










TWO

TREATISES

ON THE

HINDU

LAW OF INHERITANCE.

ransilated by

H. T. COLEBROOKE, FEsourrt

CALCUTTA:

PRINTED BY A. H. HUBBARD, AT THE HINDOOSTANEE PRESS.

1810





PREEACKE.

No branch of yurisnrudence is more important than the law of successious
or inheritance; as it constitutes that part of anv national system of laws, which

is the most peculiar and distinct, and which 33 of most frequent use and exten-

sive application.

In the law of contracts, the rules of decision, observed in the jurisprudence

of different countries, are in gencral dictated by reason and good sense ; and

rise naturally, though not always obviously, from the plain maxims of equity

and right.

As to the criminal Jaw, mankind are in gencral agreed in rerard to the nature

of crimes: and, aithough some civersity necessarily result from the exigencies

of differant stater of society, leading 10 considerable variation in the catalogue

of offences, and in the scale of relative guilt and consequent punishment ; yet the

fundamental principles are unaltercd, and may perhaps be equally traced in

every known scheme of excinplary and retributive justice.

But the rules of succession to property, being in their nature arbitrary, are

jn all systeins of Jaw merely conventional. Admitting even that the succession

ef the offspring to the parent is so obvious as almost to present a natural and

universal law; vet this very first rule is so variously modified by the usages

ef different nations, that ifs application at least must be acknowledged to be

founded on consent rather than on reasoning, In the laws of one people the

Bghis of primogeniiure are established; in those of another the equal
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sion of all the male offspring prevails; while the rest allow the participation of

the female with the male issue, some in equal, other in unequal proportions.

Succession by right of representation, and the claim of descendants to inherit

in the order of proximity, have been respectively established in various nations,

according to the degree of favour, with which they have viewed those opposite

pretensions. Proceeding from linear to collateral succession, the diversity of

laws prevailing among different nations, is yet greater, and still moré forcibly
argues the arbitrariness of the rules. Nor is it indeed practicable to reduce

the rules of succession as actually established in any existing body of law, toa

general or leading principle, unless by the assumption of some maxim not
necessarily nor naturally connected with the canons of inheritanec.

In proportion then, as the law of successions is arbitrary and irreducible to

fixcd and gencral principles, it is complex and intricate in its provisions ; and

requires, on the part of those entrusted with the administration of justice, a

previous preparation by study; for its rules and maximéeannot be rightly

understood, when only bastily consulted as occasions arise. Those occasions

are of daily and of hourly occurrence: aad, on this account, that branch of

law should be carefully and diligently studied.

In the 7Zindu jurisprudence in particular, it is the branch of law, which

specially and almost exclusively merits the attention of those who are qualifying

themselves for the line of service in which. it will become their duty to admi-

nister justice to our IZindu subjects, according to their own laws.

A very ample compilation on this subject is included in the Digest of Windu

law, prepared by Jacannaty’Ha under the directions of Sir Witi1am Jones.

But copious as that work is, it does not supersede the necessity of further aid to

the study of the 17indw law of inheritance. In the preface to the translation of

the Digest, I hinted an opinion unfavorable to the arrangement of it, as it has

been executed by the native compiler. I have been confirmed in that opinion

of the compilation, sinee its publication; and indeed the author’s method of

discussing together the discordaut opinions maintained by the lawyers ofthe

several schools, without distinguishing in an intelligible manner which of them

is the received doctrine of cach school, but on the contrary leaving it uncer-

tain whether any of the opinions stated by him do actually prevail, or which
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doctrine must now be considered to be in force and which obsolete, renders his

work of little utility to persons conversant with the law, and of still less service

to those who are not versed in Indian jurisprudence ; especially to the English

reader, for whose use, through the medium of translation, the work was par-

ticularly intended.

Entestgining this opinion of it, I long ago undertook a new compilation of

the law of successions with other collections of Hindu law, under the sanction
of the government of Bengal, for preparing for publication a supplementary

Digest of such parts of the law as I might consider to be most useful. Its

final completion and publication have been hitherto delayed by important avoca-

tions ; and it has been judged mean time advisable to offer to the publick ina

detached form, a complete translation of two works. materially connected with

that compilation.

They are the standard authorities of the Hindu law of inheritafice in the

schools of Benares and Bengal respectively ; and considerable advanfage must

be.derived to the study of this branch of law, from access to those authentick

works, in which the entire doctrine of each school, with the reasons and aryu-

ments by which it is supported, may be seen at one view and in a counccted

shape.

In a general compilation, where the authorities are greatly multiplied, and

the doctrines of many different schools, and of numerous authors are contrasted

and compared, the reader is at a loss to collect the doctrines of a particular

school and to follow the train of reasoning by which they are maintained. Le is

confounded by the perpetual conflict of discordant opinions and jarring deduc-

tions; and by the frequent transition from the positions of one sect to the

principles of anuther. It may be useful then, that such a compilation should

be preceded by the scparate publication of the most approved works of each

school. By cxhibiting in an cxact translation the text of the author with notes

sclected {rom the glosses of his commentators or from the works of other writers

of the same school, a correct knowledge of that part of the Hindu law, which

is expressly treated by him, will be made more casily attainable, than by:

trusting solely to a general compilation. The one is best adapted to preparatory
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study; the other may afterwards be profitably consulted, when a general, but

accurate knowledge has been thus previously obtained by the separate study of

a complete body of doctrine.

These considerations determined the publication of the present-velume. FItcom-

prehends the celebrated treatise of JiMu’rsA-vA HANA On successions, which is con-

stantly cited by the lawycrs of Bengal under the emphatic title of Digbhd za

or “ inberitance ;”? and an extract from the still more celebrated Mitd cshara ,.

comprising so much of this work as relates to inheritance. The range of its

authority and influence is far more extensive than that of JimuTa-vaHaANa’s

treatise; for it is reccived in all the schools of Hindu -law, from Benares to the

scuthern extremity of the peninsula of India, as the chief groundwork of the

doctrines which they follow, and as an authority from which-they rarely dissent.

The works of other eminent writers have, concurrentl y with the MWitd csharé,

considerable weight in the schools of law which have teapectively adopted
them; asthe Smriti Chandrica* in the south of India; the Chinta mani,

Retnécara and Viudda-chandrat in Mithila ; the Viramitrodaya and Cama-

LA CARA, at Benares, and the Mayic’ha§ among the Afarahdttas: but all

azree in generally deferring to the authority of the AZild@eshard, in frequently

appealing to its text, and in rarely and at the same time modestly dissenting

from its doctrines on particular questions. The Bengal school alone, having

taken for its guide Jimu TA-vANANA’s treatise, which is on almost every dis-

puted point, opposite in doctrine to the AfLitdcshard, has no.deference for its

authority. On this account, independently of any other considerations, it would

have been necessary to admit into the present volume cither his treatise, or some

* By Devan pv a-sunatra. This excellent treatise on judicature is of great and almost para.

mount anthority, as I am informed, in the countries occupied by the Hindu nations of Dréavira,

Tailanga, and Carndtd ; inhabiting the greatest part of the peninsula or Dekhin.

4 Kiodda chintdmani, Fyacahdra chintémani, and other treatises of law by Va cuEspatr.

wisna. Vivdda retndcura, Vyavuhdra retndcara and othcr compilations by Pandifas employed
Ly Cuan pn eeivara; Mivdda-chandra by Misanu misra or rather by his aunt Lac’nima’ or

“DEVI. -

+ Piramitrédaya, an ample and very accurate digest by Murra mis RA.

aad other works of CaAMALA CARA.

Vyavakdara.mayuche and other treatises by Ni Lacant WHA.
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of the abridgments of his. déctrine which are in use, and of which the best

known and most approved is ‘Racaunanpana’s Ddya-tatwa. But the pre-

ference appoered to be decidedfy due to the treatise of Jimu’Ta-va Hana himself ;

as well because he was the founder of this school, being the author of the

doctrine which it has adopted ; as because the subjects, which he discusses,

are treated” by him with eminent ability and great precision; and for this
further reason, that quotations from his work, or references to it, which must

become nécessary in a general compilation of the Hindu law of inheritance,

can be but very imperfectly intelligible without the opportunity of consulting
the whole text of his close reasoning and ample disquisitions.

Having selected, for reasons which have been here explained, the Di yabhé ga

of Jimuva-va'uana and the Mitdcshard on inheritance, for translation and

separate publicatssn, I was led in course to draw the chief part of the annota-

tions necessary to the’ ‘Hustration of the text, from the commentaries on those

works. Notes have been also taken from origina! treatises, of which likewise

brief notices will be here given, that their authority may be appreciated.

In the selection of notes from commentaries and other sources, the choice of

them has not been restricted to such as might be necessary to the elucidation of

the subject as it is exhibited in the English version; but variations in the

feading and interpretation of the original text have been regularly noticed, with

the view of adapting this translation to the use of those who may be induced to

#tudy it with the original Saxscrit text. The mere English reader will not be

dletained by these annotations, which he will of course pass by.

Having verified with great care the quotations of authors, as far as means are

afforded to me by my own collection of Sanscrit law books (which includes,

believe, nearly all that are extant; ) I have added at the foot of the page notes

reference to the places in which the texts are found. They will be satisfac-

tory to the reader as demonstrating the general correctness of the original citations,

The inaccuracies, which have been remarked, are also carefully noticed. They

are few and not often important.

The sources, from which the annotations have been chiefly drawn, are
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The commentary of S‘ricrisun’a Terca‘Lanca RA on the Dayabhé ga of Ji-

muTA-vVAHANA has been chiefly and. preferably used. This.is the most cele-

brated of the glosses on the text. It is the work of a very acute logician, who:

interprets his author and reasons on his arguments, with great accuracy and,
precision; and who always illustrates the text, generally confirms its positions,

but not unfrequently modifies or amends them. Its authority has been long.

gaining ground ia the schools of law throughout Bengal ; and it has almost.

banished from them the other expositions of the Dayabhaga ; being ranked,. iat

general estimation, next after the treatises of Jimu‘T4-vaHana and of Racuu-.

NANDANA.

An original treatise by the same author, entitled Dd ya-crama-sangraha,

contains a good compendium of the law of inheritance according to Jimu’ra~

VAHANA’s text, as expounded in his commentary. It has been occasionally

quoted in the notes: ts authority being satisfactorily demonstrated by the use:

which was made of: it in the compilation of the Digest translated’ by Mr.

Haruep-; the compilers. of. which transcribed largely from it, though without:

acknowledgment.

The earliest commentary on Jimu*ra-va‘H ana is that of SRinat'HA a’cHa'RYA‘

CuupaManr. Ithas been constantly in Sricrisuna’s view, who frequently

copies it; but still oftener cites the opinions of Cau p'amMan’r to correct or

eonfute them. Notwithstanding this frequeat collision of opiuions, the com—

mentary of Cuu’p a MAN! must be acknowledged as; in general, a very excellent

exposition of the text; and it has been usefully consulted throughout the progress

of the translation, as well as for the selection of explanatory notes.

Another commentary, anterior to S’ricrYsuna’s, but subsequent‘to Cuv pa-

MAN 1's, 18 that of AcHYUTA CHACRAVARTE, (author likewise of a commentary on

the Srddd’ha vivéca:) +18 in many places quoted for refutation, and in more

is closely followed. by S'ricrisun'a, but always without. naming the author.

It contains frequent-cilations from Cuupa°MAN‘I, and.is itself quoted with :the

name of the writer by Manes wara. This work is- upon the whole an able

interpretatioa of the text of Jimu’ra-va‘uana, and has afforded much assistance.

in the translation of it, aad furaished many nodes illustrating its sease.
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The commentary of Maue‘s:wana is posterior to those of Cuv’p' a’MAN'r and

ef Acayrura, both of which are cited in it; and is probably anterior to Sricriss-

Wa’s, or at least nearly of the same date, if my information concerning these

authors be correct;* for they appear to have been alinost contemporary; but

Manes wara seemingly a little the elder of the two. They differ greatly in

their expositions of the text, both as to the meaning and as to the manner of de-

ducing the sense: but neither of them affords any indication of his having seen

the other’s:-work. A comparison of these different and independent interpretations

has been of material aid to a right understanding and- correct version of obscure

and doubtful passages in Jimu’TA-¥A HANA’s text.

' Of the remaining commentaries, of which notices had been obtained; only one

other has been procured. It bears the name of Racuunanpana, the author of

the Smrfti-tatwa, and the greatest authority of Hindw law in the province of

Bengal. In proportion to the celebrity of the writer was the disappotntment

experienced on finding reason to distrust the authenticity of the work. But not

being satisfied of its genuineness, and on the contrary suspecting it strongly of

bearing a borrowed name, I have made a very sparing use of this commentary’

either in the versioa of the text or in the notes.

The Daya-tatwa, orso much of the Smrf/i-tatwa as relates to inheritance, is”

the undoubted composition of Raguunanpana; and, in deference to the great-

mess of the author’s name and the estimation in which his works are held among“

the learned’ Hindus of Bengal, has been throughout diligently consulted and

carefully camparcd with Jimura-va‘HANa’s treatise; on which it is almost ex-

elusively founded. It is indeed an’ excellent.compendium of thelaw, in which

not only Jimura-va'Hana's doctrines are in general strictly followed, but are

commonly delivered in his own words in brief extracts from his text. Ona few

points, however, Racuunanpana has differed from his master; and in some in-

stances he has supplied deficiencies. ‘These, as far as they have appearcd to be

* Great grandsons of: both those writers were liying in- +800: and the grandson ‘(daughter's son}

of Sricafgun’a wasalive in 1790. Both conscquently, must have lived in the first part of tho last

r. They are-modern writers; and Sricalsun’s is-apparently the most
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of importance, have furnished annotations; for which his authority is.of course

‘quoted.

_A commentary by Ca's'trfma on Racaunanpana’s. Déya-tatwa, has also sup-

plied a few annotations, and has been of some use in explaining JimuT4-

‘WA HHANA’S commenttators,. being written in the spirit of their. expositions of that
author's text, particularly Srrcrisuna’s gloss; and often in the very words of

that.commentator.

The Déya-rahasya or Smrtti-ratnévali of Ra MA-NA THA

pati, having obtained a considerable degree of authority in some of the districts-

of Bengal, has been frequently consulted, and is-sometimes quoted in the notes.

It is a work not devoid of merit: but, as it differs.in some material points from

both Jimu’ta-vaHana and RaGcuunanpana, it tends too much to unhinge the

certainty of the law on some important questions of very frequent recurrence,

“The same author has written a commentary on Jimu'TAa-vaHANA’s Daya-bhkaga,

and fakes a reference to #1 at the :close of his own original treatise. My re-

searches, however, and endeavours to procure a copy of it, have not been success-

ful. I should else have.considered it right to advert frequently to it in the illus-

trations of the text.

Other treatises on inheritance according to the doctrines received. in Bengal,

as the Da ya-nirn'aya of Sricana BHATT aA cua RYA and one or two more which

have fallen under my inspection, are little else than epitomes of the work of

RaGuuNaNDaNa or of Jimu'TA-vA HANA: and on this account have been scarcely

at all used in preparing the present publication.

“The remaining names, which occur in the notes, are of works or of their

authors belonging to other schools. These are rarely, I may say never, cited,

unless for variations in the reading of original texts of legislators; excepting

only the Viramitrodaya of Mitna-misRra; from whose work a few quotations

may be found in the notes, contradicting passages of the text. This auther,

in the compilation mentioned, uniformly examines and refutes the peculsar

doctrmes maintained by Jimu'ra-va Hana and Racuunanpana: but it did not

fall within the design of the present publication to exhibit the controx
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arguments of the medern opponents of the Bengal school; and quotations from

his work have been therefore sparingly inserted in the notes to Jimu'Ta-VAHANA’S

treatise.

The commentaries on the Mitdcsharé of VisnvaNe's WARA are less numerous.

Of four, concerning which I have notices, two only have been procured. ‘The

Subéd'hint by Vis wes wARA BuAT TA; and a commentary by a modern author,

Bauam BHATT A.

The Subdd’hin? isa collection of notes elucidating the obscure passages of the

Mitécsharé, concisely, but perspicuously. It leaves few difficulties unexplained,

and dwells on them no further than is necessary to their elucidation. The

commentator is author likewise of a compilation entitled Madana-périjata,

chiefly on: religious law, but comprising..a chapter on inheritance, a topick

connected with that.of obsequies. To this work he occasionally refers from his

commentary. Both therefore have been continually consulted in the progress of

the translation, and:have furnished a great proportion of -the annotations, .

Ba‘LaM BHATT’a’s work is in the usual form of a perpetual comment.’ It pro-

ceeds, sentence by sentence, expounding every phrase, and every term, in the ori-

ginal text. Always copious on what is obscure and often so on what is clear, it

Has been a satisfactory aid in-the translation, even where it was busy in explaining

that which was evident: for it has been gratifying to find, though no doubts

were entertained, that.the intended interpretation had the sanction of a commen-

tator. Ba‘uam BHATT A’s gloss in general follows the Subod’hiné as far as this

goes. It has supplied annotations where Vis wes wara’s commentary was silent ;

or where the-explanatton, couched in Vis wes wara’s concise language, might

be less intelligible to the English reader.

Vignya Nes wara’s Mitdcsharé being a commentary on the institutes of Ya‘s-

NYAWALCYA, it has been a natural suggestion to compare his expositions of the

law, and of his author's text in particular, with the commentarics of other wri-

ters‘on the same institutes, viz. the ancient and copious gloss of APARA RCA of
the royal house of Sildra, and the modern and succinct annotations of Su'Lara'nt

in his comment entitled Dipacalicé. A few notes have been selected from both

these ‘wosks, and chiefly from that of Arara’ Rca.

Cc
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for like reasons the commentators on the institutes of ofher ancient sages hav

been similarly examined ; they are those of Me@'na tit'ui andCutiu'ca

on Menu; Haraparra’s gloss on Gautama, which. is entitled MWilécskarda’;

NanpA-PAnpDITA’s commentary under the title of Vajjayant/, on the institutes

which bear the name of the god Visun’u; and-those of the same author, and of

Map'’HAvA s cHa’RYA, on Paras ama. |

Nanpba-Paw pra 1s author also of an excellent treatise on adoption, entitled

Dattaca-mimdnsa, of which much use has been made, among other authorities,

in the enlarged illustrations which it has been judged advisable to add-to the

short chapter contained in the Milécshard on this-important topick of Hindu

The same writer appears, from a reference in a passage of his gloss on Visun‘u,

to have composed a commentary on the Mitdcshara under the'title of Pratitac-

shard. Not having been able to procure that work, but concluding that the

opinions, which the writer may have there delivered, correspond with those

which he has expressed in his other compositions, { have made frequent references

4o the rest of his writings, and particularly -to "his commentary on VisuHn‘v,

-which is a very excellent and copious work, and might serve, like the Mitdéc-

shard, as a body or digest of law.

All the works of greatest authority in the several schools which hold the

JUitécsharé in veneration, have been occasionally made to contribute to the

requisite elucidation of the-fext, or have been cited when necessary for such de-

viations from its doctrine, as it has been judged right to notice in the annotations,

It will be sufficient to particularize in this place the Viramitrédaya before

mentioned, of which the greatest use has been made; that compilation conform-

Ang generally :to :the doctrines of the Mitdcshard, the words of which it very

commonly cites with occasional elucidations of the text interspersed, or with

express loterpretations of it subjoined, or sometimes with the substitution of a

paraphrase for parts of the original text. All these have becn found useful

auxiliaries to the professed commentaries and glosses.

This brief account of the works from which notes have been aelected or aid

derived, will sufficiently make known the plan on which the text of the Mitac-

skarda and that of Jimu ra-vawana have been translated and elucidated,
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which have been employed for that purpose, It is hardly necessary to

add, by way of precaution to the reader, that he will find distinguished by

hyphens, whatever has been inserted from the commentaries into the text te

sender it more easily intelligible ; a reference to the particular commentary being

always made in the notes at the foot of the page.

Concerning the history and age of the authors whose works are here intro-

duced to the attention of the English reader, some information will be expected.

‘On these points, however, the notices, which have been collected, are very

imperfect, as must ever be the case in regard to the biography of Hindu authors.

Visnya nes waka, often called Visnyana-véci, the author of the Mitdc-

shara, is known to have been en ascetick, and belonged, as is affirmed, to an

order of Sannyd sis, said to have ‘been founded by Sancara-acnarya. No

further particulars concerning him have‘been preserved. A copy of his work

‘thas indeed been shown to me, in which, at its close, he is described as a

contemporary of Vicrama’pitya. But the authority of this passage, which is

wanting in other copies, is not sufficient to ground a belief of the antiquity of

the book; especially as it cannot be well reconciled to the received opinion

above noticed of the author’s appertaining to a religious order founded by

SANCARA-ACHARYA, whose age cannot be carried further back at the utmost

than a thousand years. “The limit of the lowest recent date which can possibly

be assigned to this work, may be more certainly fixed from the ascertained age of

the commentary; the author of which composed likewise (as already observed )

the .MVadana-parijata so named in honor of a prince called MAnANa-PALA, ap-

-parently the same who gives title to the Madana-vindda, Gated in the fifteenth

century of the Sambat era.* It may be inferred as probable, that the antiquity

wf the Mitdcshard exceeds 500 and is short of 1000 years. IF indeed Daa re-

#wara, who is frequently cited in the Alitacshard as an author, be the same

with the celébrated Raga Budésa, whose title may not improbably have been

‘given to a work composed by his command, according to a practice which is by

‘WO Means uncommon, the remoter limit will be reduced by more than a century ;

and the range of uncertainty as to the age of the Mildcsharé will be contracted

“within narrower bounds.

#* 3331 Sambat ; answering to A. D. 1575.
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Of JiMurA-va'waw'a as little isknown. The name belongs to a ‘prince of tie

House of Sita‘ra, of whose history some hints may be gathered from the

adventures recorded of bim in popular ‘tales ; -and “whi is mentioned itt
cient and authentick inscription found at Saiset.* It was an obvious conjecture, -

that the name of this prince might, ‘have been affixed to a treatise of law com

posed perhaps under-his patronage or. by his. directions. ‘That however-is-not-the ~

epinion of the learned in Bcngal ; who are more inclined to. suppose, that the real -
author may have borne the name which is affixed to hie work, and may have beca «

a.professed lawyer who performed. the functions of judge and legal adviser. to one -

of the most celebrated of the Hindu sovereigns of Bengal. No evidence, how--

ever, has been adduced in support of this opiuion ; and the period when this au-

thor flourished is therefore entirely uncertain. He cites several earlier writers ;

but, their age being not less doubtful than his own, no aid‘can be at present de-

rived from that circumstance, towards the determination of the limits’ between

which he is to be placed. Ilis commentators suppose him in many places to be

occupied in refuting the doctrines of the Mitdcshard. Probably they are right;

it is however possible, that he may be there refuting the doctrines of earlier au-

thors, which may have subsequently been repeated from them in the later com-

pilation of VisnyaNEsSWwaRA. Assuming, however, that the opinion of the com-

mentators is correct; the age of Jimu TA-VAHANA must be ‘placed between that

of VisnyA NES WwaRa, whose doctrine he opposes, and that of RaGHuuNnaNnnana.

who has followed his authority. Now Racaunanpana’s date is ascertained at

about three hundred years from this time; for he was pupil of Vasupeva

Sa°RVABHAUMA, and studied at the same time with three other disciples of the

same preceptor, who likewise have acquired great celebrity; viz. Siréman‘t,

Crisuna NANDA, and Cuarranya: the latter is the well known founder of the

religious order and sect of Vaishnavas so numerous in the vicinity of Calcutta,

and so notorious for the scandalous dissoluteness of their morals; and, the date

of his birth being held memorable by his followers, it is ascertained by his

horoscope, said to be still preserved, as well as by the express mention of the

date in his works, to have been [411 of the Saca era, answering to Y. C. 1489:

consequently Racuowanpana, being his contemporary, must have flourished

at the beginning of the sixteenth century.

Asiatick Researches. Vol. 1. p. 357.
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Daya-Bhag

A TREATISE ON INHERITANCE,

BY JIMUTA VAHANA

CHAPTER I.

Partition of Heritage defined and explained. Two pe-

riods of partition of the Father's wealth,

}. Pp ARTITION of heritage, on the subject of which various contro- a ‘Subject pro-
versies have arisen among intelligent persons (not fully comprehending the pre-

cepts of Menu and the rest) should be explained for their information, Hear

it, O ye wise !

B



i of
de-

of actions.

2 DAYA-BHAGA OF CHAP. B.

2, First, the term Partition of Heritage (da yabha ga) is expounded: and,.

on that subject, Narepa says, “ Where a division of the paternal estate is insti-

Annotations.

|, Diviston of the estate.| Partition is an act adapted to ascertain property; as will be

ently explained. Division of patrimony by sons, or a distribution of which they are the

makers, is partition of heritage. The wealth, in regard to which that is especially instituted, or is

executed by the persons making it, with oneaccord, or by the intervention of arbitrators or the like,

is denominated by the wise a subject of litigation. Such is the construction of the text. Sri-

CRYSHNA.

Or the meaning may be, in a controversy or lawsuit wherein partition of patrimony is insti.

tuted by sons, the subject of litigation is entitled divisiom of heritage. AcuyuTa.

Cnu’pa Man's, and the rest of the commentators on Ji'muta VAHANA’s treatise, exhibit many

variations in the reading and interpretation of the passage here cited from Na Repa; and have en-~

tered into long disquisitions on the different expositions of the text. The principal disagreement is

in regard to the relative pronoun.* There is not, however, any essential difference in the results of

the various intcrpretations.

Some, observes S’ricrisuna, interpret the pronoun (yatra) in the causative seventh case,

making it relate to the term ‘°‘ topick of litigation,” and they thus explain the text: © That subs

* ject of controversy, on account of which a division of patrimony, or distribution of it by lots,

*is executed by sons, has been termed partition of heritage.’

Maur'swara, who adopts this interpretation, states the consequent meaning thus: * that

© topick of litigation, which consists in the ascertainment of property whether effected by arbitrators

© or by the parties, and, for the sake of which ascertainment, a division of patrimony is executed

* by sons, such as casting of lots or other act separating property, is called by thesages partition of

© heritage.’

Taking the pronoun in the nominative case, either by so reading it, or by the license which

justifies anomalies in sacred writings, the passage is by some explained (as fs remarked by commen.

tators) ‘ the division of patrimony, which is instituted by sons, is called partition of heritage.

After noticing the various readings, S'nicrYsiin'a adds, ‘ certain writers, however, expound

‘ the term patrimony, in the distributive sixth case. Accordingly, the import of the text, conso-

‘nantly to their opinian, is ‘ the portion of the paternal estate, for which a partition is instituted

“ by sons, is division of-heritage.”” Agrccably to this interpretation, likewise, the wealth must be:

£ understood to be the subject of the action.’ +

. Most copies and quotations of the text read it yatra, “ where” or ‘ in which.” But some read yattu; and others
‘ue: ** but w. i ”

+ The author of the Daya rahasya gives the preference to this interpretation,
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‘© tuted by sons, that becomes a topick of litigation, called by the wise Partition

of Heritage.’’* :

3. Wuart came from the father is “ paternal:” and this signifies property

arising from the father’s demise. The expressions “ paternal” and “ by sons’

both indicate any relation: for the term “ partition of heritage’’ is used for a

division of the goods of any relation by any relatives. Accordingly Na‘ReEDA,
having premised “ partition of heritage” as a topick of litigation, (§2) shows,

under that head of actions, the distribution of effects left by the mother and the

rest.t So Menu, likewise, premising inheritance,t but without employing the

word father or any other specifick term, propounds the division of effects of any
e

relative.

4. Tueterm “ heritage,” by derivation, signifies ‘‘ what is given.” How-

ever, the use of the verb (dd) is here secondary or metaphorical ; since the

same consequence is produced, namely that of constituting another's property

after annulling the previous right of a person who is dead, or gone into retire-

ment, or the like. But there is no abdication of the deceased and the rest in

regard to the goods.

5, THererore, the word “ heritage’ is used to signify wealth, in which

<< this no longer mine,’ which has the effect of vesting property in another; and since that cannot

exist in the proposed case, therefore it here merely signifies any act which has the effect of vesting

property in another, such as the demisc of the former owner, his retirement &c. AcnyuTa.

There is not in this instance a relinquishment on the part of the person deccased, or retired &c.

consisting in the will ‘‘ be this no longer minc,’’ and operating to annul the former property.

Raen. Dayatatwa.

5. ‘* Heritage” is used to signify.] The term heritage signifies by acceptation property

vested in a relative, in respect of wealth, in right of relation to its former owner (as son or other.

wise), on the extinction of his property. Ragu. Ddyatatwa.

* Na’arpa 33.1, Na neva 18. 2. infsa C. 4. Sect. 2 § 13
MeEnv 9. 103,

S. Expbdsition
of his text.
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5. Definition of

heritage.
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8. Definition of
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DAYA-BHAGA OF CHAP. I,

property, dependant on relation to the former ownor, arises on thé dentise of that

owner.

6. Is the partition of heritage a splitting of the divided thing into integrant

parts? Or does partition consist in the chattel’s not bejng united with the heri-

tage of acoheir? The first position is not correct ; for the heritage itself would

be destroyed. Nor is the second accurate: for, though goods be conjoined, it

may be said, ‘this chattel, which was before parted, is not my property, but my

** brother’s.””

%. Nor can it be affirmed, that partition is the distribution to particular

chattels, of a right vested in all the coheirs, through the sameness of their rela-

tion, over all the goods. For relation, opposed by the coexistent claim of

another relative, produces a right (determinable by partition) to portions only of

the estate: since it would be burdensome to infer the vesting and divesting of

rights to the whole of the paternal estate; and it would be useless, as there

would not result a power of aliening at pleasure.

8. Tue answer is: Partition consists in manifesting} [or in particulari-

zing} ] by the casting of lots or otherwise, a property which had arisen in lands

Annotations.

6. The heritage ttself would be destroyed.] Meaning an inheritance consisting of an indi.

vidual, as an ox, aslave or the like. If divided by a distribution of parts, the destruction of it

would be the consequence. Manws wAra.

7. Nor can tt be affirmed.) The author here censures the doctrine of the Mitdécshard,

Racn. on the Déyabhaga.

He canvasses the opinion of the Mait’hilas. Maur’s'wara. |
8. Partition consists.] Ragnunannana, in his Déyatatza, quoting Jime’ta Va'Hana’s de,

finition to refute it, has a little varied the terms of it, by blending -both the explanations proposed

rae according to another reading of this passage, “ on the extinction of his ownership.” For in some copes,
and ) certain quotations of the passage, it is written tat swiamyéparamé; and eeveral of the commentators appear to
rave soread it, But Manes’ wana states this as the sense of the p and the other tatoriginal text.

+ so the term, here employed, is explained by eee

i CHYUTA and Saicaisuna 77 s+ making it positive, that a certain thing sppeftains to a
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or chattels, but which extended only to a portion of them, and which was pre-

viously unascertained, being unfit for exclusive appropriation, because no evidence

of any ground of discrimination existed.

Annotations.

by that author (§ 8 and 9.). ‘* Some,” he says, ‘ allege, that partition, which takes place by

*< reason of the coexistence of other relatives, [who have an equal right of succession*]} is a parti.

‘© cular ascertainment of property arisen in lands or chattels, (extending to a part only, but unfit

<¢ for special use and appropriation, because grounds of discrimination are wanting ;) by the casting

<< of lots or other means, which determine, that a particular chattel belongs to a particular person.””

To this he objects, that ‘‘ the definition is not accurate: for how may it be certainly known,

€€ since no text declares it, that the lot, for each person, falls precisely on that article which was

*¢ already his? Again, if wealth be gained, after the father’s demise, by a brother using one of two

*¢ horses which belonged to the father, it is universally acknowlefiged, that two shares of it appertain

‘¢ to the acquirer; and one to any other coheir. In such a case, when the original property is subse.

€¢ quently divided, if that very horse be obtained by the acquirer, then, according to the opinion of

<< those who affirm partial! rights, the horse was already his; why then should another brother share

‘© the wealth gained by him? But, if the horse be obtained by another coheir, equal participation

‘¢ of wealth so acquired would be proper, since it is gained by the personal labour of the one and

«“ by the work of a horse belonging to the other.”

Raauunanpana then states his own definition. ‘* But, in fact, partition is a distributive

€< adjustment, by lot or otherwise, of the property of relatives vested in them, over the whole wealth,

‘¢ in right of the same relation, upon the extinction of the former owner’s property. The vesting

‘° and divesting of property over the whole estate are inferred, in like manner as the divesting of

‘* partial rights over portions, and vesting of a common right over the whole, are deduced in the in.

“¢ stance of reunion of coheirs.”’ .

S‘riceYsun’a, in his commentary on the work of Jirmu TA-vA‘HANA, endeavours to repel

RaacuHuNnANDANA’s objection. He cites his reasoning nearly in the exact words, and replies, ‘* The

** objection, which is thus proposed by the learned author, is not right. For, according to the opi.

** nion of those who contend for the doctrine of partial rights, undivided is the sense of the term

‘* common:+ and, since the nature of it is not changed by denying a general right, the objection,

S© alleged by the opponent, cannot be valid.”

After thus endeavouring to vindicate his author, S‘ricrYsun’a proceeds to state the concurrent

opinions of Haaina‘c’na, Visnvawe's'wara, Va'cuesrat: Misra and others, who maintain,



Its literal
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tion holds good
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of a single arti-

cle:

t DPAYA-BHAGA’ CHAP, 1.

9, Or peftition is’ a special ascertainment’ ofproperty, or making Of it

known [by reference of a particular share to a particular person.* ]

10. Even in the case where a single article, as a female slave, a cow, or the

like, is common to many, the property is severed by separate use, in carrying

Annotations.

that ‘* partition does annul a previous right and become the cause of new property, as inferred

‘¢ in the instance of partition made by a father:’’ adding reasons, which are similarly cited by the

commentator on the Ddyatatwa, with the remark, “ that the opinion delivered by RaguuNANDANA

‘6 ig conformable to that doctrine.”” - Whence also Jacanna‘T’HA, ‘in the digest of Hindu law,

concludes, that “‘ Raguunanpana’s opinion is indirectly admitted even by S‘ricrisun‘a.” "

9. Or partition is &c.} This abridged definition of partition is intended by the author for &

litera] interpretation of the term wbhdga, conformably with its derivative sense; assuming, that tho

yadical verb, bhaj, signifies to make known; either §* because roots have numerous significations,”

according to the remark of Acuyuta; or ** because that import is deducible from the proper

“¢ meaning of the verb bhqj, to serve or adore,” as stated by Manes’ wana in his note on this

passage.

By reference of a particular share to a particular person.] So Snicnisun’a completes the

sentence. He adds ‘‘ the making of property known, here, signifies the casting of lots or other

6¢ operation tending to the ascertainment of the right.”

10. As directed by Vuiuaspati.] Racuunanpana, in the Déyatatwa, citing the same text

as propounding a distribution by difference of time, remarks, that ‘ the rise and extinction of vari.

* ous periodical rights to the same individual, must evidently be here admitted: or else a restriction

.“ of the general property vested ia all.’

SricrYsun‘a asks, ‘‘ if the articles be sold by the possessor during his own turn, without the

“* consent of the other periodical owners, does not the buyer obtain the complete property for all

S® the periods?” He roplies, ‘* No: such interest enly as the vender held, is vested by the purchase

{in the buycr; and thus tho purchaser, standing in the place of the seller, has the use of the ar.

© ticle in turn with the other proprietors.”

S¢ In the houses of the several co-heirs successively.) According to some copies of Racuv.

NANDANA’S Dayatatwa, the reading is ** on successive days” diné diné, instead of griké grihé

‘¢ in the houses auccessively.”? But the latter is the reading of the passage as cited in other com-

pilations. The whole passage, as it ie here quoted by Jimu‘raA-vA HAMA, consists of portions of

‘three different stanzas; which in VrYuaspati’s text are remote and in a reversed order; according

to the quotation of the text in the Smriti-Chandricé, Calpataru and Retnécare.
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burdens, or-in milking, during: specifick periods, in turn, as directed by Vri-

Haspati, , “A single female slave should be employed on labor in. the houses

“* [of the several coheirs } successively, according to the number of shares :....

“ and water of wells or ponds is drawn for use according to need [without
** stint]....such property [as is regularly not divisible} should be distributed

‘* by equitable adjustment; else it would bé useless [to the owners]’’. These

three half stanzas occur in many places, [as quotations from this author, ] though

pot found in their regular order [in his institutes of law.*]

11. Does it not follow from the text of Na rena, (‘‘ let sons regularly divide

“¢ the wealth when the father is dead’’) which authorizessons to divide their fa-

ther’s effects after his decease,+ that sons have not property therein before parti-

tion ? nor can partition be a cause of property, since that might be misunderstood

as extending even to the goods of a stranger.

The answer is this: since it is the practice of people to call an estate their

own, immediately after the demise of their father or other predecessor ; and the

right of property is acknowledged to vest without partition in the case of an only

Annotations,

11. Does tt not follow &c.} Does partition ascertain a pre-existent right? Or does it create

the right itself? To both these doctrines objections are here proposed. Sons have not property

Ddefore partition: for the father’s property, suggested by the relative case in the phrase, “* their

S¢ father’s effects ;”? is an obstacle to it. Consequently partition cannot be the ascertainment of a

pre-existent right. Sricrisuna.

Therefore, the property of the father, though deceased, would subsist until partition took place.

Such is the import of the objection. Admitting this, and the inference that property arises from
partition alone, and that the father’s property is thercby divested ; what harm ensues? The author

replies “* partition cannot be a cause of property.”?> Manes wara.

Wor can it extinguish a former right. For it might else be supposed, that, if strangers cast

jots for the goods of one with whom they are unconnected, the property of the owner would be

thereby annulled, and the right vested in the strangers. SRicrisHn a.

S’nicalsuw’ a. Na’sepa, 13. 2.

the wight: to «
which may be
shared as pro-

vided by Vale

11. Partition
does not create
right.

12. But the de-
mise of a rela-
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son ; the demise of the relative i is the cause of property. “Consequently there is
no room for any misconstruction.

13, Acquisition is the act of the acquirer ; ; and one, who has the state of
of property by

ownership dependent’ on acquisition, is ‘the acquirer, Is not birth therefore, as

the act of the son, rightly deemed his mode of scquisition ? and have not sons,
consequently, a proprietary right, during their father’s life, [even without his

being degraded or otherwise disqualified ;*] and not by reason of his demise ?

and therefore is it declared ‘' in some cases birth alone [is a mode of acquisition, t }

«* as in the instance of a paternal estate.”

14. Shown to 14. That is not correct: for it contradicts Menv and the rest. ‘After the
be an erroneous

‘¢ [death of the] father and the mother, the brethren, being assembled, must divide

** equally the paternal estate: for they have not power over it, while their

ee : 9946

** parents live.’’f

15. Meno, 15. This text is an answer to the question, why partition among sons is not
34.) denies the

: t i ° : ' ivion tatherstite authorized, while their parents are living : namely ‘ because they have not own-
time.

‘* ership at that time.”

18. His text 16. Itshould not be argued, that the text intends want of independence, like
cunno mien

rte cchuon, another passage of the same author, concerning acquisitions by a wife or son :§

for there is no evidence of property then vested ; but, in the other instante, depen-

dence is rightly supposed to be meant, since property is suggested by the phrase

‘© what they earn” or acquire.

ene son's 17. Besides it would contradict revealed law, if these persons had not own-

17. Besides tt would contradict the revealed law.] It would contradict those passages of scrip»

ture which prescribe certain fasts and other religions rites to be observed by women. Manes wARa-

a famnishes this clause.

+ Supplied on the authority of “a and other commentators.
Menv, 9. 104, Menv, 8. 416.
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ership even in that, which is by them carned ;. since religious rites, ¢njoined by
holy writ, and which must be effected by means of their own wealth,.. wauld be

prevented. .

18. De VALA, too, expresel y denies the right of sons in their father’s: wealth,
“ When the father is deceased, let the sons divide the father's wealth : for sons

<< have not ownership while the father is alive and free from defect.”’ -

19: , Besides, if sons had property in their father’s wealth, partition would

be demandable even against his consent: and there isno proof, that property is

vested by birth alone ; nor is birth stated in the law as means of acquisition.

Neither should it be argued, that the religious rites may be accomplished with goods given for

the purpose by the husband or fathor &c. For, on that supposition, the husband’s relinquishment

would vest property in his wife. But, in like manner as the right vests in him immedlately upon his

wwife’s receipt of any thing from another person, so does it vest in him on her reccipt of goods from

himself. S’ricn¥sun‘a.

18. Free from defect.] Raauunanvana, in the Dayatatwa, interprets “ free from defect,”

not degraded, and cites Na’repa (13. 3.) °° If the father be lost, or no longer a householder,

66 &c.” = § 32.

19. Nor és birth stated in the law as means of acquisition.] The author apparently alludes

to a passage of Gautama cited in the Mitdcshard, and which expressly declares ‘* by birth alone

4¢ g man takes ownership of wealth: so the holy instractors maintain.” Accordingly the commen.

tators, Acayura, and S‘ricrisnwa, question the authenticity of the text: and indeed it is not

found in Gavutama’s institutes. S‘ricrYsun’s says ** the text of Gautama, which is cited in the

6 Mitdcshard, is unauthorized; or, if it be authorized, it relates to the case of one, whose father

56 dies while the child is in the mother’s womb.” ‘This commentator adds as a reason, ‘‘ Else a

“‘ father, who had male issue, would not be independent in regard to his own goods.” He sub.

joins an interpretation similar to that which occurs in the Ddyatatwa of Racuunannana, where

the passage is explained in an entirely different sense upon an altered reading of it: and, after pro-

posing another exposition of it, he concludes thus: ‘* I¢-.must be therefore understood to be the im.

‘© plied sense, that, because the relation of birth is superior to every other, a son, standing in that

<* relation, has the right of succession to his father's “wealth immediately on the extinction of his

<¢ father's right.°* |

Raanuwanvana’s interpretation is this. ‘ The text of Gautama, which is cited in the Mi.

#, signifies, ‘* the venerable teachers maintain, that, om the extinction of the father’s pro-

D
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19. No autho-
rity declares a

right by birth.



. Relation of

father & sou, &
demise of the

father, are

causes of pto-

perly.

21. Aright may

accrue to one by

the act of ano-

ther; as in doe

nation.

29. Acceptance
of a gift is not

the cause of

property,

For gift pre-
cedes accepts

ance,

10 DAYA-BHAGA OF CHAP. 1.

20. In some places it is alleged: but there, by the mention of birth, the

relation of father and son, and the demise of the father are mediately indicated as

causes of property.

The right of one may consistently arise from the act of another: for an21.

express passage of law is authority for it ; and that is actually seen in the world,

since, in the case of donation, the donee’s right to the thing arises from the act

of the giver ; namely from his relinquishment in favor of the donee who is a sen-

tient person.

22. Neither is property created by acceptance ; since it would follow, that
the accepter was the giver : for gift consists in the effect of raising another’s pro-

perty ; and that effect would here depend on the donee, in like manner asa votary,
though making a relinquishment of a thing offered to a deity, is not a sacrificer ;

but the priest alone is so denominated, as performing the act of presenting its re-

linquishment, which act was the purpose of the ceremony termed a sacrifice,

Besides the word gift occurs in passages of law as signifying something antece-

dent to acceptance.

Annotations,

6 perty, his son, not any other relative, may take his goods, because sons have a right to the wealth

¢¢ of their natural father by the very relation of birth, by which they are his issue, and which is

‘* superior to every other relation.” It does not mean, that sons have a right by birth in their fa.

ther’s wealth, while his own property in it subsists; for that would contradict the text of De’vaxa.’

90. In some places.| That is, in some books, birth is so alleged. An authentic passage of

this import, by a wordly writer, docs occur. S'ricr¥sun‘a,

21. From relinguishment in favor of a sentient person.| Since no right of ownership arises

from merc relinquishment, such as the letting loose of a young bull [at a funcral,] the author adds

the condition ‘* in favor of one who is a sentient person.” S ricrisun‘a,

22. Lhe word gift occurs in passages of law.| The particular passage of law which is here

instanced, and the initial words of which are quoted by the author, is completed, with some va-

‘© Intending in his mind

‘‘ a proper object of his liberality, let the giver pour water on the ground [to ratify his dona.

** tion} ‘The ocean has its bounds; buta gift has no termination.”

riation, by the commentators, Acuyuta, S’ricrYsun’a and Mane’s waRa.
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93, Is not receipt acceptance? for the affix, in the word sw/eara, implies a

thing becoming what it before was not ; and the act of making his own (swan

curvan) what before was not his, constitutes appropriation or acceptance (sw-

cara.) How then can property be antecedent to that?

24. The answer is, though property had already arisen, it is now by the act,

of the donee, subsequently recognizing it for his own, rendered liable to disposal

at pleasure : and such is the meaning of the term ‘ acceptance” or ‘ appropriation.’

From its association with teaching, and assisting at sacrifices,* receipt (pratig-

raha) is, without question, a mode of acquisition, though it do not immediately

create property : for, in the case of assisting at sacrifices and so forth, property

in wealth so gained arises solely from the gift of the reward.

Or the survival of the son, at the time of his father’s demise, may con-25.

stitute his acquisiton. Besides, in the case of goods left by a brother or other

relative, the property of the rest of the brethren or other heirs, must, however

reluctantly, be acknowledged to arise either from his death or from the survival

of the rest at the time of his decease.

26. Hence [that is, because property is not vested in sons, while the father

93. The affix implies.) The affix Chivi, which affects the first member of the compound term

Swicara, bears the import here stated.

26. Recites partition.] The recital of partition is intended as an indication of property

arising at that period. S'nicr¥suna.

By the passage above cited (MENu, 9. 104.) it is not understood, that partition must be made

on the death of the father: but it is signified, that property, which authorizes partition, takes cffvct

from his demise. Manes wara.

If property be truly vested at that period, then partition at pleasure follows of course.

An explanatory recital {s introduced, for greater clearness, where the same result was already

obtained from reasoning or authority, Cuu‘p’a‘MAN't.

For a precept teaches only what was not otherwise known. Maur‘’s wana.

* Menu, 10.76. and many similar passages, in which these are mentioned as three modes of earning wealth,
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stares ptoperty, — Jives,* or because property is not by birth, but by survival,+ or because the

thovige vast, demise of the ancestor is a requisite condition,}] the passage before cited,§ begin-

“en ning with the words “ after the [death of the] father,’’ being intended to declare

property vested at that period, [namely at the moment of the father’s decease| ]

recites partition which of course then awaits the pleasure [of the successor.) For

it cannot be a precept, since the same result [respecting the right of partition, TM at

pleasure,**] was already obtained [as the necessary consequence of a right of

property. ]

27. He neither 27. Nor can it be a restrictive injunction. For, as that is contrary to the
enjoins partiti-

on, nor restricts

ittothattime. text of Menu “ Hither let them thus live together; or let them dwell apart

‘ for the sake of religious merit ;’’+f and as it produces visible consequences only

[uot any unseen or spiritual result,tt ] it can neither be an injunction for an im-

mediate partition, nor a limitation of the time.

26, Temould be 28. Besides, partition would be admissible, only at the moment immediate-
h icul . ; ;

moment: y following the father’s decease and not at any later period ; for there is not in

not be taken as an cxplanatory recital, It may therefore be a restrictive injunction. Apprehending

this objection, the author obviates it. SricnYsun a,

It cannot be an injunction ; for Menu, by authorizing their living togcther, gives a sanction to

their omission of partition, Mauwes wara.

Being followed by no spiritual consequences attendant on the performancc or on the omission

of it, partition cannot be restricted even by a hundred texts. S’ricr¥sun’a.

The option cannot he restricted by a hundred passages. Cro pA MAN.

98. Besides partition.| Supposing it to be a limitation of time intended for spiritual ende ;

the-author proceeds in his reasoning. Time subsequent to the father’s deccase may be the moment

immediately following it, or any time subsequent. Ou the first interpretation, the author says,

Partition would be admissible only at the instant immediately following it. The condition being

* Sricelsan’ a and Acwvuta,

§ Menv, 9 104. vide Supra, § 14. | So all the commentators interpret this passage.
@ Carp a Man, o¢ M a

at Munv, 9 111, Vide Infra. § 87.
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this instance, as in that ofa sacrifice on the birth of a child, an objection analo-

gous to the hazard of the new born infant's life: and partition to be made at

any time after the father’s demise, while the sons live, and at their pleasure, is

already obtained [as a necessary result of obvious reasoning, without need of @

special precept for the purpose.* ]

29. Therefore, the text of Menu must be argued [by yout} to intend the

prohibiting of partition, although the son’s right subsist during the life of the

father. But that is not maintainable. For it would thus bear an import not

its own.

30. Hence the texts of Menu and the rest [as De'vara§18t] must be

Annotations.

exclusive, it would be inadmissible at a subsequent period. Might not partition nevertheless take

place ata subsequent time, in like manner as the sacriffce directed to be performed when a child is

born, and which should accordingly be celebrated immediately after the birth of the infant, is defer.

red until the period of uncleanness end? The author replies to that. Since the period of unclean.

ness begins immediately after the scction of the navel string, the sacrifice should be first performed

like other rites on the birth, But Goésurza directs, that the breast shall be given after the section

of the string: and if thai be deferred fur so long a time, the infant’s throat will be parched and his

life endangered. On account of this objection, a postponement takes place. But no such objection

exits in the present instance.

Taking the second interpretation; partition after the death of the fathcr is at the pleasure of the

successor. Thus, since sons have not a right of ownership prior to their father’s demise, partition

could not be then supposed; and it follows, even without a precept declaring it, that the time for

partition must be subsequent to his decease. The limitation is therefore superfluous. S‘ricrisun a.

29. It would thus bear an import noé its own.) ‘The words ‘* may divide after the death of

°C the father’? would signify, differently from the obvious import of the terms, ‘* may not divide

“© while he lives.” S‘ricrisHn’a. |

$0. One position is conveyed by the terms &c.) One position, namely the want of right,

during the parent’s life, is expressed by the terms of the text: it is conveyed by the words ‘* they

““ have not power &c.” ‘The other, namely ownership after the parent’s demise, is the import

deducible from the right of partition. S‘ricrisuna &c.

* Sricrisuna.
So Sricrisun’a supplies the text. Maur’s’wara says, * by you, who aver property dependent on birth.”

RAGHUNANDANA.
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taken as showing, that sons have not a right of ownership in the wealth of the

living parents, but in the estates of both when deceased. One position is con-

veyed by the terms of the text; the other by its import.

Mere demise is not exclusively meant: for that intends also the state31.

of a person degraded, gone into retirement, or the like ; by reason of the analo-

ey, as occasioning an extinction of property.

32. Accordingly Nanepa says: ‘© When the mother ts past child-bearing,

‘«¢ and the sisters are marricd, or if the Father be lost, or no longer an household-

«er, or if his temporal affections be extinct.*

33. © Lost” signifies degraded: ‘no longer a householder,” having

quilted the order of a householder.t If the reading be “ when he is exempt

« from death,” then the sense is ‘‘ when being exempt from death ( that is alive, )

,

‘« he is devoid of affections.’’ The variation in the reading is unfounded.

Aunotations,

31. Gone énto retirement or the like.) The order of a hermit, as well as the extinction of

svorldly allecuons, is here comprehended ander the term ‘* or the like.’? S’ricrisun a.

32. slecordingly Narupa says.) For since partilion is recited, being here anderstood from

the preceding passage in which it was premised, (Na neva 13. 2.) this indicates the departure af

property from the father and the rise of property vested in sons. S’aicnisHn A.

33. Lost signifies degraded &c.] RacuuNnanvans, in the Dayatatwa, copies the first part of

this gloss ; andadds ¢ therfore, if therightof property be annulled by death or by degradation, or
“by quitting the order of a householder, sons are entitled to partition; and so they are, even

“though the right of property remain, if the father be devoid of wish for wealth which appertains

‘ to him’

The concluding part of Jimu‘ra-va Ana's gloss is construed by Manr’s’wARA as censuring

the reading which had been just mentioned. But most commentators understand it as an allusion to

Acnyuta remarks, that three several variations of the text are exhibited in

According to tho first (nivritté chd’pi raman'dt,) the mean-
. « s . ry . . . ,

ing is °° if he be destitute of virile power.”? In the two last (nirapécshé cha’s arané and niraste

another not specified.

the Pracas a and other compilations,

* Navrena, 3. 3.

t The commentators notice another reading of this passage: grvhast hd Sramdsarna’’, ‘not preserving the order of a

* houscheider 5’ instead of griéhas@ has’ rama-rahite, ¢ without the order of a householder.’
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34. Here also, to show, that the sons’ property in their father’s wealth
partition,

arises from such causes as the extinction of his worldly affections, this one period te
vested,

Annotations.

chipy asarane) both first terms have the same import with theconcluding term. The variation in

the reading is groundless, says this author, being wanting in many books.

The reading preferred by Jimu“ra-va Ana, and in which he is followed by RaGnunanwana,

is vinashté cdpy esarané ‘* lost, and no householder.” The variation, noticed by him in the

text, is nivrédid vd’pi maranuat, “ exempt from death; and the authority for it is Hezayup'ua,

according to aremark of Cuan’>'&’s'wara in the Vivdda rednécara.

S'Ricrisun A observes, ‘ when such is the reading of the third verse of the stanza, then it is an

epithet of ‘* one devoid of affections.”> The author uses the words, ‘* when’’ aud “ then’? to

indicate his disapprebation. The reason is, that the epithet is superfluous.’ The author's allusion

to a reading not specificd is referred by this commentator to one of these exhibited in the Pracds a,

as before mentioned: viz. nivritté vapi raman dl.

But the author of a commentary bearing the name of Ragnuunanvana, considers the author's

censure as relative to aterm in the text, aéshprikc (devoid of affection) a supposed reading for

vinashtie’ (lost.) This however appears do be a mistake, as is remarked by Acuyuta, for no such

reading occurs.

In the same commentary it is further observed, that, in the Viodde Chintdmani, the text is

read nivrt¥tté ramané cha’pi (when the sexual) passions have ceased.) The.remark is true. But

that is only a transposition of the common reading (nivritte chd’pi ramané,) which occurs im the

Mitdacshara and many other compilations, and which is defended by the author of the Viramitré-

daya against Jimu TA-vVAHANA’S supposed rejection of it, or of the equivalent reading (niortilé

cha’ pi raman at.)

The author of the Daya rahasya follows the reading ascribed by Cuan ves wara to Hera yu-

DHA, and noticed by JimuraA-vawana. THe say. ¢ while the father is exempt frow death, that is,

alive, there are twq periods of partition: onc, ‘¢ when the mother is incapable of bearing issue ;”

the other, ** when the father is devoid of affections.” He quotes Jimu ra-va wana’s reading of

the text and interpretation of it; and proceeds thus: ‘© If the father be no houscholder,”’ that is,

if he become an anchoret or ascetick, and ‘¢ if he be devoid of affections,” if he do not care for

his wealth; if there be a rclinquishment on his part through aversion from trouble, though he con-

tinuc to be a houscholder; then, the father’s voluntary relinquishment, his quitting the order of a

householder, and his degradation from his class, are declared to be causes of annalling his property.’

There are other variations in the reading of this uoportant text, which it appears unnecessary to

notice, as they do not concern Jiu TA-vA HANA’S exposition of it.

34. Lo show &c.] Literally ‘ From showing’ (jnydpandt); that is, ‘ for the purpose of

4‘ showing’ Cjnydpandya.) S$ picnisun’a.
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of partition, known to be at their pleasure, is recited explanatorily : for the reci-

tal is conformable to the previous knowledge; and the right of ownership sug-

gests that knowledge.

35. Partition 35. Since any one parcener is proprietor of his owm wealth, partition at the
niay be deman-

ona ey an = Choice even of a single personis thence deducible; and concurrence of heirs,

suggested as one case of partition, is recited explanatorily in the text “ the bre-

‘* thren being assembled &c.’’* Else, since assemblage implies many, there could

be no distribution between two; for no passage of law expressly propounds @

division between two coheirs.

arse Ts not ihe 36. Is not the eldest son alone entitled to the estate, on the demise of the
heir?

coheirs? and not the rest of the brethren? for Menu says: “ The eldest brother
a8 «hint . . . °

Yee may take the patrimony entire ; and the rest may live under him, as under their

«* father.’’t And here eldest intends him who rescues his father from the hell cal-

led Put ;t and not the senior survivor. ‘‘ By the eldest, as soon as born, a man

‘¢ becomes father of male issue, and is exonerated from debt to his ancestors;

‘© such a son, therefore, is entitled to take the heritage. That son alone, on

“* whom he devolves his debt, and through whom he tastes immortality, was

In the manner before explained; by mcans of declaring partition. AcnyuTa.

The recital is conformable to the previous knowledge.| How is it a recital of what was

known to be at their will; since will is not even mentioned? ‘The author replies, ‘* It is conforma.

** ble to the previous knowledge.” Without will, there is no partition; therefore, by declaring

partition, will issuggested. ‘The recital of partition conforms to that. Manes wana.

35. At the choice of a single person.) At the choice of one out of many. AcHyoTa.

Since he has full power in right of ownership, partition by the choice of one is an inference of

reasoning. S'RicrisHN’Aa.

36. Who rescues his father from the hell Put.] Thig is an allusion to @ passage of Menu

and others.§ Vide infra. C. 11. Sect. 1. § 31.

* Menv, 9. 104. Vide Supra. § 14. + Menv, 9. 105,

} Vide Infra. ©. 5. § 6. & CG. IL. Sect. 1. § 31,
Menu, 9. 138. Visun’vu, 15, 43.
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* begotten from a sense of duty; others are considered as begotten from love of

« pleasure.”’*

37. Not so: for the right of the eldest [to take charge of the whole] is

pronounced dependent on the will of the rest. Thus Narepa says: “ Let the el-

** dest brother, by consent, support the rest, like a father ; or let a younger bro-

‘© ther, who is capable, do so: the prosperity of the family depends on ability.’’+

By consent of all, even the youngest brother, being capable, may support the rest.

Primogeniture is not a positive rule. For Menu declares: “ Either let them thus

« live together, or let them live apart for the sake of religious merit: since

‘¢ religious duties are multiplied apart, separation is, therefore, lawful.”~ By

the terms ‘‘ together or apart ,”’ and “ for the sake,”’ he shows it optional at their

choice.

38. Thus there are two periods of partition: one, when the father’s prop-

erty ceases ; the other by his choice, while his right of property endures.

Annotations,

38. Thus there are two periods of partition.| A\though the annulment of the father’s pro.

perty, by his own relinguishment, must necessarily be admitted, in the instance of partition by his

choice; since partition, mentioned by the author, could not else take place; nevertheless two peri-

ods are stated by discriminating the cessation of property from the will to divide it. In fact, since

it is an easier explanation, the period when the father’s right ceased without special intention of in.

vesting another with the property, is the only rea‘ on of the son’s succession to the heritage. There

are not two periods of succession: for that would be a troublesome exposition. This mode of inter.

pretation is consonant to Cu’p A'MAN1’s opinion. S'ricrisun’a.

The notion entertained by a certain writer, that the only period is when the father’s property

ceases, must be rejected as absurd. AcnyuTA.

But when the father, for the sake of obviating disputes among his sons, determines their res-

pective allotments, continuing however the exercise of power over them, that is not partition; for

his property still subsists, since there has been no rclinquishment of it on his part. ‘Therefore, the

use of the term partition, in such an instance, is lax and indeterminate. S’nicuisttn a.

* Menu, 9. 106 & 107. Vide Infra. C. i. Sect. 1. § 32.

+ Na‘aepa, 13. 5. ¢ Menu, 9. 11.
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39. But three periods must not be admitted ; one, when a father dies ; anoe

ther, when he is devoid of worldly regards, and the mother’s courses have

ceased ; and a third by his own choice, while the mother continucs to be capa

ble of bearing children, and the father still retains temporal affections, For, if

the cessation of the mother’s courses be joined, as a condition, with the extince

tion of the father’s worldly inclinations, it might be concluded, that partition

could not take place among sons, however desirous of it, when the father becomes

a hermit (his temporal propensities being extinguished ;) since the cessation of

the mother’s courses cannot yet have happened [while she is still between thirty

and forty years of age :* | for the nubile age, as ordained by Menu,+ is twelve

ycars for a girl to be married to a man aged thirty, and eight years for one to be

espoused by a man aged twenty-four ; and the age prescribed for entering into

another order is fifty years.

AO. If it be said, the extinction of passions, without any condition annexed

to it, marks the period for a division of the father’s estate : that is denicd ; for it

might be thence inferred, that partition would not take place, although the father

39. But three neriods must not be admitted.] The author here opposes the doctrine main.

tained in the Mitdeshard ; asis remarked by the commentators Acuyora, S‘ricrisuy a and Ma.

BLS WARA.

S nicrYsun‘’a observes on the author’s argument: © Since a damsel, twelve years old, being mar.

© ried to a man aged thirty, will be only thirty-two years of age when he is fifty; and a girl of eight,

© being espoused by a man of twenty-four, will have attained only thirty-four years, when her

* husband reaches fifty; it must follow,’ says the author, ‘ that partition could not take place.

© But this reasoning is not accurate: for the postponement of partition is admissible, lest sons born

© after his retirement, if his passions be not extinguished, and his wife accompany him to the wilder.

* ness under the option allowed by the law, + should be thus deprived of a maintenance. But, if he

* retire to the wilderness at the later period described by the legislator, |} there is nothing to prevent

* partition at that tinie, since the cessation of the mother’s courses must have previously taken place.’

MENV, 9. 4, $ Mexv, 6. S. i Menu, 6 2%
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aw

were a degraded person, if he were not at the same time devoid of temporal

segard.

Al.

distinct periods would arise: 1. the demise of the father; 2. his degradation; 3.

But, if this be pronounced to be another period of partition, then four

his disregard of secular objects ; 4. his own choice.

42.

incapable of business [by reason of extreme age &c.* ] has been asserted

The alleged power of sons to make a partition, when the father is

through ignorance of express passages of law [to the contrary. ] Thus Harira

says: ‘© While the father lives, sons have no independent power in regard to the

** receipt, expenditure and bailment of wealth. But, if he be decayed, remotely

£ n absent, or afflicted with disease, Iet the eldest son manage the affairs as he

© pleases.”"t So Sancua and Licwita explicitly declare: ‘ If the father be

¢n incapable, Ict the eldest manage the affairs of the family, or, with his consent,

un€ a younger brother conversant with business. Partition of the wealth does

*€ not take place, if the father be not desirous of it, when he is old, or his mental

Let the

eldest, like a father, protect the goods of the rest; for [the support of | the

¢n faculties are impaired, or his body is afflicted with a lasting disease.

c n

‘© family is founded on wealth. They are not independent, while they have

£ uw their father living, nor while the mother survives.”’

43. These two passages, forbidding partition when the father is incapable

. Thus Harrra says.] The passages, cited in the text, have been here translated, in

conformity to the interpretations of Jisru‘TrA-vA HANA’S commentators; they are differently ex.

plained by other compilers; and in some places read differently.

43. And tt was by mistake, thal it was written.| It docs not clearly appear where Jimu TA.

WAHANA found the reading which he here censurcs. Cuup a mans, Acnyuta, and S ricrisun a

+ In the Vivada-retndcara this is read Camadin, * if he be prodigal,” (or bestow wealth, according to his mere

pleasure ;) and the Pracea is cited for the other reading, Caman dine ** a» he pleases, (or with the father's consent,) if be
** be decayed (that is, poor).”
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of business, or. when-he labours under a lasting disorder, direct, that, the eldest

son should superintend the household, or a younger son who is conversant with.

business, The text last cited, therefore, runs‘ not if the father desire it not ;’”

CHAP. I,

and it was by mistake that it was written ‘‘ if he be incapable of business, par-

tition of the wealth takes place &c.”’

44. Therefore two periods only are rightly affirmed: one, when property

ceases by the owner’s degradation from his tribe, disregard of temporal matters,

or actual demise ; the other by the choice of the father, while his property still

subsists.

45, The condition “ when the mother is past child-bearing,*” regards

Annotations,

understand the crroncous reading to have consisted in the substitution of one phrase for the other

(cdrydcshamé pitaré instead of na twacdmé pitari.) But Maue’s wara supposes the error to

have consisted in the interpolation of the erroneous passage, including the words © partition of the

‘ wealth.‘ According to him the text means “ not if the father desire not, when he is old &c.”

(na twacamé pitari) and the words ** partition of wealth if he be incapable of business” (cadryace

chamé pitari ric?ha-tibhdgah) are am interpolation which is here condemned. Neither of these

variations occur in the text, as cited by the authors of the Calpataru, Retndcara and Viramitr6.

duya; who all agree with Jimu TA-vauANA in the reading of this passage. But a different text

is quoted from Sanc’na in the Mrtacshard, Smrttichandrica, Chintamant, Maytic’ha, and Vira.

mitrodaya;+ and its import is the reverse of the one above cited. ‘ Partition of wealth takes
6 place, though the father be not desirous of it, if he be old, or his mind be perverted, or his

°¢ body be afflicted with a lasting discase.’” The author of a commentary on the Ddyadhaga, te

which RacnuUNANDANA’s name is affixed, supposes that to be the reading tu which JMU TA-VAUANA
here alludes ; censuring it as an erroncous quotation in the Mildeshara’.

45. When the mother is past child-bearing.) Mother here denotes generally any wife of the

father. .

Since the condition is stated by way of illustration, it intends generally the impossibility of further

male issue. If therefore it be possible, that the father should have issue by another wife, partition

should not be made. AcnyuTA.

S nicnisHn A.

Even then, when the father’s wife is incapable of bearing issue, partition is by the father’s choice.

S Ricnisun’a,

3. 3.

+ Wis ‘ascribed to Ma’ni'ra, instead of S’axc'ua, by the compiler of the ¥.
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wealth inherited from the paternal grandfather. Siace other children cannot be

borne by her, when her courses have ceased, partition among sons may then take

place : still, however, by the choice of the father, But, if the hereditary estate were

divided, while she continued to be capable of bearing children, those, born sub—

sequently, would be deprived of subsistence. Neither would that be right: for

a text expresses, ‘‘ They who are born, and they who are yet unbegotten, and they

« who are actually in the womb, all require the means of support: and the dis-

“« sipation of their hereditary maintenance is censured.’’*

46.

father’s wealth, that Menu, Gautama and others, avoid the word “ dead,”’ and

It is because there are two periods of partition, in the case of the

use the term “ after.’’+ Since the father’s right then ceases, the term “ after ’’ ts

employed to express that sense. Another,

regulated by his choice, while he does retain worldly affections, is indicated by

Hence this is one period of partition.

the text “a son born after the division &c.’’f

The condition “ and when the sisters are married’’ || does not. intend a47.

distinct period, but inculcates the necessity of disposing of them in marriage: as

the text of Narepa ‘“ What remains of the paternal inheritance over and above

“ the father’s obligations and after payment of his debts, may be divided by the

** brethren; so that their father continue not a debtor ;’’§ 1s mtended to inculcate

the obligation of paying the father’s dcbts, not to regulate the time of partition.

46. This is one period of partition.} The period when property ceases, is one of the periods

of partition. ‘The other, different from the cessation of property, is the moment of the father’s chuice,

* Vya'sa. The close of this passage is read otherwise in the Mitdcsharad, Smritisdra, Pracas’a, Chintdman‘i Ac.

wiz. ** No gift or sale should be made.” RAGHUNANDANA i the Dayatatwa, SRicRISHN’ A, and VIDYA VA CHESPATL

in the Ddya-rahasya, copy J\°mu’TA-v A BaNa’s reading of the passage.
+ Menu, 9, 401, Gaurama, 28. 1. t Manu, 9. 216. Na‘ngDa, 18. 43. Q Naaxrpa, 13. 2.

G

the father’s
wife being inca-

pable of child-

bearing regards

the patrimony.

46. Passages of
the law inti-

mate one perie

od of partition,

when property

ceases; and aq

nother, by the

choice of the

owner.

47, The restrice
tion concerning

the marriage of

sisters = incul-

cates the obli-

gation of dispo-

sing of them in

marriage,

like an injunc-

tion conecrning

debts of the fa-

ther,



48. For the

father’s debts
must be dis-

charged, or be
apportioned on

the coheits 5

before partition

of his wealth.

And the mo-

ther’s

fore her

are divided ;

as WA SNYA-

WALCYA = di-

Bects.

49. The restric-

fion conceming

daughters may

regard the suc-

cession to their

another's goods.

50. Conclusion.

The periods tor

dividing the fa-

thers

Oluw are

DAYA-BHAGA OF CHAP. 1.99°

AS. From that text of Na’repa, it results, that coheirs, making a partition,

may apportion the debts of their father or other predecessor, with the consent of

the creditors, or must immediately discharge the debts. For such is the purpose

of ordaining a partition of the residue after payment of debts. Accordingly

Ya unyAwaucya propounds the distribution of a mother’s wealth, remaining over

and almwve her debts. ‘‘ Daughters share the residue of their mother’s property,

« after payment of her debts: and the male issue, in default of daughters,’’*

This will be fully considered under the head of debt.f

49. Or the restriction may signify, that the mother's effects should be

shared by the sons, if their sisters have been given in marriage: but, if they be

unmarried, the inheritance is held in common with them. This will be explain-

ed in due time.t

50.

two periods exist for the partition of wealth appertaining to a father { whether

It is thus established [by reasoning, as well as by positive law,§] that

acquired by himself or inherited from ancestors.

Annotations,

49. The mother’s effects.] Other than such as were received by her at her marriage: for it

will be shown, that the son’s right of succession to such goods is subsequent to the daughter’s son.

SR crisun’a,

50. Itis thus established, &c.} When partition is made by the father, his choice only is

requisite, if the estate were acquired by himself; but if it be an cstate inherited from ancestors, his

will, joined with the circumstance of the mother being past child-bearing, is required. S‘ricr¥sun‘a,

Diyacrama.

* Ya°unvawatcya, 2 118. Vide Infra. C. 3. § 4.
+ The author refers to his treatise ou debt, which is not extant ; if indeed it were ever completed.
~ See chapter 4.
§ S arcrisHn’a. gq
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CHAPTER Il.

Partition, made by a Father,—of property ancestrel,

and of his own acquisitions.

. Ix the next place, the period for the distribution of an estate left by a
paternal grandfather or other ancestor, is propounded. On that subject Vrina-

spatr says ‘ Onthe demise of both parents, participation among brothers is

«© allowed: and even while they are both living, it is right if the mother be past

*© child-bearing.’’*

2. This passage docs not relate to the father’s wealth; for the text, con-

cerning the exclusive right of ason born after partition,f would be without

relevancy: since there can be no son born when the woman is past child-bearing.

Nor can it be supposed to relate to the mother’s goods: for she would thus be

1. If the mother be past child-bearing.| The word mother intends a step-mother also: for

there is an equal) possibility of her bearing other sons. From the mention of the mother’s being past

child-bearing, it appears, that the text relates to the grandfather’s estatc, not the father’s: for the

succession of a son born after partition is in this case provided for. Raau. Dayatatwa.

* Vide Infra. C. 3. § 1. + Menu, 9. 216, N’anepa, 13. 44,
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stript of her wealth. The condition, that she be past child-bearing, must then

OHAP. XI,

relate to the estate of the grandfather or other ancestor.

3. Neither can the circumstance of her being past child-bearing, be a cause

of partition, independently of choice: for there can be no partition without a

will to make 1.

4. If it be asked, ‘ admitting a choice, whose must it bc ?? The answer is,

“the father’s ;’ as deduced from the text of Gautama: ‘ After the [demise of

‘‘ the] father, let sons share his estate. Or while he lives, if the mother be past

‘ child-bearing, and he desire partition.’’*

5. Hence [since such is the import of VrYsaspari’s text+] the decease

of both parents is one period [for the partition of the grandfather’s estate :}]

and since ‘ parents” are here exhibited in the dual number, a division of the

father’s estate, among brothers of the whole blood, ought [in strictness§} to be

made only after the decease of the mother.

6. The mention of the mother's demise, does not here imply partition of her

goods : since the phrase ‘“* even while they are both living” cannot relate to the

mother’s separate property. It must be understood as relating to the property of

another person; for the legality of partition in the instance of survival is there

propounded, (as appears from the word even,) in the same case, in which the

demise of both parents was declared a reason of distribution. ‘The death of the

mother must not be expounded as relative to her goods. ‘This subject will be

fully considered in its place.

7. Therefore the death of both parents is one period for partition of an

estate inherited from a grandfather or other ancestor, and the other is by the

choice of the father when the mother is past child-bearing.

Gautama, 28. 1—2. +

Manes wARA supplies this limitation of the text.
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8. A division of it doea not take place without the father’s choice: since

Menu, Na’repas, Gautama, Baup’wayana, Sanc’wa and [Lic'nira, and

others, (in the following passages, “ they have not power over it,""* “ they have

** not ownership while their father is alive and free from defect,’'+ ‘ while

** he lives, if he desire partition,’’t <‘ partition of heritage by consent of the

** father,” {| ‘* partition of the estate being authorized while the father is

living’ &c.@) declare without restriction, that sons have not a right to any

part of the estate, while the fathcr is living, and that partition awaits his choice:

for these texts, declaratory of a want of power, and requiring the father’s con-

sent, must relate also to property anccstrel; since the same authors have not

separately propounded a distinct period for the division of an estate inherited from

an ancestor.

9. The text of Vaunvawarcya (‘ The ownership of father and son is the

«© same in land which was acquired by his father, or in a corrody, or in chat-

* tels,"§) properly significs, as rightly explained by the learned Upyo’ra, that,

« when one of two brothers, whose father is living, and who have not received

Annotations.

. The learned Upyora.| tis not agreed, who is the author here cited hy Jimu ra-va‘-

BANA. The commentator Cup’ A’MAN1 says © some author or compiler so named.’ Manes wara

retains the name exhibited in the text and calls him Upyo’ra. But S‘ricrisin ‘a hints, that his ap.

pellation is Diva’carna. While Acuyura interprets the phrase as commendatory of an unnamed

writer: and Racuunanpana, or the commentator who has assumed his designation, intimates, that

the author himself has here delivered his own doctrine. Upyo ra is again mentioned in another place.

Vide C. 11. Sect. 6. § 32.

The text of YANYAWALCYA is thus expounded in RAGHUNANDAWA’S treatise entitled Dayatat.

wa. ‘§ In regard to the Jand, a corrody, or slaves, though acquired by the grandfather ; as the father

* has the property of them, in right of his being the person who presents a funeral objation at solemn

© obsequies, so, if his property cease by death or other cause, his sons have a right, though their uncle

* survive, to so much as should have been their father’s share.’

Meno, 9. 104. Vide § 14. + Cited as from Na°rReEDA, but is p:rt of a passage of

Gautama, 28. 2.

BauD Us YARA. SaNcHA and Lic’HITA. § YAINYAWALCYA, 2,
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dies Icaving a son; and the other survives ; and the father after-~ alofments,

wards deceases; the text, declaratory of similar ownership, is intended too

~ obviate the conclusion, that the surviving son alone oblains his estate, because

he is next of kin, As the father has ownership in the grandfather’s estate: so

« have his sons, if he be dead, There is not in that case, any distinction founded

a

‘ on greater or less propinquity ; for both equally confer a benefit by offering a

* funeral oblation of food, as enjoined at solemn obsequiés.’ Such is the author's

meaning’.

10. Accordingly a great grandson, whose father [as well as grandfather® |

is deceased, is in like manner an equal claimant with the son and grandson, For

he likewise presents a funeral oblation.

1]. But, if sonshad ownership, during the life of their father, in their

grandfather's estate, then, should a division be made between two brothers one of

whom has male issue and the other has none, the children of that one would

participate, since [according to your opiniont | they have equally ownership.

12. It should not be objected that such cannot be the meaning of the text,

as not being the subject premised: for the case of grandsons by different fathers,

was the proposed subject.

“ corrody” (§9) signifies what 1s fixed by a promise in this form,

wall give that in every month of Carticé.”’

TPF OST UYW VEY EW Uta ©

12. Was the proposed subject.] Tt was the subject of the preceding passage in YA NYAWAL«
CYA'S teat, +

13. dcorrody.} The author explains corrody (aiband'’ha) as signifying any thing which has

been promised, deliverable annually, or mouthly, or at any other fixed periods, S‘Ricrisun’a.
Racuuvanpana, in the Dayatatza, cites from the Calpataru this definition, ‘* A fixed amount

* wranted by the king or other authority, receivable from a mine or similar fund.”
pee gees - — .
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14. “© Chattels.”"] From their association with land, slaves must be here

meant,

15. Or the meaning of the text (§9) may be. as set forth by Dna re’s‘wara,

a A father, occupied in giving allotments at his pleasure, has equal ownership

We is not privileged to
yy

with his sons in the paternal grandfather’s estate.

make an unequal distribution of it, at his choice, as he is in regard to his ownnw

a acquired wealth.’

16. So Visun‘u says “ When a father separates his sons from himself, his

will regulates the division of his own acquired wealth. But, in the estate in-

‘ herited from the grandfather, the ownership of father and son js equal,’’*

17. This is very clear. When the father separates his sons from himself,

he may, by his own choice, give them greater or less allotments, if the wealth

were acquired by himself: but not so, if it were property inherited from the

grandfather ; because they have an equal right to it. The father has not in

such case an unlimited discretion.

18. Hence [since the text becomes pertinent by taking it in the sense above

stated ;{ or because there is ownership restricted by law in respect of shares, and

not an unlimited discretion ;+] both opinions, that the mention of like ownership

14. Slaces must be meant.| Ymmovables and bipeds are mentioned together in a subsequent

text. From that association, it is inferred, that the term chattel here intends biped or slave, Cu «
=

DAMANI.

For if the term intend substance in general, the mention of land and corrody, and the specifick

notice of chattels, would be superfluous, AcmyuTA.

15. ds in regard to his acquired wealth.] We may not in this case, as in the distribution of

his own property, (for there he had the option, ) give unequal shares to his suns. Dayatatwa.

18. Both opinions ought to be rejected.] ‘The opinions, here rejected, are those of the author

of the Mitdcshard and others. S'nicrisun a and Acuyuta.

* Visun‘u, 17. 1—2. Vide Infra. 55. and 4 76,

+ Sricwisun a and AcHYurTA,
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provides for an equal division between father and sen im the case o
f property

ancestrel, and that it establishes the son’s right to require partition, ought to be

rejected,

19. Other texts should be explained in the very same manner,

90. Itis consequently true, [since the texts above cited do not imply co-

ordinate ownership," ] that the father has his double share of wealth inherited

from the grandfather or other ancestor ; and that a distribution takes place at the

of the father only, and not by the choice of his sons.

9}, « If the father recover paternal wealth [seized by strangers, andt ]

‘ not recovered [by other sharers,t nor by his own father, {| ] he shall not,

« unless willing, share it with his sons: for in fact it was acquired by him.’’

In this passage, Menu and Visun‘v, declaring that he shall not, unless willing,

share it, because it was acquired by himself, scem thereby to intimate a partition

among sons even against the father’s will, in the case of hereditary wealth not

19. Other teats.) A text of Vnitnasrati, concerning the equal power of father and son over

property movable or immovable, acquired by the grandfather, is here alluded to. Maue’s‘wara.

Such teat must be interpreted as forbidding an equal distribution of the grandfather’s property,

gmong the grandsons, by their father. S ricnrisHn’a.

20. las his double share.} Itis true, that he has two shares, since passages, which will be

hereafter cited, authorize him to reserve a double allotment when partition is made in his lifetime,

Sricetenn a, Citu DAMANS, and AcnhyYuTA.

At the will of the father.) By the text of Gautama before cited (§ 4), partition depends on

Sricrisun A &c.

21. {nd not according to his own pleasure.) Not according to his mere will: but as choice

governed by dread of sin inclines. Thus it must be understood, that. if they be able to subsist by

other means, there is no offence in his giving them no share of land or similar property recovered by

him. For it is the unequal distribution of patrimony not so retrieved, that is prohibited. S'nfe

CRISIEN A,

SS

* Achvurea, + § Snicnisun’s and Acuyura.
b € Menu, & 209.
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acquired: [that is, reeovered,} by him. But here also, the meaning is, that a

father, setting about a partition, need not distribute the grandfather’s wealth,

which he retrieved: but must so distribute the rest of it, and not according to

his own pleasure. Those authors do not thereby indicate partition at the choice

of sons,

99. The father has ownership in gems, pearls and other movables, though

inherited from the grandfather, and not recovered by him, just asin his own

acquisitions ; and has power to distribute them unequally, as Ya snyawatcya

intimates. “‘ The father is master of the gems, pearls and corals, and of all [other

*¢ movable property :]| but neither the father, nor the grandfather, is so of the

*¢ whole immovable estate.’’*

23. Since the grandfather is here mentioned, the text must relate to his

2’

effects. By again saying “ all’’ after specifying “ gems, pearls &c.’’ it is shown,

that the father has authority to make a gift or any similar disposition of all effects,

other than land &c, but not of immovables, a corrody and chattels Li. e. slaves. |

Since here also it is said “ the whole,” this prohibition forbids the gift or other

alienation of the whvule, because [immovables and similar possessions aret |

means of supporting the family. For the maintenance of the family is an indis-

pensable obligation; as Menu positively declares. ‘‘ The support of persons

But

Therefore [ict a master of a famil v]

“¢ who should be maintained is the approved means of attaining heaven.

‘« hell is the man’s portion if they suffer.

* carefully maintain them.’’t

By again saying “aill.’’} The separate use of the term © all? must be meant to

gold and other movables. For it cannot be an epithet of gems &c. since it does not agree in number.

S'r1 CRISHN A.

= NN a

* Cited also as a passave of YA INVAWALCYA by Sricnisan’a in the Dayacrama, aad RAGHUNARDANA in the

'yatcleg. But the quotation in the Mitucsharo, (whence it has been evidently takep,) is anonymous.
t Srichisun’a. } Not found in MEeNu’s institutes.
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94, The prohibition is not against a donation or other transfer of a small

part not incompatible with the support of the family. For the insertion of the

word “ whole” would be unmeaning [if the gift of even a small part were for-

bidden.*} |

25.

the analogy exemplified in the loaf and staff, against the gift or otner transfer of
From the express mention of immovables, a prohibition is inferred by

a corrody or of slaves.

26. But, if the family cannot be supported without selling the whole

immovable and other property, even the whole may be sold or otherwise disposed

of: as appears from the obvious sense of the passage ; and because it is directed,

that a man should by all means preserve himself.

Amotations,

25. The loaf and staff.| This example of analogy, to which frequent allusion is made in argu.

mentative writings, is variously stated. According to one explanation, the reasoning, exemplified by

it, is analogy drawn from association. A loaf

having been left suspended on a staff, the loaf is missing and the staff is observed to have been knawed

According to another, it is an argument a fortiori.

by rats: it is concluded, that the loaf has been devoured by them. A staff being thrust through

Joaves, these are necessarily brought by bringing (he staff. Other explanations are given: but the

resultis similar, Snicrisun a, Manges waraS&c. Also Ragu. Déyetatwa, Vide infra. C. 3. §. 15. in

prohibition ts inferred.) The prohibition extends to a corrody and slaves, because they are

(YA UNYAWALCYA. 2. 122) Maue’s’waRa.

Because the three are yoked together. S‘ricnYsun’a.

26. As appears from the obvious sense &c.] For the obvious sense of the passage inculcates

the obligation of maintaining the family. *

In like manner, if there be no land or other permanent property, but only jewels or similar

valuables, he is not authorized to expend (he whole: for the reason holds equally. But the declara-

It should besa

S RICRISHN Ae
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27, It should not be alleged, that by the texts of Vyasa (‘A single par-

cener may not without consent of the rest, make a sale or gift of the whole

¢ " immovable estate, nor of what is common to the family.” * Separated kins-

““ men, as those who are unseparated, are equul in respect of immovables: for

y

“ one has not power over the whole, fo give, mortgage or sell it.’’*) ove per-

Son has not power to make a sale or other transfer of such property. For here

Annotations, : .

27. It should not be alleged &e.] To refute Cuan pe's‘wara’s doctrine, that gift without the
consent of coheirs, is invalid; and that such gift, though actually made, must be set aside, as the mere

semblance of donation; the author states it by way of objection. S ricrisun’a and Acnyuta on

Déyabéga. Cas tra ma on Dayatdtiea.

The author here imagines an objection to the opinion which he himself entertains, that a gift or

other alienation made by an unseparated brother, or coheir, is valid like a transfer made by a father.

Racn. onthe Diya-bhaga.

In fact, the requiring of the assent of cohcirs in the case of separated brethren, is for the pur.

pose of ascertaining the fact of partition and settling the limits, like the consent of townsmen and

neighbours. ‘Therefore the transfer is valid without the concurrence of a separated coheir: as has

been shown in the Mitdcshard. Racu. Dayatatiwa.

On the question whether goods held in common may or may not be aliened by one of the parcee

ners, some maintain, that joint property may not be given away by one parcener, because j
oint or

common property is mentioned in a text of Menu t among things not fit to be given. Itis accordingly

declared by two passages of Vva‘sa,} that a single parcener has not power to make a gift or other

alienation. The notion of these writers is, that a sale or other transfer made by the will of a single

parcener, is invalid, because all have property in the whole wealth; fur they maintain a common

right to the whole, vested in all. That is wrong: for a common property vested in all is denied by

the author of the Ddyabhdga, because there is no proof of it. S’ricrisnn’a, Déyacrama.

Separated kinsmen.] This is according to the reading in the Mitdcshard, Ddyabhdga, Ddya.

tatwa, Viramitrédaya, &c. But in the Smritichandricd, Parijdta, Calpataru, Retndcara, Chine

tdmani &c. the reading is Ddyaddh, ° heirs,” instead of Sapin'd dh, ‘‘ kinsmen.” However,

Cuan D's WARA remarks, that ‘* heir” here signifies son &c. And the term is so explained by the
author of the Pracds a.

* Both stanzas are here ascribed by Jimu’ra-va°sANA (and similarly by S’ricnisun’a) to Vya‘sa; but the second

is cited in the Retndcara as a passage of VRinaspatt.
+ The passage here cited is not found in MENu’s institutes, and is quoted by most compilers from Vatiaspats.

The author of the Vivu'da-Chandra has silently introduced into it, a reading, which, ifgenuine, would make il confirm the

contrary doctrine. For, as read by him, the passage in question caumerates void
Cited in the text.
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also [in the very instance of land held in common,*] ss.in the case of other

goods, there equally exists a property consisting in the power of disposal at

pleasure.

But the texts of Vyasa (§ 27,) exhibiting a prohibition, are inten-

ded io show a moral offence: since the family is distressed by a sale, gift or

other transfer, which argues a disposition in the person to make an ill use of his

/power as owncr. They are not meant to invalidate the sale or other transfer.

99. So likewise other texts (as this, ‘© Though immovables or bipeds have

<‘ been acquired by a man himself, a gift or sale of them should not be

< made by him, unless convening all the sons.”") must be interpreted in the

same manner. For here the words ‘‘ should’ “ be made” must necessarily be

understood.

30. Therefore, since it is denied, that a gift or sale should be made, the

precept. ts infringed by making one. But the gift or transfer is not null: fora

fact cannot be altered by a hundred texts,

Annotations,

28. Not ¢o invalidate the sale.] Since there is not a gencral property of the whole, a commu.

nity of rights, consisting in there being numerous owners to the same thing, does not exist: and

community signifies only the state of not being separated. But here it is the notion of the author of

the Dayabhiga, who maintains a several right to a part vested in each person, that nothing prevents
a donation or other transfer of the coparcener’s own share, even before partition, since a common

property is already vestedin him, S‘ricr¥sun'a, Dayacrama,

29, Must be understood.} It should not be asked why may not the words understood be “ is”

** valid’ or ‘* is” S*possible’?? Were it so, the verb could not be governed by thc same term with the

participle (¢ convening.) Sricerisuna on Déyubhdga.

30. A fact cannot be altered by a hundred texts.) Ifa Brakman‘a be slain, the precept ° slay

“nota Brdhmana,” docs not annul the murder: nor does it render the killing of a Brédhmana

impossible, What then? it declares the sin. Raan. on Dayabhaga.

eT
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Si. Accerdingly [since there is not in such case a nullity of gift or alien-

ation.*] Na'Repa says: “ When there are many persons sprung from one man,

‘‘ who have duties apart, and transactions apart, and are separate in business,

“* and character, if they be not accordant in affairs, should they give or sell their

** own shares, they do all that as they please, for they are masters of their own

* wealth.’

$1. Narepa says.) The passage of Na‘repa’s institutes, here cited, is otherwise interpreted

by different compilers; and is generally understood as declaring the separate and independent

right of coheirs, who have made a partition. It is so expounded in the Smrittichandricd, Retnds

cara, Chintdman'i, Viramitrédaya &c. But, in the present quotation, it is apparently understood

as relating equally to divided and undivided shares.

The author of the Viramitrodaya, giving a summary of this doctrine, says, © Jimu‘ra.

6 va HANA, having cited two passages of Vyasa (§27), affirms, that they are not intended to

© incapacitate a single coheir for making a sale or gift; since he has property defined to bea

© power of disposal at pleasure, in the case of immovables, precisely as in that of other effects; and

“ since those texts cannot declare null an actual gift consisting in the relinquishment of the property ;

€ for the fact cannot be altered by a hundred texts. But the prohibition is levelled against wicked

© persons, and is intended to declare the alienation sinful, because it is injurious to the family, if

© there were no sufficient cause for the alicnation, such as the distress of the family or the like.

“So the texts (§29) relative to separated coheirs must be explained as above. Accordingly

© Na ReDA authorizes generally a sale or any other alienation (§31). Since the text specifies the

¢ reason, ‘‘ because they are masters of their own wealth,” it relates to immovables; for it would

* else be impertinent.’

S‘ricrisun’a and Acnyurta on the Dayabhdga of Jimu’ra.vaHAna, and Ca‘s'tra‘Ma on the

Dayatatwa of Raauunanpana, remark on Narepa’s text (13. 43.) © This relates to gift or

alienation by a well disposed man. But the prohibition was relative to an ill disposed person.

[Consequently there is no contradiction.+] It is here expressly declared, that the gift or

alienation is valid without consent of heirs. And thus the prohibition of gift or sale of the whole

estate, unless in distress, must be understood as especially regarding immovables (land &c.) rather

than chattels (gems, pearls, coral &c.). But, if this relate to a man’s own acquisitions, the pres

ceeding text (§22) would be impertinent. [For he had of course power over them, since they

were acquired by himself.

* Sricrisnwa and Acnyuta.
+ Na’repa, 13, 42—43. Several variations occur in the reading of this passage: particularly im the third and

fourth verses of the first stanza; as Samyac, well, for Pri@hac, apart; and Cri€yrshu fos Caryesku.
ACHYUTA. 9 Ca’vina’ma on Dayalalwa.
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29, YVeresume the subject. Thus, for the reasons before stated, since the

equal participation of father and son in the estate of the grandfather or other

ancestor would be incongruous ;* and since it cannot be intended by the text

(§ 9) to confer on sons aright to demand partition; that text must either be

meant to prevent an unequal distribution depending solely on the father’s pleasure,

[according to Dna Res wara’s interpretation ; § 15.4] or it must intend the

equal right of a nephew whose father is deceased, to share with his uncle;

{conformably with the other exposition. § 9. ]

33. Thus [since sons have not power to require partition§] a division

even of wealth inherited from the grandfather must be made by the sole choice of

But, with this difference, that it is requisite, the mother should have

ceased to be capable of bearing issue: whereas, in the instance of his own

But, after the

demise of ihe father, it takes place equally in the case of both sorts of property

acquired property, partition takes effect without that condition.

[the father’s estate or the grandfather’s || ] without distinction.

34, Therefore the periods of partition are two, even in the case of wealth

inherited from ancestors.

Annotations,

32. WWe resume the sutject.] That sons have not a right to participate equally with the father

in the grandfather’s estate, and that partition is not exigible at the will of grandsons, are positions

which constituted the subject nnder consideration, Cnu bv aman’ and Sricr¥sun’A.

Partition of the estate of a paternal grandfather or other ancestor, was the subject.

Since equal participation would be incongruous.) For a reason which will be subsequently

stated.

For it is provided by positive institute] (§35.) that the father shall have two shares of such pro.

AcHYUTA,

Snricrisyn’a.

perty. Mauss wara.

Since it cannot be intended &e.] For the reasons before mentioned. S‘ricrYsun‘a.

34. Lhe periods are two.] ‘The cessation of the father’s property, by death or otherwise, and

., Mane’ WARA reads * since the ordaining of equal participation &c. would be incongruous:’ inserting the word
Asana, which is omitted by Srickisun‘a in his reading of this passage.
+ MaNF swara, i Conformably with Upyo’ra's exposition, Manes wARA,

A. (laa na’ man’s a Wiaveena, 13,
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°93. In such case, if the father voluntarily make a pa: tition with his sons,

he may reserve for himself a double share of property ancestrel. For Vriias-

paTi, saying ‘* The father may himself take two shares ata partition made in

“* his life time ;”” and Na‘repa*, “ Let the father, making a partition, reserve

** two shares for himself ;’’ do so ordain, without restriction.

36. Besides, a double share of the grandfather's wealth is the father’s due

by this [following}] argument.

37. Deductions of a twentieth part (with the best of all the chattels, )

and of half a twentieth, and of a quarter thereof, are propounded by a passage

of Mgnu: (‘« The portion deducted for the eldest is the twentieth part of the

“* heritage, with the best of all the chattels; for the middlemost, half of that :

the father’s own choice, provided the mother be incapable of bearing more children, are the two pew

riods here meant. But in fact, whether it be an hereditary estate, or his own acquired property, tho

time of the father’s property ccasing is the only admissible pcriod of partition. The distinction is,

in thc se of dividing the grandfather’s estate, that the circumstance of the mother’s being incapable of

bearing more children is associated with it. ‘This should be understood ; for, even in the instance of

a distribution made by the father, his property in the share receivable by his son is annulled by his

own relinquishment. Else, if the father’s property subsist, his goods could not become heritage, nor

be subject to partition ; since his sons have no previous vested right. s RICRIRHN’A.

35. Without restriction.] According to the author’s own doctrine, the double allotment cons

cerns hereditary property only, and is consequently propounded with discrimination of cases. Bat,

according to the opinion of his opponent, who admits the double share in the case of the an

own [acquired] property, the allotment of such share is here declared in regard to the Rrané : er 8

estate also, since there is no specified restriction of it to the father’s wealth. (‘Raan. on a ee

36. By this argument.| Maving in the preceding paragraph shown, that a double allotmen

for the father is ordained by express passages of Jaw, the author proceeds to show by the following

i , shares must a fortior? hereasoning, that, since a double sharc is allotted to the elder brother, two

given to the father who is entitled to greater reverence. MANES WARA.

37. Middlemost.} Were the word middlcmost intends the next after the eldest: and those

born after him are all comprehended under the term youngest. Sricrisuna.

xa, &c.® NA REDA, 13. 12. Vide § 46. na, &
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36 DAYA-BHAGA OF CHAP. 17,

‘ for the youngest a quarter of it,”*) and shares increased by ome portion, by

half of one, and by a quarter, are propounded by other passages of the same

author: (‘If a deduction be thus made, let equal shares of the residue be

« allotted: but if there be no deduction, the shares must be distributed in this

‘ manner; Jet the eldest havea double share; and the next born, a share and @

« half; and the youngest sons each a share: thus is the law settled.”+) Gau-

tama likewise, after directing, that “ A twentieth part shall belong to the eldest,

‘ besides a pair [of goats or sheep, | a car, together with beasts that have teeth

«* in both jaws, and also a cow and bull;’+ (i.e. a pair of goats, or the like, a

car with horses or other beasts having teeth in both jaws, and a bull together with

a cow ; all this shall belong to the eldest ; ) and after directing, that “ Cattle blind

‘‘ of one eye, or aged, dwarfish, or disfigured, shall belong to the middlemost,

«if there be more than onc ;’’§ (1. e. aged or old, dwarfish or stunted, disfigu-

red or having a distorted tail; these shall appertain to the middlemost, provided

the cattle be numerous ;) and after further directing, that “ A sheep, grain, iron,

“ a house, and, together with a cart, one of each sort of quadruped, shall be

given to the youngest; all the residue shall be equally divided ;” || (i.e. a

sheep and other things, as specified, shall be allotted to the youngest ; but let the

brethren divide equaily the whole of the residue ;) has by the following passage

allotted a double share to the eldest : “ Or let the first born have two shares, and

the rest fale one a piéce.’”’"{

Anotatrons,

dt pair of goats &c.] Or of sheep or other cattle. But kine are separately mentioned.

Provided the cattle be numcrous.) But if they be few, the distribution should be adjusted

in proportion to the deduction receivable by theeldest. Sricr¥sun A.

A house.) A habitation other than that which is the father’s abode. For so S’anc’aa ordains.

S nicnTstn‘a.

* Menu, 9% 119. + Mewr, % TLGQ—ItT. ¢ Gautama, 28. 5.
& Gauiama, Ys. & } Gavrama, 28. 7—8, G@ GAUTAMA,



VAHANA, 87

Ke must net he argued, that the eldest has a double share allotted to

him as the acquirer of the wealth. For the allotment of two shares ia directed

“« if there he no deduction :" now a deduetion could nat he supposed in the

of aa acquisition ; and, gince the middlemest and youngest are not, inesmuch

they are acquirers af the property, distinguished from the eldest, the assigning of

a share and a half, or other lesa portion, [as a share and a quarter,* | to them,

would he incongruous, and the use of the term “ eldest’? &c. would be imper-

tinent,

89. Accordingty, in the case of a partition between an appointed daughter

and a true legitimate son, Menu ordains, ‘“ A daughter having been appointed,

‘ if a son be afterwards born, the division of the heritage must in that case be

“* equal, since there is no right of primogeniture for the woman.’’} ‘Thus pro-

pounding equal partition, because there 1s no right of primogeniture in this

instance by reason of her sex, the author thereby intimates, that a male would

have had a double share [in right of his being eldest. }

40. In regard to what is said, that as in the instance of the Holicd, a

Annotations.

$9. <Accordingly.] Since priority of birth determines the right to a superiour allotment,

AcnyuTA.

Since the right to a double share is founded on primogeniture. S‘ricr¥suw'a.

40. As in the instance of the Holaci.}) ‘The author proceeds te refute thc opinion of seme

writer, who reconciles the matter on the principle of the reasoning taught under the head of Holacd,

Maue'’s wara.

It is the 8th topick in the $d chapter of the Ist book of Jaimyn1’s Mimaasa. Vide infra. C, 6,

Sect. 1.—§ 22.

The Héldcd is the festival of spring (Vasanta), and is observed by the Prachyas. S nic

It is called Hélacd or Héli. The Prdchyas aro the orientals contrasted with the

or people of the north, and Ddeshin'dtyas, or people of the south. ‘The cclebration of the Holé

is peculiar to the eastern Hindus, as the festival or worship of Caranjarca is peculiar to the

southern Hindus. See Sricrisnn a, &e.

+ Menu, 9. 134. Vide infra. C. 10, » OD
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passage of revelation to this effect, “The Hélacad ought to be performed,” is

assumed for the justification of the practice of celebrating that festival which is.

in use among the Prachyas ; (for it can be sufficiently justified by such a pas--

sage ; and one, containing the word Prachya or other restrictive term, need not be
supposed, since the proof of it would be burdensome ; ) so, in this case likewise,

a passage of revelation in these words, ‘‘ Let the acquirer take a double share,’”

must be inferred, and not one containing the word ‘‘ eldest’ or other restrictive

term. That argument is not right; for, in the one case, the practice observed

by the Prachyas can be justified by a general precept of revelation, which must.

be presumed to that end. It should not be alleged, that one containing the term

Prachya must be supposed for the sake of justifying the omission of that festival

by others than Prachyas. Omission, consisting in nonperformance, is no fit reason

for presuming a lost revelation. But, here, since Menu and the rest use the word

‘* eldest,’’ a passage of scripture containing that term ought to be presumed to

justify its insertion; not one exhibiting the word ‘ acquirer ;’’ since there is no

necessity for assuming this: nor is there any special authority for the proof of one

containing both terms. It should not be alleged, that, since it is necessary to

suppose a revelation for the purpose of authorizing the acquirer’s double share

in other cases, that may be the origin of the law in this case also, for it is an easy

concltsion, and the word “ eldest’? may signify the acquirer. The reverse is

equally possible ; for, if a revelation containing the term “ eldest’’ be supposed,

even the word “ acquirer’ might just as well be presumed to signify eldest,

since there is no ground ef preference. Besides, on the same principle of facility,

a supposed passage of scripture, containing three, four, or more terins, may

be any how inferred from reasoning ; and the terms of the whole law may be

made to relate to it, by interpreting them according to analogy and metaphor;

and this may you demonstrate your skill inthe law. Therefore, since an estab-

lished practice, or a sentence of memorial law, from which a passage of scripture

is to be inferred, may be sufficiently justified by assuming a passage in which the

particular practice is described, or the words of the law are contained; more
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should not be presumed. And such is the import of the reasoning, instanced

under the head of Holaca.

41. Accordingly [since primogeniture and acquisition are severally, and

independently of each other, reasons for the allotment of a double sharc,* |

Vasisut’HA, having ordained a double share for the eldest brother, separately

propounds the allotment of two shares to the acquirer. Thus, after premising

‘ Partition of heritage among brothers,”+ he says “‘ Let the eldest take two

“ shares;”"t and at no great distance adds: “ Ie, amongst them, who has

made an acquisition, may take a double portion of it.” Two shares being

thus ordained by this author in right of acquisition, his direction for a double

allotment, to be given to the eldest brother, would be impertinent.

A2. Theright of taking a double share, too, is not confined to the case of

primogeniture. Thus Vrinaspati says: ‘ The eldest by birth, by science, and

‘““ by good qualities, shall obtain a double share of the heritage, and the rest shall

“ share ake: but he is asa father tothem.”’ If the allotment of two shares

were only in right of acquisition, the mention of birth, science, and good

qualities, would be useless.

43. This double portion is applicable to the case of partition among whole

brothers (or among half brothers.only ;§] and the deduction of a twontieth part

for the eldest is relative to partition among brothers of both the whole and the

half blood. For Varinaspati says: ‘ All sons of regenerate men, born of

41. Would be impertinent.| For two passages of one author cannot signify the same

@ince one of them would be superfluous. S‘ricrysun‘a.

43. <All sons of regenerate men.] Cux.uca Baars infers from this and the following

passage of Menu’s institutes, (9. 157.) thatno deduction is allowcd in favour of the first born at

a partition among the sons of a S‘udra man, JimuTA-vAMANA’s commentators, Cnop a mans and

11, ST.and | Vasisnirna, 17.
a 31. 42, and
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of a twentieth equal by elass, should share alike after giving 4 deduction to
&c. regards the

half blood, as oe ref 278

is hinted by eldest,
VRIMASPATL,

a4 For this be- 44, Since partition among sons born of several ‘wives, equal by class, is
g restricted to

the half bioo here stated as preceded by a deduction, it follows, that the doctrine of a double
lates ta the

whole blood. share relates to the case of whole brothers: and this is proper, for the elder bras

ther has the greater weight among his brethren, from the circumstance of his

being of the whole blood.

43. Thed 45. The deduction also of one in ten cows &c. must not be made. So
tion is) drsab-

Jowed ne = Menu declares: ‘ Among brothers successful in the performance of their
equally merito-

rious. « duties, there is no deduction of the best in ten, though some trifle, as a-mark of

“ greater veneration, should be given to the first born.’’+

46 Thus the 46, By the reasoning thus set forth, if the elder brother have two shares of

‘otromuresot the father’s estate, how should the highly vencrable father, being the natural
the patrimony,

or chat have parent of the brothers, and competent to sell, give or abandon the property, and
two shares of its . . . . .

being the root of all connexion with the grandfather's estate, be not entitled, in
a

That is hinted like circumstances, to a double portion of his own father’s wealth? Vrinaspar1,
y

ah. extending to the eldest son the right to a double share because he is like a father,

Annotations,

Sricrisun’a, oppose that doctrine, and assert the right of a Qudra’s eldest son to the established

deduction. But Racuunanpana, in the Dayatafwa, supports Cuniy caguat 7's opinion. The

arguments arc long.

45. Successful in the performance of their duties.] Yt is here undorstood, that all have

equal good qualities. But, if endowcd with superiour qualitics, the eldest has his regular deduction.

[U DAMANI.

The meaning is ‘ though sucecssful.? But, if incapable, the rather shall there be no deduction,

Maur SWARA,

46. Extending to the eldest son.] By ascribing to the first born equality with the father,

it is implied, that, in like manner as the father has a right to two shares, when a partition of his

© Mew, 9 186, here citcd from ¥ 3 but it is quoted from Men in the Dayatatwo,
ly ke. + Menv, 9 1s



JIMUTA VAHANA.

as expressed in a pastage above cited (§ 42,) does thereby intimate a maxim,

that the father shall have two shares: and the maxim is actually propounded by

Vrluaspati; for he ordains such an allotment in gencral terms: ‘“ The father

** may. himself take two shares at a partition made in his life time.”** So Na‘rupa

says: ‘° Let the father, making a partition, reserve two shares for himself; and

the mother shall take an equal share with hor sons, if her husband be

“* deceased.’’+

47. A father, distributing the goods, may take two shares for himself. The

construction of the sentence is not, ‘‘ A father, distributing his own goods, may

‘“* take two shares:”’ for that would contradict the doctrine before stated.

48. Besides, if the father and son are to share equally the grandfather’s

wealth, [under texts declaratory of their similar or equal rights, {] it must be

affirmed, that as much as is the father’s share, so much [in nuinber and quantity,§ }

is the son’s: not, that the very same effects, and same in quantity, which are the

father’s, are also the son’s: for thus the property would be in common; and it

Annotations.

own father’s estate is made by him with his sons and grandsons, so is the eldest son entitled to a

double portion ef his own father’s wealth, when partition is made among brothers. Sricrisun a.

47. That would contradict it.] It would be inconsistent with a passage of Visun u above

cited (§ 16) and with the text of Ha‘rita (§ 57). Snicrisun a and Manes wara.

It would eontradict the foregoing reasoning (§ 36. &c.) in regard to a double share of the

grandfather’s property. AcHyurTa.

It would be at variance with the argument, that, if an elder brother have two shares, when the

grandfather's estate is divided, surely the father should have as much. Ciu’DA MAN}.

It would be incompatible with the right ef reserving more or Icss [than a regular allotment] of

his own acquired property. Raan. on Dayabhdga.

The last explanation is wrong, for this doctrine has not been before stated.

48. In common.] A single article, becoming the subjeet of two rights of property predicated

of two persons, is property in common. §

ACUYUTA.

Na’nena, 13. 12. Already quoted, 35.
ACHYXUTA.
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might be concluded, that like the goods:of husband and wife, no partition thereof

could take place.

49. Now, if the case were so, [that is, if sons were entitled to share

with their father allotments of equal amount, while his property continued *]
the eldest, together with his son, would have four shares, if two must be allot-

ted to his son, at the same time that two are allotted to the eldest himself in right

of primogeniture: and one share only would belong to another brother. Thus, if

the eldest brother have many children, and equal portions must be assigned to

them, as to their father, a mere trifle would remain for a younger brother, which

would be in contradiction to great authorities.

50. As for the text of Vrinaspati: “ In wealth acquired by the prand-

“ father, whether it consist of movables or immovables, the equal participation of

‘* father and of son ts ordained :” its meaning is, that the participation shall be

equal or uniform, and the father is not entitled to make a distribution of greater

or less shares at his choice, as he may do in the instance of his own acquired

goods. It does not imply, that the shares must be alike.

51. Or the text, declaratory of equal shares, may relate to a father who is

himself son of two fathers ; [one the natural, and the other the adoptive parent.

Annotations,

51. Or the text may relate.) Cuu’v'as’wan1 understands the author to prapose the second

interpretation (which is founded on a text of Sanc’ua as by him explained ;) because this passage

of VrYuasrati propounds the father’s want of independent power in regard to all property movable

or immovable, and is consequently irreconcilcable to other texts which allow his dominion over gems,

pearls and the like, but deny his independence in regard to immovables, a corrody or pension,

and slaves. But SnionYarn’a and Acnruta restrict movables in this place to signify slaves; and

thus reconcile those texts, They expound ° equal” as it were alike. As the father is a sharer, so

is i: son.
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| °52, The passage, which declares that “the ownership of father and son is

*t the same,” has been already expounded (§ 9. &c.).

53. Moreover, it is said, if that father be eldest, as rescuiny his own father

from the misery to which a childless person is doomed, it is assuredly reasonable,

that he should have an allotment twice as great as his own sons, in the same case’

in which he would have double the allotment of his brothers, because he was as’

a father to them, for it is through him, that his sons are connected with the here-

ditary property. But if he be not the eldest son of his father, he takes only an

equal share with his sons.

That is not accurate. For, since a share and a half, or other specifick54.

allotment, is ordained for the middlemost and other sons, it is assuredly fit, that the

father should have a double share, in right of paternity ; and it is not proper on

the part of yourself and the holy writers, to direct the equal participation of

fether and son in general terms. , 7

55. Besides, the allotment of two shares to the father is not properly appli-

cable to his own acquired wealth; as appears from the circumstance, that the

distribution of it follows his choice. The precept regarding that allotment

would be superfluous, since he may, at his choice, have either more or less than

two or than three shares. Nor can the text be restrictive, for it would contradict

Annotations,

52. Already expounded.} In the two modes above stated, (§. 9. and 15.) AcmyurTa.

Conformably to the opinion of D’Ha re's'waga and others (§. 15.) Mane's wARA.

53. The misery to which a childless person is doomed.] ‘The bell called Pué. (Vide C, 11.

Sect. 1.—§. 31.) Acuruta.

54. It ts fit he should have « double share.) Since it is not reasonable, that in the same

case in which the middlemost has a share and a half, and the rest have other appropriate portions,

the father should in right of paternity have less, namely a single share. S’ricrlsun‘a.

It ts not proper to direct equal participation in general terms.) or the proper direction is,

that the father of a son, who has only one parent, should have a double share ; but the father of a

Cskétraja, or other offspring of two fathers, should havea single share. 8S ai! Ay
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Itis wo deciar- Wisin 'Nnv, who says: ‘* When a father separates his sons from himself, his own
ed by Visun’v.

<< will regulates the distribution. But, in the estate inherited from the grand-

« father, the ownership of father and son is equal.’’*
’

Bf. Exposition 56. The meaning of this passage is, «In the case of his own acquired
C text.

‘ property, whatever he may choose to reserve, whether half, or two shares, or

‘ three, all that is permitted to him by the law: but not so, in the case of pro-

‘ perty ancestrel.’

Br, A passane ov. Accordingly Wa‘rrra says: ‘ A father, during his life distributing his

ted, “* property, may retire to tue forest, or enter into the order suitable to an aged

“* man; or he may remain at home, having distributed small allotments and keep-

“ ing a greater portion: should he become indigent, he may take back from

** them.”’

And x. 58. By this text the father is authorized to distribute a small part, and to

reserve the greatest portion of his wealth. “* The order suitable to an aged

‘© man,’’ intends retirement.

BO. A text of 59. As for the text of Sanc'ma and Lic’nira, ‘ If he be son of one father
Sa’nc’na and

beudier °% (écaputra), he may allot two shares to himself,” the sense of it is this ‘ The

57. The order suttulle to an aged man.| Wf the period for becoming an anchoret be arrived,

Jet him become an anchoret; if the period for the order suitable to old age or that of a resigned

recluse is come, Ict him make his resignation: or if neither of these be the case, the author declares

¢ he my remain, having distributed allotments,’ having given them to his sons pr other descendants.

But if that, which he reserved, be wasted by consumption or use, he may take back for his main-

tenance from his sons to whom he gave allotments. Daya rahasya.

Should he bccome indigent.} Should the property reserved by him be expended. Acuyuta,

Should he have consumed all his wealth. SricrYsnwn a.

59. If he be son of one father.) This is Jimura-vaHana’s interpretation. But Cran’.

PDEs Wana and the authors of the Smrtii-Chandricé and Fivada-Chandra, follow the other expo.

* Visunu, 4. 12 Vide Supra. § 16.
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word écaputra means son of one man: it is not a compound epithet. signifying

one who has an only son; for that mode of construction prevails less than the The faiher
two shares if he

. 
o,e 

. 
b ,other. « A son of one man” is a true legitimate son. The father, being such, father: i-e.le-

18 entitled to a double share: not so one who is (cshétraja) issue of the soil,

though he be the father of the family.’ But the text before cited (§ 9.), declara-

tory of the equal ownership of father and son, must be explained as intending a

father who was (cshétraja) issuc of the soil or wife.

60. The offspring of the soil is indeed son of two fathers. Baup'na’yANAa 60. For fe
raise to a

chilMess man,

is the offspring
. . . . . ' of two fathers.

““ aman deceased, impotent, or distempered, is son of the soil. He is considered 3 Ayn" Ae
adh $0 -

clared.

declares him so: ‘ The son who is begotten by another on the authorized wife of

“« ag son of two fathers, as partaking of both families, and as heir to the wealth

** and obsequies of both.”

61. The meaning of this is, that the son begotten by another person on the 6. a txt

wife of an impotent man or the like, with the husband's consent, is termed

the son of the soil.

sition, ‘* If he be father of one son;’? and Va‘cnespat: Misra, with the author of the Madane

yatna and others, adopting this exposition, explains ‘‘ one’ as signifying exccllent, and prea

cminent, or, in short, virtuous.

That mode of construction prevails less than the other.] According to a maxim of grammar,

that mode of composition, in which the principal term is no member of the compound epithet, must

not be preferred to the.more perspicuous composition in which the principal term is a member of

the compound word. ‘This maxim is here ulluded to: and the author accordingly considers ‘‘ son of

“© one” to be a simpler explanation than ‘‘ he who has onc son.””

Gl. The son begotten by another person, ) A son begotten by another person on the wife of

a deceased man; or begotten on the wife of an impotent man with his consent. SRICKYSIIN'A.

A son begotten or procreated by another on the wife of a deceased man, is one description of

Cshétraja, or son of the soil: another is a child begotten by a different person on the wife ofa

man not deceased, but impotent or the fike, being authorized, that is, being sanctioned by tho

impotent husband. Permission having been granted to another man to procreate a son, the child

was sanctioned. The author explains the second description of son of the soil. But the first is not

explained by him, being considered as sufficiently clear, Mauers w,

N
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So Na‘reDA says: ‘ The produce of seed, which is sown in a field with

‘© nermission of a proprietor, is considered as belonging to both the owner of the

«© seed and the proprietor of the soiJ.’’*

63. Hence [since the compound cpithet isa construction not to be prefer-

red ;+ ] and because the term (écaputra) ought to be made significant in the pas-

sage in question, as an epithet of the agent in the sentence; the notion, that it is

vaguely used as an epithet of the subject, is confuted.

64. Besides, one, who continually explains in a vague sense, terms used by

authors transcendently wise, as Menu, Gautama, Dacsua and the rest, only

demonstrates his own unsettledness.

65. Thus the father has a double share even of wealth acquired by his own

son. For the expression is general: “ let him reserve two shares;’’{ or “ he

“« may take two shares.""@ Ca‘ryayana declares it very explicitly: « A father

** takes either a double share, or a moiety, of his son’s acquisition of ‘wealth ; and

Arnmotations.

, And because.] ** And’? must be here supplied. In some copies, the reading actually

isso. MAWES WARA.

As an cpithet.] Being an epithet of the agent, it is a condition of the action in question.

ACHYUTA.

The notion that tt ts vaguely used, is confuted.| °° Let the fathor, being (écaputra) parent

In this precept, the allotment of two shares is the

act to be done; and the father is the subject of it. Consequently the circumstance of his being

ccaputra isan epithet of the subject, vagucly employed. ‘Therefore, if there bo many sons, the

This notion, entertained by othors, is here confuted. Mawes waARA.

65. The expression is general.] Being applicable without restriction to any property but

that which was acquired by himself. Maung s’wara.

é¢ of one son, allot two shares to himsclf.”’

father sll takes two shares.

Of his son’s acquisition of wealth.] Of the wealth acquired by his son. S‘ricrY¥sun’a, &c.

19. 57. + Mane ewarna. Vide § 59,

Vide § 35. and § 46, G Vaiuasrati. Vide 4 35,
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* a mother also, if the father be deceased, is entitled to an equal portion with

"© the son.’’

66. The meaning of this passage is, that the father has a right to take 66, Exposition
® 0 eX

either a double share or a moiety of his son’s acquired wealth.

67. It must not be explained thus: ‘ From the acquisition of both son er, Another ine:

* and wealth, the father becomes entitled to two shares; but from no acquisi-

‘ tion of a son, the owner keeps the whole.” For it is admitted, that, when

partition is made with brothers, one, who even has not gota son, takes two

shares, as the gainer of the wealth: how then can he keep the whole? It must

therefore be affirmed, that, if any relative exist, who is entitled to participate,

the acquirer has two shares; but, if there be none, he kecps the whole: and

thus the specifick mention of father and son becomes unmeaning, like the

singing of a drunkard. Besides, acquisition is an act causing property; and

it is a contradiction to say that it does not produce property, since is has been

expressly declared to do so [by the wise.*] Neither is it true, that a son is the

property of his father. For the contrary is shown under the head of gift of a

whole estate, The term acquisition would be therefore metaphorical in regard

mother also.] This rclates to the father’s wealth. AcnyutTa.

That wealth, of which the son takes a sharo, when his father is deceased, must'be lrere intendcd.

Therefore the son’s acquired wealth is excluded. Mane‘swara.

67. From the acquisition of both son and wealth.} The ambiguity arising from tho use of

the term acquisition, and that in the ablative case, instead of the relative, gives occasion to the

author to go into a further disquisition on the meaning of the text.

For the contrary ts shown under the head of gift of « whole estatc.] For it thero appears,

that the prohibition against giving away a son is founded on reasoning, inasmuch as a son is not

the property of his father. Saicnisun’s.

Acaxura and
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to sons, and literal in respect of wealth. But that is inadmissible in the instance

of a single term once uttered.

68. It must not be argued, that the precept would be superfluous, since the

son’s right to a double share is demonstrable, because the wealth was acquired

by him ; and since the father’s right to two shares is also deducible independent-

ly of this text ; [and* | their equal participation may be thence inferred. The

precept is significant: since, without this text, there is no ground for conclud-

ing a father’s right to two shares of his son’s wealth.

69. Besides, if the term “ acquisiticn of wealth” be interpreted as relating

to the father’s goods, his right of taking two shares, or a moiety, at his choice,

would be inapplicable, for his power of taking according to his pleasure, and the

excrcise of his will, are unrestricted. He may choosc to take a share and a half,

or one and a quarter, or three quarters of one share. How then are only two

cases stated? That it cannot intend a restriction [to those two casest] nor relate

to the father’s own goods, has been already shown [from two passages before

cited:}] and it is as fit that he should have a moiety of his son’s acquired

wealth, as it is that he should have two shares of such wealth.

70. Nor does the text intend his taking a moiety of two shares, or in other

words a single share, For moiety and share being relative terms, imply a some-

thing of which they are parts: and, since they are cqual in regard to the person

and to the act of taking, they cannot relate to each other. As the interpretation,

which takes the relative term ‘‘ double share,’’ in construction with * acquisi-

In the instance of a single term once uttered.} For it isa maxim, that a term, uttered once,

conveys a single meaning: and it would be inconsistent to give it two different scnses at the same

time. S gicrYsnn a.

ACRVUTA, 4+ &

~ See Visan’u, cited § 16. & 55. and Na’rita quoted § 57:
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“« tion of wealth’ in the ablative, is unexceptionable, it is alséd rizht to construe

the word moiety with it; for the terms are contiguous. A moiety of the wealth,

therefore, is meant; not a moiety of two shares, or in other words a single share:

for it would be improper, while the obvious term, “ a single share,’ might have

been used, to employ a term, which does not express that sense. A moiety of the

wealth, then, is the right interpretation.

%1. Here, the father has a moiety of the goods acquired by his son at the

charge of his estate; the son, who made the acquisition, has two shares ; and the

rest, take one apiece. But, if the father’s estate have not been used, he has two

shares; the acquirer, as many; aid the rest are excluded from participation.

Or else, a father, endowed with knowledge and other excellencies, has

aright to a moiety: for an increased allotment is granted to the eldest by

ecience and other good qualities. But one destitute of such qualities has a dou-

ble share in right merely of his paternity.

73. Therefore, the meaning of the texts is, that a father may reserve for

himself two shares of wealth which has descended in succession [ from ancestors, |

or of that which has been acquired by his son. He is not entitled to more, how-

ever desirous of it he may be. But, of his own acquired wealth, he may reserve

as much as he pleases.

74. Among his sons, he may make the distribution, either by giving [to the

first born] or withholding [from him} the deduction of a twentieth part of the

grandfather’s estate. But, if he make an unequal distribution of his own ac-

quired wealth, being desirous of giving more to one, as a token of estecm, on ac-

73. The meaning of the texrts.] Nanepa’s (§ 35.) &c. Mauts wARa.

74. The father, so doing, acts lawfully.| ‘Thus an unequal distribution among sons, with.

out any of the reasons for it here specified, is not lawful even in the case of bis acquired property.

O
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count of his good qualities, or for his support on account of. a numerous family,

or through compassion by reason of his incapacity, or through favour by reason

of his piety; the father, so doing, acts lawfully.

7).

father, among sons separated with greater or less allotments, is pronounced

e¢

Yasunyawatcya declares it: ‘© A lawful distribution, made by the

[valid]."* So Vrinaspati: ‘“ Shares, which have been assigned by a father to

his sons, whether equal, greater, or less, should be maintained by them. Else

they ought to be chastised.”’

4 “~

~~‘ Na rena likewise: “ For such as have been se-

cwn parated by their father with equal, greater, or less allotments of wealth, that

‘ is a lawful distribution: for the father is lord of all.’”nm

%6. Since the circumstance of the father being lord of all the wealth, is

stated as a reason, and that cannot be in regard to the grandfather’s estate, an

uncqual distribution, made by the father, is lawful only in the instance of his

own acquired wealth. Accordingly Visunu says, “ When a father separates

« his sons, from himself, his own will regulates the division of his own acquired

« wealth. But in the estate inherited from the grandfather, the ownership of

‘© father and son is equal.’”

77, Asasuperiour allotment, in the form of a deduction, is indicated by @

Pomme nT
—s es

Arniotattons.

That cannot be in regard to the grandfather's estate.] Although the father be in truth

Jord of all the wealth inherited from ancestors, still the right here meant is not mercly ownership,

but competency for disposing of the wealth at pleasure: and the father has not such full dominion

over an estate ancestrel.

77.

Sea nenanc caren neem ae A

76.

Snicrisin a.

The text would be impertinent.] As distinguishing partition made by a father from a

division made by brothers, the text declaring valid a lawful unequal distribution would be imperti.

nent. Consequently that passage (Ya snyawaccya, 2. 117.) dovs not intend greater or less

allotments, as with or without deductions; but it relates to a distribution of uncqual shares made

according tu the father’s pleasure. S‘ricrisun‘a.

* Ya unyawatcva, 2. 117. t Visux‘u, 17. 1—® Vide supra. § 16. & § 55.
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passage of Yasnrawatcya, (“ When the father makes a partition, let him se-

** parate his sons according to his pleasure ; and either dismiss the eldest with the

‘* best share; or, if he choose, all may be equal sharers.”*) how is any other

‘unequal distribution here ordained ? The answer is, such cannot be the meaning,

for the text would be impertinent, since a superiour allotment, resulting from the

deduction of a twentieth part, is admissible when partition is made by brothers

after the demise of the father.

78. Perhaps the text is propounded for the purpose of legalizing an equal

distribution made by the father, without the authorized deductions? No: for

then a less allotment only is declared lawful, as made by the father; and the

word greater would be impertinent.

79. Besides, if the mention of greater or less shares here intend the regu-

lated deductions, the second verse of the stanza (‘‘ Iet him separate his sons ac-

“* cording to his pleasure,”) becomes superfluous ; for that, which was to be de-

clared, is fully specified in the three other verses of that text. But, according

to our interpretation, the phrase, ‘‘ let him separate his sons according to his

33

** pleasure,” relates to his own acquired wealth; while the allotment of the best

share, and an equal distribution, both regard an estate inherited from the grand-

father. There is conscquently nothing superfluous.

80. Morcover, two modes of partition after the death of the father are

actually declared by Vutuaspatr in these words: ‘ Partition of two sorts 1s

“* ordained for coheirs: one, in the order of seniority; the other, by allotment

of equal shares.’” By saying “ in the order of seniority,’’ the author indicates

Annotations.

78. For then a less allotment only ts declared lawful.) An cqual share assigned by the

father is less in comparison with a share to which a deduction is added as is practised among brothers.

S’RIcRYSIIN A.
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specifick deductions. Equal participation is the othermode. Now, since two

of mutual partition among brothers are thus expressly declared, there

would be no distinction between that and a distribution made by a father.

81. So NaRepa says: “ The father, being advanced in years, may himself

<« separate his sons; either dismissing the eldest with the best share, or in any

‘¢ manner as his inclination may prompt.’’*

82.

different from that, which consists in giving the best share to the first born; since

The unequal distribution, here intended, appears evidently to be

dhe author, having noticed the allotment of the best share to the eldest, again

gays “or as his inclination may prompt ;” thereby distinctly authorizmg any

unequal distribution, which the father, for reasons before mentioned, may think

proper to make.

§3. But the text of Na‘reps, which expresses, that * A father, who is

“ afflicted with disease, or influenced by wrath, or whose mind is engrossed by a

“ beloved object, or who acts othcrwise than the law permits, has no power in

the distribution of the estate ;’’+ relates to the case where the father, through

perturbation of mind occasioned by disease or the like, or through irritation

against any one of his sons, or through partiality for the child of a favourite wife,

makes a distribution not conformable to law. Nevertheless, unequal partition js

lawful, when grounded on [either of the four{] reasons above mentioned.{

84. Thus Ca’tya’yana says: “ But let not a father distinguish one son at

“* a partition made in his lifetime, nor on any account exclude one from partici-

‘* pation without sufficient cause.”

85, Let him not distinguish one by the allotment of a greater portion, nor

Annotations.

85. Since the meaning is even oneson.] The particle must be here understood, being inferred

from reasoning. Acuyuta and S ricr¥snn A.

S 13. 4, Na Reva, 13. q .§ TA.
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exclude one from participation by depriving him of his share, without sufficient
cause. [This does not relate to specifick deductions:*] for the distinguishing

of sons by allotting to them the prescribed deductions [of a twentieth, and half

or a quarter of a twentieth,+] extends to many [viz. eldest, middlemost and

youngest ;{'] and is not confined to one.

without cause.

One son should no? be distinguished

But, for a sufficient reason, it may be done. Since the meaning

is “even one son.”” The distinguishing of one, [as here forbidden, | has no

reference to specifick deduction; but intends a distribution made according to

thé father’s mere pleasure, as before explained.

86.

amequal allotment should not be granted by kim. Menu declares it.

However, when sons request partition in the father's lifetime, an

« Among

<* undivided brethren if their be an exertion in common, the father shall on no

“* account make an unequal distribution in such case.’’§

87. But the regular deduction ought in this instance to be allowed by the

father. For it is not of the nature of an unequal distribution; and the allotment

of greater or less shares is alone forbidden.

88. Thus partition made by a father [has been explained. |

86. Menu declares it.] The passage of Menu here cited is understood otherwise by his commen.

tetor Cuniuca suaTT a, and by uumerous compilers. S nicrisun a supports the interprotation,

which JimurTA-vA’HANA had in view in this citation.

& S’nicaisun’s. Nenu, 9 215.
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CHAPTER Iil.

Partition by Brothers.

SECTION I.

Partition improper in the Mother's life time.... Management of the

during the continuance of the family partnership....Any one coparcener

may insist on separation....fight by representation admitted as far

the third degree.

P ARTITION among brothers, after the demise of the father, is next
explained. That partition is pronounced to be not lawful, among brothers of

the whole blood, while the mother lives, although the ownership of wealth be

vested in them by the death of their father. For the text ( “ after the father

1. That partition is not lawful.} The partition is valid, but is not morally right. S ri.

Crisnv'a,

Partition is not lawful while the mother survives. If it be nevertheless made, a share is

ordained for the mother. Ragu. Dayatatea.

By declaring it unlawful, it is intimated, that partition is not laudable, while the mother is

living ; not that itis null, Casinaa on the Dayatatwa,
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“ and the mother” &c.*) propounds a division of the paternal estute among

brothers of the whole blood subsequent to the demise of both parents.

2. It does not intend a distribution of the mother’s goods, after her demise.

For partition of the patrimony on! y is suggested by the term paternal; and there

is no authority for interpreting it parental.

3. Besides, it would be a repetition: for the division of the maternal estate,

on the death of the mother, is subsequently noticed by Menu ina separate text.+

4. Thus Yasnyawatncra says ‘ Let sons divide equally the effects and

“ the debts, after the death of both parents. But daughters share the residue

** of their mother’s property, after payment of her debts; andthe [male] issue

** in default of daughters.’’t

5. Since the latter half of this passage shows, that sons have no right of

participation in the mother’s goods, if daughters exist ; but, if none exist, then

sons have the right of succession, being intended by the term ‘‘ issue;’’ the

father’s estate only can be meant, in the former half of the text, by the word

parents:'"’ for otherwise there would be tautology.

6. The author, declaring that brothers may divide after the death of the

father and mother, propounds a time subsequent to the demise of both as a fit

period of partition ; and the association [of their deaths] appears thercfore to be

designedly expressed.

Annotations,

6. The author, declaring.| In several copies of Jimura-vasana, I find the name of

Yasunyawaxcya here interpolated. But it appears from the remarks of S ricrisun a, who refers

to the particle ‘* and’? as marking the association of the terms, that Menu before citod is the

euthor intended.

* Menu, 9. 104. Vide C. 1. 4 14. Menu, 9. 192. Vide C. 4,
} Yasunvawascyva, @ 118. Vide supra. C. J. § 48
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7, Accordingly Sanc’aa and Lrc’nrta say, “Since the family 1s supported

«¢ on the inheritance, sons are not independent: but as it were under the authority

** of a father, so long as the mother lives.” “They are not independent of their

mother; they are not competent to make a partition.

8. Vya‘sa very explicitly declares it, <‘ For brethren a common abode is

‘¢ ordained, so long as both parents live: but, after their decease, religious merits

“‘ of separated brethren increase.”

9. Since the author forbids the separation of brethren by commanding

them to live together, and prohibits partition with one whose father and mother

are living, the association of their survival is not positively intended in the phrase

“ so Jong as both parents live.’ Therefore, if one parent be living, partition is

not lawful; but it is so, when both are dead.

10. Thus Varinaspati says: “On the demise of both parents, partition

“‘ among brothers is allowed: and, even while they are both living, it is right if

“« the mother be past child-bearing.’’*

{I. Since partition while the mother is living cannot be relative to the.

mother’s particular property, and since the authorized partition after the demise

of both parents, which is indicated by the partiele in the phrase “even while

“ they are both living,” is thus pronounced to be proper ; partition among bro-

thers after the death of parents is evidently relative to the father’s wealth.

Annotations,

9. The association of their survival is not positively intended.) If the association, suggest.

by the dual member in the phrase, ‘* so long as both live,’’ were positive, dwelling together

would not be requisite ia consequence of the survival of one; partition might therefore take place
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12. Accordingly Vya'sa propounds partition, in the mother’s life-time,
made with reference chiefly to her: ‘If there be many sons of one man, by

‘« different mothers, but equal in number, and alike by class, a distribution
ts .“ among the mothers is approved.” So VrinasPati says: ‘If there be many

** sprung from one, alike in number, and in class, but korn of rival mothers,

eer partition must be made by them, according to law, by the allotment of shares

“ to the mothers.

13. Since there is no difference in the sons’ shares, for they are equally

numerous and of the same tribe, partition is to be made by an allotment to the

mother, not to the sons, Therefore, as in the case of other wealth of the mother’s,

£0 in this instance [of the father’s wealth, whichis become their property,

sons have not independent power to make a partilion among themselves, while

mother lives; but, with her consent, the partition is lawful.

14.

« increase of religious merit ;’’{) must be understood after the demise of the

Hence, what is said by Gautama and others (‘In partition there is

mother.

15. Wf then they desire to remain unseparated, the eldest brother, being

capable of the care and management of the estate, may take the whole; and the

rest should live under him, as under a father. Thus Mewnv says, ‘ The eldest

«¢ brother nay take the patrimony entire; and the rest may live under him as

Annotations,

13. For they are equally numerous and of the same tribe.] If they were of different tribes,

the sharcs would be uneqnal; viz. four, three, two, and one, in the order of the classes. [f they

were not equally numerous, inequality in their rights, as sons, might be apprehended. Citu DA MANY.

15. The analogy of the loaf and staf.) To gnaw the staff was difficult for the rat; but, if

that were accomplished, the cating of the loaf, which was attached to it, was casy. So in other

cases, according to the circumstances of them, if one of associated things be true, the other may

Vide supra. C. 2. § 25.be rightly inferred. Racw. Dayatatwa.

Acuyuta and S’RickISEN A. CAVIAMA, 2H. 4,

22,
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« under their father.”* So Gautaa: “Or the whole may go to the first born;

‘* and he may support the rest as a father.’’+ From the particle ‘ or” it appears,

that they may either become separate or continue to dwell together; and their

dwelling together must be by consent of all. Thus Na‘repa says, “ Let the eldest

“* brother, by consent, support the rest like a father; or let a younger brother,

‘ who is capable, doso. ‘The continuance of the family depends on ability.’’t

Even the youngest, being capable, may govern all the brethren. The middlemost

of course may, being here inferred by the analogy of the loaf and staf.

16. But partition takes place by the will of any one [of the coheirs]J, a:

before intimated.

17. Accordingly [since partition by the choice of one coheir is lawful ;

Catyayana, treating of partition, says: ‘‘ Let them deposit, free from disburse-

‘ment, in the hands of kinsmen and friends, the wealth of such as have not

‘ attained majority ; as well as of those who are absent.” So a text expresses,

‘* The property of minors should be so preserved until they attain their full

age.

18. The rule of distribution among sons extends equally to them and to

grandsons axl great grandsons in the male line. There is not here an order of

16. As before intimatcd.] For it was declared, in treating of partition, that any one person

is complete owner of his own wealth, Cuoupamant, Sricrisuna &c.

17. Sut as have not attained majority.) Whose age does not excecd ficteen years. S§ ri.

CRISIN A.

Ay well as those who are absent.|] It is here evident, that partition takes place without their

consent. Sricrisun a, Cuu’o Amant &c.

18. Lu regard to the presenting of two oblations &c.] Where two persons are connected by

a common oblation, the one partakes of the oblatiun presented at the other’s obsequies. (Vide infra.

C. 11. Seet. 1. § 38.) Maueswara.

* Mrxvu,9, 105. + Gautama, 28. 8, t Na‘repa, 13. 5. AchYUTA,
4 Jn the PM ramitred.tya, where the whole passage of Jimu’ra-va’aana is quoted, this text is ascribed to VISHN'UsSt is wot, however, found in 7
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succession following the order of proximity according to birth. For those

three persons, the son, grandson and great grandson, do not differ, in regard to

the presenting of two oblations at solemn obsequies, one which it was incumbent

on the ancestor to present, and the other which is to be tasted by his manes.

Hence it is, that Devata says, ‘ A father, a grandfather, and a great grand-

‘ father, assiduously cherish a new born son, as birds the hol y fig-tree,* [reflect-

‘ ing] ‘he will present to us a funeral repast with honey, meat, and herbs, with

f milk, and with rice and milk, in the season of rains, and under the astcrisin

© Mag’ha.’” So Sane’na, Lic’H1ta and Yama,f ‘A father, a grandfather, and

‘a great grandfather, welcome a new born son, as birds the holy fig-tree, [re-

* flecting | ‘he will give us contentment with honey, and meat, and [especially

‘* the flesh of |] rhinoceros, and with milk, and with rice and milk, in the season of”

“ rains, and under the asterism Mag’hd.’? From the mention of the great grand-

father, it appears, that “son” here intends 2 descendant as low as great grandson.

Thus, since such a descendant confers benefits on his ancestors up to the great

grandfather, by presenting oblations to the manes, the descendant within the-

degrec of great grandson has an equal right of inheritance.

19. Hence it is, that the son and grandson, whose own fathers are living,

have no right of succession; for they do not present oblations to the manes, since

they are incompetent to the celebration of solemn obsequies.

90. After the death of parents, the special distribution, [which might

Annotations.

Hence it is &c.] The author adds this asa@ further proof, that the daughter's son, though

within those degrees, docs not inherit jointly with son’s sons, Cuu’p A sAN1 and ACH YUTA.

20. The special distribution.}] The allotmcot of uncqgual portions on account of piely and 32

forth. CuuDamain’s and AcuyurtTa.

* Pippala. Ficus religiosa. .
+ This is the readin of all the collated copies of Jivuu’ra-va' sana; but the traascript of this passage in the

Viramitrcdaya exhibits the name of Gautama.
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have been] made by a father, cannot have effect among brethren. But all the

rest, as before explained, must be here again admitted.

91. If there be one son living, and sons of another son [who is deceased, }

then one share appertains to the surviving son, and the other share gocs to the

grandsons however numerous. For their interest in the wealth is founded on their

relation by birth, to their own father ; and they have a right to just so much as

he would have been entitled to.

22. The text, which expresses ‘ Among the issue of different fathers, the

« allotment of shares is according to the fathers,’’* docs not relate to this case

[of partition between uncle and nephew}. | For the whole estate belonged to the

uncle's father, and therefore the whole would belong to him, and no part of it, to

his nephews. ‘Or, if partition is to be made as between father and son, under the

direction for the allotment of shares according to the fathers, the uncle would

have two shares because a father has a right to a double portion; and the

But this is contrary to the approved usage

of the wise.

23. The purport of the text, however, is this. If there be a numerous issue

=. = : = ae

Annotattans.

All the rest.) Giving to the first born, or with-holding from him, the deductign of a twenticth

(Vide C, 2. § 71.) Cruoaman sd and Aciyura.

Qt. For their interest is founded on their relation by birth.| The right of suecession is not

LTS

part.

founded solely on the gift of a funeral oblation; but also on the relation by birth as son or grand.

son. ise the diughter’s son might be supposed to have an equal title. AcnyuTa.

22. The tect dyes not relate to this cause.) Does it signify, that the same shara, which would

fave been the father’s, is the son's? or does it direct, that partition be made as between father and

son? Phe author successively refutes both these interpretations. § nicRisHN‘A,

A variation in the reading of the text is noticed by Vis wos waka Bust TA in his commentary

on the Meldeskard, which obviates all ambiguity: viz. ‘¢ whose fathers are deceased’? (Pramita.

itrfedn an) instead of “ whose fathers are different” (4acca-pitrtcdaam ).

. no 10 
aWa UNS AW a. ©, ALL. Mann's WaRA.
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ef one brother and few sons of another, then the allotment of shares is accor.

ding to the fathers.

SECTION It

Partition with or without specifick deductions....Provision for the Mother :

and for the Sister.

24. Ynthenext place, [after defining the periods, when partition among

brothers may take place,* ] two modes of partition among brethren alike by class

are propounded ; namely, either with specifick deductions of a twenticth and so

forth, or else an equal division.

Ha‘rira ordains an equal distribution without deductions, in the

following passage, after speaking of a father: ‘If he be dead, the partition of

¢ juheritance should be made equally.”” So Us‘anas says, ‘‘ This rule of

‘ partition is declared for brethren of various tribes, being born of women of

classes below the father’s; but the distribution among brothers born of women

n‘¢ of the same tribe is ordained to be made equally.” Thus Parr’nrnas: says,

« When the paternal mheritance 1s to be divided, the shares shall be equal.”

Yaunrawarcya also declares, “ Let the sons divide equally the cffects and the

21. Either with spectfick deductions.) Partition with regulated deductions has been already

stated (Menu, 9. 112.) Vide C. 2. § 37. Theauthor proceeds to adduce authority for an equal

division. (§ 25.)

25. Two modes of partition § 24. Two modes of distribution § 25.] Constituting an

optional alternative. Cuunamani. A regulated not an optional alterrative. S‘nicnrisun’a.

S’nicmlsmn’a.
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«« debts, after the death of both parents.”* Thus, there are two modes of distri-

bution; namely with or without specifick deductions.

26. It must not be argued, that the practice of equal partition ts indispen-

sable, as the only mode authorized by law. For the brethren may consent to the

deductions by reason of great veneration [for the eldest.] An option exists like

that of making or omitting partition. —,

27.

thers} ] entertain not great veneration [for their elders, | equal distribution is

Accordingly, since persons of the present day [who are younger bro-

alone seen in the world; as also because elder brothers deserving of deducted

allotments are now rare.

28. If one of the coheirs, through confidence in his own ability, decline

his share of the wealth inherited from the father, grandfather or other ancestor,

something should be given to him, be it only a prast’ha of rice, on his separa-

tion, for the purpose of obviating any future cavil on the part of his son or other

heir.

‘“ own occupation and desires not the property, he may be debarred from his

Thus Menu says, “If any one of the brethren has a competence from his

« share, giving him some trifle in lieu of a maintenance.’’*t So Yaunyawaucya;

« The separation of oue who is able to support himself, and is not desirous of

“‘ participation, may be completed by giving him some trifle.’’§

O77. ihe thatof meling oromittine partition.] Entrusting the estate to tho management of

the eldest brother, the rest live under him as under a father: this is omission of partition. Separation

is the making of partition. Maus s*wara,

28. «ny future cavil on the part of his son.] Or reconrse to litigation on the plea, that his

futher did not relinquish his share. Manes wara.

A different interpretation of the passages here cited, which is maintained hy the author of the

Pracas'a, and which disagrees with the Mitdeshard and other authorities, is confuted by S rie

ACHYUTA,

Vide Supra. & 4.

{ Mewr, 9, 207.

aw itucva, & P18.

"] WN A,ra Vaynvawarcyva, 2 117,+ *
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mise of the father, an equal share must be given to the mother.

When partition is mrade by brothers of the whole blood, after the de-

For the text

expresses, ‘© ‘The mother should be made an equal sharer.’’*

30. Since the term mother intends the natural parent, it cannot also mean

a step-mother. For a word employed once cannot bear the literal and metipho-

rica! senses at the same time.

31.

no separate property had been given to the woman,

The equal participation of the mother with the brethren takes effect, if

But, if any have been given,

she has half [a share.{] And, if the father make an equal partition among his

sons, all the wives [who have no issuet | must have equal shares with the sons.

So Yaunyawaxrcya declares~ ‘‘ If he make the allotments equal, his wives, to

** whom bo separate property has been given by their husband, or their father-in-

«* law, must be rendered partakers of like portions.”"§ “ To a woman, whose

** husband marries a second wife, let him give an equal sum, asa compensation

é “ for the supersession, provided no separate property have been bestowed on her:

“« but, if any have been assigned, let him allot half.’’@

31. But if any have been given, she has half.] Althongh this properly relate to the case of

a superseded wife, yet it may be so assumed in the present case also; conformahly with the maxim,

that the sense of the law, a9 ascertained ia one instance, is applicable m others also, provided there

be no impediment. Cuu DAMANT.

If the reasoning be equally applicable, an interpretation of law, ascertained in one case, is ad-

mitted in another. ‘Therefore, a son mast give, both to his mother and step-mothers, allotments

equal to half his own share, if separate property have been bestowed on then, because that is ascer-

tained to be the law in the case of partition made by the father. Manes wira.

Provided ne separate property have been bestowed onher.| This is tae reading of the text,

as it is cited by the author of the Tatwa. In many copies of Jiwe rit-va,uana, the reading is

‘© them’? (ydsam) for ** her? Cyasyai). It is an errors of the transcriber; for the context ree

quires the singular number. Manes WAaRA.

* VAIN ASYrAaT.

t BS MICRIsan“a.

It is the sequel of the passipe cited in Ch. ©. § Sb. A.

gy YA INV aWALCYA, 2 L1G. © VA UNYAWAIAVA, &.
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32, Wives of the father [meaning step-mothers* ] who have no male issue,

not those who are mothers of sons, [inust be rendered* ] equal sharers [with the

son.* | So Vyasa ordains “ Even childless wives of the father are pronounced

« equal sharers; and so are all the paternal grandmothers: they are declared

“* equal to mothers.’’ Visun'u likewise says, ‘ Mothers receive allotments ac-

* cording to the shares of sons; and so do unmarried daughters.’’t

33. According to the shares of sons.| As sons are entitled to four shares,

three, two or one, in the order of the classes ; so are the wives also.

34, Unmarried daughters, likewise, following the allotments of sons, take

a quarter thereof. Thus Vrinaspari says, “ Mothers are equal sharers with

‘‘ them; and daughters are entitled to a fourth part.”’

A son has three parts and a daughter onc. So Ca’rya’yana declares ;

«« For the unmarried daughter a quarter is allowed ; and three parts belong to

Annotations.

Let him allot half.) The allotment of a moicty implies that the other moiety is completed by

the woman’s separate properly. Else so much only should be given as will make her allotment eqnal

fo the son’s. Manrswara.

$2, Childless wives of the father.| A certain author supposes this to relate to partition made

Dy sons, because the father’s wives, whether mothers of sons or childless, take one share apiece at a

distribution made by the father. But that is erroneous: for it is inconsistent with the remark, that

the word mother does not signify step-mother (§. 30.) S ricrisun a and Acnyura.

Grandmothers. | When the father divides his own father’s property with his sons, it is right,

that he should give to his own mother, on whom no separate property has been bestowed, a share

equal to his own. But, if there be any childless step-mothers, he necd not give thom allotments out

of the grandfather’s estate, but food and raiment only; for they cannot be intended by the word

grandmother, and the analogy of the step-mother holds good. Cup A MAN‘.

Some say, that the word grandmother here signifies the father’s natural mother: for the reasons

before explained. But others infer from the use of the plural number, and the mention of © all,”

that all the wives of the grandfather shall have shares. S nicrisun‘a.

The first is Cu p’a’Man'1’s interpretation, which is refuted by Mane’s'wara, who maintains the

second opinion,

* Racun. on nu, 13. 34—35.
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‘ the son. But the right of the owner [to exercise discretion ] is admitted when

the property is small.”

36.

deducting it out of their own respective shares.

If the funds be small, sons must give a fourth part to danghters,

Thus Menu says, “ To the

‘‘ maiden sisters let their brothers give portions out of their own allotments

“* respectively: let each give a fourth part of his own distinct share: and they,

“« who refuse to give it, shall be degraded.’’*

37.

the penalty of degradation, if they refuse, 1{ appears, that portions are not taken

Let each give.} From the mention of giving, and the denunciation of

by daughters as having a title to the succession. For one brother does not give

a portion out of his own allotment to another brother who has a right of nher-

itance.

38. Thus Yasnyawaxcya, saying “ Uninitiated brothers should be

“ initiated by those for whom the ceremomies have been already performed ; but

« sisters should be disposed of in marriage, giving them as an allotment, a fourth

Aimotattions.

36. If the funds be small.] ¥f the property be not sufficient to defray the nupfials of a

daughter with a fourth part of the amount reccivable by a son, the funds are said to be small,

In such a case a partition is made eaclusively among the brethren; and afterwards the daughter's

nuptials are defrayed with contributions from their respective allotments, S micnisns A.

Out of their own allotments respectively.) This is according to the usual reading of the text.

But Va'curspars mis Ra reads and interprets swebhyah swéebhyah ‘taken from their own brothers’,

instead of sicbhyd’ nsébhyah © ont of their own allotments.’ The author of a commentary on

the Diya-bhaga, to which Racuunanoayi’s name is affixed, censures thaf variation of the reading.

37. Not as having a title to the succession.| The doctring of the Mifécshard, that the

daughter has a right of inheritance like the son, is thus refated. Rac. on Dayahhaca.

38. By those for whom the ceremauics nase been performed.) Manis waka quotes and

refutes the author of the Jézca, as maintaininz, on the authority of this text, that the charges of a

sister's Marriage arc to be defrayed by those brothers only who have been initiated. But ue

passage of such an import has been fornd in the Diyatatwa.

* Menv, 9. 118.
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‘* part of a brothcr’s own share ;"’* declares the obligation of disposing of them

in marriage, not their right of succession.

89. Thus, [since the daughter takes not in right of inheritance; ] if the

wealth be great, funds sufficient for the nuptials should be allotted. It 1s not an

indispensable rule, that a fourth part shall be assigned,

40. This [allotment of a fourth part if the funds be smalif] must be

understood as applicable only, where the number of sons and daughters is equal.

For, if the number be unequal, either the daughter would have a greater portioa,

or the son would be entircly deprived of property. But that cannot be proper,

since tlie son is principal [in relation to the inheritance ].

41. It is stated as an objection, that, as the defraying of the nuptials of a

sister 1s an indispensable obligation under the text of Na’repa, which expresses,

If no wealth of the father exist, the ceremonies must without fail be defrayed

‘ by brothers already initiated ; contributing funds out of their own portions ;’’§

the impoverishment of the brothers is no execptionable consequence.

YD
mara, That is wrong. For the text is intended to provide for initiatory cere-

monies of brothers; and the reading of it, which expresses, that “ the ceremonies

89. It is not indispensable that a fourth be assigned.| For a passage of Visun‘v’|

cited by [Vasixsrati] Misra and the rest, provides, that ‘ the son should defray the initiatory

** ceremonies [of other sons} and nuptials of anmarricd sisters, suitably to the wealth,” ‘The

Retiicara awd the rest concur in this. Raan. on Dayabhaga,

40. Uf the number be unequal.) If there be four sons or a greater number, and only one

', she has a larger portion. If there be four daughters and one son, he is deprived of

. Sricrisnn a,

42. The reading which erpresses “ ceremonies of brethren’’ és unauthentick.| Some writ-

ers, who so read the text, interpret brethren as signifying brothers and sisters (the feminine word be-

ing merged in the masculine term); and they infer that the ccremonies' of both are intended. The

author refutes that opinion, Cru’p AMANT.

* Launyawancya,?2. 105. + Mane’oowama. [ Manteo’ wana. § Na‘ngpa,13.HK. | Visun’e, 15.2
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“of brethren must be defrayed by those who are already inifiated,”’ is un-

authentick ;* and the imtiation of a brother was the subject treated of. It had

been already said, “ For those, whose forms of initiation have not been regularly

“* performed by the father, these ceremonics must be completed by the brethren

“" out of the patrimony.”’+ Here the pronouns ‘‘ those” and © whose’ are in

the masculine gender. But this text immediately precedes the one before cited

(‘ Ifno wealth of the father exist &c."’) That passage therefore relates to the

initiation of brothers.

43. Thus partition of the wealth of the father, grandfather or other an-

cestor [has been fully explained.+]

Annotations.

That passage relates to the initiation of bruthers.| Is not then the defraying of a sister’s

nuptials enjoined? Thou art mistaken in that supposition. The marriage of a sister is: an indispen.

sable obligation. What then? On the demise of the father, the obligation of completing the initia.

tion of brothers devolves on the brethren. Bat, in regard to the marriage of a sister, the authority de.

volves on the grandfather by the death of the father; and on the brethren, if the grandfather be dead.

Thus, in a case where the disposal rests with the grandfather, the brethren, though not competent to

dispose of their sister in marriage, might be liable to impoverishment. Riau. on Dayabhaga.

Yn fact, after the demise of the father and grandfather, the brother also is bound to defray his

si-ter’s nuptials, as having the authority to dispose of her in marriage. Therefore, as the brother

may be impoverished by dcfraying the initiatory coremonics of numerous brothers, so it is no excep.

tionable consequence that he may be impoverished by defraying his sister's nuptials. This shouid

be considered by the wise. S nicrisuw a.

The ceremonies of brothers include marriage, according to some authors. But [Va suespats]

Mis‘na here explains them as terminating at the investiture with the sacrificial thread. Racu. on

Diiyabhaga.

* The reading here censured occurs in the Rein cara, Ciint oman) &-. viz. bhriticnim pirvessansritul, ip place of
| “bhih purva-sanscr.taih. The latter is the reading in the Frramitrodaya, Dayatuiwa &e.

Na‘aepa, 13. 33. } CuUDAMAN'L.

42. Conclusion.
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-CHAP T

Succession to Woman's Property.

SECTION IL.

Separate property of a Woman defined and explained.

1. The peculiar ), In the next place, for the purpose of teaching the distribution of a
property of 3 

. . . *

sere vices Woman’s separate goods, such property is first described. On this subject
nous sorts; as

emanerated by

Visun’v. Visun'vu says, ‘“ What has been given to a woman by her father, her mother, her

““ son, or her brother, what has been received by her before the nuptial fire,

‘ what has been presented to her on her husband’s espousal of another wife,

‘ what has been given to her by kindred, as well as her perquisite, and a gift

‘© subsequent, are a woman's separate property.’’*

sort, tey- ° ° 1 i“S. One sori, ter 2. Catyayana defines a gift subsequent, ‘ What has been received by amed pratt subace

quent, ts deftie

ed by Cars © woman from the family of her husband at a time posterior to her marriage, is
aw a Gm

Annotations.

2. Atatime posterior to her marriage.| Vi is thus evident, that presents given by her

Visune, 17. 18,
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called a gift subsequent ; and so is that which is similarly received from the

“ family of her kindred. Whatever is received bya woman after her nuptials,

** either from her husband or from her parents, through the affection of the giver,

“ Burico pronounces to be a gift subsequent.”

3. By the word “ kindred” her father and mother are denoted. Hence the

meaning is this: any thing reccived subsequently to the marriage, from [maternal

or paternal uncles or other* ] persons who are related through the father or the

mother, or from those two parents themselves; or so received from the husband,

Annotations.

father, her mother, her brother, or her kindred, (§ 1.) intend what is given at any other time.

Acnyora and § ricrisuy a.

From the family of her kindred.] Several variations in the reading of the text have been

remarked; the most material of which is at the close of it, here read, banhu-culat tatha © simi.

“larly from the family of her kindred,’ but in the Mitdcshuca &c. Pitrt-culattaCha, © from her

© father’s family ;°> and in the Reénacara and other compilations, S:ea-culal tat ha, © frem her own

© family.’ The text is cited again, Section 3. § 16.

3. From his family, namely her father.in-laco &c.] Tt thus appears, that a present given to

a woman by her son, which is noticed in Visun'v’s text (§ 1.), is not [technically] included among

gifts subsequent, since the son cannot be here comprehended under the terms ‘* kindred’? and

“¢ family of the husband,’’ in the sense in which they are here used; for the son's rclation is imme.

diate. Sricrisiun‘a.

Either the husband or the parents énherit.| The meaning is this: the technical term ¢ gift

‘¢ subsequent’’ is useful relatively to the brother’s sacce.sion to property, under that denomination,

left by a childless woman. But the brother is not heir to what was received by her at the time of

her nuptials: since the husband is successor in the instance of a marriage celebrated in one of the

five forms called Brahma &c. and the parents arc so in the other three marriages named As ura &e.

or, on failure of them, the brother-in-law and so forth. Hence the term would be nsclese, if its

signification were general. Or, if the contrary term were taken as coiprehending if, a limitation

must be scgued in the text which specially declares the succession of the busband and the rest;

because it wou'd contradict the passage concerning the brother's right of succession, ‘Thus, under

the maxim ‘* prevention is better than remedy 5” (literally 6° betler not touch mud than wash it

off;”?) the us. of a term which obviates that difiically was proper. S'ricaisan’a.

T

8.

on of bis text



4. Six sorts are

specified hy

Mrnuand Ca

and by Na’

DA.

5. C4

NA defines gift

befure (he sup-

tial fire ;

an‘! rift presen-

ted in the bri-

dil procession.

6. Exposition

ol the teat.

"0 DAYA-BHAGA OF CHAP,

or from his family, namely her father-in-law and the rest ;. is a gift subsequent.

But the term ‘ kindred,’ in the text of Visun‘v, intends maternal uncles and

others; for the father and the rest are specified by the appropriate terms: and

either the husband, or the parents, inherit that which was received at the time of

the nuptials, according to the difference between marriages denominated Bra h-

ma &c. and those called Asura and so forth.

4. Menv and Ca’rya’yana describe the separate property of a woman,

« What was given before the nuptial fire, what was presented in the bridal pro-

‘ cession, what has been conferred on the woman through affection, and what

‘« has been received by her from her brother, her mother, or her father, are deno-

‘ minated the sixfold property of a woman.’’* So Narepa says: ‘‘ What was

“‘ given before the nuptial fire, what was presented in the bridal procession, her

‘‘ husband’s donation, and what has been given by her brother or by cither of her

‘* parents, is termed the sixfold property of a woman.”’+

5. Catyayana explains this: ‘° What is given to women at the time of

their marriage, near the nuptial fire, is celebrated by the wise as the women’s

‘‘ peculiar property bestowed before the nuptial fire. That again, whicha

“ woman receives while she is conducted from the parental [abode, to her hus-

band’s dwelling, | is instanced as the separate property of a woman, under the

‘« name of gift presented im the bridal procession.”

6. Since the term “ parental’? is derived from a complex expression, of

which one member only is retained, the presents, which she receives from the

Annotations.

4. Conferredon the woman through affection.] This passage is read differently in most quote.

tions of the text: §* given in token of love,’? daltan cha priti carmant, in place of dattan cha

prititah strinui.

6. One member only is retained. The term paitr{ca may signify paternal, es derived from

* Mear, % 19-4. + Na‘aepa, If. 8.



sec. ‘HIMUTA VAHANA, "]

family of either her father or her mother, while she is conducted to the house of

her husband, are gifts presented in the bridal procession.

7. ‘© Her husband’s donation” (ddya) is wealth given (datta) to her by

her husband; [not, as the word might be supposed to signify, the heritage of her

husband.*] For Ménv and others [viz. Ca‘ryayana and Visun‘ut J notice that

which is given (datta) to her by him, without mentioning his donation (da ya, )

and Na‘repa specifies donation (déya,) without any separate notice of given

(datia.)

8. In other instances also, ‘ husband’s donation’’ is used for wealth given

by the husband. Thus Ca‘rya’yana says, ‘‘ Let the woman place her husband's

‘ donation as she pleases, when he is deceased: but, while he lives, she should

‘ carcfully preserve it, or else [if unable to do sot | connmit it to the family.”

Annotations,

itrt, father; or parental, as deduced from the complex expression mdér? piirt father and mother,

retaining the single term pifrf, according to a grammatical rule for rejecting the feminine word in

Pawinr. 1. 2. 70.

This is according to a reading of the text, which is countenanced by the Refndcara and Chintd«

mani: but the Smrtti-Chandricd and Mitdcshara read pitur grihat * from the father’s house,’ ine

stead of puitricat ‘from the parental [abode].’

From the family of either her father or her mother.] 1s not the father’s house properly signi-

What use

such jnstances.

fied hy the word ‘ parental?”? For the mother’s abode is the same with the father’s.

then is there in interpreting the term as signifying parental instead of paternal? The author shows the

use of that interpretation. It comprchends the case of her being carried from the house of her pa.

ternal grandfather, or from that of her maternal grandsire and so forth, Manes wara.

7. Her husband’s donation.] Gift is the literal interpretation of the word daya. Inheri-

tance, or succession to the estate of a deccascd person in right of relation to him, is a metaphorical

sense of the same term. Racu. on Diyabhdga.

8. Thus Carvayana says.) The passage of Ca‘rya’yvana, here cited, is explained by Cra xe

bes wana and Va‘cuxseati mis RA, conformably with the opinion of the author of the Pracds a,

as intending property which has devolved on a widow by the death of her husband leaving no prea

ferable heir; as well as property accruing to her, during his lifetime, by his consent: the first part

* Acuyuta, S’ricrisun’a &c. + S ricnisun’a. Acnyvuta, S’ricnisnn’a &c.
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9. The meaning of the passage is this: wealth given to her by her husband,

she may dispose of, as she pleases, when he is dead ; but, while he is alive, she

should carefully preserve it. This is intended as a caution against profusion.

10. So the text of Vya’sa, concerning the limits of the value which may be

given by her husband, [exhibits the same term.*] <‘‘ A present, amounting to

“© two thousand (pan‘as) at the most, may be given to a woman, out of the

«* wealth: and whatever property is given to her by her husband, let her use

‘<< as she pleases.’’*| As far as two thousand [ pan‘as | a present may be given to.

a woman, but not more. In answer to the question by whom given? the con-

struction refers to the word husband contained in the text; and one not contained

in if must not be assumed, Thus the term (deya) ‘may be given’ retains the

Jiteral sense of the verb (da) to give. But, since so much as is her deceased

of the passage being referred to the one; and the second to the other subject. The close of

passage is interpreted, as directing the widow to commit herself to the care of her husband’s family,

if there be no property left by him. Hexra’yuowa and Pa’aisara are cited as authorities for the

different interpretation adopted in the text.

Commit it to the family.) Entrust it te her husband’s family ; as her mother-in-law, sister-

in-law &c. Movies wara.

If she herself cannot preserve it, let her commit it to, or place it with, the family. Some

authors interpret this, 6 if she cannot subsist on that wealth, ‘* let her commit herself to the fami.

“* ty 3? that is, taking refuge with the family, let her pass the time with them.’ S‘ricnisun‘a.

Fhis is a wrong interpretation, for it is inconsistent with the premises. AciyuTA.

10. A prescnt amounting to two thousand at most.) Copies of this as of other compilations

differ in the reading of the first words; which in some transcripts stand Disisuhasra-pan O déyak ,

in others, Divéisahasrah pard dayah, or Deisuhasra-pard dayah; but in the text of the Muhdbhd-

yata, whenee apparently the passage is daken, J'risuhasra-paré dayah, ‘ three thousand at most.’

The second is the reading, which agrees best with the remarks of Cua npes wara and Mitramis ra

on the text,

So muh as is her husband's estatc.] The whole estate of her husband who dies leaving no

Manns wara.

Manrswanta,

A passece, nearly resembling this guotation, occurs in the “harma, 46.
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husband's estate, belongs to the widow, the sense becomes metaphorical [under
SECT. tu.

another interpretation ;] and that is not reasonable.

11. And whatever property is given to her by her husband, let her use as

she pleases.} Hence [since the text relates to a gift made by her husband, and

not to an allotment delivered to her by an umpire adjusting the succession ;* |

the alleged conclusion, that the widow is competent to take so much of the pro-

perty of her husband, who has died leaving no male issue, as amounts to two

thousand [par‘as, ] and not the whole estate, must be rejected by the wise.

12. This and [the right of the widow to take the whole estate of her

husband who Jeaves no male issuef] will be discussed at full length [under the

head of succession to the estate of one who has no male issuc.f |

13. Ya‘snyawaucya explains [a woman’s property :§] “ What has been

s* given to a woman [before or after her nuptials, {| J ‘by the father, the mother,

‘* the husband or a brother, or received by her at the nuptial fire, or presented

** to her on her husband’s marriage to another wife, [as also any other separate

“* acquisition, | is denominated a woman’s property.’

14, That wealth, which ts given to gratify a first wife by a man desirous

of marrying a second, is a gift on a second marriage: for its object is to obtain

another wife [with the assent of the first. ]

Amuotations.

1. Hence the alleged conclusion must be rejected.] A different interpretation of the first

part of Vva‘sa’s text makes it relate to an annual allotment to a woman for her maimtcnance, whica

is restricted by that passage not to exceed the sum specified. The Pracdsa, quoted by Cuannes.

waRA, and the Viramitrédaya, give this construction to the text, and do not consider it as relating

to a widow who has of course a provision out of her husband’s estate. ‘Ihe interpretation, which

refutes, is not found in any of the compilations now received as authority.

* Manes wana, and t and S“nicrismn’s &. Vide C. 10
&c, @ Yaunvawatcya, 2 144.
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15. So De'vaua says; “‘ Her subsistence, “her ornaments, her perquisite,.

« and her gains, are the separate property of a woman. She herself exclusively

« enjoys it; and her husband has no right to use it, unless in distress.’’*

16. Vvya‘sa also: “ Whatever is presented at the time of the nuptials to

«+ the bridegroom, intending [the benefit of the bride; | belongs entirely to the

«« pride; and shall not be shared by kinsmen.”’

17, Intending.) Designing, that it shall appertain to the bride. It is not

meant, that the property becomes her’s, even without such intention. Accor-

dingly the time of nuptials is here stated illustratively; and not as the sole

motive. For the will of the giver is the cause of property. So the following

authentick text does not specify, that it must -be at the time of the nuptials.

«© What is presented to the husband of a daughter, goes to the woman, whether

‘her husband live or die; and, after her death, descends to her offspring.”

Here the giver’s intention is not specified; because it is implied by the word

daughter,

-

F8. Since various sorts of separate property of a woman have been thus

propounded without any restriction of number, the number of six, {as specified

by Menu and others,+] is not definitely meant. But the texts of the sages

Annotations,

15. Subsistence.] What remains of that which is given for her food and raiment.

Guains.\ Tuterest on loans, and so forth. Ciu’p’aA Man’: and Srrcrisuy’a. &c.

Perquisite.| This will be explained under the head of succession to a woman’s separate proper.

ty. Ciu‘p aman).

These terms are otherwise interpreted in the compilations of other schools, as the Retndcara $c.

viz. Gains.| Wealth received from kindred. Retn. Received from any person as an offering to

graify Gauri, or some other goddess. Viramttr.

Wealth given to a maiden on account of soliciting her in marriage. Retadcara,

or othen first term of this text is read Vrid@hi in the Smrvtichandricé and is interpreted * wealth given by the father
er person for increase of prosperity. The Madanarratna and other euthori cater y

6 "TY een by the father or others for subsistence,’ orities read and interpret, as here, /r{tti

ide § 4. 27° - 7
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merely {intend an explanation of woman's separate property. That alone is her

peculiar property, which she has power to give, sell, or use, independently of her

husband’s control.

19. Ca’rva’vana expresses this rather concisely: ‘ The wealth, which

“« is earned by mechanical arts, or which is received through affection from any

“ other, [but the kindred, ] is always subject to her husband’s dominion. The

‘* rest is pronounced to be the woman’s property.”

20. Over that, which has been received by her “ from any other” but the

family of her father, mother, or husband, or has been earned by her inthe prac-

tice of a mechanical art, [as spinning or weaving,* ] her husband has dominion

and fall control. He hasaright to take it, even though no distress exist.

Hence, though the goods be her’s, they do not constitute woman’s property ;

because she has not independent power over them.

21. But in other descriptions of property excepting these two, the woman

has the sole power of gift, sale or other alienation. So Ca‘ryayana declares.

«* That which is received by a married woman or a maiden, in the house of her

“* husband or of her father, from her husband or from her parents, is termed

“* the gift of affectionate kindred. The independence of women, who have

received such gifts, is recognised in regard to that property; for it was given

* by their kindred to soothe them, and for their maintenance. ‘The power of

Ammotatians,

From her husband.|] ‘This reading of the text is conformable to the quotation in the

Calpataru and other compilations, But the Mitdcshard reads ‘¢ from her brother,” bhratuh,

instead of ‘‘ from hor husband” dhartuh, and is followed by Cua Norns wAra and many others,

Another variation occurs in the first verse of this stanza, read by Cuanoeswara Canyaya

sird’ham “ with a maiden,” instead of Canyayd vdpi, ‘© or by a maiden.” It is censured as an

erroncous reading by Va‘cHEsrati MIS RA.
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svomen over the gifts of their affectionate kindred is ever celebrated, both in

« respect of donation and of sale according to their pleasure, even in the case

« of immovables.”’

| What is obtained from kind relations, [meaning persons of her father’s

family or her mother’s,* | is the gift of affectionate kindred. |

93, But in the case of immovables bestowed on her by her husband, «

woman has no power of alienation by gift or the like, So Na‘nspa declares:

«© What has been given by an affectionate husband to his wife, she may consume

‘* as she pleases, when he is dead, or may give it away, excepting immovable

* property.’’+ It follows from the specifick mention of ‘ given by a husband ;”*

that any other immovable property, except such as has been given to her by him,

may be aliened by her. Else [if this text forbid donation in the case of immove-

ables in general,f] the preceding passage concerning the power of women in

respect of donation and of sale, ‘ according to their pleasure, even in the case

“ of immovables,”’ would be contradicted,

24. However, if the husband have no means of subsistence, without using

is wife's separate property, in a famine or other distress, he may take it in such

Qunotat(ons.

23, From the specifick mention of © given by a husband.”] The author of a commentary,

to which is adixed the name of RacuunanpaANaA, remarks in this place, ‘ Hence it is true, that a

* woman is entilled to give away even immovable property received by the demise of her husband.’

As the doctrine, which is here hinted, is opposed by the whole current of authoritics, and receives

no countenance from Raauunanpana himself, in his undoubted work the Deyatatwa, this passage

cannot be considered as of weight to shake the opposite doctrine, which denies the widow's right of

alienation uuless under very peculiar circumstances, ‘The authenticity of the commentary itself,

asa work of RagHUNANDANA, is more than doubtful, It is of no celebrity; and is suspected to,

be the work of some later writer, who has assumed Racuunanpana’s name and designation.

24. She may exuct her due supply.] She may tako wealth (for the term swa signifies wealth)

sufficient for food and raiment &c. She shall obtain from her husband so much as may be ordered

* Diiyat itwa. Not found in Na’axpa’s institutes; but cited in the Mitdcsharu, Relnacare
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circumstances: but not in any other case. So Yasunyawaxcya declares: “A

“ husband is not liable to make good the property of his wife, taken by him in

“a famine, or for the performance of aduty, or during illness, or while under

* restraint.”’* Ca‘rra’yana, again, denies the right of the husband to do so in

any other circumstance: ‘“‘ Neither the husband, nor the son, nor the father,

« nor the brothers, can assume the power over a woman's property to take it or

¢ ay to bestow it. If any one of these persons by force consume the woman's

“ property, he shall be compelled to make it good with interest, and shall! also

“ incur a fine. If such person, having obtained her consent, use the property

‘* amicably, he shall be required to pay the principal, when he becomes rich.

¢ n~ But, if the husband have a second wife and do not show honor to his first

« wife, he shall be compelled by force to restore her property, though amicably

€ n lent to him. If food, raiment and dwelling be withheld from the woman,

“ she may exact her due supply, and take a share [of the estate] with the

6

Ld

na cobeirs.’’

25. If the husband, having taken the property of his wife, live with

another wife and neglect her, he shall be compelled to restore the property

taken by him. If he do not give her food, raimeat, and the like, that also may

be exacted from him by the woman.

26. Thus a definition of woman's property has been propounded.

the king. But, if her husband be dead, Ict her receive an allotment from his cohceirs,

MAHE Ss WARA.

She may exact her own; that is, her due supply of food and raiment. She may take from the
€oheirs of her husband, that is, from her brother-in-law and (he rest, a share, or the portion

appertaining to her husband. Some interpret the text; ‘ She may exact from her husband's cohcirs

“ her own allotment, consisting of food, raiment &c.’ ‘This is, however, an erroneous interpre.

tation; for the same meaning is deducible from the single term swa, ‘* her own.” S ricnisan’a.

* Ya snvawaucya, 2. 148.
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SECTION IL

Succession of a woman’s children to her separate property.

I, Inthe next place partition of woinan’s property is explained. On that

subject Menu says, “ When the mother is dead, let all the uterine brothers

and the uterine sisters equally divide the maternal estate.’’*

2. Since this suggests the participation of brother and sister, connected in

the sentence by reciprocation, although the conjunctive compound do not there

occur, by means however of the conjunctive particle, which bears the same

import [and is contained in the text, ] the meaning of the passage must be this;

¢ Let sisters and brothers of the whole blood share the estate.’

3. Vritaspati likewise expresses assemblage by the conjunctive particle

in the following passage. ‘* A woman's property goes to ber children; and the

Annotations,

2. By recipracation.| The grammatical terms here employed, and the author’s reasoning,

will be better understood after consulting a note subjoincd to the Mitdécshard on inheritance

(2. 11.), where the very doctrine is asserted which Jimu’TA-va gANA controverts.

The conjunctive particle.) Thea particle cha, with which the conjunetive compound correse

ponds in import; according to PaNwini (2. 2. 9.)

3. She shall not receive the maternal wealth.) The close of the stanza is read differently in

other compilations, dabhuté mana.matracam, ‘* She receives a mere token of respect,” instead of

ne labhéen matrtcan @hanam, * She shall not receive the maternal wealth.’ This reading, which is

peculiar to Jimu tTaA-vAHANA, is disapproved by his commontator AcuyutTa, who gives reasons for

preferring the other; supported as itis by the authority. of the Retndcara, Smriti-Chendriog &c.
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« daughter is a sharers with them, provided she be unaffianced; but, if married,

« she shall not receive the maternal wealth.’”

4. Here the term children intends sons: and they share their mother’s

goods with unbetrothed daughters. So S’anc’na and Lic’nrta say, “ All

‘* uterine brothers are entitled to the wealth equally; and so are unmarricd

4° gisters.’”

5, Since the son is mentioned first in all these passages, he has a right to

the succession to his mother’s wealth, whatever be his state [initiated or uniniti-

ated*]: and the conjunctive particle, which likewise occurs in every one of

those texts, denotes assemblage.

6. A passage of De'vana is conclusive against one who persists in the con-

troversy notwithstanding the foregoing reasons. It isas follows: ‘‘ A woman's

‘‘ property is common to her sons and unmarried daughters, when she is dead ;

« but, if she leave no issuc, her husband shall take it, her mother, her brother,

* or her father.’’

7. Here it is expressly declared, that the mother’s goods are common to the

son and unmarried daughter: and if the maiden daughter were exclusively en-

titled to the whole of her mother’s estate, [notwithstanding the existence of her

brother,t] the special texts of Menu and others, [which will be cited,}

concerning the ( Yautuca) wealth given at the nuptials, would be unmeaning ;

since she would have the right in all cases indiscriminately.

8. But if one should propose this solution: ‘ the ordaining of equal parti-

“ cipation is fit, if the brother and sister have alike a right of succession to their

i, sf passage of Dr'vara is conclusive &c.} Literal y, is a choker for an obstinate wrestler,

and AcuYUTA. S’ricaisun’s and AcRYUTA. S’ric a and AcnyutTa.
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‘ mother’s property; ‘but, if sisters only inherit equally, or, on fuilure of them,

¢ brothers only, the declared equality would be impertinent, since it might be

‘ deduced, without such declaration, from reasoning, because no exception to it

*- has becn specified :’ he might be thus answered [by an obstinate antagonist :* |

¢ It is no less impertinent to declare equality, on the assumption, that brother and

¢ sister inherit ; since their parity may be in like manner deduced from reasoning.’

[The antagonist might proceed to sayt] ‘ Besiles, how is it impertinent ? since,

‘in the case of brothers inheriting alone, [upon failure of sisters,t | the term

“ equal” is unquestionably pertinent, as it obviates the supposition, that deduc-

‘ tions of a twenticth and the like shall be allowed in the instance of the mother’s

« estate, as in that of the father’s.’ Therefore, the half learned person [who

argues, that the declaration of equality would be impertinent, {| ] must be disre-

garded by the wise, as unacquainted with the letter of the law, and with the

reasoning [ which has been here set forth. ]

9. But for the cause above stated, the son and maiden daughter have a like

right of succession. On failure of either of them, the goods belong to the other.

Ou failure of both of them, the succession devolves, with equal rights, on the

married daughter who has a son, and on her who may have male issue. For, by

micans of their sons, they may present oblations at solemn obsequies.

. Ammotations.

8. With the letter of the faw.| With the text above cited. (§ 6.) S‘ry’cnis

9. For the cause above stated.) Because the word ‘ equatly” is not impertinent. Ragu.

on Diaya-thaga. |
On failure of both of them.] Both the son and maiden daughter. Maues wara.

The succession devalves....on the married daughter.] And not, as in the instance of wealth

given at nuptials, according to a subsequent definition of it, devolving in default of a maiden

daughier, om one betrothed ; or, for want of such, on a married daughter: since there is no authority

for that order of succession in this case. Cuu DAMA Ns and § RicRisun A.

* Mauss waRa. t Ibid. t ibid. } Did.
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10. Hence, [since the right is founded on the presenting of oblations at

aolemn obsequies,* | the daughter’s son is entitled to the property, on failure of

the daughters above described: for the text of Menu expresses, ‘“ Even the son

«« of a daughter delivers him in the next world, like the son of ason.’’+ Neither

3 barren nor a widowed daughter inherits; for these present not oblations at so-

lemn ebsequies, either in person or by means of their offspring. Accordingly

[since the daughter’s right of succession is founded on benefits conferred through

the means of her male izene ;{ or since neither the barren nor the widowed

daughter’s right of equal succession is recognized ;§ ] Na‘repa says, “ On fai-

“* lure of the son, the daughter inherits; for she equally continues the lineage.”’ ||

But, if there be a son’s son and a daughter’s son claiming the succession,il.

the son’s son has the exclusive title; for it is reasonable, since the married

daughter is debarred from the inheritance by the son, that the son of the debarred

daughter shall be excluded by the son of the person who bars her claim.

12. On failure of all these abovementioned, including the daughter’s son

{and the son’s grandson, } the barren and the widowed daughters both succeed

to their mother’s property; for they also are her offspring; and the right of

others to inherit is declared to be on failure of issue.

Annotations.

10. The daughters above described.) A danghter who has ® son; and one who may have

male issue. Manes wara.

Delivers him in the next worid.] Since the parity of reasoning holds, the masculine gender is

not here exclusive. Manurs wana.

11. Dedarred from the inheritance by the son.] The prior right ef a danghter’s sen, in the

ease of wealth which was given at nuptials, is thus indicated; for, in that instance, the son is dcbar.

ved from the inheritance by the married daughter. S‘ri‘crisun‘A.

12. Including the daughter’s sen.) And the son of the son’s son; fer the right devolves on

him, next after the daughter’s son, since he confers great benefits on his ancestor. S’ai crtsun‘a.

1, 9. 139. Vide infra. C. 11. Sect. 6. § SI.
B Na’eeva, 13. 50, @ Sricaisun’a,
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13. But the text of Gautama, “ A womah’s separate property goes to her

‘ daughters unaffianced, and to those not actually married ;”* that of Na’repa,

« Let daughters divide their mother’s wealth; or, on failure of daughters, her

« male issue ;"+ a passage of Ca‘rya yan, “ But, on failure of daughters, the

‘ inheritance belongs to the son ;” as also one of Yaunyawatcya, ‘‘ Daughters

‘ share the residue of their mother’s property, after paynrent of her debts; and

the male issue succeeds in their default ;’’t relate only to the (yautuca)}

wealth given at nuptials; fer these passages- contradict the text of De vaLa above

cited (§ 6.).° Accordingly [since it is in the case of wealth given at nuptials,

that the unmarried daughter has the prior right of succession 3§ or has the

exclusive right ; || ] Menu says, ‘“ Property given to the mother on her marriage

“ (yautuca,) is the share of her unmarried daughter.’

14. Here yautuca signifies property given at a marriage: the word

yuta, derived from the verb yu to mix, imports “ mingling ;”’ and mingling is the

union of man and woman as one person; and that is accomplished by marriage.

For a passage of scripture expresses ‘“‘ Her bones become identified with his

© bones, flesh with flesh, skin with skin.’’** Therefore what has been received

at the time of the marriage, is denominated Yauluca.tt

15. Accordingly [since the term signifies wealth received at the time of

Annotations,

14. Mere yautuca signifies &c.] ‘This interpretation is opposed by the author to that which ig

proposed by the Calpataru, where the term is explained as signifying 6 Savings effected by her good

“management out of what has been given to the woman, for the purpose of providing bread,

© potherbs &c.’ Aciuyuta.

This alleged interpretation is not found in the Calpataru: but the term is there explained

* Wealth given to a woman by her fathor and the rest, at the time of her nuptials.’

15. Wealth received ata marriage.| And not, as the term is interpreted in the Calpataru

and other compilations, ‘ furniture, mirrors, combs, and the like.’ S’aicrisyHn a.

ly 28. 22. Yasnvawatcyva, 2. 118, SRICRISHN’ A.+ Navrepba, 18. 2

" Mrav, 9% US51." he

tt This is written both Vautuca, and Vautusa. Firamitrodaya.
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the marriage;*] Vastsut’sa says, ‘ Let the females share the nuptial presents saxt

(parinayya) of their mother.’+ For pdérindyya signifies wealth received

at a marriage (pdrinavana. )

16. As for a passage of Menu, “ The wealth of a woman, which has 6. wvcu ex

‘* been in any manner given to her by her father, let the Brahman? damsel take ; plained.

or Tet it belong to her offspring ;”t since the text specifies “ given by her

‘ father,” the meaning must be, that property, which was given to her by her

father, even at any other time besides that of the nuptials, shall belong exclu-
sively to her daughter: and the term Brahman? is merely illustrative [indicat-

ing, that a daughter of the same tribe with the giver inherits.4] Or, lest the

term should be impertinent, the text may signify that the Brahman? damscl,

being daughter of a contemporary wife, shall take the property of the Cshatriya

and of other wives dying childless, which had been given to them by their fa-

thers. The precept, which directs, that “ the property of a childless woman

« shall go to her surviving husband ;"’ does not here take effect. Such 1s the

meaning of the passage; for else [according to the preceding interpretation |] ]

all the texts [which declare the equal right of the son and daughter, to inherit

their mother’s property in certain cases,{] would be incongruous.

17. It must not be argued, that the succession of the daughter’s sons, on 17.
fer’s son is not

failure of the daughter, is shown by Na‘repa and others [as Ya‘snyawaucya

According to the Viramitrédaya, the word, as read by the authors of the Calpataru and Vind.

da-chintdman’t, is different from Ji‘mu‘ra-va wana’s reading, viz. pdrin’dyyam, for pdrtinayyam.

But JimuTa-vaHANa’s commentators have remarked no difference in the reading, but only in the

interpretation.

17. For the word daughter, as signifying progeny, requires a corrclative.] The single term

daughter cannot, in the same phrase, successively signify the progeny and the parent; namely progeny

in respect of the mother, and parent in respect of the male issuc. S‘ricrisun a &c.

* Acnyuta. + Vasisur'aa, 17. 40, { Menu, 9. 198,
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&c.*] because the word “ issue” is connected in construction with daughter,

which is the nearest term. For the word daughter, as signifying a distinct

[viz. femalet] progeny, requires a parent for its correlative, -and must not be

connected in construction with “ son” another progeny suggested by the term

« igsue: since [both terms] alike [need a correlative indicating the parent. ]

18. Nor should [the word§] “ issue’ be expounded metaphorically,

from the appropriate sense, [as signifying male, and <‘ daughter” female; neg-

lecting the relation to a parent indicated by these terms. J} For alk the terme

(viz. “ daughter,” repeatedly occurring in various texts;{% or issue, or other

equivalent word;** or daughter, and issue, and, in the text of Ca‘rya’vana,

son;ft] may be taken in their literal acceptation by connecting them with

“ mother:” and the word “ daughter” is acknowledged to bear the literal sense

as connected with the term “ mother.”

19. Neither should the construction of the sentence he alleged to be ° issue

‘of the daughter’ suggested by the pronoun in the phrase “ her issue.”

(§13.) For the pronoun would refer to her as daughter, [not as mother ; ]

since the meaning of the original term is such,

20. Besides, the word “ daughters,” in the text of Yasnvawatcya

(§ I3.), having the termination of the first or nominative case, and the pronoun

(‘their’) having that of the fifth or ablative, cannot be cohnected with the

But

this term governs the word ‘‘ mother” notwithstanding the intervention of me-

term ‘ issue,’’ by construction which requires the sixth or relative case.

Thus then, with the certainty, that “ issue of the mother” is

here intended, it is reasonable to interpret issue of the mother {as signifying

sont’ | in the texts of Na’repa and Ca ryayvana : for there can be no contradiction

[since the passages must be presumed to be grounded on the same revelation.

and Acnyvuta. Thid.* Manes’wara. Vide § 19.
q 

%&q Acuyura.
44
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21. Moreover, conformably with the text of Baup'ma’yana “ Male

‘ issue of the body being left, the property must goto them ;’’* and because

[the son, as immediate issue of the mother, is] nearer of kin [than the daughter's

son, whois a mediate descendant ;{] it is reasonable, that the son born of her

body should have the right of succession to his mother's property, and not the

daughter’s son, who is a mediate descendant not born of her person..

22. Hence a woman's separate property, received by her at her nuptials,

goes to her daughter ;. and not to her sons [if there be a daughter :{] and the

text of Gavrama (§ 13.) is mtended to explain the order of succession in this.

case [of an inheritance devolving on the female issue.§ }

21. It is right,
that the son

shonld inherit
before the

Gaughter’s son.

Nupttal
presents go to

the daughters.

23. First, the woman’s property goes to her unaffianced daughters. If 23. First unar-

there be none such, it develves on those who are betrothed. In their default, it

passes to the married daughters [as indicated by the conjunctive particle in the

text.1] For the right of the female issue generally is suggested by the term:

‘© daughters” [in Gavtama’s text § 13.] ; and the special mention of “* umaffian-

Annotations, .

21, A mediate descendant, not born of her person.| ‘This is according to the common reading

of the text, 2d’nangaja-vyavahita-dauhitra ; as interpreted by Maneswara. But he notices a

variation of the reading, nd’ngaja-vyavahita-dauhitra, which be expounds ‘ A mediate descondant

* through the daughter born of her person.’

22. The text is intended to explain the order of succession.) Not to exclude the affianced

and married daughters. Acuyura.

23. Pertinent as declaratory. of the order of succession.) Both Sai‘crisun’a and Acuyuta

notice a variation in the reading of Jrmu°ra-va uana’s text in this place; but they deduce the same

import, though in different ways.

The order of succession is this: first the property goes to the maiden daughter; then to one

betrothed ; for shcis superlour to the married daughter, because she belongs to the same original

family (gétra) with her parents. On failure of such, the property devolves on the married daughter ;

that is, on one who-has ason, or who may be expected to have offspring. If thero be gone such, it

goes to any other daughter. S‘aicrisun’a and Acnyuta,.

* Vide infra. C. Ti. Seot. 1. § 3%, Mage? waRa. Srickismwa aod Mane’ s*waka
end AcnyuTa AcHYUTA,

fianced; next

betrothed ; laste

ly married
daughters.
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‘¢ ced” and “ unmarried,” which follows, is pertinent as declaratory. of the

order of succession [and not as a limitation of the preceding general term.* ]

24. Thus Yasunyawaucya says, “‘ The separate property of a childless

woman married in the form denominated Brahma or in any of the four [un-~ “4

blamed forms of marriage] goes to her husband: but if she leave progeny itnn€

* o‘ will belong to her daughter: and in other forms of marriage, [as the dsura

&c.] it goes to the father [and mother, on failure of issue.”wn¢

‘25. Here, in certain forms of marriage termed Brahma &c. what has been

received by a woman at the nuptial fire, gocs after her death, first to her daugh-

ters [not, like property received at any other time but that of her nuptials, to

her sons as well as her daughters} ]. Again, the right devolves first on the

maiden daughter [conformably with the text above cited ;§] if there be none,

it descends to the betrothed daughter; or for want of such, it goes to a married

daughter [including even a barren or a widowed one: |] ] or, on failure of all

daughters, it develves on the son. For the husband's right of succession is re-

lative to property of a wife who leaves no issue whatever.

26. The right ofthe married daughter, too, on failure of the unaffianced one

and the rest, has been hinted by Vrinasrati using the term ‘unaffianced”’ (§ 3.)

27. It should not be alleged, that this text of [Yaunyawaucya@ above

cited § 24.]| does not relate exclusively to wealth received at nuptials; but is

applicable to any property, whether obtained then or at any other time, and

appertaining to a woman espoused by such forms of marriage. For the preced-

|. Orin any of the fouxr.] Including that denominated Br'dhima, in any of five unblamed

forms of marriage. Sri crISHN‘a,

'. Any property appertaining to a woman espoused by such forms.] The author is here

jing the doctrine of the Middcshara; as is remarked by S gi crRisin A.

* Acuvura. Ya gnvawancva, 2 146, . fue
Acuyura and S | CHU D A MAN'L Snicnisun a, Cau'D a uant &c.
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ing passage,* [which is declaratory of a brother's right of succession, +] would

have no pertinency, [since, even in that case, the husband or the father would

inherit under the text in question :}] and it would disagree with Menu ; for he

says, ‘ It is admitted, that the property of a woman married by the ceremonies

called Brédhma, Daiva, Arsha, Gdndharba and Prajdpatya, shall go to her

husband, if she die without issue.

“ marriage in the form called Asura or either of the other two (Récshasa and

But her wealth, given to her on her€ ~

~ Paischa,) is ordained, on her death without issue, to become the property

~ of her mother and of her father.’’§ Here, the subsequent terms, ‘ wealth

¢ rn given to her,” are understood in the preceding sentence. Therefore, by

thus connecting the terms, “ wealth given to her at the nuptial ceremonies &c.”’

the text appears to relate to property reccived at her marriage, and not generally

1o any property whatever.

28. So Yama, saying “ Wealth, which is given at the marriages called

“ Asura &c. [is acknowledged to belong to the parents, if the woman die

« without issue,’ || ] appears to intend nuptial presents exclusively: that is,

wealth which is given while the marriage ceremony lasts, having been

commenced but not being finished.

29.

regard the woman [who is married by such ceremonies; and that the text

It must not be argued, that the denominations of Brahma &c.

concerns any property belonging to her; the designations being relative to the

person :**] because there isno other rule provided for the descent of a child-

less woinan’s property received by her before her nuptials, or after them. For

the rule of succession, in the case of property received before or after marriage,

will be fully stated, conformably with express laws.

* Ya°snvawaucva, 2. 145, Vide Sect. 8. § 10.

Menv, 9. 196. & 197 | Manes’ + &e. ¢ Sricrisnw’a and Acuyura,
9 ve a e WARA, ** ACHYUTA,
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SECTION ITE

Succession to the separate property of a Woman.

], The heirs of the property of a woman who dies childless are next

>

propounded.

2. ‘* The separate property of a childless woman married in the form

« denominated Brahma, or in any of the four [unblamed forms of marriage, }

“* goes to her husband.’’*

3. The four forms of marriage, at the head-of which is that called Brahma,
are here intended. Those four are the Daiva, Arsha, Prajapatya, and

Gand’harba, Wath the Brahma, they make five. For Menu has specified

five: namely ‘‘ the ceremonies called Brahma, Daiva, A’rsha, Gand’ harba and

* Prajipatya.’+ Wealth, which has been received by a woman while her

marriage in any of those forms is celebrated, devolves on her husband, if she

dic without issue. Here issue signifies progeny.

A. isnot right to interpret the text as signifying, that any property of

whatever amount, which belongs to a woman married by any of those ceremo-

$3. Progeny.] Intending the giver of a funcral oblation.

4. For the terms employed in the text indicate time.] To make the reasoning in this place

more intelligible, it is necessary to remark, that, in the original of the passage under consideratien,

the word has a termination (that of the seventh or locative case, which property denotes tlie site or

place of the act. Now a wedding cannot strictly be the site of the gift; and therefore, conformably

* YAINYAWALLGYA, 2 146, Vide Sect. 2. § 24. + Menw, 9. 196. Vide Sect. 2 § 27,
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nies termed. Brahma &c., whether received by her before or after her

nuptials, devolves wholly on her husband by her demise. For the terms employed

in the text (§ 2. ), signifying ‘ at marriages in the form denominated Brahma

&c.’ indicate time: and, if the words Brahma &c. [in Menv’s text :*] intended

the woman [who is espoused in such form,}] those terms [as expressive of the

married persont] would have been exhibited in the singular number and sixth

or relative case: for the pronoun, denoting the woman, is exhibited in that case

and number, m the [subsequent] passage; ‘‘ But her wealth, given to her on her

“ marriage &c.’’§ If the time of nuptials be indicated, the term has the

metaphorical sense from relation to [time || ] present. But, if the woman be

intended, it has the metaphorical meaning from relation to the past ceremony of

marriage. Now this, being a less approved mode of construction, is not the pro-

per one. Neither is it true, that the terms Brahma &c. do signify the woman

who is espoused ; for they are used by Menu and the rest as importing the

marriage celebrated in such form. Thus Menu, having premised these words

‘© Now learn compendiously the eight forms of the nuptial ceremony ;’’{ enumer-

ates ‘‘ the ceremony of Brahma, of the Dévas, of the Rishis, of the Praja patis,

“of the Asuras &c.’’**- So Na‘repa says, “ Eight forms of marriage are

** ordained for the perfecting of the several tribes: the first of them is the

«© Brahma.’ t+ Visan'u in like manner says, “ Marriages are of eight sorts, the

“ Brahma, the Daiva

Annotations.

with the syntax of the language, the author considers time to be indicated as a secondary or meta-

phorical meaning of the inflected word. He supports his interpretation by an argument which may

be thus stated: the relation of the marriage to the time of its celebration renders this, metaphorically,

the site of the donation; and that is an casier construction than making the moral relation, which

reguits from the celebration of a marriage, the site of the eventual succession.

Vide Sect. 2. § 24. + Sricrisun’a. { Manes wara. & Vide Sect. 2. § QT. i

Menu, 3. 20. ** Magnu, 3. 21. tt Na agpa, 12.39. {} Visunv, @. 18.
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5, Therefore, the observation of Vis'wanu‘es, that the text ‘relates to

woman’s property received at the time of the nuptials, should be respected.

90

6. Buta woman's property, received at a marriage in the form called

Asura and the like, her mother may take on her demise, though her husband be

living ; and, on failure of the mother, the father. For that order of succession
results from the text, ‘“‘ Her wealth is ordained to become the property of her

‘© mother and of her father." If then joint succession were intended, the author

would have said, ‘ become the property of her two parents.’’ And, as the

father’s right of inheritance is declared to be on failure of the mother in the case

of a maiden’s property, the same is fitting in this instance also.

7. Accordingly Baup’Ha Ana says, ‘ The wealth of a deceased damsel

“« Iet the uterine brethren themselves take. On failure of them, it shall belong

‘¢ to the mother; or, if she be dead, to the father.”

8. The property of a maiden has been thus explained, [and the subject

will not be resumed under a distinct head. ]

9. It must not be argued, that, in this case [of wealth received at nupti-

als,t] as in that of a maiden’s property, the brother has the prior right. For no

text ordains it: and the succession of the mother and father only [not the bro-

ther§] is expressly declared.

10. But wealth received by a woman after her marriage, from the family

of her father, of her mother, or of her husband, goes to her brothers, [not to her

Annotations.

6. Her mother may take on her demise.] It must be consequently understood, that the term

father, in a passage of Yaswyawatcra, ‘‘ In other forms of marriage, it goes to the father,’

signifies parents; one term only being retained of the phrase § father and mother.’ S‘arcrisun
and AcuyuTa.

* Vide Sect. 2 § 21. “a and Acnyuta. Ibid. Ibid. % Sect. 2,



JiMUTA VAHANS.

husband ;*) as ‘Yasnyawarcra declares: ** That which has been given to her

‘ by her kindged, as well as her fee or gratuity, and any thing bestowed after

‘* marriage, her kinsmen take, if she die without issue,”’+

11. Given by her kindred.] Presented to her by her father or mother [du-

ring her maidenhood.t] Hence [since the words ‘given by kindred” intend given

by the father and mother ;§] their sons, who are her brothers, are the kinsmen

here signified.

That is confirmed by Vripp’na Catyayana, who says “ Immovable

‘ property, which has been given by parents to their daughter, goes always to

« her brother, if she die without issue.’’ For it appears, that the brother’s

right of succession is founded simply on her leaving no issue [which is the case

equally of a maiden, as gf a childless wife. |] ]

13. The remark of Vis‘waru‘pa, that property of a childless woman

married by any form of nuptials, from that of Brahma to that of the Pis‘dchas,

(as hinted by the term “ always,’’) goes to her brother, should therefore be

respected.

14. Under the term “ immovables,”’ the same must be true of other pro-

perty [such as described in the passage of Yasnyawatcya above cited ;Z] by

the argument a fortiori, exemplified in the toaf and staff.**

10. Received after her marriage from the family of her father &c.] Property intended by

the term Anwad’héya or ‘ gift subsequent’ is here described by circumlocution. CHu pA MANI and

§ ricrisun’a.

11. Their sons, who are her brothers, are the kinsmen here eignified.] Conformably with

the etymology of the term band’hava kinsmen, or offspring of (band’hu) kindred, explained as

signifying her father and mother. S‘aicrisnn’a and Acuyuta.

ddi&e. + Vaornvawareva, 2. 145. { Cru’p’a’mant and S’ricnisun“a.
“a and Cnu’b’a MANI. q CuHuD A MAN‘! ** Ch. 2.
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15. By the phrase “ given by her kindred’ (§ 10.) is signified that

which was given to her by her parents during her maiden state. For any thing

received by her, subsequently to her nuptials, is comprehended under the deno-

mination of (anwad’héya) ‘ gift subsequent:’ and cither the husband, or the

parents, inherit that which was presented at the time of the wedding.

16. Ca‘rya’vana describes a gift subsequept: ‘* What has been received

“ by a woman from the family of her husband, and at a time posteriour to her

“ marriage, is called a gift subsequent; and so is that which 1s similarly receiv-

“ ed from the family of her kindred.’’*

17. From the family of her husband.] From her father-in-law and the rest.

From the family of her kindred.] From that of her father and mother.

18. The same author gives another definition: ‘* Whatever is received

“ by a woman after her nuptials, either from her husband, or from her parents,

“ through the affection of the giver, Buriau pronounces to be a gift subse-

quent.”

19. “«¢ Whatever has

“been received, as a price, of workmen on houses, furniture and carriages,

He likewise explains the fee or perquisite (S'ulca. )

“ milking vessels and ornaments, is denominated a fee.”’

19. Received of worknen.| The passage is translated conformably to the interpretation of

SJvuura-vauava and his commentators, Snicrisun’a, AcuyutTa and Mawes wARA: and it seems

tu have been understood in the same sense by the authors of the Retndcara and Fivdda-chandra.

But it is difficult to reconcile this meaning with the construction of the sentence. The passage is

accordingly explained in quite a different sense by the authors of the Smriti.chandrica, Madana-

ratna, &c. © The price of house, furniture, carriages &c. reccived in trust for the bride, is her fee or

* perquisite.’ There is a variation in the reading of the text adapted to these different interpretations:

Jimu TAsvAMANA reading carmindm ‘ workmen;’ and the Smr¥tt-chandricé &c. carmandm,

‘works.’

Cited before: Section 1.
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20. What is given to a woman by artists constructing a house or executing

other work, as a bribe to send her husband or other person [of her family] to

labour on such particular work, is her fee It is the price [of labour ;.] since its

purpose is to engage [a labourer. }

21. Ora fee is that which is described by Vyasa, What [is given] to

‘** bring the bride to her husband’s house, ts deneminated her fee.” That is,

what is given by way of bribe or the like to induce her to go to the house of her

husband.

22. This fee, [as described in both the passages above cited,*] occurs

indiscriminately in any form of marriage, whether that termed Brahma or ano-

ther. Such, or any sinilar property of a childless woman, her brothers inherit.

23. But it does not intend a gratuity (Su/ca) presented to damsels at

marriages called dA’sura and the rest. For that gratuity is restricted to the

particular form denominated A’sura [and does not occur in the rest.t] Accor-

dingly it is said “ The Asura marriage is grounded on the receipt of wealth ;

“ the Gindharba, on reciprocal connexion ; the Racshasa, on seizure i war ;

and the Paisdcha is where the bride is obtained by fraud.”’+

20. It és the price of labour.) S ulca properly signilics price: tho@gh it has become necessary

to translate it fee, perquisite, or gratuity.

21. What is given to bring the bride.) Cuu’o AmAN‘s notices a variation in the reading of

Vyasa’s text; dnitam for dndtum, ‘‘ what is brought [while the bride is going] to her husband’s

“¢ house ;”? instead of ‘¢ what [is given] to bring her to her husband’s honse.”

22. Occurs indiscriminately in any marriage.| The term fee does not here denote the gra-

tuity (Sudca) received at an Asura marriage. ( Vide § 23.) Sricrisun a.

23. It does not intend a gratuity al marriages called Asura.] The author here refutes the

ancient doctrine as set forth by Cuannes wara. S'ricrYsn a.

Crop’ a°MaAn'l. t
Va'usvawascya, 1. 63. Vide Munu, 3. 31.—3S4.

Aa

20. Interpreta-
tion of the

21. A different
¢C\plination by

V¥A Sa,

property of such

description oc-

curs underevery

form of marri-

age.

The term
(Sualea) in not

cinployed in its

sense of price,

ay intending @

gratuity for the

purchase of a

bride:

sich 15 is viven

atoan ou



24. A proposed

restriction of

the text (4 10.)

to the case of

A'sura & simi-

far marriages

reluted.

©b5. And the re-

striction of it to

the single case

of an «A

guurriuge.

©f, The brother

is heirto the fee

OY perytate,

under esery

form of mare

riage.

er. A

oo GCauiawsa

confirms dais.

DAYA-BHAGA OF CHAP. 1V.

914, Hence, since there is no gratuity at the Racshasa marriage, nor at

the other [ viz. the Paisdcha marriage,*] the conclusion, deduced from associ-

ation with nuptial gratuity, that only such property goes to the brother as was

received under the Asura and other similar marriages, must be rejected: as also

because that is not the separate property of the woman; for only wealth received

by the father or other person [who gives the girlin marriage] is denominated a

gratuity. Thus Menu says, “ Let no father, who is wise, receive a gratuity

“ however small, for giving his daughter in marriage; since the man, who

“ through avarice, takes a gratuity, isa seller of his offspring ’’t Father is

here a general expression [intending the person who gives away the damsel.t |

Therefore, a brother, or any other person, accepting a present [for giving a girl

in marriage, | is a receiver of a gratuity, Consequently, a gratuity (Sulca) is

that which is accepted by the fathew or other person (so disposing of the damsel. ]

205.

to the damsel herself,§] the argument is refuted, which has been thus propasced ;

Hence [since the gratuity belongs to the giver of the damsel, and not

that, as a woman's separate property received in the form of a gratuity (S’ulca)

is possible only in an .4°sura marriage, therefore the gifts of kindred and a gift

subsequent, which are specified in the same passage (§ 10.), shall also be inher-

ited by the brother, provided they are relative to an Asura marriage.

926. But, since property, received asa fee or perquisite (Swlca) in the

manner described (§ 19 and 21.), 1s possible under every form of marriage, the

brother is heir in all such instances; conformably with the text [of Yaunva-

witueya. || J For it contains no restriction [to any particular form of marriage,

not to that called ’sura in particular.** )

27. Thus the text of Gautama also conveys the same import with that of

Cavryayana. (§ 12.) It is as follows: ‘‘ The sister’s fee belongs to the uterine

* Cw wae mMan'r,Fe + Menu, 3. Ol,

i; CUD A MAN'S

§ Sricarisrn’a,

Vide 10. “* S'alcaisHn'a.
A and AcHYO7A.
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** brothers ; after them, it goes to the mother; and next to the father. Some

‘“« say, before her.’’*

28. The meaning of the passage is this: in the first place that property

goes to her brothers of the whole blood. But, on failure of them, it belongs to

the mother. In her default, it devolves on the father.t Some say before her.

This is stated as the doctrine of others.

29. Therefore, the property goes first to the whole brothers; if there be

none, to the mother; if she be dead, to the father: but, on failure of all these,

it devolves on the husband. Thus Ca‘rya’yana says, ‘‘ That, which has been

‘« given to her by her kindred, goes, on failure of kindred, to her husband ”

30. By saying “ on failure of the kindred,” [or of the father and mother,f ]

the failure of brothers is likewise indicated. For, since the parent’s right of

succession is in default of brothers, [the failure of the preferable claim | must be

concluded by the argument a fortiori exemplified in the case of the loaf and staff.§

Aiunotattons.

27. And next, to the futher.) Jimuta-vanHANa reads and interprets this passage of GAuTAMA

differently from other compilers, by whom it is cited. ‘The clause *¢ and next, to the father,’? which

S ricrisuy a reads in Jimu TA-VAHANA’s quotation, is not found in Gaurama’s text as exhibiled in

his institutes; nor is it noticed by his schuliast; nor inserted in ancient quotations of this passage;

nor read by Acuyuta in Jimura-va uANA’s text. ‘The scholiast, with Heva yup’HA, Cuanne

swana and others, expounds this passage * ‘The sister’s gratuity belongs to the utc:ine brothers,

after [the death of] the mother; some say before [her demise:’] an interpretation, which, as

Acuyuta observes, is rejected by JimuTA-VA HANA.

28. Some say before her.} Some hold, that it devolves on the father next after brethcrs ;

and on the mother after him. S ricnisun a.

HeLa yup’sa’s interpretation ‘ Some hold, that it devolves on the brothers, though the

© mother be living,’ is thus set aside. Acuyura.

29. Given to her by her kindred.) Given by her father and mother. Achyvuta.

* Caurama, 28. 23. This sentence is wanting in some copies of

RAGBUNANDANA &c. Vide C, 2,
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31. On failure of heirs down to the husband, this rule again: is provided,

which Vrinaspati thus delivers, <‘ The mother’s sister, the maternal uncle, the

‘ father’s sister, the mother-in-law, and the wife of an elder brother, are pro-

« nounced similar to mothers. If they leave no issue of their bodies, nor son

«* fof a rival wife, ] nor daughter’s son, nor son of those persons, the sister’s son

« and the rest shall take their property.”

3,

“* bedy.’

Both son and daughter are here significd by the terms ‘‘ issue of the

For they bar cvery other claimant. By “ son’ is meant the child of

arival wife. Fora passage of law expresses, ‘ If, among all the wives of the

** same husband, one bring forth a male child, Manu has declared them all, by

“© means of that son, to be mothers of male issue.’”’** Nor is the term “ son” an

epithet of ‘ issue of the body :”’ for it would be superfluous ; and the sister’s son

or other remote heir would have the right of succession, though ason Jor a

grandson} | of a contemporary wife be living.

33.

line, nora son of a rival wife, the right of succession devolves on the daughter’s

If there be no legitimate son or daughter, nor a grandson in the male

son.

Soinotations.

32. The child of a rival wife.) The son of such a wife; including also the sister of such

son: for the gender is here employed indefinitely ; and, by means of her offspring, she becomes the

giver of funeral oblations to the husband of the woman and his ancestors to the third degree,

S'RicaYsun’a.

lucluding also adopted sons. Acuyuta &c,

33. Nor a grandson, nora son of a rival wife, the succession devolves on a@ daughter's

son.] "This passage is censured by S ricrisun a; who shows by very satisfactory reasoning, that

the daughter’s son ought to inherit before the son of a contemporary wife. Acuyuta considers

the reading of the text to be questionable; and Manes wara pronounces it to he spurious.

He also rejects the words ‘* por agrandson’’ as unnecessary and improperly introduced in this

place, Racnuxannana, in the Dayatatzea, copying Jimu TA-vA HANA» argument, omits this

Muanu, 9. 183, Acuyuta and Mani’s warRa.
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34, By the pronoun in the phrase “ son of those persons” (§ 31.) the

woman’s own issue and the child of a rival wife are signified. Therefore, their

sons have a right to inherit; not the son of a daughter's son also, for he is excluded

from the oblation of food at obsequies.

35. For want then of sons and other linear heirs as here specified, and in

default of brothers or other preferable claimants, including the husband, the

inheritance passes to the sister’s son and the rest, although kinsmen, as the father-

in-law, the husband’s clder brother, or the like, be living. For the text (§ 31.)

bears no other import; and the chief purpose of indicating, under the head of

inheritance, the competency to present funeral oblations, as is done by describing

the women as similar to mothers, and certain persons as standing in the relation

to them of sons, is to suggest the right of succession to their property,

36. Hence, since the text enumerates “ sister’s son,’’ &c. if the order of

succession consequently be, first the sister’s son, then the husband’s sister's son,

next the child of the husband's younger brother, afterwards the child of the

husband’s elder brother, then the son of the brother, after him the son-in-law,

and subsequently the younger brother-in-law, the right would devolve last of all

on the younger brother of the husband, contrary to the opinion and practice of

venerable persons. Thercfore, the text is propounded, not as declaratory of the

order of inheritance, but as expressive of the strength of the fact, [namely of the

benefits conferred.*] Thus is is declared by Menu, under the head of inheri-

Annotations.

passage altogether; and the author of the Viramitrédaya has substituted one of quite different

import.

34. By the pronoun......... the woman's own tssue and the child of a rival witfe are

signified.) The pronoun refers not to the nearest term ‘* daughter’s son,’’ but to the remote

tepms ‘‘ ingue of the body” and ‘* son of a contemporary wife.” Veramitrodaya.
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tance, “‘ To three ancestors must water be given at their obsequies; for three is

« the funeral oblation of food ordained: the fourth is the giver of oblations;

« but the fifth has no concern with them.’’* In like manner YA gNYAWALCYA

shows succession to property in right of the funeral oblation: ‘‘ Among these

‘¢ Fsons of various descriptions, | the next in order is heir, and giver of oblations,

‘* on failure of the preceding.’’t The sen's preferable right too appears to rest

on his presenting the greatest number of bencficial oblations, and on his rescuing

his parent from hell. Anda passage of Vriddha S’ara’tapa expressly provides

for the funeral oblations of these women: ‘ For the wife of a maternal uncle

« or of a sister’s son, ofa father-in-law and of a spiritual parent, of a friend

«* and of a maternal grandfather, as well as for the sister of the mother or of

the father, the oblation of food at obsequies must be performed. Such is the

«* settled rule among those who are conversant with the

37. This then is the order of succession, according to the various degrees

{of benefit to the owner of the property | from the oblation of food at obsequies.

In the first place, the husband’s younger brother is entitled to the woman’s

property; for he is akinsman (Sapin‘da,) and presents oblations to her, to

her husband, and to three persons to whom oblations were to be offered by her

husband. After him, the son cither of her husband’s elder or of his younger

brother, is heir to the separate property of his uncle’s wife; for he is a kinsman,

‘and presents oblations to her, to her husband, and to two persons to whom obla-

tions were to be offered by her husband. On failure of such, the sister’s son,

though he be not a kinsman ( Sapin‘da, ) inherits the separate property left by his

mother’s sister, because he presents oblations to her, and to three persons, (her

In

default of him, the son of her husband’s sister (for it is reasonable, since the

father and the rest,) to whom oblations would have been offered by her son.

husband has a weaker claim than the son, that persons claiming under them

should have similar relative precedence; ) is heir to the property of his uncle’s

* Menu, 9. 186. Yasnvawatcya, 2 133. t Mawes wARA.
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wife ; because he presents oblations to three persons to whom they were to be

offered by her husband, and also presents oblations to her and to her husband.

On failure of him, the brother’s son is the successor to his aunt’s property, for he

presents oblations to the father, to her grandfather, and to herself. If there be

no nephew, the husband of her daughter is heir to his mother-in-law’s property,

since he presents oblations to his mother-in-law and father-in-law.

38. This order of succession must be assumed: and the mention of “a

‘ sister’s son’ and the rest(§ 31.) was intended merely for an indication of the

heirs, without specifying the order in which they succeed.

39. Again, on failure of these six, it must be understood, that the succes-

sion devolves on the father-in-law, the husband’s eldest brother and the rest,

according to their nearness of kin [the nearest Sapin‘da being the heir.*']

40. It must not be supposed, that this text (4 31.) is applicable where a

failure of kinsmen (Sapin'da) exists: for, in this chain of successors, the

husband’s younger brother, and his son, and the son of the husband’s elder

brother, have been specified; and the husband’s father and elder brother, who

are nearer of kin, have becn omitted.

Al,

brother-in-law,+ or of regulating the succession in the order specified in the

Therefore, the practice [ of preferring the father-in-law to the younger

passage above cited, § 31.4] which has been introduced for want of comprehend-

ing the text [of Vriuaspati, § 31. |] or those of Menu and Yasnyawaxcya,§ ]

and of understanding the true sense of the law, must be rejected as destitute of

reason and authority, by those who [like us 1] submit to demonstration.

42, Thus has succession to the separate property of a childless woman been

explained.

MARE’sw’AaRA,

SnichiseW Ae @ Mayes WARA.
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Annotations,

SUMMARY.

The settled order ef succession to the separate property of a weman is as follows.

In the case of property left by a maiden, the right devolves first on the uterine brother; or, if

there be none, on the mother; but, if she be dead, on the father.

it is the same in respect of property Jeft'by a betrathed damsel, excepting what was given by the

bridegroom: for he bas a right to whatever he gave.

In regard to the property of a marricd woman, which was received at her marriage, her maiden

daughter has the first claim; and next, a betrothed one: but, on failure of both these, her married

daughters, who have, or are likely to have, male issue, inhcrit together; or, on failure of either of

them, the other takes the succession: if there be none of cither description, the barren and the

widowed daughters have an equal right; and, on failure of one, tho other succceds. Next the right

devolves, in order, on the son, the dauglhitcr’s son, the son’s son, the great grandson in the malic line,

the son of a contemporary wife, her grandson and her great grandson in tho male line, with this dif.

ference, that, according to the author of the work (Jimu TA-VAHANA,) the right of the daughter’s

son follows that of the coutemporary wife’s son.

In the next place, if the proporty were received at the time of nuptials celcbrated in one of the

five forins denominated Brdhma &c. the order of successors is husband, brother, mother, and father,

But, if it were received at nuptials in one of the three forms called .4’sura &c. the ordcr is mother,

father, brother and husband.

Then the husband’s younger brother; after him, the son of the husband’s younger brother, and

the son of his elder brother; next, the sister’s son; afterwards, the husband’s sister’s son; then the

brother’s son; after him, the son-in-law; next, the father-in-law; subsequently, the elder brother.

in-law. In the next place, kinsmen allied by funeral oblations (sapin'das,) in the order of prox.

imity; after them, hinsmen connected by family (saculyas;) and, lastly, such as are allied by

similar oblations of water (samdnédacas.)

Jn the case of property given by the father at any other time but the wedding, 2 maiden

gaughter succecds in the first instapce; next a son; then a daughter who has, and one who is likely

to have, male issue; after them, the daughter’s son, the son’s son, the great grandson in the male

line, the son of a contemporary wife, and her grandson and great grandson in the male line: next to

these, the barren and widowed daughters inherit together: afterwards the succession proceeds ag

‘pefore described in the ease of property received at nuptials denominated Brdhma &c.

But, in the instance of property not received ata wedding, and other than such as is given by

the father, the son and unmarricd daughter inherit together; or, on failure ef both of them, the

daughters, who have, or may have, male issue; and, afterwards, the son’s son, the daughter's son,

the great grandson in the male Jine, the son of the contemporary wife, her grandson and great

grandson in the male linc, are rightful claimants in succession ; next to these, the barren ang

widowed daughters inherit together: and lastly the order is, as befere, the same with that of

property received at Brahma nuptials. S nicntsun‘a.
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CHAPTER V.

Ecclusion from Inheritance.

}, Tx the next place, persons incompetent to inherit are specified, for the
purpose of making known, by the exception, competent heirs. On this subject

A’pastamBa says, “ All coheirs, who are endued with virtue, are entitled to the

‘* property. But he, who dissipates wealth by his vices, should be debarred

from participation, even though he be the first born.”

2. This passage is read by Ba‘to‘ca ina confused manner and contrary

sense: “ But he, who acquires wealth by his virtuous conduct, being the eldest

«* son, should be made an equal sharcr with the father.”

thorized.

That reading is unau-

3. So “ The heritable right of one who has been expelled from society,

and his competence to offer oblations of food and libations of water, are cx-

Annotations,

$. Expelled from soctety.} Deemed unworthy of intercourse. In consequence of offences, or

degradation from class, water is not drunk in company with him. Cuca. man and S RICRYSUN Ae

. Formally banished, with the ceremony of kicking down a jar of water, ay described by

AINYAWALCYA. ACHYUTA.

Cc
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Amanexpeiled <* tinct.”’* One, who has been expelled from society, is 2 person excluded from
for crimes is in-

fapable of in- one t .

heriting. drinking water in’ company.

A. Vritraspa- y oe
n exhihe the 4. So Vrinaspari says, “ Though born of a woman of equal class, a son
vicious fron ie

destitute of virtue 1s unworthy of the paternal wealth. It is declared to belong

to such kinsmen, offering funeral dblations [to the-owner,+] as are of virtuous

conduct. A son redecms his futher from debt to superiour and inferiour beings.

Consequently there is no use for one Who acts otherwise. What can be done

with a cow which neither gives milk, nor bears calves? For what purpose was

that son born, who is neither learned nor virtuous? A-son, who is devoid of

science, courage aud good purposes, who is destitute of devotion and know-

re, and who is wayting in conduct, is similar to urime and excrement.”

tT. A passage of - as °y: . h . thi

Tea naan 5. A’pastamsa says, ‘A son, who diligently performs the obsequies of his

« father and other ancestors, is of approved excellence, even though he be uuiniti-

‘ ated : not a son who acts otherwise, be he conversant even with the whole Véda.”

6. A son's right 6. ‘° Since a son delivers his father from the hell called put, therefore he is
OT BUCCOKBION 8

the reward ef

benefits confer-

red on his fa-

mers w apy great benefits are stated, as effected by means of a son. His connexion with the
raurs from pas-

“* named puttra bv the self-existent himself.”t By this and similar passages,

property is therefore the reward of his beneficial acts. If then he neglect them,

how should he have his hire? Accordingly Menu says, ‘ All those brothers,

“« who are addicted to vice, lose their title to the inheritance.’’§

Fxeciuded on account of wickeducss, by all his kinsmen, from the oblation of food and liba~

tion of water. Maurswara,

4. Destitute of devotion and knowledge.) Some copies of Jimura-vAuANA Tead generosity

(dana) in place of knowledge (jnydna or vijnyéna,) which is the reading of other copies, as

Well as ef the quotatitions occurring in various compilations.

eT se SS a a ea a

* Cited in the Firamitrodaya asa passage of A’pastamba; but, in the WVirdda-Chintamané and Smriti-sdra, it is

erred to WANC HA and wthe Retnucara, Smriti-Chandricd &c. to 8 ancua oad LicHitA.
+ Manns’wana, $ Menu, 9. 138. Visunvu, 15. 43, Vide Infra, C. 11. Sect. 1. § 31.
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7. So {the same author: ] “ Impotent persons and outcasts are excluded

“* from a share of the heritage ; and so are persons born blind and deaf; as well

“* as madmen, idiots, the dumb, and those who have lost a sense [or a limb.’’* }

8. The impotent person is described by Ca’ryayana: ‘‘ That man is called

impotent, whose urine froths not, whose feces sink in water, and whose virile

member is void of erection and of semen.’’

9. The term ‘ born’ is connected in construction with the words ‘ blind’

and ‘ deaf.’

a person not susceptible of instruction.

One, who is incapable of articulating sounds, is dumb. An idiot is

10. Yaunyawaxcya says, “ An outcast and his issue, an impotent person,

* one lame, a madman, an idiot, a blind man, a person afflicted with an incura-

‘ e * * tf) e ° »

** ble disease, [as well as others similarly disqua!ificd, ] must be maintained ; ex-

“* cluding them however from participation.” Onc, who cannot walk, is lame.

Hl.

tained, excepting however the outcast and his son.

Although they be excluded from participation, they ought to be main-

That is taught by De’vata:

«© When the father is dead [as well as in his lifetimet ] an impotent man, a leper,

“** a madman, an idiot, a blind man, an outcast, the oflspring of an outcast, and

a person wearing the token [of religious mendicity,] are not competent to

Annotations.

7. Those who have lost a sense or alimb.| Literally an organ; explained by same a sense

as that of smelling, or of sight &c. but by others a limb, as the hand, fuot and so forth.

10. As well as others.) This is a part of the text as read by the Mitdcshard, Smriti-

chandricéd and Retndcara. But Jimuta-vA WANA and Va cuesPat: Mis na read aréa ‘ afflicted,?

in place of ddya * others.’

Ll, Excepting the outcast and his son.] Meaning a son hegotten after the degradation of the

father.

Wearing the token of mendicity.| The term dingé is understood by Jimu TA-vA SANA as Sigs

But other

S nicrisHN A.

nifying a person who has entered into a religious order, of which he wears the symbol.

* Menu, 9. 201. YauNYAWALCYA, 2. 141. } Smriti-Chandrica.

litied persuns.

8.

AN» defines un-

9. Exposition
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‘ share the heritage. Food and raiment should be given to them, excepting the

*¢ outcast. But the sons of such persons, being free from similar defects, shall

‘ obtain their father’s share of the inheritance.” A person wearing the token of

mendicity is one who has become a rcligious wanderer or ascetick.

12. By the term outcast, his son also is intended ; for he is degraded, being

procreated by an outcast. That is confirmed by Baup’na‘yana, who says, * Let

© the coheirs support with food and apparel those who are incapable of business,

“as well as the blind, idiots, impotent persons, those afflicted with disease and

“ calamity, and others who are incompetent to the performance of duties: except~

‘¢ ing however the outcast and his issue.”’

13. On this subject, Na‘repa says, “ An enemy to his father, an outcast,

‘* an impotent person, and one who is addicted to vice [ or has been expelled from

** society, ] take no shares of the inheritance even though they be legitimate :

¢ nm much tess, if they be sons of the wife by an appointed kinsman.’’*

l4. Catyayana ordains, that ‘ The son of a woman married in irregular

Annotations.

compilers (as the authors of the Retndcara, Smritiechandrica &c.) explain it a hypocrite and ime

postor, or asectary and herctich.

13. One who is addicted to vice.] So the term, as read by Jimu‘ra-vA HANA, is explained by

his commentator Mains wana. In the Pracasa it is read upapatacé instead of aupapdtica, and is

similarly explained, according to the quotation in the Refmacara. But the reading, which is there

preferred, as well as in the Ca/pataru, is apapatrita, siguifying ‘expelled from society for heinous

erimes 3’ and the word is written avapataca in the Sarttiechandrica, but interpreted im the same

sense, RAGHUNANDANA reads, as JiMU TA-VA MANA, aupapdtica, and expounds it ‘ one stained

© with sins.’

14. Son of a woman married in irregular ordcr, and begotten ow her by a kinsman.)

This version is conformable to Jime 1a-vA ns vA's interpretation (§ 15.), which is copied in the

Viramitrodaya. But in the Suriliechandrica, Retndcara and Chintdmant, the members of the

sentence are separaied: ¢* ‘The son of a woman married in irregular order is unworthy of the inher.

"RUbA, U3. 21.
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* order ; and begotten on her by a kinsman, is unworthy of the inheritance; and

< 80 is an apostate from a religious order,”

15, Ifa woman of superiour tribe be espoused after marrying one of inferi-
our class, both marriages are contrary to regular order. The son of cither of

these Women, being cshétraja, or issue of the wife, procreated by a kinsman

authorized to raise up issue to the husband, is unworthy of the inheritance. But

a son begotten by the husband himself, being of thc same tribe, on his wedded

wife espoused in irregular order, is heir to the estate: so likewise is a son begot-

ten by the husband on a wife dissimilar in class but espoused in regular gradation.

16. That is declared by Ca’rya‘yana: ‘“ But the son of a woman mar-

nn*¢ ried in irregular order, may be heir provided he belong to the same tribe with

“~‘« his father: and so may the son of a man, belonging toa differcnt [but supe-

riour* | tribe, by a woman espoused in the regular gradation. The son of a

‘ woman married to a man of inferiour tribe, is not heir to the estate. Food

‘‘ and raiment only are considered to be due to him by his kinsmen. But, on

« failure of them, he may take the paternal wealth. The kinsmen shall not

© be compelled to give the wealth received by them, not being his patrimony.”

Annotations,

€ itance; and so is the son of a woman espoused by her kinsman, as well as an apostate from a religis

“<< ous order.”

Is unworthy of the inheritance.] The Retndécara and Chintaman? read na rict’han téshu

carhichit, ‘the inheritance never gocs to them,” instead of na rict’han téshu charhati, *¢ the

‘¢ inheritance is not fit to go to them:” that is, as observed in the Smrtti-chandricd, ** they are

“© unworthy of it.”

15. Begotten on a wife dissimilar in class, but espoused in regular gradation.) Begotten

by a man of supcrivur tribe on a woman of inferiour class. S ricnisHn a.

16. Food and ruiment only.) This is J¢mura-vaHANA’s reading, grasdch’hddana-mdtram.,

But the Smritiechandricdé and Retndcara read grasdch’hddanam atyantam, “‘food and raiment

¢ for life.”

Not being his patrimony.] The commentators, S‘ricrisun’a and Acnyura, state another

15. ;
tion of his text.

(6. A further
pussage of C A‘e
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A possibility exists of an impotent man, and the rest as above enu-

merated (§ 7), espousing wives. ‘* If the eunuch and the rest should at any

‘* time desire to marry, the offspring of such as have issue, shall be capable of

‘ inheriting,”’* Issue signifies offspring,

18. It must not be objected, how can they contract marriages, since the

eunuch, not being male, is incapable of procreation, and the dumb man and the

rest [or those born deaf or blind] are degraded for want of initiation and investi-

ture, because they are unapt for [the preparatory] study? The eunuch may

obtain issue from his wife by means of another man; and a person unfit for in-

vestiture with the saccrdotal string is not degraded from his tribe for want of that

initiation, any more than a Sudra.

19. Therefore the sons of such persons, being either their natural offspring

or issue raised up by the wife, as the case may be, are entitled, provided they be

free from sunilar defects, to take their allotments according to the pretensions of

Annotations.

reading in the first instance; swapitryam ‘°*([their] own patrimony” instead of apitryam “ not

‘¢ This] patrimony.”? They notice, however, this last reading, as one which may have been

intended by the author. It is that which the Smriti-chandricad, Retndcara and other compilations

exhibit. Sricrisun'a and Acuyuta deduce the same meaning in beth ways of reading the text.

But Manes wana understands the passage differently: § The kinsmen shall not be compelled to

© give up to him wealth received by them being his own patrimony:’ they shall not be compelled

to share it with him; but he must be maintained by them with food and raiment. Cuxu‘p a’MAn‘r,

again, follows the other reading, but with a different interpretation: © The kinsmen shall not be

“ compelled to give up his father’s wealth, received by them, though not their patrimony.’

19. As the case may be.| A dumb man or the like may have either natural offspring or issue

raised up tohim by his wife. But the impotent can only have issue so raised. S ricrYsHN‘a.

Allotments according to the pretensions of their fathers.] Such allotment as their fathers

would have had if capable of inheriting. Acuyura.

Such share as should have belonged to their respective fathers, according as these may be either

tons of a Brahmané woman, or of a Cshatriyd, or of a woman of another tribe. SRrcrisun’a.

* Mgnv, 9. 203,
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Their daughters must be maintained until married, and their child-their fathers.

It is so declared by Ya'snyAWALCYA:less wives must be supported for life.

‘* Their sons, whether legitimate or the offspring of the soil, are entitled to allot- This Is confirm.

of AINY As
“* ments if free from similar defects. Their daughters also must be maintained wyrcya.

** until provided with husbands, Their childless wives, conducting themselves

aright, must be supported: but such as are unchaste, should be expelled; and

so indeed should those who are perverse.’’*

20. Thus it has been explained, who are persons incompetent to inherit. #0. Conclusion,

© Ya unvawaLcya, 2% 142 and 143.
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CHAPTER VI.

Effects lable, or not liable, to Partition.

SECTION I.

1. The patri- I oe
Irony and joint 1. N the next place, effects which may be divided, and such as are
tock may be oye . ; oo.

divided: exempted from partition, are here explained. On that subject Catya YANa says,

as is declared What belonged to the paterna) grandfather, or to the father, and any thing
. -

Anas ‘« else [appertaining to the coheirs, having been] acquired by themselves; must

* all be divided at a partition among heirs.””

2 reposition 2. And any thing else.}] Were the particle ‘ and’ is connected, in the sen-

tence, with the term ‘ themselves ;’ viz. ‘ acquired by themselves ;’ or, as implied

by the conjunctive particle, acquired by another person: but his acquisition must

have been made through the common property (or else by joint personal labour* }.

Such is the meaning.

1. To the paternal grandfather.} Meaning any relation in general, S nicrisHn’s and

AcnyutTa.

* Cuu'o aman iand S'
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3. Mexv and Visun’y declare indivisible what is gained without expen-

diture. ‘ What a brother has acquired by his labour, without using the patri-

‘« mony, he need not give up without his assent; for it was gained by his own

© exertion.’’*

4. Since the patrimony is not used, there is no exertion on the side of the

others, through the means of the common property: and, since it was obtained

by the man’s own labour, there js no corporeal effort on the part of the rest: it is,

therefore, the separate property of the acquirer alone; for the phrase ‘“ it was

** pained by his own exertion,’’ is stated as a Feason,

5. So Vva‘sa ordains: ‘‘ What a man gains by his own ability, without re-

** lying on the patrimony, he shall not give up to the coheirs; nor that which is

© acquired by learning.’’+

6. Since it is expressed in general terms, ‘what he gains solely by his

‘ own ability,’ all property, so acquired, being his own, isnot common. But,

as the gains of science, though obtained. by the man’s own ability, are shared

by parceners equally or more proficient in knowledge, the phrase “ nor that

«* which is acquired by learning,” 1s subjoined for the sake of excluding illiterate

or less learned parceners,

7 So Yaonyawaxcya directs: “ Whatever else is acquired by the copar-

«* cener himself, without detriment to the father’s estate, as a present from a

* friend, or a gift at nuptials, does not appertain to the cohcirs.’’f

8. Here, the mention of ‘a present froma friend’ and so forth is intended

Armotations.

6. His own.) Acquired with his own wealth and by his own labour only.

Not common.} Not liable to be shared with the rest of the brothers. Sri

© Menu, 9. 206. Visus'v, 18, 42. Vide infra, § 31. The second half of the stanza is read otherwise in the
itzeshard, Ch. 1. Sect, 4. § 10. —

” ¢ Vide intra, § 35. ’ $ Ya'sNvawaucray, 2 119. Vide infra. § 33,
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for illustration only; since it is in such modes that acquisitions are usually made

without expenditure,

9. So Menu likewise says: ‘“ Wealth, however, acquired by learning,

© belongs exclusively to him, who acquired it; and so does any thing given

‘ bya friend, received on account of marriage, or presented as a murk of

€ r*\ respect.’’*

10. Vya‘sa [delivers a similar precept: ] ‘* Wealth gained by science, or

« earned by valour, or received from affectionate kindred, belongs at the time

n~ of partition, to him [who acquired it;] and shall not be claimed by the

¢ ~ coheirs.’’

11. What is obtained through favour or the like, froma father, uncle,

or other kind relations, is received from affectionate kindred.

12. Narepa similarly says, ‘‘ Excepting what is gained by valour, the

« wealth of a wife, and what is acquired by science, which are three sorts

** of property exempt from partition; and any favour conferred by a father.’’f

Annotations,

9. Exclusively.) An illiterate person, and one of inferiour learning, are thus excepted. S Rie

CRISIIN A.

On account of marriage.| WReccived from a father-in-law, on account of becoming his son-ine

Jaw. S arcrYsun‘a.

As a mark of respect.| Obtained by officiating as a pricst.

Asamark of respect at the time of giving a mad huparca.

mid’ huparcica, by Meb’uA TIT’ 11 and Go'vinpA-RA JA, who explain it ‘ wealth gained by offlici-

ating as a pricst,’ is erroncous, since that is gained by science (See Catyayanat.) CuLiuca

S’ricrisun‘a.

The interpretation of the word

Buatra.

M1. Received from affectionate kindred.] Since property, termed S'auddyica, is exempt

from partition as being the separate property of a woman (C. 5. Sect. 1. § 21.), the author expounds

the term otherwise. Manes wara.

12. The wealth of a wife.) Since the separate wealth of a wife cannot be supposed liable to

partition, (for it is-her peculiar property,) the author expounds the text otherwise. § RICRIsHIN As

a

Vide Sect. 2 § I.iNU, 9. 206. Vide infra. § 31, + Na'nepa, 1S. 6. Vide infra. § 33.
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What was received at the time of obtaining a wife is here called the

** wealth of a wife ;”* meaning effects obtained on account of marriage. Except-

ing these acquisitions (4 12.), Ict him divide other property; for this phrase is

here understood, as expressed in another sentence.*

By these and other similar passages, the circumstance of the property

having been acquired by valour or the like, is not stated as a sufficient reason for

its being exempt from participation; since a distribution even of property so

acquired, is expressly ordained in certain cases, Thus Vya‘sa directs a partition

of effects so gained, with the use of the common goods. “ The brethren parti-

** cipate in that wealth, which one of them gains by valour or the like, using any

‘ 
To him two shares should be

nm common property, either a weapon or a vehicle.

‘ given: but the rest should share alike.’”’ So Na‘’resa ordains: “ He, who

€ yy maintains the family of a brother studying science, shall take, be he ever so

** ignorant, a share of the wealth gained by science.’’t

15. Since the term “ maintained”? is exhibited in the singular number, if

the family of the brother, who is studying science, be made to prosper by another

brother at the expense of his own wealth, or by the labour of his body, then he

also has a title to property gaincd by that science.

Annotations.

14, Ignorant.] Illiterate. S‘ricrisun‘a.

15. Since the term is exhibited in the singular number.) For it may be inferred from the

use of the singular number, that the act is independent of any thing else. This independency

is an independence of the common property, as well as of the separate property of their brothers

or coheirs. Hence, if the support were afforded by two, or by three, unfettered coheirs, all these

shall participate. Sricnisun‘a.

By exhibiting the term in the singular number, an exception to the joint property is indicated,

and not exclusion of other brothers supporting the family by their labour, or by the expenditure of

their own wealth. Hence two such brothers would also take a share of the property gaiacd through

science. Manes WARA.

Na'mgoa, 13. 4. Na‘nepa, 13.
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16. So [the same legislator says, | ‘° A learned man need not give a share of

« his own acquired wealth, without his assent, to an unlearned coheir ; provided

it were not gained by him using the paternal estate,’’*

17, The word “paternal’’ intends joint property. What has been gained

by him without using that, a learned man need not give up, against his will, to an

unlearned coheir, But toa learned or instructed coheir, he must give a share

of any thing acquired by him, even without the use of joint property. Accord-

ingly Gaurama says, ‘ His own acquired wealth, a learned man need not give

“up, against his inclination, to unlearned coheirs,”’t

18, What is gained by his personal labour on his separate funds, being his

own acquired property, he need not give up, if he be unwilling to surrender it,

unto unlearned cohcirs: but he must yield it to learned brethren, .

19. This, however, relates only to the gains of science. So Carya’yana

declares: “‘ No part of the wealth, which is gained by science, need be given by

«a learned man, to his unlearned cohcirs: but such property must be yielded by

‘* him, to those who are equal or superiour in Jearning.”’

20, The word learning, expressed in the text, [and occurring there once

Therefore, it

must be yielded to such as are equal or superiour in learning: but those who are

) 1s connected with both terms, ‘ equal’’ and “ superiour.”

less learned, or who are unlearned, have no right to participate.

Annotations,

16. Using the paternal estate.| This rogards the employment of funds otherwise than for

food and raiment: for wealth must be used for such purposes even by a person semaining at home.

Cuu Daman’ and Snicrisun’a.

17. Intends. joint property.] Else, there would be no partition, if the estate of the grand~

father or other ancestor were uscd.

19. This relates only to the gains of science.] For any other property, acquired by

himself, need not be surrendered, either to learned or unlearned coheirs. S'ricrisun A.

y 1S. 1, + Gautama, 28. 28. S'aicmsigN’As
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21. Since it appears from thesc and other texts, that partition does or does

not take place, inthe case of wealth acquired by science, valour or the like,

according as joint property is or is not employed; and since this alone is the

reason; a revealed maxim, containing that term only, must be inferred in

words such as these, ‘ divide that, which is acquired by usc;’ not onc contain-

ing also the terms ‘ gained by valour’ and so forth: for the purpose is accom-

plished by the gencral maxim, which must necessarily be inferred.

22. - This is precisely the object of the reasoning taught [ia the W/m nsu |

under the head of Holdaca.

23.

trouble of inferring the origin of the rule from a lost passage of scripture*].

«

Or the same meaning may be deduced from reasoning [without the

That, which is acquired by a person, belongs exclusively to him, so long as he

Qnnotations.

21. Since this alone ts the reason.) Since the making of the acquisition with or without

the use of such property is alone the reason: since acquisitioa with the use of itis a ground of

partition; and without such usc, a ground of exemption from partition. S‘nicrisun‘a.

The general maxim which must be inferred.| One, as above stated, which docs not contain

the terms ‘ gained by valour &c.’ For it would be needless trouble to assume a maxim containing

these terms, in such form as follows; * divide that which is gained by valour or thc like without use.’

§ nicRisun A.

22. Reasoning taught under the head of Hélaca.] It is the 8th topick (ad’hicaran a) of

the 3d chapter of the Ist book. The purport of it nay be thus stated: the Mdldca or festival of

the spring (Vasantétsava) is eclebrated by the Prdachyas or eastern Indians; and, in like manner,

other observances are peculiar to other peeple: that is, (as remarked by commentators,) Udorishae

bha-yajnya, which consists in driving a bull after worshipping him, is practised by the Udichyas or

northern Indians; and the Ahninaibuce or worship of certain trees, or other particular objects,

as deities, by the Dacshindtyas or southern Indians. These local usages are concluded to be

founded on some precept; and the precept is inferred to be 2 general one, net a special one restricted

to the particular people among whom the usaze prevails. Vide C. 2. § 40.

23. In proportion to the amount of his allotment.) In the case of wealth gained with the

use of the common stock of brothers ranking in different tribes, the use has been of four shares

@ppertaining to the son of the Brdhman’t wife, and three, two and one shares belonging to the sons

ieee

* Mauws'wana, Acnyvura &ec.
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lives; if there be no special rule [to the contrary]: but, where the exertion

of onc is merely through the joint property, and the other contributes to the

acquisition by his person and wealth, if is a rule suggested by reason, that the

one shall have a single share, and the other two. Hence likewise it follows,

that, if the joint stock be used, shares should be assigned to each person in pro<

portion to the amount of his allotment, be it little or much, which has becn used.

Moreover the text of Carya‘yana [is similarly founded on reason. ]

‘¢ When brethren separated in regard to the patrimony, and subsequently living

“¢ anew together, make a [second ] partition, he, from whom an acquisition hae

‘© proceeded, shall again teke a double share.”

25. This is expounded by Sricara as signifying, that ‘a reunited parcener,

‘who has made an acquisition with the use of the joint stock, shall have two

“ shares; and the rest, one apicce.’

26.

commentator, that wealth, gained with no use of the common funds, appertains

Hence it appears to be the opinion both of the saint and of the

exclusively to the acquirer, even in the instance of a reunion of coparceners; and

that such wealth is not joint property: since no special allotment is directed in

the case of a gain made without use of joint stock,

27. Such being their meaning, the same is equally proper for the unseparated

Annotations,

of the Cshafriya and the rest. In such an instance, their shares of the gain should be assigned io

ciact proportiom to their respective allotments of the stock. S ricrisun‘A.

26. Of the saint and of the commentator.) Of the saint; that is, of Catya’yana: for,

after specifying residence in the same abode, he propounds a double share, if the joint stock have

been used; and does not dircct an allotment in the case of wealth acquired with no use of common

funds, Of the commentator; that is, of Sricara: for he has expressly so interpreted the text.

S RicrVsn‘A. 7

27. For reasoning opposes that restriction.} As a precept of revelation is inferred in these

terms, ‘ the {ddded should be performed,’ to authorize the observance of that festival; and not
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coparcener, as for the reunited one: because residence in the same abode [which

implies junction of property*] is equally pertinent asa reason, when separation

has not yet taken place, as when it has been annulled. Since the text is likewise

pertinent, as directing, that the acquirer shall have two shares of an acquisition

made with the use of common property, it is not right to restrict it to the case of

reunited parceners: for the reasoning, taught under the head of

opposes that restriction.

28. Besides, it is an uncontested rule, that an acquirer, as such, shall

two shares of wealth gained by the use of joint fynds: for that allotment has

been ordained by a text [of Vya‘sa] above cited (§ 14) in the single case of the

use of common stock. It is not reasonable to assign two shares only in the instance

of an acquisition made by personal exertion upon separate funds: but something

more [than two shares! ] would be reasonable; cither the whole, or something

less [than the whole.§] Here, since something less [than the whole{ ] has not

been directed either by sages or by compilers ; and since it appears, that the rest

of the brethren participate [in one case] on account of the employment of their

common stock ; it is fit, that their participation should be null [in another case }
*

where that docs not exist.

29. The rule, that the acquirer shall have twice as much as the rest, must

Amiofations.

one containing the term Prdchya indicating the particular people who practise it: so a precept of

revelation is inferred in these terms © the acquirer shall take two shares of wealth gaincd with the

‘ use of common property ;’ not one containing the term ‘ reunited parcener,’ as a restrictive epithet

of the acquirer. S‘ricrfsun‘a.

28. Where that does not exist.] Wherc neither the use of the joint funds, nor a common

exertion of the rest of the brethren, cxists; either of which would be a reason for the participation

of the coheirs. S‘ricrisuHn‘a.

and ACHYUTA. + Vide 22.

“s and 91 Ibid. Ibid.
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be grounded on reasoning: otherwise, [if its foundation in a passage of scripture

is to be assumed,* and reasoning is not to be taken as its ground ;¢ | it would be

necessary either to insert in the maxim of revelation in question, the condition of

a guin made (by the father who is declared entitled to two shares;}] or else to

establish separately the title [of an acquirer to a double share.$]

30. It is therefore truc, that wealth gained without use of joint stock

belongs to the acquirer alone, not to the rest of the coparceners.

31. Moreover, a gencral maxim [of scripture ]] } to this extent, ° Let all

“ share what is gaincd by an unseparated coparcener,’ cannot be inferred. For

an exception to wealth acquired by valour or the like [without use of the joint

stock@ | does occur. Thus Menu says, “‘ Wealth, however, acquired by learn-

“ ing, belongs exclusively to him, who acquired tt: and so does any thing given

‘ by a friend, received on account of marriage, or presented as a mark of res-

Annotations,

Otherwise tt would be necessary totnsert &c.| If it be not founded on reasoning; the

condition, that he be the acquirer, must be inserted iu the revealed maxim ‘ Let the father reserve

‘ two shares for himself.’ If then a passage of scripture be assumed in this#orm ; ‘ let the father,

‘ who has made an acquisition, reserve two shares:’ a father, who had not made an acquisilion,

would not have a double share; nor would a brother or other colicir, who was the acquirer of the

property, have a double allotment. ‘The author therefore adds, ‘ or else to establish separately

‘ the title.’ The distinct right of an acquirer, independently of paternity or other particular rela.

tion, must be separately established. Consequently, since it would be troublesome to infer a foun.

dation in scripture on both points, it is right to ground the rule on reasoning. S’ricr¥sun a.

$1. Moreover @ general maxim &c. cannot be inferred.) If the rule were founded on rca.

soning, the acquircr’s allotment should be proportionate to his exertion: and a general direction

for his taking a double share would consequently be improper. Hence it is right, that the acquirer’y

double portion should be grounded on a general maxim of revelation ia these terms, ‘ the acquirer

“ has two sharcs of what is gained before partition, and the rest have vue apiece:’ accordingly, it

is seen in the practice of the world, that, in the instance of wealth accepted as a present, though it

be gained without use of joint stock, all participate on the sole ground of its being acquired by an

unseparated coparcencr, Weighing this opinion of S’ricara’s, the author censures it. Sricrisun’s,

* MAML's WABRA, + 5 ‘a, Crup’ a Man's &c.
Abid. "> and
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* pect.”* So Meny and Visun’v ordain, ‘* What a brother has acquired by his and of
‘ aud ViekN uv,

Jabour, without using the patrimony, he need not give up without his assent;

“ for it wad gained by his own exertion.’’+

32 Without using. ] This is connected likewise with wealth acquired by 82 Exposition
of thos: tcxts.

learning ; for, in such instances also, a precept, ordaining partition if joint funds

be used, does occur.

33. Thus Yasnyawaucya says: “ Whatever else is acquired by the co- £8. Pas
A JIN

«* parcener himself, without detriment to the father’s estate, as a present froma ‘*”

« friend, or a gift at nuptials, does not appertain to the coheirs. Nor shall he,

‘* who recovers hereditary- property, which had been taken away, give it up to

‘' the coparceners: nor what has been gained by science.’’} So Na’repa: ‘ Exe Na‘ner

“ cepting what is gained by valour, the wealth of a wife, and what is acquired

“ by science, which are three sorts of property exempt from partition; and any

“ favour conferred by a father.’’§ Likewise Vya‘sa: ‘‘ Wealth gained by and Vr.

‘* science, or earned by valour, or received from affectionate kindred, belongs, at

. With wealth acquired by learning.) With the gains of science mentioned in the pre.

ceding text. (Menu 9. 206). Sricrisun‘a.

‘The term, § gains of science,’ contained in the preceding passage of Menu, is here understood.

One commentator reads in Jimu‘rA.va mANa’s text anushajyaté ** is understood,’? where the

other reads sambad’hyaté °* is connected.’? Hence a difference in their manner of stating the same

meaning.

A precept ordaining partition does occur.] Alluding to @ passage above cited (§ 16), con.

taining the reservation, © provided it were not gained by him using the paternal estate,” Cuuba-

man's and S'ricatsxy A.

33. Hereditary property.) This comprehends any common property. The same rulc conse.

quently holds good in regard to the wealth of the brethren, which they themselves acquired. Sni-

crisHn’4.

* Menu, 9. 206. Vide supra. § 9. + Mest, 9 208. Visnw'r, 18. 42. Vide supra. § 3.

¥ Vavsnvawatova, 2. 119 & 120. Vide supra. § 7. § Na‘nuoa, 13. 6. Vide supra. § 12.

Gg
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& ~~ the time of partition, to hin [who acquired it,} and shall not be claimed by

€~ the coheirs,’’*

34. Received from affectionate kmdred.] Obtained from kind relations.

35. “ What is given by the paternal grandfather, or by the father, ‘as a

“ token of affection, belongs to him {who receives it;] neither that, nor what

«is given by a mother, shall be taken from him. Whataman gains by his

*“ own abilify, without relying on the patrimony, he shall not give up to the co-

** heirs, nor that which is acquired by learning.’’t

36. By thus excepting, under these and other texts, in regard to all the

tribes and all the classes of mixed or of mediate origin, wealth acquired, with-

out use of the joint stock, bythe acquirer’s own ability; whether eflected by

means of any science; or received from affectionate kindred (being given by a

relative; ) or obtained froma friend, or at nuptials, or with a token of respect;

or gained by valouc (that is, by combat or the like; ) or earned by labour (that

is, by agriculture, service, merchandize &c.); every acquisition [made without

use of joint fundst | is excepted: therefore, since therc can be none other, the

[alleged] precept has no pertinence,

Annotafions.

31. Odtainc:?t from kind relations.| This is not tautology; but merely intended to roming

the reader of a preceding remark. (Vide § 11). Mauns wana.

36. The tribes.) ‘The tour tribes, Brahman Sc.

Jacses of mediate origin.) ‘Vhe Ambash@ha, the Carana &e.

sses of méxed origia.] The Ra@hacdr« &e. SRicnisun’a and Acuyurta.

The alleged precept has.no pertinence.|] The precept alleged by the opponent must run thas;

© divide what is gained by an unseparated coheir, other than the several Specified sorts acquired hy

* valour and so forth withwut use of jeint funds.’ But that has ne pertinence, It has no such object

as required a precept to reach it. ‘Tbe reason is stated: ‘* Since there is none other :”? that is, since

there is nv case which was not provided for by reasoning. Tue partition of wealth gained by the use

joint stock, being deducible from reasoning, was not a case unprovided for. S nicRIsHN'A.

Vide supra. & 10. + Vide supra, and Cuu’n’ a’ Man’.
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87. “Ora case or two. [of acquisition made without use of the common sv. Far reasons
re stated.

stock* } may be, in some manner, assumed, to which the precept may relate.

Still those oases should have been declared by express words: since it would

have been easy for the sages to have said, ‘ divide certain property gained by an

‘ unseparated coparcener :' and such property would be,readily understood under

its own name; better too than by using a long and circuitous expression, like

this [* wealth acquired before partition, +] other than the gains of valour &c.

{acquired without use of joint funds ;’t] for it is burdensome, And, if the pre-

sent be intended as an exception, al] the sages ought to specify every excepted

term: for, without that, the meaning of “ other than such’? would be unex-

plamed ; and the restrictive words of the sages would consequently appear as

idle as the prattle of children. But, if it be intended for illustration, then some

one imstance 1s negligently propounded by one author; and another by another

writer ; and the omission of specifying the whole is richt.

388. Therefore the maxim is, ‘divide wealth acquired with the use of the — sa.
Fa the

‘ common stock:’ and particular terms, as the gains of valour &c., are inserted = -2int, stock

in the texts as instances.

Annotations.

37. A oase or two may be assumed.| A treasure, found by an unseparated coparcener, is one

instance ; and the receirt of any thing given by a stranger, through commiseration, occnrs as another.

Since a partition of these gaius is not deducible from reasoning, for they were not obtained by the

use of joint property, how can it be suid, that the precept has no pertinence? The author proposea

this doubt. S ri’crisun a.

Idle as the prattle of children.| Yi it be severally declared ‘ divide wealth other than the gains

of science ;’ ‘ divide acquisitions other than those of valour ;? and sv forth; a knowledge is not thus

obtained of what is meant by ‘ property acquired before partition, other than particular specified

sorts,’ so as to distinguish what is liable to partition. Consequently, since it dues not determine the

proposed question whether a partition of such property shall or shall not tahe place, it is unmeaning,

and therefore similar to the prattle of children.

® AcuyurTa. Y Sri S’RIcRISHN’ A.
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39, Hence the declaring of property common, merely because it was gained

an unseparated coparcener, is not grounded on authority,

AQ. Besides, the text of Yaunyawatcya (Nor shall he who recovers

hereditary property &c.”’ § 33) 1s acknowledged by you likewise, as signifying,

that, if one recover the property of the father, grandfather, or other ancestor,

which has been taken away by any person, it appertains to him alone, not to the

rest. Thus, [the author] denying the right of unseparated coheirs in the pro-

perty, because it has been recovered, although a trace of ‘the former right exist,

denies the remoter title of the rest to wealth originally gained by the man himself.

41. It has been said by Sricara, ‘If wealth, acquired without using the

‘ patrimony, belong exclusively to the acquirer, then effects, received in a present,

‘can never be shared with another brother; for the receipt of a present cannot

‘ be attended with expenditure of paternal wealth, It is indeed alleged, that

‘ valuables are employed, at the receipt of gifts, for the gratification of the

‘ donor; asa heifer or the like in the purchase of sacrificial materials; or as

‘ milk for the support of life, during the sacrifice denominated Jy¢tishtd ana,

Annotations.

40. Denying.] If the reading be niracurvat (in the neuter,) the text of YASNYAWALCYA is

the agentin the sentence. But, if nirdcurvan (in the masculine,) Yasnyawaxcya himself is so.

Manes WARA.

Unseparatcd coheirs.\ For the text, containing no restriction, rclates to coheirs whether sep.

arated or not separated, Snrcrisun’sa and Acnyuta,

For, since the construction of the textis ‘ He shall not give up, at the time of partition, that

© which he recovers ;’ unscparated cohcirs are of course inferred, from its being understood to pres

cede partition. Cau Daman 1.

Originally.] With no trace of a former right. S’rrcrisnn a and Mane‘s'waRa.

41. sa heifer or the like.] A heifer, one year old, is directed by rituals to be given for the

purchase of the Soma or moon plant ( Asclepias acida) required for a sacrifice at which the juice

of that plant is drunk. .

As milk during the Jyo'tisht‘o’ma.] A Bréhmana is allowed to drink milk during the celebra.

tion of the Jyétishtdma, which lasts five days. This sacrifice is performed, by followers of the

» for the specifick reward of happiness in heaven,
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4 Here the valuables are not employed for the gratification of the giver, since
his gratification, by reccipt of other effects, is not requisite for a donation,

‘ the intention of which is spiritual ; and, as the act of receiving is momentary,

=

a nourishment for the person, who accepts the present, is not requisite, as it 18

during the tedious celebration of the Jydtishtéma, for him who by thata

ceremony seeks celestial bliss.”

4%, That is futile: for instances often do occur, in the world, of expen-

diture of wealth, by giving presents to induce a donation; and, in the present

age, wealth received in gifts is similar to that which is carncd by service.

Accordingly it is said, ‘‘ In the Cali age, [gifts are made] to a follower.”

43. And as for what is alleged [by the same author], that ‘ gratification

* is no cause of ‘receipt of presents, having no such operation, since long atten-

‘ dance is the cause; and wealth, therefore, is not the occasion of such receipt

Annotations,

42. Expenditure of wealth by giving presents.| By presenting agreeable things &c. or, if

the reading be upadadna (instead of upahdira,) by giving bribes &c. Snivcrisun‘a.

Wealth received in gifts ts similar to that earned by service.| Since a donation is obtained by

Jong attendance, the expenditure of wealth is sometimes requisite for the support of life. Sri

CRISHN A,

“4 follower.] One constant in attendance ; an earnest solicitor. This is connected with the

terms ‘ gifts are made ;’ for it is said ‘* In the first age, gifts are made by going to seck an accepter 5

‘* in the second, they are presented to one invited fur the purpose; in the third, to one who solicits

‘© them; in the fourth to a constant follower.”? S’ri‘crissin*a.

43. Since long attendance is the cause.| Since presents are also seen to be obtained by long

attendance, gratification does not operate towards the receipt of presents; and consequently is not

the cause. S‘arcrisun‘a.

Through the medium of gratification.| Only through that medium ; not by their own inde.

pendent power. Therefore gratification is not unoperative. S°rrcrisuyn A.

If the effect be not produced &c.} The particular disposition of the person is a concomitant

circumstance. If the proper disposition be wanting, gratification is not produced. ‘There is con-

sequently no unoperativeness of itas a cause. But some say, this is an answer to the question, how

can gratification be a cause of receipt of presents, since, in some iastanccs, no present is obtained,

though gratification be produced? S‘ri'cr¥sun'a.

Hh
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‘ through the medium of gratification ;’.that is still more futile: for long

attendance and the rest become causes of the receipt of presents, through the

medium of gratification; and, according to the diversity of men’s dispositions,

[gratification*] is seen to arise, inthe mind of one, from pecuniary gifts; of

another, from long attendance or the like; of some, from the mere evincing of

particular qualities, If the effect be not produced, for want of an attendant

circumstance, it must not be thence concluded to be no cause; since, as is

observed accordingly, gratification is produced by means which are not invari-

able.

44. It has been further urged [by the same author,] ‘If [it be alleged, ]

‘ that wealth mediately accomplishes the receipt of presents, being’ employed

a during attendance; since receipt cannot take place without contiguity; nor

* can this be without nourishment: that is denied; for nourishment, used for

‘ the support of life, previous to the celebration of a Jyétishtéma or other reli-

* gious ceremony, would mediately serve for that ceremony, since the Jy0tish-

toma could not take place without previous support of life: all food would,

~ therefore, be intended for religious ends, not for human purposes: and conse-

mo quently wealth, which supplies it, would be designed for sacrificial uses; and

rs the means of acquiring it would also be meant for the same end; and thus the

‘ maxim, that the acquisition of wealth, wealth itself, and food, are adapted to

x human purposes, would be contradicted.’

45. That is most futile; for, although it mediately contribute to the celebra-

Annotations.

By means which are not invgriable.} It is effected by various means, which arc independent

of cach other. Sricr¥sun‘a.

44, If it be alleged.] In some eopies of the text, ‘if? (yadi) is found; and that reading is

right. In other copies it is omitted; but must be supplied. Manes wara.

—— ee

“ex and Mank’s’ wha.



secT. 1.” JIMUTA VAHANA. 128

tion of the Jyotisht¢ma, food obviously .serves the immediate purpose of satis-

fying hunger; and being designed for human uses, it contributes to religious

ends; but there is no proof of its being intended for such ends; nor does its so

contributing operate towards such a result. How then should it follow, that

acquisition of wealth, wealth itself, and food, are adapted to religious purposes ?

46. Hence, [because it was not intended for that purpose, though it con-

tribute to the result,* or for the reason which will be stated,+] there is no room

for the reproach, ‘ If wealth be acknowledged to contribute to the receipt of

* presents, by means of nourishment previous to such receipt, then, since no acqui-

* sition of wealth can be made without nourishment from the time of the receiver's

* birth, every mode of gam would be accompanied with detriment to the patri-

‘ mony; and the restriction, ‘‘ without using the patrimony,’’ (§ 3.) would

* therefore not be inserted.’ For, lest the restriction become superfluous, the

text is understood to signify employment of wealth other than an expenditure of

it adapted to nourishment and similar use.

Annotations.

45. There ts no proof of its being intended for such ends.] Of its being meant for such

purposes ; of its being designed for sacrifices, S ricrYsuHn‘a.

For there is no proof of food being intended for such ends; that is, for sacrifices. Mane’

No proof of the acquisition of wealth being intended for such ends; that is, for sacrificial uses.

AcuyuTA.

The commentator proceeds to notice variations in the reading of the text, which do not, how.

ever, materially alter the sense.

46. Hence.) Because it was not intended for that purpose, though it contribute towards

it. But some interpret ‘‘ hence’ for the reason subsequently stated; that is, lest the restriction

become superfluous &e. S‘ricr¥sun‘a.

Acuyura is the author who so interprets it. Cuu'p'a‘mant1 gives the other explanation.

The text is understood to signify.] Maues’wana remarks with disapprobation a diffcrent

reading, (vachandrthatwdt for vachandrthatwam;) from which, however, by supplying @

sentence, he deduces the same meaning.

and S’RICRISUN A. + Acuyuta and MaHE ys wARa.

46. An objec

tion obviated.
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47, Moreover, an expenditure of wealth for nourishment or other use, must

necessarily be made even by a person remaining at home; and such expenditure is

not designed for the acquisition of wealth: but its having been actually intended

for that purpose is a requisite [to its being the cause of the gain:*] consequently

the supposition does not go too far,

48. Accordingly [since its being actually intended for the purpose is posi-

tively required ; its merely contributing to that end is not sufficient ;+] Vis’-

warvu Pa has said, ‘ When wealth is not acquired by giving [or using] ‘paternal

‘ property, itis declared [by the sagest] not to be common, any more than

‘ wealth received on account of marriage: it becomes not common, merely be-

‘ cause property may have been used for food or other necessaries; since that is

‘ sunilar to the sucking of the [mother’s | breast.’

4). Hence, [because its being actually intended for that purpose is a

requisite to its being the cause of the acquisition,§] though much wealth,

belonging to the father, have been expended in festivity at the son’s initiation,

or at his wedding, what is obtained by him in alms during his austeritics as a

student, or received on account of his marriage, is not common; for that expen-

diture of wealth was not made with a view to gain.

50. It is, therefore, demonstrated, that wealth, acquired by means of joint

stock used for the express purpose of gain, is common property; and no other

Is SO.

51, The same import may be deduced by abridging the substance of what

Annotations,

47. The supposition does not go too far.] Thore is not ground for supposing, that wealth,

expended for nourishment, is the cause of an acquisition. Manrs WARA,

48. Not acquired by giving paternal property.) It is thus expressly declared, that the ex.

penditure must have been actually intended for that purpose. 5 RICRISHN A.

&.,
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has been expressed, after various disquisitions, by Jire'NpRiya, who says,

' Whatever is acquired on separate funds is several property. For the sake of

* perapicuity, (gains of science and other particular sorts*] are specified by way

* of example, in these and other words, “ Wealth, however, acquired by learning,

** belongs exclusively to him who acquired it.’’t Such sorts of property are

* exempted from partition, because they are separate: but even these sorts of

‘ wealth become common, if there be a sufficient cause of a joint right. This

* also has, for the sake of ready comprebension, been in certain instances described

* [in the writings of sages} by the circumstance of joint stock used; in others,

* by that of united exertion made; in some, by that of common relation.’

52. It has been, likewise, said by Ba‘uo’ca, ‘ The rest cannot have a right

‘ to wealth gained by one brother through science, or similar means; [being ac-

‘ quired without use of joint funds, and independently of the cxcrtivns of the

‘ rest :§ ] since there is no argument for it.’

53. The practice of dividing wealth gained by receipt of presents without

expenditure of joint property, which is observed to prevail among virtuous peo-

ple, is not unsuitable, whether founded on the mutual affection of the brethren,

Annotations.

$1. But even these sorts of wealth become common.] Such sorts of woalth, being gainud %

science, valour, or the like, are joint property, if attended with a sufficient cause of a joint

*

right. Though the wealth bo of such sort, it is common property, S nicrisy’a.

By the circumstance of joint stock used.| For example, ‘ The brethren partieipate &c.’ (V va -

va). Vide § 14,

By that of united exertion made.} Asin the toxt, ‘If all of thom, boing unlearned, &c.’

CMenv, 9. 205.)

By that of common relation.) For instance, ¢ After tho death of the father and the mother,’

(Menu, 9. 104.) Vide C. 1, Sect, 4. § 14,

And thus, if any thing be givon to ono, expressly in consideration of his being the son of &

person named; all the sons of that person aro entitlod to partake. Snicnisun a and Aci yuta.

Ii

arguments.

52.

a like

Opmion.

53. The prae.

tice of dividing

all presents

acouunted Jor.
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or ona manly sentiment. Or [it may be thus accounted for:] people, observing

the partition of wealth reccived in presents, (for presents are in general gains of

science; and, as such, the participation of coheirs equally or more learned is or-

dained by a passage of law, though the property have been acquired without

use of joint funds; ) and not knowing, that this partition of the gains of learn-

ing is made under a special rule respecting science, but erroneously supposing

the partition to take effect because the wealth was gained by an unscparated co-

heir, have done so of their own accord. It is not, however, founded on uniform

practice. There is consequently nothing incongruous,

54. But, as for the text of Menu, (‘ After the death of the father, if

the eldest brother acquire any wealth, a share of that belongs to the younger

‘ brothers; provided they have duly cultivated science.""*) the meaning of it

is this; under another tex!, placing the eldest and younger brothers in the rela-

tion of father and son, (“ Asa father should protect his sons, so should the

« first born cherish his younger brothers; and they should behave to their elder

brother, like children to their father, conformably with their duty respective-

© ly.’+) the younger brothers have a title in the wealth of the eldest, though

obtained without use of joint stock, as they have in their father’s acquisitions.

But there ts this difference: that even the unlearned sons are entitled to their

father’s acquired property ; but the learned brothers only havea right to par-

ticipate in the wealth gained by the eldest.

Annotations.

54. Uf the eldest brother acquire any wealth.| Uf he alone acquire it by his labour, with «

separate stock. S ricrisnn’a.

Placing brothers in the relation of father and son.] After the death of the father; for the

text occurs under that head.

Juunger brothers have a title in the wealth of the eldest.] Notin that which is acquired by

the middlemost. S’rRicristn’A.

* Meny, 9. 204. + Menu, 9. 108.



SECT. LI. JIMUTA 127

55. This interpretation is right; for the terms of the text would else be-

come unmeaning; expressing ‘ after the death of the father’ ‘if the eldest bro-

ther &c.’ ‘ provided they have duly cultivated science.’

56. Consequently it was an inaccurate assertion, that another unscparated

brother participates, on the sole ground of the acquisition being made by an un-

separated coheir.

SECTION IL

Definitions of the various sorts of acquisitions &c. exempt from partition.

1. Onthis [eccasion, or among topicks hinted,*] the gains of science are

explained. Upon that subject Caryavana says, “ What is gained by the solution

“ (of a difficulty], after a prize has been offered, must be considered as

C6nx acquired through science, and is not included in partition [among coheirs ].

ce What has been obtained from a pupil, or by officiating as a priest, or for

“ [answering | a question, or for determining a doubtful point, or through

a“ display of knowledge, or by [success in} disputation, or for superiour

¢ yN {skill in] reading, the sages have dIeclared to be the gains of science

€¢ * and not subject to distribution. The same rule likewise prevails in the arts ;

Annotattons.

55. For the terms of the text would else become unmeaning.| They would he superfluous,

if the younger brothers had a right, sitgply as such, to the gains of the eldest generally. SRicnisun A.

After the death of the father.) Wence it appears, that the younger brothers do not participate

in the separate acquisitions of the cldest, male while the father was living. Sricrisun a &c.

1. On this.) Among those sorts of partible property. If the reading be atra, ‘‘ here’? instead

of tatra “ there,” the sense is, * on this opportunity.” Snicrisun a.

55. Confirma.
tion of that er.

position.
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« for the excess above the price [of the common goods], and that which is

CHAP. TY.

« gained through skill by winning from another a stake at play, must be

* considered as acquired by science, and not liable to partition, So Vatuas-

« pars has ordained.”

‘If you solve this well, I will give you so much money:’ after such

an offer, if one solve the difficulty and obtain the prize, it is not subject to

distribution.

3. Fromapupil.] From a person instructed by the acquirer,

4. By officiating asa priest.| Received as a fee or gratuity from a person

employing him to officiate at a sacrifice.

5. These are fees, not presents; for they are similar to wages or hire.

6. So, a question relative to science being resolved, if any one, througls

satisfaction, give any thing which had not been previously offered.

7. Also what is obtained by clearing the doubts of one, by whom an offer

has been thus made: ‘‘ To him, who removes my doubts on the meaning of this

“* passage, I will give this gold.’’ Or [it may signify a fee, such as} the sixth

The excess ahove the price.) Waving taken gold or the like belonging to the joint stock, and

having made bracelets or similar things, the value, which is thus supcradded by the skill of the artist

to the price of the gold &c., is an acquisition made through science, S‘ricrYsan a.

By winning a stake at play.) A wager, previously staked, which is won by superiour skill in

play.

5. These are fees.) To obviate the seeming tautology in the subsequent mention of a present

obtained through the display of learning, after noticing a reward for resolving well a difficult

question; the author says © it isa feo, mot a present.’ It is not obtained by the mere acceptance

of a gift.

S'nicrisun’a.

SricrisHn a.

6. A question relative fo science being resolved.) A proper answer having been given tea

question proposed,
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part or the like, reccived for a correct decision between two litigant parties, who

apply for the determination of a dubious and contested point.

8. Likewise, what is received in a present or the like for displaying his

knowledge in the sacred ordinances and so forth.

9. So, in a contest between two persons respecting their knowledge of

sacred ordinances, or in any other controversy whatsoever concerning their respec-

tive attainments, what is gained by surpassing the opponent.

10. Likewise, where a single article is to be given, and there are many

competitors, what is received for reading in a superiour manner.

il.

skill in the arts and so forth.

Also, what is gained by painters, goldsmiths and other artists, through

12. In like manner, what is won by beating another at play.

13. All this isexempt from being shared with the rest of the coparceners.

The meaning is as follows: whatever is acquired by any [skill or] science, be-

longs to the acquirer, not to the rest. For illustration only, it has been stated at

large by Catyayana, to obviate the errour of Srrcara and others.

14.

ence ;*} what is obtaincd in a present by displaying and making known his own

Hlence, [since it.is enumerated by Ca‘tyayana among the gains of sci-

Annotations,

9. Gained ly surpassing the opponent.] Received on terminating the contest by demon.

strating the proposition: having been previously staked by the disputant, or being generously given

by the king.

13. For illustration.) For an example of wealth gained by science without use of joint

funds.

The errour of S rrcara and others.) Their mistake in supposing an acquisition to be subject

S ricrisun’a.

S‘ricrisHna and AcHYUTA.

S RIGRISIEN A.to partition simply because it was obtained by an unseparated coparcener.

and ACHYUTA.
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owledes, is also an acquisition made by science: for a prescntis givea to a

learned man on account of his learuing.

15. 15. So Yama: “ A man endowed with science, regular in [the performance

of his] duties, contented, patient, with subdued passions, of strict veracity,

« grateful, disinterested, kind to cows, careful of them, generous, a performer of

sacrifices, and a priest, the sage pronounce to be a worthy object. But a pre-

« sent should not be conferred on such as neglect rigid observances, or are igno-

« rant of holy texts, or merely tive by their class: for a stone transports not a

‘* stone [over the stream ].”’

16. The pre- 16. For, it is in right of his learning, that he is a fit object of gifts; and
sent is given on ° , co
account of o-:

learning. unlearned men are unworthy objects.

IT. A different 17. Hence, what has been alleged by some one, that the gains of science
Constcuctrony Lee

futed.

signify such gifts [only* ] as are received on account of teaching ; must be rejected

as having been said for want of secing the text above cited : and because the word

science (vidya ) being derived from the root vid to know, signifies any knowledge

[or shill}. |

objechion
18. As for what is objected by Sricara, that ‘by pronouncing wealth

* received in presents to be the carning of science, receipt of presents, instruction

Annotattons,

17. Vor want of sceing the text above cited.] Meaning the text of Ca‘tya’yana. (§ 1.)

S‘nicrisan A.

It must be rejected as inconsistent with the sense of the above cited text of Yama. (§ 15.)

This commentator appears to have read vachanarthadarsandt © from seeing the purport of

* the text;? in place of vachanddarsanat * for want of sceing the text.’

18. By pronouncing wealth receised in presents to be the earning of science.) S'ricara’s

meaning is, that, if the fec for assistance in sacrificing be a gain made through science, because it
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‘ of pupils, and assistance in sacrifice, are confounded :’ that is very futile; since,

although presents and the rewards of teaching and assisting at sacrifices, and

other particular sorts, be connected as being equally gains of science; yet the

several sorts are not confounded: for still the rewards of teaching and of sacri-

ficing are not presents; and it is an uncontested truth, that a black bull, a red

or a pied one, or other individuals, though equally bulls, are not confounded.

19. Accordingly, [as they are not confounded,* or because things generi-

cally similar are specifically different ;f therefore, | since [it may be asked | ‘how

does the sage, by pronouncing what is received from a pupil or for officiating as a

priest to be the carning of science, fail in discriminating the rewards of teach-

ung and of sacrificing ?’ the allegation [of their being confounded,}] merely by

way of offering an objection, must be rejected.

20. CatTYAYANA propounds the gains of valour &c. ‘“ When [a soldier ]

** performs a gallant action, despising danger; and favour is shown to him by

x«* his lord pleased with that action; whatever property is then received by him,

€ ro shall be considered as gained by valour. That and what is taken under a

6 n~ standard, are declared not to be subject to distribution. What is seized [by

c ~ a soldicr] in war, after risking his life for his lord and routing the forces of

~*~t

b
the enemy, is named spoil taken under a standard.’"

Annotations.

i: by science that the man was fitted for officiating; and if the reward of teaching and the receipt

of presents be so likewise ; then all three, being the gains of science, areconfounded. $ ricrisun a.

A black bull.] Nila, the term here used, significs blue, and is frequently employed in the

sense of black; but the sort of bull intended by that term, in the selection of a stecr to be

consecrated and let loose at obsequies and on certain other occasions, is onc of a red colour, with

brown head and tail, and with white hoofs and horns.

.A red one.} Capila: When applied to a cow, this term signifies one of the colour of lac dic, with

black tail and white hoofs.

geAcHYUTA. SBicRSHN A,
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91. « But wealth received on account of marriage is considered to be

«© that which has been accepted with a wife.”

92, 'The meaning is, received at the time of accepting a bride.

23. So Menv and Visun’v state other sorts of property exempt from parti-

tion. ‘ Clothes, vehicles, ornaments, prepared food, water, women, and fur-

« niture for repose or for meals, are declared not liable to distribution. *”’

24. Clothes.] Personal apparel and raiment intended to be worn at assem~-

biies.

Vehicles. | Carriages or horses and the like.

Ornaments. ] Rings and so forth.

Prepared food. | Sweetmeats &c.

Water.] Contained in a pond or well; as suited to use.

Women. } Other than female slaves.

Furniture for repose or for meals.] Beds, and vessels used for eating and

sipping (or drinking | and similar purposes.

Annotations,

Received at the time of eccepting a bride.| This is indefinite: for the same must be

likewise understood of other property received in consequence of becoming a son-in-law. S gi.

CRISHN A.

24. Suited to use.) Adapted to employment.

There is not, in this instance, a restriction of equal shares.

As much should be taken by each person as

will supply his wants. SRicRIsun'a.

Other than female slaves.) Since the partition of a female slave is directed by Vriuasparr,

(°° A single female slave should be employed in labour, in the houses of the several coheirg

“© successively &c.’’?+) the author says, * other than female slaves.’ S ricrYsun‘A.

Female slauves.| Mcaning women kept for enjoyment. Maue’s wara.

Accordingly Gautama says, ‘* No partition is allowed ia the case of women connected [with

one of the parceners|.”¢ AcnyurTa.

Furniture for repose &c.] The words are ybga-cshéma-prachdéran cha. The Retndcara

Menv, 9. 219. But not found in "u's institutes. Vide C. i.

Vide Mitacshard, c. i. Sect. 4.



SECT. IT, JIMUTA VAHANA, 133

25. So Vyasa: “ Aplace of sacrifice, a field, a vehicle, dressed food, 2%.
enunicrates

water and women, are not divisible among kinsmen, though [transmitted] for ‘TMP'*¢atlicles.

‘* a thousand generations,’’

26. A place of sacrifice.] The spot, where sacrifices are performed; or 26. Interpreta-
tion of the text.

else an idol: not wealth obtained by sacrificing ; for that has been noticed as

being the carning of science.

27. Thus Catyayana: ‘ The path for cows, the carriage road, clothes, 97. catvay-
ANA 8pecifies

“* and any thing which is worn on the body, should not be divided; nor what QU'er sxempt-

** is requisite for use, or intended for arts: so Vriuaspati declares.”

28. Requisite for use.] What is fit for each person’s use ; as books and the 28. Mewning of
1€ Pusouge.

like in the study of the Vedas &c. That shall not be shared by ignorant

brethren. So what is adapted to the arts, belongs to artists; not to persons

ignorant of the particular art.

29. Also S’anc’na and Lic’uira: “ No division of a dwelling takes place; 29.
and Lae miva

“nor of water pots, ornaments, and things not of gencral use, nor of women, ‘§rub,

** clothes, and channels for draining water. Prasapati has so ordained.’’

30. <A house, garden or the like, which onc of the coheirs had constructed 30. Expl
ou vU e

within the site of the dwelling place, during the father’s life time, remains his

Annotations.

expounds ydga-cshéma the counsellor and priest; and prachara the path for cows and other

cattle &c. AcHyuTA.

These terms are olthorwise explained in the Mifacshard. C. 1. Sect. 4. § 23.

28. As books &c.} If there be other effects of equal valac with the books, these shall be

retained by the learned brethren; and other chattels shall be taken by the illiterate coheirs.

This must be inferred. Else, if the hereditary property consist in books only, the illiterate heirs

might be deprived of subsistence, if they had no right of participation. S ricrisiy’a.

29. Things not of general use.) As books for illiterate persons and so forth. S‘ricnrisnv‘a.
Channels for draining water.] Raauunannana reads apam prachéra-ra@hyanan ; * water,

§ vessels and roads ;’ in place of apdm prachurart’hangm, § channels for draining water.’

L ]
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indivisible property: for his father bas assented by not forbidding the construc-

tion of it. | .

31. So, even property inherited from the paternal grandfather, which ‘has:

long been: lost, and is not recovered by the rest through inability, or through

aversion from [the efforts requisite for its] recovery, belongs exclusively to the

father, if recovered by him on his own funds, and by his own labour ; and is not

common property.

32.

‘ which remained unrecovered, he shall not, against his will, share it with the

Thus Menu ordains: “ If a father recover the property of his father,

* sons, since in fact it was acquired by himself.’’*

33. Property appertaining to his father, not recovered by the sons; not

retrieved by them. The other readings, anavapya and anavapyam [in place of

anavda ptam, | are unfounded,

34. Vuinaspati says, “ Over the grandfather’s property, which has been

seized [by strangers] and is recovered by the father through his own ability,

« and over [any thing] gained by him through science, valour or the like, the

¢

€"n

an father’s full dominion 1s ordained. We may give it away at his pleasure, or

€ x he may defray his consumption with such wealth; but, on failure of him, the

sons are pronounced entitled to equal shares.”

Arnrotations.

$3. The other readings are unfounded.) For, according to one reading, something must

be understood; and according to the other, a term must be taken ina secondary acceptation.

S RU cRIsun’a.

31. Equal shares.) The specifying of equal shares forbids the deduction of a twentieth part

for the eldest. Crru’p a MAn’: and S‘ricrisun’a.

He may defray his consumption with such wealth.] All the copics, which have beeu collated,

agree in reading bhogan chaiva taté dhandt * he may defray his consumption with that wealth.’

* Menu, 9. 200,
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35. Through his own ability.] The author thus indicates a separate per-

sonal exertion..

SECT. IT,.

86. In both texts, the term “ father” is indefinite: for a reason [of the

precept] is stated; “since in fact it was acquired: by himself.” (§ 32.),

37. Thus the rule must be understood in the instance of any such hereditary

property, other than land, exactly as in the case of property not hereditary, but

acquired by the man himeelf.

38. S’anc’na propounds a special rule regarding land. ‘Land, inherited

* in regular succession, but which had been formerly lost, and which a single

Their] shall recover solely by his own labour, the rest may divide according to

** their due allotments, having first given him a fourth part.”

39. By the term “solely” the author intimates, that neither common funds

were used nor joint personal exertions made. Still it does not become the separate

property of the person retrieving it; but a fourth part of the land recovered must

be given to him in addition [to his regular allotment: ] by force of the word

land; and because there is no reason for supposing it to be vague.

40. Thus have been explained both what is divisible and what is exempt

from partition.

But, in every other compilation, as the Retndcara, Smrtti-chandrica, Calpataru &c. the reading is

bhagan instcad of bhégan: ‘Ile may make a distribution of such wealth.’

$9. In addition.| The meaning of the text is, * having given a fourth part of the land in ad.

© dition, to the person who recovered it, all the coheirs, together with him, shall take equal shares.’

It is not understood from the term ‘* the rest,” that a fourth part only shall be given to him: for it

would be an unequal rule, since the person, recovering the land, would receive less than his cohcir,

if there be one or ¢wo sharers unconcerned in the recovery. S‘Rit
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CUAPTER VII.

On the participation of sons born after a partition.

1 Mrav oeI. I FI; share of a son born after the partition of the estate is nowdeclare, that a

60n born after
titi is hel 

° 

” 

owyeto his futher, @eclared. On that subject Menu and Na‘repa say, “ A son, born after a diyis
hares wit!

reunited bree € sion, shall alone take the paternal wealth ; or he shall participate with such [of

« the brethren, ] as are reunited with the [father.”’]*

interpreta 2. Ifthe father, having separated his sons, and having reserved for himself

a share according to law, die without being reunited with his sons; then a son,

who is born after the partition, shall alone take the father’s wealth ; and that only

shall be his allotment. But, if the father die after reuniting himself with some

of his sons, that son shall receive his share from the reunited coheirs.

8. Gautawa 3. Thus Gautama says: ‘ A son, begotten after partition, takes exclu-
also pronounces
hi tei . e 

."Vsabare ©: Sively the wealth of his father.’

2. Having reserved a share according to law.| t is thus hinted, that, if the father, through

ignorance of the Jaw, have made a partition in which he took a very small share for himself, his son,

afterwards begotten, shall receive a due allotment from the brethren. § rit

Menu, 9. 216. Na’arva, 18. 43. Gaurama, 28, 27,
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4. He, of whom the conception was subsequent to the division of the estate,

is a son begotten after partition; being procreated by a person, who is separated

{from coparceners:] for, without conception, there is no procreation. Therefore,

if the sons were separated [from the father, | while his wife was pregnant but not

known to be so, the son, who is afterwards born [of that pregnancy,} shall

receive his share from his brothers.

5. Not one only, but even many sons, begotten after a partition, shall take

exclusively the paternal wealth. Thus Vrinaspatr says: ‘“ The younger

‘© brothers of those, who have made a partition with their father, whether chil-

‘¢ dren of the same mother, or of other wives, shall take their father’s share.

« A son, born before partition, has no claim on the paternal wealth; nor one,

begotten after it, on that of his brother.’’

6. One, born previously to the partition, is not entitled to the paternal

estate: nor one begotten by the separatcd father, to the estate of his brother.

So the same author declares: “ Allthe wealth, which is acquired by the father

Annotatfons,

4. Shall receive his share from hie brothers.] This must be understood where the father

semains separate, having reserved for himself what ought to be reserved by him, and having given the

‘vesiduo to his sons. But, if thcfather be dead, the shares of him and of the brethren must be thrown

together, and divided, according to law, by all the orothers. However, Cuup aman) directs a new

partition by mixing the whole of the effects, although the father be living ; because the double share,

or other allotment reserved by him, was not according to law. In the case supposed, if a share were

previously sct apart for the child in the womb, the wife’s pregnancy being known, all shall partici-

pate in the father's allotment [after his demise, ] provided there be no son begotten after the partition.

But, if the father himself, though apprized of the pregnancy, have given shares to his sons, in virtue

of his power as owner; the child in the womb has no right to participate, since their property in

those shares is complete: he has a right only to the father’s allotment; and, if there be a son be.

gotten after the partition, he is entitled to partake equally with him. S'nricrtsun‘a.

6. Which is acquired by himself.) It is thus intimated, that what is acquired, through per.

gona] labour, on separate funds, by the father who is reunited 2fter partition with another son,

belongs also to the son begotten after the partition, and not to the reunited parcencrs. Snicuisun a.
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«< himself, who has made a partition with his sons, goes to the son begotten by

‘* him after the partition. Those, born before it, are declared to have no right ;

‘© as in the wealth, so in the debts likewise, and in gifts, pledges and purchases.”

7. Under the term “ all,”’ wealth, however considerable, which is acquired

by the father, goes to the son begotten by him after partition.

8. “ They have no claims on cach other, except for acts of mourning and

© libations of water.”

9, By specifying ‘ Acts of mourning and libations of water” only, the

author excludes the remoter pretensions to a participation in wealth,

10. This is applicable only to the case of wealth acquired by the father.

But, if property inherited from the grandfather, as land or the like, had been di-

vided, he may take a share of such property from his brothers: for partition of it

is authorized, [only] when the mother becomes incapable of bearing more

children. (Consequently, since the partition is illegal, having been made in other

circumstances, it ought to be annulled.* |

J}. That is declared by Visun’u: “ Sons, with whom the father has made

‘“ g@ partition, should give a share to the son born after the distribution.” f

12. So Yaunyawaxcya: ‘‘ When the sons have been separated, one, after-

© wards born of a woman equal in class, shares the distribution. His allotment

« must positively be made, out of the visible estate corrected for income and

© expenditure.’’t

Annotations.

10. Land or the like.) A corrody and shares are intended by the terms ‘ or the like ;” for

ems. pearls &c. are similar to a man’s own acquired wealth. S ricrisun A.
9

12. Must positively.| The particle o@ is affirmative; and what has been consumed, is con.

sequently excepted. Snicrisuna &ce.

+ Visun'v, 17. 3, t Ya unvawaLcya, 2, 193,
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13. Since it disagrees with the ordinance, that ‘he shall alone take the
* paternal wealth,” (§ 1.) it must relate to hereditary property, for the reason

abovementioned.

The particle signifies ‘or,’ and denotes a regulated alternative. If there be evidence of the

income and expenditure, the allotment shall be made, out of the ‘ visible estatu:’ if not, it must

be grounded on a reference to the amount originally distributed. Manurswara.

The visible estate.| ‘The wealth forthcoming. Acnyvura.

The remainder after allowing for income and expenditure: or that whch is forthcoming.

Manes WARA.

13. For the reason abovementioned.| That which was stated; ‘ because distribution is

authorized when the mothcr becomes incapable &c.’? Therefore, whether pregnancy were known or
not; the partition being illegal, which has been made, of the grandfather’s estate, without the

mother’s being incapable of bearing more children, it ought to be annulled; and the two last cited

passages will relate to the distribution of such property: but the preceding texts of Munu and the

rest regard the father’s own acquired wealth. The contrary must not be supposed. § nicnisun a.
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CHAPTER VIii.

On the allotment of a share to a coparcener returning

from abroad.

). Tur participation of one, who arrives after the distribution of the
estate, is next declared. On this subject Vrinaspati says, ‘ Whether partition

“* have, or have not, been made; whenever an heir appears, he shall receive a

** share of whatever common property there is, Be it debt, or a writing, or

“* house, or field, which descended from his paternal ancestor, he shall take his

«© due share of it, when he comes, even though he have been long absent.”

2. ‘* Ifa man Icave the common family, and reside in another country, his

** share must no doubt be given to his male descendants when they return. Be

«* the descendant third, or fifth, or even seventh, in degree, he shall receive bis

* hereditary allotment, on proof of his birth and name.”’

Annotations.

1. Whether partition have or have not been made.) By the rest, who remain in the country.

So the text must be supplied. Acuyuta.

Whatever common property.\ Which has descended from his ancestor. AcHuyutTa.

2. Or even seventh.| ‘The particle ‘‘ or’’ (vd@) connects this with other degrees not men.

tioned but included within the seventh. ‘Therefore descendants, as far as the scventh in degree,



JIMUTA VAHANA. 141

3. * To the lineal descendants, when they appear, of that man, whom the

“ neighbours and old inhabitants know by tradition to be the proprietor, the land

“* must be surrendered by his kinsmen.’”

4. Under this text ; the heir [ofa coparcener] long absent shall take his

due allotment, after making himself known to the old inhabitants scttled on all

sides.

5. Such is the participation of one arriving after a division.

Annotations.

returning from a foreign country, participate: not so the cighth or other remoter descendant. Ac.

cordingly, the text, which expresses, that ** The right to participation ceases with the seventh

** person,” relates to this subject. S’ricriswn‘a.

Be he the third, or fifth, or even seventh.] The particle “or” is here employed in an

indefinite sense. If thercfore, at the time of the demise of the ancestor and owner, a descendant,

within the degree of great grandson, berthe eldest of the male issue living; then, since the property

devolves in regular succession on the progeny, the descendant, even beyond the seventh degree, may

have a good title. But, if the eldest of the [surviving] male issue be the son of the great

grandson ; then, since he is destitute of title, being debarred from offering a funeral oblation, his

son, though fifth in descent, has not the right of succession. AcnyuTA.

The foregoing is cited, without mention of the author’s name, by S‘ricrisuyn’a, who replies,

¢ That is not right: for, were it so, there would be no difference in the cases of one who remained

¢ at home and of one who went abroad; and the text would consequently be superfuous. Accor-

¢ dingly a separate revelation must be presumed as the ground of that text. ‘This should be coasi-

© dered by the wise.’

The close of S’ricrisun‘a’s reply bears allusion to the sequel of Aciryuta’s argument, in which

it is said, ‘ As for the supposition, that the rights of third, fifth &c. are determined according to

‘ the greater or Jess distance of the place; but, since the succession is ordained to extend as far as

* the seventh in degree, it extends no further; and accordingly another passage of law exprosacs,

* that inheritance stops beyond the seventh in descent : That is wrung, for it would be necessary to

‘ assume another fuundation of it [in scripture; ] and the rule would be irrelevant, since no dctore.

* mination could be formed, as there is no ground for selection of particular distances.’

3. On proof of
his descent.

4. Such proof

is necessary.

§ Conclusion.
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CHAPTER

On the participation of sons by women of various tribes.

]. P, RTITION among sons of the same futher by different women;
some equal to hunseif by class, others married inthe dircct order of the tribes, is

now described.

2. Marriage is allowed with women in the order of the tribes, as well as

with those of equal class; for Menu says, “ For the first marriage of the twice

“* born classes, a woman of the same tribe 1s recommended; but for such, as are

c y impelled by desire, those following are prefcrable in the order of the classes,

‘ A Stdrdé woman only must be the wife of a Sidra; she and a woman of his

« own tribe [are the only wives] of a merchant; they two, and a woman of his

“* own class, are alone cligible for a man of the royal [or military] tribe; and

€ ry those [three | and a woman of his own rank [may be wives] of a priest."’*

3. A Sdédrad woman only.} The particle “ only’ is connected with every

member of the sentence; for that term, expressed iinmediately before, is under-

stood with the words “ she,” ‘ they two,’ and ‘ those three.’” The meaning is,

that marriage in the inverse order of the tribes must by no mcans be contracted.

Menu, 3. 12.—13.
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4. But for such, as are impelled by desire, these &c.] This indicates an

alleviation of offence, not entire exemption from blame.

5. So Sanc’na and Lic'nita declare, “ Wives must be espoused. Women

“* of like class are preferable for all persons.’’ This is stated as the principal rule.

The succedaneous one follows: ‘‘ Four wives of a Brahmava are allowed in the

*¢ direct order; three, of a Cshatriya; two, ofa Vaisya; and one, ofa Sudra.”

G. The numbers here stated, ‘‘ four’ &c. are intended to refer to the tribes.

7 These women are wedded wives. So Pair’ninas: shows: “ Four

wedded wives ofa Brahman'a are allowed; and three, two, and one, of the

“* rest respectively.

8. Ofthe rest.] Ofthe Cshatriya &c. in their order, three, two, and one,

may be allowed.

9. Though [such a marriage be] in the direct order of the classes, Mrnu

and Visun’u haye strongly censured the union of a man of a regenerate tribe with

a Sidra woman. ‘* Men of the twice born classes, who, through infatuation,

** marry a woman of the low tribe, soon degrade their families and progeny to the

** state of Sudras. According to Atri and [Gautama] the son of Urar’nya,

‘ he, who marrics a Sadra woman is degraded instantly ; according to Saunsca,

€un on the birth of a son; and, according to Buriau, on the birth of a son's son.

n« A Brahman‘a, whe has ascended the couch of a Sudré@ woman, sinks to a

€ “ rerion of torment: or, if be have begot a child on her, he loses even his

priestly rank.’”

Annotations.

6. The numbcrs refer to the tribes.| Therefore, the marriage of a Bréhman'a with five or

six Bradhmanis is not prohibited. S ricnisnn‘a.

‘The meaning is, that five or six wives, similar to the husband himself in class, are not for.

bidden to a man of the sacerdotal] or other tribe, Acuyura.

* MzENu, 3. 15.—1T,
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10.

woman married in regular gradation.

It thus appears, that the texts are applicable to the instance of such a

Harrra’s text also, which coincides with

that of Menu and the rest, relates to a woman espoused. Thus he says, ‘“‘ No

other is so sacrilegious, asis the husband of a womanof the servile tribe; for

‘that Brahmara is slain by the child, which he himself begets on her.”

Accordingly [since marriage with a Sidra woman, and procreation of issue by

her, are offences ;*] Sanc’sa omits the Sidra in describing a wife eligible for a

twice born man. “ A Brahman7, a Cshatriyd, and a Vaisya are propounded

<‘ as the allowed wives of a Brahman‘a; a Cshatriyi and a Vaisya, of a

“ Cshariya ; but a Vaisyd is ordained the only wife of a Vaisya; anda Siu-

“ dra, of a Sudra.”’

11. Hence these evils do not ensue on the procreation of offspring upon a

Sidra woman, not married to [the Brahman‘a] himself: but a venial offence

is committed, and a slight penance is requisite, as will be shown.

12. Menu propounds the distribution among sons of four classes. “' Let the

‘ venerable son take three shares of the heritage; and the son of the Cshatriya

‘* wife, two shares; the son of the Vais'yd wife, a share and a half; and the

* son of the Sadra wife, may take a share. Or Ict a person, conversant with

« Jaw, divide the whole collected estate into tea parts, and make a legal

** distribution by this [following] rule: let the veacrable son receive four parts ;

*‘ the son of the Cshatriya, three; let the son of the Vuis'yd have two parts;

‘* and let the son of the Sudrd take a single part.’’+

Annotations,

11. Not married to himself.] That is, marricd to another man.

contradict what is subsequently said, * This passage (Menu, 9. 178.) supposes the S ddrd to be

© unmarried.’

It does not, therefore,

SRICRISHN A.

Menv, 9. 151.+153.
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13. ‘Two modes are propounded on the supposition of some [superiority of ]

good qualities {in the sons belonging to regenerate tribcs,* or in the Sudrd's

son.t |

14, On this subject Visun‘u has delivered rules: ‘If there be sons of a

«© Brahman‘aby women of the four tribes,”’{ &c. down to the concluding passage,

<* On this principle, shares should be distributed in other cases likewise.’’§

15. The son of a Brahman‘a by a Cshatriyd wife, if eldest of all by birth

and superiour in virtue, shall be an equal sharer with the Bréhman‘a sou: and

the son of a Brahman‘a, or of Cshatriya, by a Vais'yad wife, shall, in like cir-

cumstances, be an equal participator with the Cshatriya son. So Vrinasrari

directs: ‘‘ The son of a Cshatriyé wife, being elder by birth, and endowed with

Annotations.

18. On the supposition of some good qgualities.] In the sons belonging to the regenerate

tribes. This phrase must be here understood. Acuyura.

According to the good and bad qualities of the S“udrd’s son.

S’RIcRISHN A.

Some say, on the supposition

of some good qualities in the sons belonging to regenerate classes.

Of the two modes, that, by which a greater portion is allotted to him, than by the other,

should be selected in favour of the person, who is superiour in good qualities. CHuD A MAN'!.

If the first mentioned be respectively superiour in good qualities, the distribution must be

made in ten parts.

It should be here understood, that he, who is supcriour by his good qualities, shall take out of

the whole estate the share allotted to a person of his tribe, according to the distribution in ten

parts: and the residue shall be taken by the rest, sharing it according to the distribution in seven

and a half parts; but the share of him, who is superiour in good qunalitles, must be omitted [in this

further partition.] However, should the S ddrd’s son be superiour in virtue, the mode of allotment

by scven and a half shares must be followed: since he would have a less portion, if the mode of

distribution in ten parts were observed. Maes wara.

14. Down to the concluding passage.| Visunvu’s text has not been inserted by this author,

through fear of prolixity. S‘ricrisHn A.

It is more fully cited by Acuyura as well as by S’rnicrisu- a: but the insertion of it in these

notes is not judged necessary.

¢ Visun’v, 18. 1. Visun‘u, 18, 40,
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superiour qualities, shall have an equal share with the venerable son of the

“ Brahman ; and, in like manner, the son of a Vais‘yé wife shall share equally

“ with the soldier.” So Baun’na’yana says, ‘ Of the sons by a woman of equal

“ class and by one of the next inferivur tribe, if this son of the wife one degree

‘ lower [than her husband] be [the most] virtuous, he may take the allotment

« of ancldest son. For a virtuous brother is the supporter of the rest.”

16. Itis thus shown, that the Sddra likewise, in similar circumstances,

shall have an equal share with the Vuisya son.

17. But land, which has been acquired by the father, through acceptance

[of a pious donation,] shall belong tothe son of the Brahman7 exclusively, not to

the Cshatriya son and the rest: and the house, and hereditary field, appertain to

the sons of regenerate classes, not to the Sidra. So Vrthat Menu declares:

« The sons of the Brahmani shall take land which was received as a pious gift;

** but all the sons of twice-born classes shall have the house, as well as the field,

‘© which has descended from ancestors.”’

18, All sons, belonging to regenerate tribes, have a right to hereditary ac-

quisitions gained both by the paternal grandfather and by the paternal great

grandfather ; for it is expressed without restriction, “ descended from ancestors.’

But, in the case of land obtained by acceptance [of a donation,]| since the right

of the Cshatriya’’s son and the rest is denied, that of grandsons and other descen-

dants [claiming through such sons*] is [properly{] unacknowledged.

38. Grandsoxs &c.] The grandsons of the Cshatriyd or other inferiour wife. § ricrYsan‘a.

Is unacknowledged.| Dissent from their right is correct. So the sentence must be supplicd.

For, since the nearer relative has no title, it follows, by reasoning a fortiori, that the rclative’s

relative has none. S ricalsun‘a.

+ Ibid.
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19. This is declared by Vrisaspatr: “ Land, obtained by acceptance of '. A
ot Vr

¢ donation, must not be given to the son of a Cshatriya’ or other wife of nmi»

* inferiour tribe: even though his father give it to him, the son of the Bra‘h-

© man? may resume it, when [his father is] dead.’ And thus [since the text

of Vrinaspati has the same foundation,*] land, obtained by acceptance of plows grant

donation, is the same which has been termed [by MeEnvut] land reccived as a:

pious gift (brahme-da‘ya): for the study of the Vedas (here signified by the

term brahme,) and the knowledge of their meaning, have been propounded

as qualifications for the receipt of gifts.

20. It is not land which has been received as a present, according to the 20. Not amere
present.

text of Menu: (‘* To priests returned from the mansion of their preceptors,

** let the king show due respect; for that holy mode of showing respect by

kings, is pronounced unperishable.’’f ) Since this assumes the form of a token

of respect.

21. Or else, this land is excepted by the one author, as the other is by the 21. However,
this may be al-

other 
so intended.

Annotations.

19. A pious gift.] In the phrase brakme-ddydgata, in the text of Vrihat Menu; which has

been translated ‘* received as a pious gift.”

As qualifications for the receipt of gifts.) For a proper object of donations is so described.

(Vide C. 6. Sect. 2. § 15.)

21. This is excepted by the one author as the other is by the other.] This, meaning a res.

pectful present, is excepted by onc, namely by Vatuasrat1; and land received in a pious donation,

by the other, namely by Vridd’ha Menu. Hence, both sorts descend from the father to the son

of the Bradkhmané wife. Cuu'pa’man't.

This, which is in the form of a respectful present, is excepted by one, namely by Menv ;

and the other, meaning land received asa pious gift, by the ocher, that is, by Variwaspati: and

thus both sorts of land kelong exclusively to the Brakman‘i’s son. S‘ricnisan’a and Aonyuta.

* Cuu’D’s MAN‘. S’nicRisHNn’A, MENV, 7. 82.
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But the land of a Brahman‘a is not universally a boly heritage

(brahmc-da'ya): for it is expressly declared, that sons of twice-born classes

have a right to the hereditary field; and the Stidra is alone excluded. Soa

passage of law expresses: ‘‘ The son, begotten on a Sidré woman by any man

‘* of a twice-born class, is not entitled to a share of land; but one, begotten

« on her, being of equal class, shall take all the property [ whether land or chat-

tels*]; thus is the law settled.’’}

23. Since land only is mentioned, it follows, that a Sddra’s son has no right

to land acquired by his father, being of a regenerate tribe, through purchase, of

through favour, or through any other means,

24.

part [ of the inheritance ]: and [the remaining] two parts go to the Sapin‘das ; or,

A Sidra, being the only son of a Brahman‘a, is entitled to a third

on failure of them, to the Saculyas ; or, if there be none, to the person, who per-

forms the obsequies. So Devata ordains: ‘‘ A Nisha da, being the only son of

‘* a priest, shall have a third part [of the heritage |; and let the kinsman, near or

* remote, who performs the obsequies [for the deceased |, take the two [remain-

ing | shares.”

25. The son, begotten by a Bréhman‘a on a Sidri, is termed a Nishéda.

The diffcrence between the Sapin’da and Saculya (the near and the remote kins-

man) will be explained {under the head of succession to the estate of a man who
+

leaves no son. |

22, AS ddrf woman.] Properly S‘édri is the wife of a Sddra; and Sédrd‘a woman of the

Sidra tribe. (Vartica l.—2. on Pa'n'1n1 4. 1, 4.) But this distinction is not observed in the text

here quoted. oe

Being of equal class.) A son begotten by a Sidra man ona S édrd worn. Cuv'p'a MANS

S’nicrisun‘a. |

i ra Vide C. 1.* Cu D’A°MAN’S and S‘rnicrisun’s. + Vrigasrats cited in the Reinacara,
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96, Ifa Sidra be the only sonof a Cshkatriya or of a Vaisya, he takes half

of his estate; and the next heirs, according to the order of succession subsequent-

ly explained in regard to the estate of one who has no male issue,* shall take

the other half. So Visun‘u says, “ A Sidra, being the only son of any twice-

‘“* born man, takes half his property; and the other half goes where the estate of

** a childless man would devolve.’ f

97. Here the right to a third part, or the succession to half the estate,

must be understood as restricted to the instance of a person endowed with science,

morality and virtue. For Menu says, ‘* Whether he have sons, or have no sons,

‘< by other wives, no more than a tenth part must be given to his son by a Sudrd

* wife.”’t Since more than a tenth part is by this text forbidden, although there

be no son belonging to a regenerate tribe; it appears, that the preceding text

relates to an excellent only son by a Sidra woman. As for the prohibition of

his participating in the estate, as declared by Menu; (‘‘ The son of a Brdah-

*« mana, a Cshatriya, or a Vaisya, by a woman of the servile class, shall not

** share the inheritance: whatever his father may give him, let that only be his

‘© property.§’’) It must be explained as implying, that the property, received

by him through his father's favour, amounts to a tenth part of the estate.

A passage of Vrinaspati expresses, ““ The virtuous and obedient

** son, borne by a Si%dra@ woman, to a man who has no other offspring, should

** obtain a maintenance; and let the kinsmen take the residue of the estate ;’’
—

. Only son of any twice born man.] Here the term twice-born relates to two classes, the

Cshatriya and the Vaisya: not to the Bréhman‘a; since De'vata, (§ 24) ordaining a third part of

the Brahman .a’s estate [for the $ édra son, ] opposes that construction. S‘ricrisun’a and ActyuTa,.

27. It must be “explained &c.} For it is said, ‘ that only, which his father may give him,

6 shall be his.” SricrYsun‘s.

Through his father’s faoour.} If that, which has been 20 received, be equal to a tenth part,

nothing more should be given to the S’édrd’s son. S

C. Mt. + VIsHN'U, 18, 32,—338. MEnv, 9. 154.

Pp

MEND, 9. 153.
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which signifies, that something should be given, to enable him to practise agri-

culture or some other profession adapted to earn a subsistence ; but toone deficient

in good qualities, food and other «necessaries, as means of subsistence, may be

given, in consideration of his behaving with humility and obedience like a pupil.

Thus a passage of Menu declares, “‘ A son, begotten through lust ona Sidra

“* woman by a man of the priestly class, 1s even as a corpse though alive, and is

«* thence called.a living corpse (pd ras‘ava)."’** These [two] passages imply, that

the Stidrd woman is unmarried. Fora husband is enjoined to approach his

wedded wife once in the proper season; and conception takes place then only, not

on subsequent intercourse, Thus Yasnyawatcya says, “ If a brother die without

‘© male issue, let another approach the widow once in the proper season :’’} and

Menu ordains, ‘‘ Having espoused her in due form, she being clad in a white

“ robe, and pure in her moral conduct, let him approach her secretly once in each

‘* proper season, until issue be had.’’t{ The first intercourse being the cause

of pregnancy, the mention of “‘ once’ may be intended for a secular purpose;

else, it must be supposed to be meant for a spiritual end. Accordingly, in the

practice of the world, months are counted from the day of the first intercourse,

as well for regulating auspicious observances, as for determining the perform-

ance of ceremonies restricted to particular months, as the Punsavuna and Siman-

tennayana. Hence, the expression ‘‘ A son begotten through lust on a

must relate to the child of an unmarried Sddra.

Annotations.

28. These two passages.) The two texts last cited. S'nicrYsun’a.

That the Sadr& woman is unmarried.} Not married to any one: but kept for sensual.gratifi.

cation. S'ricrYsuHn‘a. .

For a husband is enjotned to approach his wedded wife once, in the proper season.] Con.

sequently, since a single intercourse in proper.scason, which is the cause of pregnancy, is enjoined,

the procreation of a son, which is its consequence, is also enjoined; for the injunction was pro-

pounded for that very purpose. Saicrisuw'a. —

Ceremonies restricted to particular months, as the Punsavana and Simanténnayana.} The first

ee eee ——

* Menu, 9. 178,

—_— en

+ Not found in the institytes of Yauyvawarcy a, $ Menu, 9,
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99. But the son of a Stidra, by a female slave or other unmarried Su dré

. may share equally with other sons, by consent of the father. Thus

Menu says, “ A son, begotten by a man of the servile class on his female slave,

“‘ or on the female slave of his slave, may take a share of the heritage, if

* permitted: thus is the law established.*’’

30. Without such consent, he shall take half a share: as Ya°ynyAWALCYA

directs: ‘ Even a son, begotten by a Sidra on a female slave, may take a share

«* by the choice of the father; but, if the father be dead, the brethren should

** make him partaker of half a share.’

31. Begotten on an unmarried woman, and having no brother, he may

take the whole property: provided there be not a daughter’s son. So Ya‘sny-

watcya ordains: ‘‘ One, who has no brothers, may inherit the whole property ;

But, if there be a daughter’s son, he shall

share equally with him: for no special provision occurs: and it is fit, that the

** for want of daughter’s sons.’’t

allotment should be equal ; since the one, though born of an unmarried woman,

is son of the owner; and the other, though sprung from a married woman, is

only his daughter’s son.

of the ceremonies here named is celebrated at the close of the third month of pregnancy. It consists

of the following prayer recited by the husband, addressing his pregnant wife. ‘* Male are Mitra

«¢ and Varun’a (the sun and the regent of the sea;) male are the twin sons of Aswini; male are

‘* fire and air: may the child in thy womb prove male.’” The recital of this prayer is preceded by

burnt offerings of clarified butter. ‘The other ceremony mentioned should be performed in the fourth,

sixth or eighth month of the pregnancy. The husband decorates his wife’s head with miaium, or.

naments and other articles, reciting divers prayers for a fortunate gestation.

29. On the female slave of his slave.} On the wife of his male slave. Cau‘p’a MAN'S,

On the uncspopsed concubine of his male slave. S'ricr¥sun‘a.

30. The brethren. ] #The sons by a wedded wife. Manes wara.

81. Having no brother.| His father having left no son by a wife.

He being born of an unmarried woman and having no brother born of a wedded wife.

e'WARA.

ACHYUTA.

Menu, 9. 179, 2. 134, } Yasnyvawaxcya, 2. 135.

However
the bastard of

a S‘idra man
bya Sudrd wo-~

man may inhe-

rit, conformae-

bly with a pas-

sage of

30. Or he may
take half a

shure according

to Ya

WALCY A.

31. He shall
share equally

with a daugh-

ter's son, ace

cording to

Y A°INYAWAL@

CYA.



152 | PAYA-BHAGA OF euar. x.

CHAPTER X

On the participation of sons by adoption,

Notween ie I; a true legitimate son be born after the appointment of a daughter
to raise up issue, the distribution to be made between them is here propounded,

timute son and

an appointed

daughter.

2. They share 2. In such a case, the appointed daughter and the legitimate son take

equal shares: nor is the appointed daughter entitled to a deduction of a twen-

according to tieth part in right of seniority. So Menu declares: ‘“ A daughter having been.

‘* anpointed, if a son be afterwards born, the division of the heritage must, in

‘« that case, be equal: since there is no right of primogeniture for the woman.*”

For the appointed daughter does not herself perform the functions of an eldest

son; but, through her son, presents funeral oblations: as is hinted by Menu:

Her appoint. He, who has no son, may appoint his daughter in this manner to raise up a son

“ for him: saying, the child which shall be born of her, shall be mine for
in another pa--

sage of Ment.

“« the purpose of performing my obsequies.’’$

$. Mer son fs 3. It must not be supposed, that, if the appointed daughter first bear &
considered as a

son's som sor, and a legitimate son of her father be afterwads born, her. son should have

the allotment of an eldest son: for he is considered as a son’s son. Munv intimates

uy 9 184, » 9. 127,
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as much, saying, ‘“ By that male child, whom a daughter, whether formally

appointed or not, shall produce from an husband of an equal class, the mater-

¢ nal grandfather becomes grandsire of a son’s son: let that son give the funeral

oblation and possess the inheritance.”* For the appointed daughter is as it

were a son (putra); and her son is deemed a son’s son (pautra) ; and her father,

to whom he thus appertains, becomes grandsire of a son’s son. Now there has

not been any mention of a peculiar allotment in right of primogeniture for the

son's son.

A. As for the text of Vasisur’na, which declares the son of an appointed

daughter to be an adopted son: (‘‘ This damsel, who has no brother, I will

‘* give unto thee, decked with ornaments; the son, who may be born of her,

‘¢ shall be my son.f’’) whence it appears, that both the appointed daughter

and her son are [denominated] sons: this’ designation of him as a son must,

(since it contradicts Menu; and since the oblation of a funeral cake is the only

quality of a son, which he possesses;) be figurative: for, through him, the

appointed daughter, offers the funeral oblation; and thus one actually is such,

and the other is so by his means.

Annotations.

4. One actually is such; and the other is so by his means.] Since both aro givers of the

funeral oblation, the terms ‘ figuratively a son’ relate to both. ‘The author declarcs the mode of it.

One, namely the son of the appointed daughter, actually offers the oblation; the other, or the

appointed daughter, docs so, through him; that is, through the son of the appointed daughter.

Cuu Daman’.

One.] The son of the appointed daughter. The other.] The appointed daughter considered

asason. By his means.) By means of her son. S picrisun a.

One.J] The son of the appointed daughter. The other.] The appointed daughter considered

asason. If the reading be (feminine instead of masculine) anydsydh for anyasya, the sense is,

© another, namely the 2ppointed daughter. Acnyuta.

One actually.) The true legitimate son is of course, in right of his birth, ason. The other.]

The son of the appointed daughter. By these means.] By presenting a funcral oblation like a

son. Maues’warRa.

» 9 136. + Vasiseur'ua, 17. 16,
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5. The distribution beforementioned must he understood in: the case
where the legitimate son and the appointed daughter are of the same tribe: but,

if they be of dissimilar classes, a distribution between them must be made ae

between legitimate sons appertaining to different classes: for the true son aad the

appointed daughter are equal,

6, But, ifa daughter, being actually appointed, become a widow without

having borne a son, or if she be ascertained to be barren, she has not, in that

case, aright to her father’s wealth: since the appointment was made for the sake

of ason, who may perform obsequies; and, on failure of that, she is similar

to any other daughter.

7. Ina partition among sons of the wife and the rest with a true

legitimate son, such of them, as are of the same class with the [adoptive]

father and superiour by tribe to the true son, whether they be sons of an

appointed daughter, or issue of the wife, or offspring of an unmarried damsel,

Annotations,

6. She is similar to any other daughter.| It is thus intimated, that, as in the case of a

barren daughter, who was not appointed, the next heirs take the inheritance; so they do, in the

instance of such a daughter, who had been appointed. Cuu’p a Man's and S’ricrisnn’a.

7. Supertour by tribe to the true son.) If the true son be issue of a woman of the military

or of the commercial class; then, the son of the wife, or other subsidiary son, being born of &

Brahman‘, is superiour by tribe. Cuv p’A-MAN‘I.

Son of an appointed daughter.) Since the appointed daughter herself is equa) to the true
legitimate son, she is not included in this enumeration. Cru Da man’s.

Begotten by himself.) ‘* Issue begotten by a man himself’ comprises Ist, the auresa, or

true legitimate son; 2d, a paunarbhaca, or son by a twice married woman; $d, a pdras ava, or son

of a priest by a woman of the servile class; 4th, the pufricd, or appointed daughter: these are all |

begotten by the man himsclf. ‘* Issue procreated by another man”? intends the cshétraje, or son of

the wife and so forth. ‘* Sons received for adoption” are lst datta, ason given; 2d, cerita, one

bought; 3d, sahd'dha, the son of a pregnant brido; 4th, carina, ason born of an unmarried damsel ;

Sth, crittrima, a son made. ** Voluntarily given’ signifies presented unsought: comprehending Ist,

the apavidd’ha, or son rejected [by his own parents]; 2d, swayamupagata, one who comes of

awa accord; and Sdly, gud’hétpanna, @ son secretly produced. S'nicatsan’s and



JIMUTA VAHANA. 158

or secretly: produced; er abandoned [by the natural parents,) or reeeived with

a bride, or born of a twice married woman, or given, or self given, or made, or

bought; shall be entitled. to the third part of the share of a true son. So

De'vara, after having described the twelve sons, expressly declares, “ These

** twelve sons have been propounded for the purpose of offspring: being sons

“* begotten by a man himself, or procreated by another man, or received [for

ve adoption, ] or voluntarily given. Among’ these, the first six are heirs of

*¢ kinsmen, and the other six inherit only from the father: the rank of sons is

** distinguished in order as enumerated. ll these sons are pronounced heirs

** ofa man who has no legitimate issue by himself begotten: but, should a true

“* legitimate son be afterwards born, they have no right of primogeniture. Such,

among them, as are of equal class [with the father,] shall have a third part« x

** as their allotment: but those of a lower tribe must live dependent on him

** supplied with food and raiment.

8. The true legitimate son and the rest, to the number of six, are not only

heirs of therr father, but also heirs of kinsmen; that is, of Sapin’das and other

relations. The others are successors of their [adoptive] father, but not heirs of

collateral relations (Sapin'das &c. )

9. They take the whole estate of a father, who hasno legitimate issue by

himself begotten; but, if there be a true son, such of them, as arc of the

tribe with the father, take a third part.

| _ these, the Aret sie are heirs.) The first six, from the true legitimate son to the son re.

jected by his natural parents, are heirs of kiusmea ; that is, of uncles and the rest. The others, from

the son of a pregnant bride, to the som bought, are heirs of the [adoptive] father alonc. Manes’.

WARA.

Such among them as are of equal clast.} The Cehétraja or issue of the wife, being son of

Brdhman'a by a Brahman't, is superiour by tribe compared with the legitimate issue of a Vais'yd

wife, and belengs to the same class with the [adoptive] father, So, in other instances.
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10. Since the appointed daughter is equal to the true legitimate son, the

same order of distribution must be observed in her case.

II. But those [adopted sons,] who are inferiour by class to the father,
yet superiour to his legitimate son, shall take the fifth or the sixth part of a legiti-

mate son’s share, according to their good qualities, or the want of such qualities.*

Thus Menv says: ‘ Let the legitimate sons, when dividing the paternal heritage,

“ give a sixth part, or a fifth, of the patrimony to the son of the wife.”

12. Since all adopted sons are, in De‘vara’s text, (§ 7.) equal to the wife’s

son, the term Cshétraja (son of the wife) is, in Menv’s text, indefinite [and

comprehends other descriptions of sons. |

13. But such as are inferiour by class to the father, and to their brother, his

legitimate son, are entitled only to food and raiment. So Menu declares: ‘‘ The

Annotations,

10. The same order of distribution.) If there be an appointed daughter,@ the rest share a

third part only. Cuu'p'a'man’s.

The same order of distribution, that is, the allotment of a third part, which has been directed

for them ata division with the legitimate son, takes effect at a partition with an appointed daughter.

For this very reason, the appointed daughter is exhibited first in the enumeration of twelve sorts

of sons. S'nicrisun'a.

11. dccording to their good qualities &c.] According as they have good qualities, or are

deficient in them. In fact, it is fit, that the adopted son, inferiour by class to the father, but be.

longing to the same tribe with the legitimate son, should have a sixth part; or, if he belong to a su.

periour tribe, a fifth: clse, no allotment being specified for one inferiour to the father but equal to the

legitimate son, there would be a deficiency in the provisions of the law. S'ricrYsun'a.

12. Since all are equal.} For equal allotments are propounded for them. S'ricr¥san‘a.

13. Pity.] Commiseration: for the sake of that. Therefore his own choice, not their right,

is the motive for giving them a maintenance. Here maintenance signifies a subsistence. S ricrisHn'a~

Sharers of a third part.] The Mitdcshard, with certain other authorities, reads ‘

* part.” See Mitdcshard on inheritance C. 1. Sect. 11. § 25. .

\ and Acnyura notice a variation in the reading, (Gun avadagui alayd, and
dues not, bowever, make any material difference in the sense.

t Manu, 9. 10a, & This commentator appcara to have cead putricaydm api instead of putri
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* legitimate son is the sole heir of his father’s estate: but, for the sake of pity,

“ he should give a maintenance to the rest.”* Thus Ca‘tyayana says, “If a

“* legitimate son be born, the rest are pronounced sharers of a third part, provi-

** ded they belong to the same tribe [with the father;] but, if they be of a

‘* different class, they are entitled to food and raiment only.’’

14. Theterm “the rest” in the textof Menu, as well as the phrase “ if

they be ofa different class’ in that of Caryayana, signify one of inferiour tribe:

conformably with the text of De’vata. (§ 7)

15. Menu states the distribution between a truc son, and the issue of the

wife produced without due authority. ‘If there be two sons, a legitimate one,

“and the son of a wife, claiming the estate of the same person, each shall take

“ the property which belonged to his father ; and not the other.’’}

16. Let each receive the wealth of him, from whose seed he sprung: and

let not the other take it, who sprung from the secd of another person. Accord-

ingly Narepa says, “If two sons, begotten by two fathers, contend for the

‘* wealth of the woman, let each of them take that which was his father’s pro-

“ perty; and not the other.’’t

17. The wealth, appertaining to the woman, which was given to her by the

respective fathers, lct the son of cach father severally take: and not the other,

It would be needless to enlarge.

Annotations.

17, The wealth appertaining to the woman.] The wealth of the woman, in Nanepa’s text,

significs property which has come into her hands [by inheritance.) For, if it were ber own peculiar

property, they would have equal sharcs of it. Maur's'wara.

* Menu, 9. 163. + Mrxu, 9. 162.

Mrvw, 9. YI. and cited from his institutes by numerous compilcrs; but referred by
--~- to Na'wepas. tis aol, however, found in the institutcs of (his autbor.
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CHAPTER XI.

On succession to the estate of one who leaves no male issue.

SECTION IL

On ithe Widow's right of succession.

1. Opinions I. In regard [to succession* ] to the wealth of a deceased person, who
vary a¢ to the

order of succen-

sion on failure eaves no male issuc, authors disagree, in consequence of finding contradictory
of male issuc.

passages of law.

rt declares the Thus VriHaspati says, ‘In scripture and in the codec of law, as well
wife to bave a
preferable nie ** a8 in popular practice, a wife is declared by the wise to be half the body of
tle s betore pa-

feed ou €* her husband, equally sharing the fruit of pure and impure acts. Of him, whose

“* wife is not deceased, half the body survives. How then should another take

€ ~ his property, while half his person is alive? Let the wife of a deccased man,

“ who left no male issue, take his share, notwithstanding kinsmen, a father, a

** mother, or utcrine brother, be present.t Dying before her husband, a virtuous

+ Vide infra. § 54.
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“* wife partakes of his consecrated fire: or, if her husband die [before her, she

“ shares] his wealth: this isa primeval law. Haviag taken his movable and

“* immovable property, the precious and the base metals, the grains, the liquids,

* and the clothes, let her duly offer his monthly, half yearly, and other funeral

** repasts, With presents offered to his manes, and by pious liberality, let her

‘ honour the paternal uncle of her husband, his spiritual parents and daughter’s

“© sons, the children of his sisters, his maternal uncles, and also ancient and un-

protected persons, guests and females [of the family.]* Those near or distant

kinsmen, who become her adversarics, or who injure the woman’s property, let

‘ the king chastise by inflicting on them the punishment of robbery.”

“A€

3. By these seven texts Vrinaspati having declared, that the whole wealth 5. The widow
succeeds to her

: : busband if

of a deceased man, who had no male issue, as well the immovable as the mova- there be

ble property, the gold and other effects, shall belong to his widow, although there

be brothers of the whole blood, paternal uncles, (daughters,¢ | daughter’s sons

and other heirs; and having directed, that any of them, who become her compcti-

dors for the succession, or who themselves seize the property, shall be punished as

robbers; totally denies the right of the father, the brothers and the rest to inherit

the estate if a widow remain.

hiinotations.

2. Partaker of his consecrated firc.| After her decease her body is burnt with fire taken

from his consecrated hearth, Manes wana.

Let her duly offer.) The causative verb is used in the original, with the sense of the simple

verb, according to the remark of Ciu'p'a MAN’ and § ricr¥sHw A.

Monthly, half yearly &c.] The text is read by Acuyura yearly, half yearly’ vafsa

shan-madsicadicam ,; and he notices as a variation the other reading, ‘* monthly, half yearly’

masa-shanmdsicadicam. Racuuxanvana on the contrary states the former as a variation, consi.

dering the Jatter as the common reading of the text.

3. By these seven texts.| The passage above cited comprises seven stanzas.

ane ome ee naar en ee r eee TTS CA CL TL TT,

® Vide infra. § 68. +
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4, In like manner Yanyawatcya says, “ The wife and the daughters,

« also both parents, brothers likewise and their sons, gentiles, cognates, a pupil

« and a fellow student: on failure of the first among these, the next in order

«is indeed heir to the estate of one, who departed for heaven leaving no male

issue. This rule extends to all persons and classes.”* Thus affirming the

right of the last mentioned on failure of the preceding, the sage propounds the

succession of the widow in preference to all the other heirs.

5. So Visun’u ordains: ‘ The wealth of him, who leaves no male issue,

‘© goes to his wife; on failure of her, it devolves on daughters; if there be none,

sn€ it belongs to the father; if he be dead, it appertains to the mother ; on failure

© of her, it gocs to the brothers ; after them, it descends to the brother’s sons ;

«if none exist, it passes to the kinsmen (bandhu;) in their default, it devolves

on relations (saculya): [failing them, it belongs to the pupil :*] on failure of

‘* these, it comes to the fellow student: and, for want of all those heirs, the pro-

n ~ perty escheats to the king ; excepting the wealth of a Brahman‘a,’’*

Annotations.

4. Leaving no male issue.) This implies failure of son, son’s son, .and son of the grand

son. For these are equally givers of funcral oblations at periodical obsequies. Raau. Dayatatzou.

5. Devolves on daughters.] Some copies of JimuTA-vA'HANA insert a sentence; ** if there

* be none, it descends to daughter’s sons.’’? ‘This clause is not noticed by Visun u’s commentator;

nor inserted by various compilers, though it be admitted by Racnunanpana, who also makes

another addition in a subsequent part of the text, respecting the pupil.

If there be none, it belongs to the father; tf he be dead, it eppertains to the methcr.]

In the text, as it is exhibited in the Retndcara, Chintamani, and other compilations, these sen.

teness are transposed: a reading which is censured by Acuyuts and S’ricrisun’a commenting

upon this passage.

If none exist, it passes to kinsmen,; tn their default, it devolves on relations.] The words

bandhu and sacu/ya, bere translated Kinsmen and relations, are read in this order by the scholiast

of Vo.anou and by the author of the Celpataru and most other authorities. But the terms are

transpos dan the Madana-ratna. Fither way, the same order of succession is intended: first the

Wea handed, sodadas, and savofray: and last the remoter Kindred,

UT. * VASUN'U, M7. de—l3.
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6. By this text, relating to the order of succession, the right of the

to succeed in the first instance, is declared. It must not be alleged, that the

mention of the widow is intended merely for the assertion of her right to wealth

sufficient for her subsistence. For it would be irrational to assume different

meanings of the same term used only once, by interpreting the word wealth as

signifying ihe whole estate in respect of brothers and the rest, and not the whole

estate in respect of the wife. Therefore, the widow’s right must be affirmed to

extend to the whele estate.

7. Thus VrYhat Menu says, The widow of a childléss man, keeping

** unsullied her husband’s bed, and persevering in religious observances, shall

* present: his funeral oblation and obtain [his] entire share.’’ '

8. ‘Fis’ is repeated or understood ftom the words “ his funeral oblation ;”’

for that term alludes to her husband. The meaning therefore is; ‘ the wife shall

‘ obtain her husband’s-entire share ;’ not ‘ she.shall obtain her own entire share 5”

for the direction, that ‘ she shall obtain,’ would be impertinent, in respect of her

own complete share. Since the intention of the text is to declare a right of pro-

perty, it ought not: to be interpreted as declaring such right in regard to the

person’s own share; for that is known already from the enunciation of it as that

persen’s share, [and it need not therefore be declared.

9. Nor should it be said, that the intention of the text is to authorize the

Annotations.

7. His enttre share.J In ‘the commentary on Jimu‘ra-va Hana which bears

+ designation, another reading of the text is noticed: viz. erftsnam artham § th: entire estate?

instead of crits’nam ansam ‘the entire sharc.’? That reading is countenanced by the Refndcara

and Chintamani,; and if it be the genuine text, the whole of JimuTA-va WANA’s argument in tho

subsequent paragraphs (to § 13) falls to the ground. But the Viramitrodaya and

agree with Jimo’ta-vaHANA in the reading of this passage.

9. Taking.) Such taking as consists in disposal at pleasure.
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interpret taking [or using | of the goods, [not to declare the right of property ;*] for the
refuted.

taking or using of one’s own property is a matter of course.

10. The text is 10. Nor can the text be supposed to intend a positive injunction [that she
injuuctiou.

" should take her own share.{] For its purpose would be spiritual; and, if it

were an injunction, a person who commanded and other particulars [as sin in the

omission &c.+ | must be inferred.

f1. Nor can it ll.
intend the allol-

ment of a

It is alleged, that, as in the passage, “Ict a son, who is neither blind nor

“* otherwise disqualified, take an entire share,’’ [the meaning is, || ] not ‘ his fa-

* ther’s entire share’ but ‘ his own complete allotment ;’ so, in this instance like-

wise, the terms are [interpreted as§] relative to the widow’s own complete allot-

ment. That is not accurate; for since there is no such passage of law as that

stated, the example is impertinent; or admitting that there is, still, since for the

reason before mentioned it would be impertinent as a precept, [the alleged exam-

pleY j will be rightly interpreted as relative to the father’s share.

12. Authors are 12. Accordingly [since the scope of the precept cannot be to declare a

of declaring a

man's right of right of property in a person’s own wealth ;** | the sages do, in all instances, pro-
property in that

which ix bis pound the right of a different person [as heir, ] to the wealth of another [who is

his predecessor ; | for example, that of sons to the paternal estate; and that of

widows and the rest to the goods of a man who leaves no male issue; and so in

other cases. They do not needlessly bid a person take his own share.

Annotations,

11. Relative to the father's share.) Manxs’wara censures this reading, (which is Sai.

'N’A’s,) and substitutes for pitrans apécsham, patyans dpécsham ‘ relative to the husband’s

* sharo.’ Qn this reading, the whole passago must be translated, ‘ since for reasons before menti-

* oned it would be impertinent gs a precept, [the text § 7] will be rightly interpreted as relative to

* the husband's share.’

ook cece 
deCuu'p'a man’s and Acuyuta,
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13. It is alleged, that by the mention of the relative, the correlative is sug-

gested ; and thus, when the word mother is [singly] employed, it is not under-

stood to intend a stranger’s mother. This objection is irrelevant; for the maxim

is applicable where the correlative isnot specified: and thus, when it is said

¢ call D'irr'na’s mother,’”’ neither the mother of the messenger, nor of the sender,

is supposed to be meant. In like manner, since the correlative is here indicated by

the pronoun in the phrase ‘ his funeral oblation,”’ how can [the word sbare* |

refer to the wife ? And the incongruity of supposing the text to be an injunction,

has been already shown (§ 10.)

14. Therefore, it is demonstrated, that Vrihat Menu (§ 7.) declares the

widow’s right of taking his [thatis, her husband’st] entire share.

15. Passages of various authors, which declare the contrary of the widow’s

sight of succession, are the following. S“anc’Ha, Lic’wita, Parr’urnasi and

Yama say, “‘ The wealth of a man, who departs for heaven, leaving no male

<* issue, goes to his brothers. If there be none, his father and mother take it; or

«¢ his eldest wife, or a kinsman (sagotra), a pupil, or a fellow student.”

44. Vrihat Munv declares the widow's right of taking her husband's entire share.] On

Failure of male issue, the widow succeeds .o the whole estate, whether joint or scvcral, and

consisting of immovables or movables. So Jimuta-va HANA and the rest maintain. Tlowever,

[Va‘cuxseat:] Misra holds, that, in the case of separate property, the widow inherits; but,

in the instance of undivided wealth, the brothers are heirs, and the widow only sharcs food and

raiment, Casira ma on Dayatatwa.

15. Eldest wife.) In the Calpataru and Retndcara the text is read patni odljycsht*ha

“ awife not eldest ;’ that is, according to Cuan’pE’s WARA’S interpretation, ‘ fulfilling some but

© not all the dutics of a faithful widow.’ ‘This reading is noticed in RAGHUNANDANA’S commentary,

but with a different interpretation; viz. © youngest wife.’ In the Véramitrédaya the text is written

Jyésht?hé cd patné ; which removes all ambiguity, and confirms the version of Jimurs-vd

reading, patni od jyésht'ha.

+ Cuvu’p’a’man'l, Sricalsmn'a and Manes waka,

19. The text
does not intend

hor share.

14. Conclusion
in regard to
the interpreta.
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‘16. Here, in contradiction to the preceding texts, the successiom of the fa~

ther and mother, if there be no brother, or that of the wife, if they be both dead, .

is propounded.

17. So De’vata ordains: “ Next let brothers of the whole blood divide

‘¢ the heritage of him who leaves no male issue, or daughters equal [as apper-

‘ taining {o the same tribe*]; or let the father if he survive, or (half +] bro-

« thers belonging to the same tribe, or the mother, or the wife, inherit in thefs

« order. , On failure of all these, the nearest of the kinsmen succeed.’ {

18. Here the contradiction is, the brother being placed first ef all the heirs,

and the widow last.

19. Some reconcile the contradiction by saying, that the preferable right of

the brother supposes him either to be not separated or to be reunited; and the

widow’s right of succcssion is relative to the estate of one, who was separated’

from his coheirs, and not reunited with then,

20.

“ brothers, who become reunited, through mutual affection, after being separ-

That is contrary to a passage of Vrinaspats, who says ‘ Among

ated, there is no right of seniority, if partition be again made, Should any

‘* one of them die, or in any manner depart [by entering into a religious order,§ |

“ his portion is not lost, but devolves on his uterine brother. His sister also is

** entitled to take a share of it. This law concerns one who leaves no issue, nor

+47. Uf (dhriyamawa) he surzive.] Being alive.

Being capable of thu succession.

Raecu. Dayatatwa.

This excludes one degraded or otherwise disqualified. S'ri.

CRiIsHN'A and Ca’s1RA MA.

19. Some reconcile the contradiction by saying.] The doctrine of the Matt*hila school is

here stated. Mane’s wana.

20. His sister also is entitled toa share.] His unmarried sister, whose father is deceased,

“a and Acnyurtra.. ; + C

Snicniswn a and Acayura.
Vide infra, § 80. and Sect. 5. § 6.
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“ wife, nor parent. If any onc ofthe reunited brethren acquire wealth by

science, valourg§# the like, [with the use of the joint stock*, | two shares of it

must be given to him, and the rest shall have each a share.’’+

Here, since reunion of parceners is specified at the beginning, and at the

close, of the text, the intermediate passage, ‘‘ his share ts not lost, but devolves on

‘‘ his uterine brother,’’ must be understood as relating to a reunited parcener.

And the author, saying “this law concerns one who leaves no issuc, nor wife

“© nor parent,” declares the right of a reunited uterine brother as taking effect

on failure of son, daughter, widow and parents. How then docs [the reunited

brothert ] bar the widow's title to the succession ?

Besides the text expresses, that ‘‘ his share is not lost ;’’ and the ex-

pression is pertinent in regard to unseparated parceners and reunited coheirs,

since the lapse of the share might be supposed, because the property, being inter-

mixed with another brother’s effects, is not seen apart; but, the property of a

separated coheir being distinctly perceived in a separate state, what room is theré

for supposing its lapse? Therefore, these texts [of Varinaspati § vide § 20.]

relate to reunited coheirs.

33. Moreover, the inference, that the texts of Sanc’HA and others above

‘wited, (§ 15. &c.) which declare the preferable right of the brether before the

is entitled to take out of her deceased brother’s share, a portion or allotment to defray the expense

of her marriage. But, if it cannot be defrayed with that, she may likewise take from the surviving

brother. MAHE’sS WARA.

If unmarried, she takes a portion sufficient to defray the charges of her nuptials. If a widow,

she receives a maintenance. AcHyuTA.

Some say, that, if she be a widow, she reccives a maintenance. S Kit

+ In this passage, as it stands in the Reindcara and other compilations, there are scveral variations of the rcading:
Dut not materially atfecting the sense.

' Saxicrisan’a
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widow and the rest, relate to a reunited brother, [as well as am unseparated,

onc,*] must be drawn either from the authority of a text ofj/pw or from rea-
soning. Now it is not deducible from a text of law; for there is none which

bears that meaning expressly ; and the passages, concerning the succession of the

reunited parcener (sect. 5. § 13.) containing special provisions regarding the

brother’s succession, cannot intend gencrally the right of a brother to inherit

[to the exclusion of a widow.t ]

24, Since the texts of Vrinaspati just now cited (§ 20) contradict that in~-

ference ; for the brother’s right is there declared to take effect, in the case of

reunion, on failure of son, daughter, widow and parents; brethren not reunited

must be the subject Lof those passages of Sanc’ua &c. §15.] That alone is right;

and they do not relate to [unseparated and | reunited brethren.

25, But it is said, this inference is deduced from reasoning. Thus, in the

instance of reunion, [or in that of a subsisting coparcenery,{] the same goods,

which appertain to one brother, belong to another likewise. In such case, when

the right of one ceases by his demise, those goods belong exclusively to the sur-

vivor, since his ownership is not devested. They do not belong to the widow :

for her right ceases on the demise of her husband ; in like manner as his property

devolves not on her, if sons or other [male descendants | be left.

26. That argument is futile. It is not true, that, in the instance of reunion

(and of a subsisting coparcenery,§ |] what belongs to one, appertains also to the

other parcencr. But the property is referred severally to unascertained portions

of the aggregate. Both parceners have not a proprietary right to the whole; for

there is no proof to establish their ownership of the whole: as has been before

shown [when defining the term partition of heritage.2@.] Nor is there any proof

of the position, that the wife’s right in her husband’s property, accruing to her

from her marriage, ceases on his demise. But the cessation of the widow's right

4&2 Maus wana, Vide C. 1.
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of property, if there be male issue, appears only from the law ordaining the suc-

cession of male issue,

27. If it be said, that the cessation of her right, in this instance also, does 27. An obj

appear from the law which ordains the succession of the reunited parcener ; the

answer is, no, for it is not true that the text relatcs to reunited parceners ; since the

law, which declares the brother’s right of succession, may relate to reunited bre-

thren, if it be true, that the widow’s right of ownership ceases by the demise of

her husband who was reunited with his coheirs; and the widow's proprictary

right does so cease, provided the law relate to the case of reunited brethren. Thus:

the propositions reciprocate.

28. Besides, if the texts of Sanc’ma, Lre’nita and the rest, (§15. &c.) 28. A turtner

relate to unseparated or reunited parceners, they must be interpreted as signifying,

that ‘ the wealth of one, who is either unseparated or reunited, goes to a brother

‘ who is so; or, if there be none such, the two parents take it.’ In that case,a

question may be proposed, shall parents, who are separated and not reunited, take

the heritage? or parents who are either unscparated or reunited ? Here the first

proposition is not admissible ; for how can the claim of parents, who are sepa-

rated and not reunited, be preferred to the wife's, since they are excluded by her,

under the passage before cited ? Nor is the second proposition maintainable ; for

all agree, that a father, being unseparated or reunited, takes the heritage in prefe-

Fence to an unseparated or reunited brother.

29. Moreover, asin the instance of the estate of one, who was separated oP AN st

from, and not reunited with, his father and his brother, the father has the right of — *t forth.

succession before brothers, because he has authority over the person and wealth

of his son; since he gave him life; (for their identity is affirmed in holy writ,

where it is said ‘* he himself is born a son :"*) and because the deceased, by

participating [with the manes of the grandfather and great grandfathert | in fu-

Sec Essay on the Vedas. As. Res. vol. 8 p. 412.
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neral offerings, partakes of two oblations of food which his father must present to

the grandfather and great grandfather [at the same time that none are presented

by his brother* ], for sons do not offer-the half-monthly oblations of food, while

their father lives; so the same [preference of the-father before the brother ] is fit

in the other instance [of the estate of one who is either unseparated or reunited. }

Or, since they are alike in respect of coparcenery and reunion, the equal right of

father and son would be proper, not the postponement of the father’s claim to

the brother’s.

30. Further, the dual number, expressing, that ‘ parents, who are unsepas

‘ rated or reunited, take the heritage,’ is unsuitable: .for there is neither partie

tion, nor coparcencry, with the mother; and consequently no reunion of estates;

since Vrinaspati says, “ He, who being once separated, dwells again, through

‘ affection, with his father, brother, or paternal uncle, is termed reunited.t

He thus shows, that persons, who by birth have common rights in the wealth

acquired by the father and grandfather, as father [and son, ] brothers, uncle [and

nephew, } are reunited, when, after having made a partition, they live together,

through mutual affection, as inhabitants of the same house, annulling the previ-

ons partition, and stipulating, that ‘‘ The property, which is mine, is thine; and

‘* that, which is mine, is thine.”” The partnership of traders, who are not so

circumstanced, and only act in concert on an united capital, is no reunion. Nor

are separated coheirs reunited merely by junction of stock, without an agreement
~

prompted by affection as above stated. Therefore, since neither reunion nor

coparcenery with a mother can exist, how is the contradiction in regard to the

e a « a

succession devolving on her before brothers, to be reconciled ?

Annotations.

29. Alike in respect of coporcenery and reunion.] A variation in the reading of this passage

is noticed by MAnE’s WARA, Viz. sansrishtatwaybh for sansargayoh; but no material difference

from it in the import of the passage.

¥ Ssicnisuy’s, Acuxuta &c, Vide infra. C. 1%, § 3
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31. Inthe next place the manner, in which the difficulty is removed by

the wise, will be stated. From the texts of Visan‘u (§ 5.) and the rest [as

Yasnvawarcra &c.* § 4.] it clearly appears, that the succession devolves on the

widow, by failure of sons and other [male descendants :] and this is reasonable;

for the estate of the deceased should go first to the son, grandson, and great grand-

son. Thus Menu and Visun‘u say, ‘ Since a son delivers [iréyaté] his father

‘* from the hell called put; therefore he is named puttra by the self existent

himself.”’*+ So Ha‘ri‘ra says, “ A certain hell is named put; and he, who is

«© destitute of offspring, is tormented in hell. <A son is therefore called putira,

** because he delivers his father from that region of horrour.’? In like manner

S‘ane’na and Lic’uira declare, “ A father is exonérated in his life time from

** debt to his own ancestors, upon secing the countenance of a living son: he

x** becomes entitled to heaven by the birth of his son, and devolves on him his own

‘© debt. The sacrificial hearth, the three védas, and sacrifices rewarded with

‘© ample gratuities, have not the sixteenth part of the efficacy of the birth of an

* eldest son.”t Thus Meyv, Sanc’na, VasisH'r’na, Lic’wita and HaRrta

ordain, “ By a son, a man conquers worlds; by a son’s son, he enjoys immortality ;

Aimotations,

31. Zhe manner in which the difficulty is removed by the wise.] By eva yup’ and others

who maintain the same doctrine with us. S‘nicrisun a and AciuyutTa.

Is tormented tn hell.) Acuyura and Manes wana explain nairaya one who goes to a place

of torment (niraya). But S ricnisun’a contradicts that exposition. Consistently with one inter.

pretation, the sense is, that * he, who is destitute of progeny (chinnatantu), will be tormented in

hell.” According to the other, a scparate pla&® of torment is here mentioned under the name of

Chinnatantu.

The attainment of worlds, immortality and heaven.) There is a difference in the reading of the

text, docdnantyan divah praptth ** Immortality in the world and the attainment of heaven,’’ instead

of lécanantya-dioah praptih ‘‘ attainment of worlds, immortality and heaven.’ A corresponding

difference of interpretation is found in the commentarics of Viswya Nes waRa, Apananca and

So LAPA NI.

® Cru'p’s man’s and + Menu, 9. 188. Visusu, 15. 43. Vide supra. C.
The Great stanza occurs in the institutes of Aras. 53.
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«and, afterwards, by the son of a grandson, he reaches the solar abode.’’* So

Yasnyawatcya says, ‘ The attainment of worlds, immortality and heaven depend

«‘ on a son, grandson and great grandson.’’}

32. Thus the proprietary right of sons and the rest is expressly ordained, as

already inferrible from reasoning ; because the wealth, devolving upon sons and

the rest, benefits the deceased : since sons or other male descendants produce

great spiritual benefit to their father or ancestor from the moment of their birth;

and they present funeral oblations, half-monthly, in duc form, after his decease.

So Menu declares the right of inheritance to be founded on benefits conferred :

“ By the eldest son as soon as born, a man becomes the father of male issue, and

‘1s exonerated from debt to his ancestors; such a son, therefore, is entitled to

“ take the heritage.’’f

33. From the mention of it as a reason (“ therefore’ &c.) and since there

can be no other purpose in speaking of various bencfits derived from sons and the

rest, while treating of inheritance, it appears to be a doctrine to which Menu

assents, that the right of succession is grounded solely on the benefits conferred,

3+. Accordingly [since benefits are derived from the great grandson as well

as from the son, || ] the term ‘ son’”’ [in the text of Menu,§ § 32. or in that of

Visun‘u, 2 § 5. or inthose of Yaunyawatcra &c.**] extends to the great grand-

son; for, as far as that degree, descendants equally confer benefits by presenting

oblations of food in the prescribed form of half-monthly obsequies.

Else [if it were not inferrible from reason,++ or if Menu did not mean,

Annotations.

Expressly ordained, as already inferrible from reason.] Ordained by a passage of

founded on reason. S'ricrisun A.

Suggested by rcason and also ordained in express terms. MAHnEs WARA.

Mrre, 9. 18%. Vasisnt?aa, 17,5. Also V “ou, US. 4B. + Vanvawarcva, 1. 78,
Menu, 9. 106. Viee supra. ©. 1. § 36, . & Cuu’ DA MAN L

Maung WAKA. ** ACHYUTA. tt Sai AcHYUTA.
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that the right of succession rests upon benefits conferred ;*] the word son could

not quit its proper sense [for a larger import ;] and a passage, declaratory of the

grandson’s right, must be somehow assumed. But, admitting that such a passage

may be assumed [as inferrible from the declared right of a daughter's son consid-

ered as a son’s son;f] still there is no separate text coucerning the great

grandson.

36. Therefore the great grandson's right of succession is founded on benefits

derived from him ; and the word son is of comprchensiye import.

37. Accordingly Biaup’nayana says, ‘* The paternal great grandfather

and grandfather, the father, the mw himself, his brothers of the whole blood,

‘ his son by a woman of the same tribe, his son's son and his great grandson:

< all these, partaking of undivided oblations, are pronounced sapind us. Those,

“‘ who share divided oblations, are called saculyas. Male issue of the body

** being left, the property must go to them. On failure of sapin'd as or near

“ kindred, saculyas, or remote hinsmen, arc heirs. If there be none, the preceptor,

“the pupil, or the priest, takes the inheritance. La default of all these, the

«« king [has the escheat."’ |

38. The meaning of the passage is this: since the father and certain other

ancestors partake of three funcra! oblations as participating in the offerings at

obsequies; and since the son and other descendants, to the number of three,

present oblations to the deceased [or to be shared by his manes;{] and he, who,

while living, presents an oblation to aa ancestor, partakes, when deceased, of

oblations presented fo the same person; ‘therefore, such being the case, the

smiddlemost [of seven,§] who, while living, offered food to the manes of ancestors,

Annotations,

87. Partaking of undivided oblations.| ‘Ihe terms of the text arc interpreted very differently

ig the Retndcara.

+ Ssicnisan’a, AcHYuts and Maus waka. ¢
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and when dead partook of offerings made to them, became the object to which

the oblations of his descendants were addressed in their life time, and shares with

them when they are deceased, the food which must be offered by the daughter's

son and other [surviving descendants beyond the third degrec.]* Hence those

[ancestors,] to whom he presented oblations, and those [descendants,] who

present oblations to him, partake of an undivided offering in the form of (pin'da)

food at obsequies. Persons, who do partake of such offerings, are sapin‘das.

But one distant in the fifth degree neither gives an oblation to the fifth in

ascent, nor shares the offering presented to his manes. So the fifth in descent

ncither gives oblations to the middle person who is distant from him in the fifth

degree, nor partakes of offerings made to him, Therefore three ancestors, from

the grandfather's grandfather upwards, and three descendants from the grand-

son’s grandson downwards, are denominated saculyas, as partaking of divided

oblations, since they do not participate in the same offering.

39. This relation of sapin'das [extending no further than the fourth

degree,+] as well as that of saculyas, has been propounded relatively to nhe~

ritance,

40. Accordingly [since the right of succession to property is founded on

competence for offering oblatio.s at obsequies,t | Menu likewise, after premising

« Not brothers, nor parents, but sons are heirs of the father ;’"§ proceeds, in

answer to the question why? to declare, “ To three must libations of water

‘ be made, to three must oblations of food be presented; the fourth in descent

*« is the giver of those offerings; but the fifth has no concern with them.’’ ||

89. This relation has been propounded relatively fo tnheritance.| But those, who partake

of the remnants of oblations, bear the same designation [of sapind’as] relatively to mourning,

marriage &c. Sudd’hitatea and Ddyatatea.

Mann’s WaRa, S’aicrigmwa and Acnrora.

Manu, 9 1395. 1, @. 186. Vide infra. Sect, 6. § 1.
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Al,

extends to such as partake of the remains of oblations; for that relation is

But for mourning and other purposes, the relation of sapin'd'as

defined in the Mércan'déya puran‘a as founded on participation in the wipings

of offerings. ‘‘ Three others, from the grandfather’s grandsire upwards, are

« declared to be partakers of the residue of oblations; they, and the person

‘¢ who performs the religious rite, being seventh in descent, constitute that rela-

‘© tion, which is termed by the holy sages kin within the seventh degree.”* The

meaning here is kin which occasions impurity [on occasion of deaths and births. |

42.

by reason of mourning &c. * The relation of sapiivdas ceases with the seventh

Accordingly Menu likewise has said, when treating of uncleanncss

“« person [in ascent or descent; | and that of samdnodacas ends only where

** birth and family name are no longer known.’’f Else this passage would be

in contradiction to the text before cited: ‘* To threc must libations of water be

« made &c.”’ (§ 39 )

43.

inferiour in pretensions to sons and the rest, because she performs acts spiritually

beneficial to her husband from the date of her widowhood, [and not, like them,

Thus

Vyasa says, “ After the death of her husband, let a virtuous woman observe

But, on failure of heirs down to the son’s grandson, the wife, being

from the moment of their birth, t] succeeds to the estate in their default.

* strictly the duty of continence ; and Ict her daily, after the purification of the

Annotations,

43. The wife being inferiour to sons, because she performs acts spiritually beneficial from the

date of her widowhood.) Cuu pA MAN?’ interpretation of his author's meaning is followed in this

version. AcuyuTa dissents from if; and maintains, that the performance of acts of spiritual

benefit is here stated as the reason of the widow’s succession ; and her incapacity for presenting

oblations at the half-monthly obsequics is the reason of her inferiority to sons, and of the consequent

postponement of her claim. is explanation, and the reasoning by which it is supported, are refue

ted by S gicaisun’'a and Mane’s wARa.

In the story of

“A and MAnE’s wana.

Wow

Miurean'd'-ya puran’a, 2. 4, + Mrnu, 5. 60.
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‘bath, present water from the joined palms of her handa to the manes

of her husband. Let her day by day perform with devotion the worship of the

“ gods, and especially the adoration of Visun'u, practising constant abstemi-

* ousness, She should give alms to the chief of the venerable for increase of

« holiness, and keep the various fasts which are commanded by sacred ordinances.

‘¢ A woman, who is assiduous in the performance of duties, conveys her husband,

“ though abiding in another world, and herself [to a region of bliss.’’* ]

At, Since by these and other passages it is declared, that the wife rescues

her husband from hell; and since a woman, doing improper acts through indi--

gence, causes her husband to fall [to a region of horrour;] for they share the

fruits of virtue and of vice; therefore the wealth devolving on her is for the

benefit of the former owner: and the wife’s succession is consequently proper.

45. Wence {since the wife’s right of succession is founded on reason,t] the

construction in the text of S'anc'ua &c. (§ 15.) must be arranged by connexion

of remote terms, in this manner, ‘ The wealth of a man, who departs for heaven

‘ leaving no male issue, let his eldest [that is, his most excellent} ] wife take ;

‘ or, inher default, Iect the parents take it: on failure of them, it goes to the

‘ brothers." The terms ‘“ if there be none [that is, if there be no wife§],’*

which occur in the middle of the text, (§ 15.) are ceanected both with the pre-

ceding sentence “ it goes to his brothers,” and with the subsequent one “ his

< fulher and mother take it.” For the text agrees [with passages of Vuisiin'u

and Yaussawareva, || §4and 5, which declare the wile’s nght;9j and the

reasonableness of this bas been already shown (§ 45.)

Annotations

Let her daily perform with devotion the worship of die gods.) © And show hospitality to
we . a f . ° . . e

é ynests.? So the text is read in the Méramilrédaya viz. dévatwlit hi-pijanam instead of dévatdnam

pijanam, Other variations in (he reading of the teaC occur, but which are unimportant.
@rwere--

Bric

RACHUNANDANA,

Vi rammnitrddaye.

MARES WARA.
+ Nnicrissyn’ a.

) CHU TAT MAND, and S’RicRisHN’ A.
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46. The assumption of any reference to the condition of the brethren as un-

separated or as reuntted,* not specificd in the text, is inadmissible [being burden-

some and unnecessary.f] Therefore the doctrine of Jire’Noriya, who affirms the

right of the wife to mherit the whole property of her husband leaving no male

issue, without attention to the circumstance of his being separated from his

coheirs, or united with them, (for no such distinction is specified, ) should be.

respected.

AT. The rank of wife belongs in the first place to a woman of the highest

tribe: for the text [of Sanc’na &c.{] expresses, that “ the eldest wife takes the

wealth” (§ 15 & 45;) and seniority is reckoned in the order of the tribes.

Annotations,

A7. The rank of a wife belongs in the first place, §c.] Sricr¥smn’a remarks, that Cau

pa many expounds this whole paragraph differently from the sense in which he himself has ex.

plained it. According to Cuup aman, § YasnyAwarecya and Visunu (§ 4& 5.) ordain, that the

© estate of a childicss man shal! go to his widow. S'anc’ua (§ 15.) adds the condition, that she be the

© eldest wife. Menu (§ 47.) restricts the rank of eldest wife to a woman of equal class: and states

* the purpose to be her personal attendance &c. Jn the passage cited from Visun uv, (§ 437.) that is

‘ catended to a woman of the next following tribe. Thereforc, to render all these passages consist.

‘ ent, since it appcars that the cldest wife succeeds, and YA°yINyAWALCYA and the rest use the word

‘ wife for one competent to inherit, and it further appears from passages to be hereafter cited, (§ 48.)

© that brothers and the rest inherit the estate, giving only a maintenance to women who are not of

¢ that rank, it follows, that the rank of wife is restricted tu the woman of equal class and to one of

© the next following tribe.” S ricrisuy'a on the other hand admits, in concurrence with Acuyura,

that, in a case of the ulmost distress, a woman of the Vuis ya tribe, being marricd to a Bi uhmana,

may be employed by him in religious offices. It should follow, thatshe may be capable of inherit.

ing, This, however, is not expressly stated.

Though youngest in respect of the marriage.] Upon the death of the first wife, who is

® Brahmani, and after a marriage with a Cshatriyd, another Brahman é, who is subsequently es.

poused, is ‘ one youngest in respect of the date of marriage.’ slee [if the Cshatriyd were the first

wife, } the marriages would be in the inverse order of the classes; which i» forbidden. Cau DAMAN J,

Acuyuta and S’ricrisun a.

Vide
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Thus Menu says, “ When regenerate men take wives both of their own class and

« others, the precedence, honour and habitation of those wives must be settled

« according to the order of their classes.“** Therefore [since seniority is by

tribe,t | a woman of equal class, though youngest in respect of the date of mar-

riage, is deemed eldest. The rank of wife (patni) belongs to her, for she alone

is competent to assist in the performance of sacrifices and other sacred rites.

Accordingly Menu says, ‘ To all such married men, the wives of the same elass

“ only (not wives of a different class by any means) must perform the duty of

* personal attendance, and the daily business rclating to acts of religion. For

he, who foolishly causes those duties to be performed by any other than his

‘¢ wife of the same class, when she is near at hand, has been immemorially

“ considered as a mere Chan‘d‘dla begotten ona Préhmant.’’t But, on failure

of a wife of the same tribe, one of the tribe immediately following [may be

employed in such duties]. Thus Visun‘u ordains, “ If there be no wife

belonging to the same tribe, [he may execute the business relating to acts of

« religion] with one of the tribe immediately following, in case of distress,

«* But a regenerate man must not do so with a woman of the Sidra class.’’$

' Execute business relating to acts of religion,’ is understood from the preceding

sentence. |} Tlecrefoure a Brahman? is lawful wife (patni) of a Brahman a.

On failure of such, a Cshatrityad may be so, in case of distress; but not a

Vaisyd, nor a Sidra, though married to him. A Cshatriyé woman is wife of a

Cshatriya man. In her default, a Vaisyd woman may be so, as belonging

to the next following tribe; but not a Siddrd woman. A Vais ya is the only

Saaeee

Annotations.

She alone is competent to the performance of sacred rites.] According to tho remark of

Actryura and § ricrisun’a, this alludes to the grammatical rule for the derivation of patni wife, from

puri husband ; as intending his female associate in the performance of religious ceremonies. Vide

Panini. 4. 1. 35, Mitdcshard on inheritance 2. 1. 5.

Mrsu, 9 8%, iv, 9 86,—4

VisHN'v, 26. Visun’v, 26. 1.
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wife fora Vais'ya: sce a Stidré wife is denied in respect of the regenerate

tribes simply.

48. In this manner must be understood the succession to property in the

order in which the rank of wife is acknowledged. Therefore, since women actu-

ally espoused may not have the rank of wives, the following passage of Na‘repa

intends such a case. ‘‘ Among brothers, if any one die without issue, or enter a

religious order, let the rest of the brethren divide his wealth, except the wife's

‘© separate property. Let them allow a maintenance to his women for life, provi-

‘‘ ded these preserve unsullicd the bed of their lord. But, if they behave

otherwise, the brethren may resume that allowance.’’* So [this other passaget]

of the same author; [‘‘ On failure of heirs, the property goes to the king,{]

« except the wealth of a Brahman'a. Buta king, who is attentive to the obli-

* gations of duty, should give a maintenance to the women of such persons.

The Jaw of inheritance has been thus declared.” The allotment of a

maintenance to the women of such persons, not being of the rank of wives, and

the declared right of wives to succeed to the whole estate, constitute no di

pancy.

49. Accordingly, Vrinaspatr propounds the king’s right to an escheat in

default of the wife: “ If men of the military, commercial and servile tribes die

‘ childless, leaving neither wife nor brether, let the king take the property; for

‘© he is indeed lord of all.” But Na’repa, directing, that “he should give a

‘¢ maintenance to the women of such persons,”’ (§ £8.) authorizes the king to take:

This contradictionthe whole estate, giving to them enough for their support.

must be reconciled by distinguishing between the wife and the espoused woman.

48. Not being of the rank of wives.| Being of a tribe distant by one intermediate degrec, or

Being of the § ddra class. Cup a’man's and S nicraisun A.

+ Sricalsnn’a, &, ig. 51. 13.

KX x

* Napspa, 13. 2$.—-26,
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Accordingly, in passages declaratory of the wife’s right of succession, the

term “ wife’? (patné ) is employed : and, in those which ordain a maintenance, the

terms “ woman” (str¢ or naré) or “ spouse” (bharyd ) or other similar word.

50. Proper ine 50. Inthe textof De'vata, (§ 17.) which expresses, ‘‘ Next let brothers
lerpretation oO

thetextofDe= «of the whole blood divide the heritage of him, who leaves no male issue; or

é ~ daughters equal [as appertaining to the same tribe ;| or let the father, if he

ee survive, or brothers belonging to the same tribe, or the mother, or the wife,

Nn¢ inherit in their order ; but, on failure of all these, the nearest of the kinsmen

“ succeed ;”’ where ‘“ daughters cqual’’ are such as appertain to the same class

[with the deceased]; and ‘ brothers belonging to the same tribe’’ intend those of

the half blood; for whole brothers are specified under the appropriate term,

and the distinction would be impertinent [as not excluding any one;* or as

superfluous, since whole brothers of course belong to the same tribe;+] in this

text, we say, the order, in which heirs are enumerated, from the whole brother

to the wife, 1s not intended for the order of their succession; since it contradicts

Visun‘u and the rest [as Varinaspati and Ya'snvawarcyat]}: but the meaning

of the text is, that the heirs shall take the succession in the order declared by

Visun’v and others. Yo mark uncertainty in the specified order, the author

has twice used the word ‘or;’ once in the phrase “or daughters,’’ and again

,

in the sentence “ or let the father &c.’’ and the word is also understood in other

places. Thus Devaza has himself shown vagueness in his own enumeration,

intimating that ‘either brothers, or daughters, or parents &c. [take the

BL. Bavtoca's 51. As for what has been said by Ba‘to’ca, concerning the text of
pinion refuted. . . . ‘ . .

S‘anc’ua and the-rest ({ 15), that it either relates to a wife inferiour in class

Annotations.

51. It either relates to a wife inferiour in class.| According to this opinion, the passage is

S gicnisun’a. RaaH. on
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to her husband, or supposes the widow to be young, or is relative to brethren

unseparated or reunited; that author has manifested his own imbecility by

thus proposing an indefinite interpretation of the law: for the doubt remains

[which of the three is intended ;*] and neither rule could be followed in practice.

52. As for the assertion, that the text, which ordains a maintenance, is

relative to an unmarried woman and concubine, that must be rejected as intcn-

ding a favour to the matrons; for the scope of the precepts, which allot a main-

tenance to women, has been already shown.

53. Moreover, under the distinction respecting the wife as belonging to

fhe same or to a different tribe, how is the contradiction [of the text to passages

of Visun’u and Yaunyawaucyat § 4 and 9} regarding the succession of pa-

rents and brothers, to be reconciled [without transposition, or without connec-

ding in construction remote terms ?+] If it be by distinguishing the cases of reu-

read with the interposition of the privative a: ‘© The wife not eldest ;* that is, inferiour by tribe.

CVile 615.) Aciryura and § Ric-*---~":

Or supposes the widow to be young.| Conformably with the text of Ta‘rita, which directs,

that property, sufficient only for the support of life, should be allutted to a young widow.

Acuyuta, Sricpisun’a and Mane s‘wara. *

Or is relative to brethren unseparated or reunited.| The reasoning, on which this is grounded,

has been before stated. (Vide § 19.) S‘ricrYsnwn a.

52. 4s for the assertion.) Of the same author, according to S‘nicrisun’a. But Mauc’s wana

says, a certain author.

Intending a favour to the matrons.| This passage, which is ohscure, has been explained by Sri.

€RisHN’A as ironical; the concubines being here tauntingly termed matrons: and Manes waRa quotes

Cnvu'p'A MAN as authority for that interpretation. But the same commentators, in concurrence

with ActryutA, state another explanation in which the wives are understood by matrona. It is only

by favour of the wives, who themselves inherit the whole property, that a maintenance is allowed to

the concubines. .

53. The proposed distinction founded on reunfon &c. has becn refuted.) Mane’s WARA une

this to be levelled against the doctrine of the Matt’hila school.

aetna sare ae CET Ce oe a a (aR aN A
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nion and continued separation, the same distinction may pervade the whole sub-

ject: and what occasion is there for assuming a difference relative to the wife,

as belonging to the same or to another tribe? But the proposed distinction,

founded on reunion and separation, [4 19] has been already fully refuted by

us [§ 30. ]

b4. The distinction regarding the whole and the half blood is contradicted’

by Varluaspati, who says ‘“ Let the wife of a deceased man, who left no male

« issue, take his share, notwithstanding kinsmen, a father, a mother, or uterine

« brethren be present.’’* Uterine brethren are brothers by the same mother [and

of course of the whole blood. | The author declares the wife’s right of succession,

although such persons exist, By the term ‘‘ his share,” is understood the entire

share appertaining to her husband; not a part of it only (sufficient for her sup-

port.t ]

55. Therefore the interpretation of the law is right as set forth by us.

56. But the wife must only enjoy her husband's estate after his demise,

She is not entitled to make a gift, mortgage or sale of it. Thus Catya’yana says,

« Let the childless widow, preserving unsullied the bed of her lord, and abiding

‘‘ with her venerable protector, enjoy with moderation the property until her

‘‘ death. After her let the heirs take it.

54. The distinction regarding the whole and half blood.| The opinion that the whole brother

inherits before the wife, but the half brother after her. Cnu p's MAN and AcuyuTa.

56. Abiling with her venerable protector.) This is according to the usual reading of the

text, and conformable with the interpretation of it in the Retadcara. But, in the Ddyatatwa, it is

read orate sChité in place of guras st’hitd; and the reading is expounded by the commentator

Castranma, ‘diligent in such observances as may be beneficial to her husband in another world.’

Hie rejects another interpretation, ‘ obscrvant of fasts.’

joy with moderation.}] With abstemiousness, according tothe commentators, SmicrisHn‘a

Vide supra. § 1.
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| 57. Abiding with her venerable protector, that is, with her father-in-law

or others of her husband’s family, let her enjoy her husband’s estate during her

life; and not, as with her separate property, make a gift, mortgage or sale of it

at her pleasure, But, when she dies, the daughters or others, who would re-

gularly be heirs in default of the wife, take the estate; not the kinsmen

(or sapin'das:*} since these, being inferiour to the daughter and the rest,

ought not to exclude those heirs: for the widow debars them of the succession :

and, the obstacle being equally removed if her right cease or never take effect, it

can be no bar to their claim.

58. Nor shall the heirs of the woman’s separate property [as her brothiers

&c.f] take the succession [on failure of daughters and daughter’s sons, to the

exclusion of her husband's heirs ;+] for the right of those [persons, whose

succession is declared undcr that head,§ C. 4.] is relative to the property of a

woman [other than that which is inherited by her. || ] Ca‘rya’yana has pro-

pounded by separate texts the hcirs of a woman’s property; and [his text,

declaratory of the succession to heritage,1] would be tautology: [consequently

heritage is not ranked with woman’s peculiar property.** ]

59. Therefore those persons, who are exhibited in a passage above cited

(§ 4.) as the next heirs on failure of prior claimants, shall, in like manner as

they would have succeeded if the widow’s right had never taken effect, equally

succecd to the residue of the estate remaining after her use of it, upon the demise

the widow in whom the succession had vested. At such time [when the

Annotations,

and Acuyuta. But, in the Smr¥¢i-chandricd, it is explained ‘ patient of control.’ There is cons

able difference in the interpretation of the text, as to its gencral scope, according to various com.

pilers, by whom it is cited.

MrickisnWwa and ACHYITA.Srnicrisnn’ a and AcHYUTA.
“9% ACHTUTA

® Manes’ Wana.
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widow dics,* or when her right ceases,t] the succession of daughters and the

rest is proper, since they confer greater benefits on the deceased [by the oblations

presented by them{] than other claimants [such as the sapindas above-

mentioned. {| § 37.

60. Thusinthe Mahabharata, in the chapter entitled Dénad'harma, it

is said “ For women, the heritage of their husbands is pronounced applicable to

“ use. Let not women on any account make waste of their husband's wealth.’'§

61. Even use should not be by wearing delicate apparel and similar luxu-

ries: but, since a widow benefits her husband by the preservation of her person,

the nse of property sufficient for that purpose is authorized, In like manner [since

the benefit of the husband is to be consulted,{ | even a gift or other alienation is

permitted for the completion of her husband’s funeral rites. Accordingly the

author says, ‘‘ Let not women make waste.” Here ‘‘ waste’’ intends expenditure

not useful to the owner of the property.

62. Hence, if she be unable to subsist otherwise, she is authorized to mort-

gage the property; or, if still unable, she may sell or otherwise alien it: for the

same reason is equally applicable.

63. Let her give to the paternal uncles and other relatives of her -husband

Annotations.

60. Thus in the Mahabharata &c.) The anthor here corroborates what had been said con.

cerning the restriction on the widow’s power of gift, mortgage and sale. (§ 56.) Acnyuta, S Rj-

crisun“a and Manns WARA.

The passage, here cited, is read differently in the text of the Mahdbhdrata; pati-ddyddyam,

instead of pati.dayah. One of the com.But both readings may be interpreted in the same scnse.

mentators on the poem notices another variation, parivittdh. instead of pativittat ‘ their husvand’s

wealth.’ Another commentator expounds the passage in a different manner: * Let not sons resume

* any part of the wealth given to a woman by her husband,’

Mukabadraia, Ddnad harma, 46, 24,
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presents in proportion to the weaith, at her husband's funeral rites. WarYnasparr

directs it, saying “‘ With presents offered tu his mancs, and by pious liberality,

* let her honour the paternal uncles of her husband, his spiritual parcuts and

‘© daughter’s sons, the children of his sisters, his maternal uncles, and also anci-

“* ent and unprotected persons, guests, and females of the family.”’* The term

‘ paternal uncle” intends any sapin’d’a of her husband; “ daughter’s sons,’”’

the descendants of her husband's daughter ; “‘ children of his sister,”’ the progeny

of her husband's sister’s son; ‘‘ maternal uncles,” her husband’s mother’s fi-

mily. To these and to the rest, let her give presents, and not to the famil y of

her own father, while such persons are forthcoming: for the specifick mention

of paternal uncles and the rest would be superfluous.

64. With their consent, however, she may bestow gifts on the kindred of

her own father and mother. Thus Na‘repa says, “ When the husland is

“© deceased, his kin are the guardians of iis childless widow. In the disposal

of the property, and care of herself, as well as in her maintenance, they

« have full power. But, if the husband’s family be extinct or contain no male,

‘ or be helpless, the kin of her own father are the guardians of the widow, if

there be no relations of her husband within the degree of a sapinda.’’t

In the disposal of property by gift or otherwise, she is subject to the control of

her husband’s family, after his decease, and in default of sons.

In like manner, if the succession have devolved on a daughter, those65.

persons, who would have been heirs of her father’s property in her default,

Ammotations,

65. In like manner, tf the succession have devolved ona daughter, those persons &c.}) If

the next heirs succeed to the residue of the property, in the instance of the widow, whose right is

“preferable to the danghter’s, much rather should the next heirs, who would regularly succeed if

there were no danghter, take the succession after her. Sricnisnva and Ciup Amini,

Vide sypra. + Na’repa, 13. 28,
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ona daughter, [as her son, her paternal grandfather &c.*] take the succession om her death ;
passes, after

hers, to her not the heirs of the daughter’s property (as her daughter’s son &c.t]ther’s heirs.

68. An unmar. 66. The widow should give to an unmarried daughter a fourth part out
rie aughter

should siottea. ~=Of:-Cher husband’s estate, to defray the expenses of the damsel’s marriage. Since
hy the widow : . .

forthe ex- gong are required to give that allotment,{ much more should the wife, or
penses of her

marriage: other successor, give a like portion.

- Conclusion, 67. Thus has the widow’s right of succession been explained.

SECTION IL

On the right of the Daughter and Daughter’s Son.

1. A daughter 1. The daughter’s right of succession on failure of the wife [is declared.§}
inherits if there

beno widows On that subject Menu and Na Rena say, ‘‘ The son of a man is even as himself;

wt Merny aa“. perty, notwithstanding the survival of her, who is as it were himself ?”’ || Na-
Nakepa 5 : ; er _ ;

REDA particularizes the daughter [as inheriting in right of her continuing the line

of succession: | ‘“ On failure of male issue, the daughter inherits, for she is equal-

“ ly a cause of perpetuating the race; since both the son and daughter are the

inright of oh ‘* means of prolonging the father’s line.” The author states the circumstance of
lations to be

presented by her continuing the line as a reason of the daughter’s succession: and the line of

Upon the same principle, the succession, devolving on the mother by the death of her

passes after her decease to the heirs of her son; and not to her own heirs. See Sect. 2 § 31.

. and Snicnismn’a. + Acuvuta and 81 Vide C. 3. § 84,

SRICHISEN’ 4. | Menu, 9. 130. Not found in NaReEDA's institutes, Napepa, 18. 49.
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descendants here intends such descendants as present funcral oblations; for one,

who is not an offerer of oblations, confers no benefits, and consequently differs

in no respect fron the offspring of a stranger or no offspring at all,
”

2. It is the daughter’s son, who is the giver of a funcral oblation, not his

son; nor the daughter’s daughter: for the funeral oblation ceases with him.

8. Therefore the.doctrine should be respected, which Dicsurra maintains;

namely that a daughter, who is mother of male issue, or who is likel y to become

60, is competent to inherit; not one, who is a widow, or is barren, or fails in

bringing male issue as bearing none but daughters, or from somc other cause.

4, Here again, the unmarried daughter is in the first place sole heiress of

her father’s property [to the exclusion of any daughter verbally betrothed.*]

Accordingly Para‘’sa’ra says, ‘“ Let a maiden daughtcr take the heritage of one

'* who dies leaving no male issue ; or, if there be no such daughter, a marricd

¢* one shall inherit.’ In the term “ married”’ is here implied the restriction before

mentioned [ excluding one who fails in bringing male issue.

5. Thus Devaua says, “ To maidens should be given a nuptial portion

** out of the father’s estate. But of him, who leaves no appointed daughter, [nor

¢ son, | the unmarried daughter, belonging to his own tribe, and legitimate, shall

‘© take the inheritance, like a son.’’ The term “ appointed daughter’ implies

also son. ‘‘ Hisown;” belonging to the same tribe with himself, ‘* Legitie

mate ;”’ his own lawful issue.

Anivotations.

8. Out of the father’s estate.] This is according to the reading, which is followed by this

author, as well as by RacuunaNpDANA. But in other compilations, as the Smritti-chandrica, Reta

ndcara and Viramitrédaya, the text is read pitrt-dravyam instead of pitri-dranydt: and the author

of the last mentioned work explains the passage as signifying, that ‘ a portion of the paternal esti

‘ [equal to the fourth part of a share] and nuptial presents should be given to a maiden daughter.
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6. This is proper: for, should the maiden arrive at puberty wnmarried,

through poverty, ‘her father and the rest would fall to a region of punishment, as

declared by holy writ. Thus Vastsur’sra says, ‘‘ So many seasons of menstrua-

“ dion as oyerfake a maiden feeling the passion of Joye and sought jn marriage by

*° nersons of suitable rank, even so many are the beings destroyed by both her

‘ father and her mother; this is a maxim of the law.’* So Parr’sinas1:

« A damsel should ‘be given in marriage, before her breasts swell, But, if she

“‘ have menstruated [before marriage, | both the giver and the taker fall to the

“ abyss of hell; and her father, grandfather and great grandfather are bora

« insects] inordure. Therefore she should be giyen in marriage while she is

* yeta cul,”

7. Since then the father and the resi are saved from hell by sufficient pre-

perty becoming applicable to the charges of her marriage; and, being accordingly

married, she confers benefits on her father by means of her son; the wealth de-

volving on her is for the benefit of the [former] owner ;f and it is reasonable,

therefore, that the property should descend to the unmarried daughter, on failure

of the wife,

8. But, if fjhere be no maiden daughter, the sucecasion devolves on her

who has, and on her who is likely to have, male issue. That is declared by

Vaiuaspati: “ Being of equal class and married to a man of like tribe, and be-

‘ ing virtuous end devoted to obedience, she [namely the daughter,{ | whether

‘© appointed or not appointed to continue the male Jing, shall take the property of

‘© her father who leaves no son [nor wife.§]”

9. Of equal class.] Belonging to the same tribe with her father. Married

to a man of like tribe.] This is intended to exclude one married to a man of a su-

9. To exclude one married to a man of a superiour or inferiour tribe &e.] This remark of

ara, 1%. 56. + Vide Sect. 1, § 44, Vide § 13. aad
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periour or inferiour tribe. For the offspring of.a daughter married to 0 man of a

higher or. lower class is forbidden to perform the obsequies of his maternal grand-

father and other ancestors who are of inferiour or of superiour rank. But

one, married to.a man belonging to the same class, confers benefits on her father

by means of her son.

10. The son of a daughter appointed to continue the male line is, like a

son, kighly beneficial to his ancestor ; and, through him, the appomted daughter

is cqual to a son: wherefore the appointed daughter and legitimate son have an

equal right of succession.* But a married daughter, who was uot so appointed,

confers less benefit on her father than the son and the rest [ viz. the son’s son and

grandson’s son,+ and the widow ;t] and is of benefit by means only of her son: if

is proper, therefore, that she should succecd only on failure of other heirs dowa

fo the unmarsicd daughter,

1), It must not be alleged, that, admitting this doctrine [of henefits con-

ferred being the cause of a right of succession,§ | the daughter, who has male is-

, should alone inherit in the first instante; but, on failure of such, thera

Arniotations.

rA-VAHANA is inadmissible: for the term 6 married’ excludes the notion of union with 2 man

of inferiour tribe; sinec there can be no marriage between a woman of higher (ibe and a man of a

Jower one. Thercfore the intention is to exclude one marricd to a man of superiour class.

Viramitroilaya.

Who are of énferiour or of supcriour rank.) A daughter’s son of a superiour tribe

$s forbidden to offer a funeral repast to the manes of his maternal grandfather who is of a lower

tribe; and a daughter’s son, being of inferjour rank, is forbidden to offer it for his maternal grand.

father who is of a higher class. Racn. on Diyabhasa.

V1. Lor her son might be excluded from the succession.] Accordingly the notion, that, in .

the case of two daughters having male issue, one a widow, the other having a husband living, the

widqw should inherit in the first instance, because she first offers funeral cblatious through her son

[ whose father is already dead], is refuted, Acnycra and S ricrisun‘A.

* Vide C. 10, A.
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daughter who may have issue, For her son, born subsequently, might in thie

manner be excluded from the succession, Nor is this proper; for both equally

confer benefits on their grandfather, as daughter’s sons.

12. By specifying “ obedience” to her husband (§ 8.), the author indi-

cates, that she is not in the state of widowhood, and that consequently she may

have issue,

13. In the text before cited (48. ), the pronoun refers fo the word “ daugh-

ter’’ contained in a preceding passage [which will be forthwith quoted.* § 14.]

Thus, by the conditions specified, that she be “ of equal class’’ and “ married to

a man of like tribe’ &c. (§8.), the author shows, that she does not inherit her

father’s wealth merely in right of her relation as daughter. Else, since the daugh-

ter’s right of succession is declared by the following passage, the mention of it by

the same author in the foregoing text would be a vain repetition. Buta special

rule, regarding what was suggested generally, is not tautology.

14.‘ Asa son, so docs the daughter of a man proceed from his several

« limbs. How then should any other person take her father’s wealth ?°*

15. Since a daughter’s right of succession to the property of her father is

founded on her offering funeral oblations by means of her son ; therefore, even in

the case of an appointed daughter, on whom the estate has devolved by the demise

44.

quoted by Baup’Ha YANA.

Proceed from his several limbs.| ‘This is an allusion to a passage of the Véda, which is

It is addressed by a father to his son. ‘‘ From my several limbs thou

“* art distilled; from my heart thou art produced: thou art indced self, but denominated son: may

** (hou live a hundred years.”

15, Dy her unmarried sister or by another.] The text is read and interpreted differently in

the Retndcara: ¢ Ef she leave no son, it shall be taken by her daughter or by her sister.’ This is

according to the reading of tho-text, as it is cited in the Caulpataru, ‘ aputrdyan cumdryd swasrd v6

tad grahyam,’ instcad of aputrdydn cumarydé vd swasrd tad grahyan tad anyayd.
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of her father, should she bear no male issue in consequence of her proving barren,

er because her husband is incapable of procreation, the property does not go upon

her death to her husband. Thus S’anc’sa and Lic’nita say, “ The husband is

not entitled to the wealth of his wife being an appointed daughter, if she die

leaving no issue.” So Parr’ninast: ‘“ On the death of an appointed daughter,

“ her husband does not inherit her property: if she leave no issue, it shall be

« taken by her unmarried sister or by another.” Hence her property is to be

taken by her maiden sister, or by another sister likely to have issue. Therefore,

when the succession has devolved on a female, [her husband’s*] claim [as her

heir | is precluded.

16. But the following passage of Menu must be understood to be applica-

ble, on the demise of an appointed daughter, who has not been destitute of male

issue, having borne a son who has died. ‘‘ Should a daughter, appointed to con-

‘* tinue the male line, dic by any accident without a son, the husband of that

“« daughter may without hesitation possess himself of her property.’’+

17. Vrinaspari recites the gift of the funeral oblation as the sole cause [of

sight] in the instance of both [the daughter and the grandson.] “‘ As the owner-

** ship of her father’s wealth deyolves on her, although kindred exist; so her son

“* likewise is acknowledged to be heir to his maternal grandfather’s estate.’”’ As

the daughter is heiress of her father’s wealth in right of the funeral oblation which

is to be presented by the daughter’s son; so is the daughter’s son owner of his

maternal grandfather’s estate in right of offering that oblation, notwithstanding

the existence of kindred, such as the father and others.

Annotations.

16. Having borne a son who has dicd.] Jimu‘ra-va'nana’s text exhibits the conjunctive

particle cha: and, according to this rcading, the sense should be ‘ who is not destitute of male issue

$ and who has borne a son who hasdied.’ But Acuyuta and S nicrisun a censure it as an ere

roneous reading.

* Cuu’Dauan’s, Acuyura and Sricnisun“a. + Mrnv, 9. 135,
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1S. The 18. Nor does this text (4 17.) relate to the son of an appointed daughter :
docs not carne

corm tnen. forthe pronoun “ her,’’ in both the phrases (‘* devolves on her,” and ‘“ her sonspriag of an ape

»inted daugh-

ir is acknowledged,’’) bears reference to the ‘ daughter whether appointed or not

appointed,’”” who was mentioned in the preeeding passage (§ 8.). Or, upon the

principle of selecting the nearest term, the reference may properly be to the

‘* daughtcr not appointed.” But this term cannot be rejected to select the other,

19 Mexe 19. Accordingly Menu propounds the daughter’s origin from the person

tr he ressn of of the maternal grandfather ae the reason of the daughter’s son having a
son inheriting. right to the succession; not her appointment to raise a son: else he would

have specified this cause. ‘‘ Let the daughter’s son take the whole estate of

‘‘ his own father who leaves no [other] son; and let him offer two funeral

‘ oblations; one to his own father, the other to his maternal grandfather,

“ Between a son’s son and the son of a daughter, there isno difference in law ;

‘* since their father and mother both sprung from the body of the same man.'’*

an. We ex. 20. Thus this very author expressly declares, that the daughter’s son, born
presaly declares . . .

hiv right of — of one not appointed to continue the male line, has the right of succession. “ By

‘ that male child, whom a daughter, whether formally appointed or not, shall

‘* produce from a husband of an equal class ; the maternal grandfather becomes

“ in law the father of a son: let that son give the funeral oblation and possess.

** the inheritancc.’’f

21. Besides the term ‘ daughter’s son’ isin Iaw restricted to signify theiutends 3 wae

19. There is no difference.} By thus likening the grandson in the female line to the

grandson in the male line, it is intimated, that, 28, on failure of the son, the sen’s son is heir, so,

in default of the daughter, the daughter's son is the successor. Racu. Déyatatios.

Consider as another son.] In the Calpataru, the text is resd asydm % her" instead ‘of anyam

‘* another.” That reading varies the construction rather than the purport of the

Q, +t Msnv, 9. 136,
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Bavupb’HAYANA Intimates that, when he

SECT. If.

male offspring of an appointed daughter.

says ‘‘ [Consider as] another [son] the daughter’s son termed son of an appointed

** daughter, bemg born of the female issue after an express stipulation.” Here

© consider’ is understood.
*

22. Hence also [since such is the scope and purport of the text;* § 17.]

Brosapeva has cited that passage of Vrinaspati under the head of succession

of 2 daughter appointed or unappointed.

23. But Govinpa-ra‘Jsa, in his commentary on Menu, states the claim of

the daughter’s son as preferable to that of the married daughter, on the grounds

of the following passage of Visun‘u. ‘‘ If one die leaving neither son nor grand-

© son, the daughter’s sons shall inherit the estate ; for, by consent of all, the son’s

son and the daughter's son are alike in respeet of the celebration of obse-

‘* quies.’’f *

24.

above cited (§ 8.

This does not appear to us satisfactory: for it contradicts the text

25.

succession assuredly devolves on the daughter’s son notwithstanding the ex-

But, in default of a married daughter such as above described, the

istence of the father and other kinsmen. For it appears from the comparison of

his condition to hers, (§ 17.) and more expressly from the purport of the term

** likewise’ in the phrase “ ber son likewise is acknowledged to be heir,” (§ 17.)

21. After an express stipulation.) After the accepting of her as an appointed daughter.

(Vide § 15.— 17.) Crup‘a’man’: and S‘ricr¥sun‘a.

25. A married daughter such as above described.] Who does not fail of bearing issue.

Coup aman’, Acuyuta and S‘ricalsun‘a.

Who has or is tikely to have male issuc. Racn. on Dayabhaga.

+ Not fuund in Visan-u's institates. It is cited by Racuuxaxpana ip the Dayutatwe, as on the authority of

Govinpa-Ra‘sa's quotation.
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that his pretensions are inferiour to her's. Therefore it is a right deduction, that

the succession of the daughter’s son is next after the daughter,

26. By the words “ although kindred exist,”’ (§ 17.) the succession of both

parents, which reasonably should take effect on failure of the wife, but which is

barred by the daughter and daughter’s son, is hinted as taking place when no

such impediment exists. Accordingly Vrinaspatt, immediately after [the passage

above cited,* § 17.] says ‘* On failure of those persons, the brothers and nephews

« of the whole blood are entitled to the estate, or kinsmen, or cognates, or pupils,

* or venerable priests.’? Here the word “ those’’ bears reference to the daughter’s

son [named in the text,] and to the parents indicated [by the term kindred.+]

Therefore, it is on failure of these persons, that the succession of brothers and

the rest takes place,

27. As for the agsertion of Ba‘.o‘ca, that the daughter’s son inherits after

the whole series of heirs specified in the passage of [ Yasnyawatcya] above

cited, ‘‘ The wife, daughters also,” &c. (sect. 1. § 4.) that is mere childish

prattle; for it contradicts the text of Vrinaspati (§ 17.). Nor is there any

thing inconsistent with that enumeration of heirs ; for the maiden daughter, mar-

ried daughter, and daughter’s son, are all signified by the term ‘* danghters” in

the plural number (sect. 1.§ 4.) As the word “son,” in the phrase ‘‘ who de-

“* parted for heaven leaving no son,’’ intends male issue down to the great grandson,

since he is equally a giver of funeral oblations ; so does the term ‘‘ daughter”

26. Bears reference........to the parents.] Else, if the brothers inherit next after the

daughter's son, that would contradict Ya'snyawautcya and the rest, as above cited (Vide Sect. 1.

4.) CHu’Da’man’: and S‘ricnisun‘a.

As for the assertion, that the daughter's son inherits after the whole series of heirs

This doctrine is maintained by the Mait’hila school, as is remarked by S nicrisun’a in the

Cruma.Sangraha.

Raan. on
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comprehend the dawghter’s son, for he also is the giver of a funeral offering ; or as

the term “ male issue,”’ in the sentence ‘‘ on failure of male issue, the daughter

** inherits’ (§.1.), intends the widow also. Else the plural number, im the word

‘© daughters,’’ would be unmeaning: and the author would have used the singular

number, asin the words “‘ the wife,’’ “the son of a brother’? &c. We shall here-

after [in the course of expounding passages concerning the reunion of parceners* }

explain the intention of the plural number in the word “ brothers’’ (sect. 1. § 4. )

28. Morcover, since a series of heirs is specified from both parents to the

king, it would follow, that the succession of the daughicr’s son takes effect on

failure of the king. But there never is a vacancy of the throne; and consequent-

ly the succession could never take place.

29. Therefore the succession of the daughter's son on failure of daughters,

as affirmed by Vis waruPa, JITENDRIYA, Budsape va: and GovinDA-RA ‘SA,

should be respected.

30. But, if a maiden daughter, in whom the sticcession has vested, and

who has been afterwards married, die [without bearing issue,t] the estate,

which was hers, becomes the property of those persons, a marricd daughter or

others, who would regularly succeed if there were no such [unmarried daughter]

itn whom the inheritance vested, and in like manner succeed on her demise

after it has so vested in her. It does nut become the property of her husband

or other heirs: for that [ text, which is declaratory of the right of the husband

and the rest,t} is relative toa woman’s peculiar property. Since it has been

shown by a text before cited (sect 1. § 56.), that, on the decease of the widow

in whom the succession had vested, the legal heirs of the former owner, who-

would regularly inherit his property if there were no widow in whom the suc-

cession vested, namely the daughters and the rest, succeed to the wealth ; therefore

the same rule [concerning the succession of the former possessor’s next heirs§ | is

® Acwyvurtra and Vide infra. Sect. 5. § ST.

b b
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inferred a fortiori, in the case of the daughter and grandson

CHAP. XI.

pretensions are

inferiour to the wife’s,

31. Or the word “ wife’ [in the text above quoted,* sect. 1. § 56.] 1s

employed with a general import: and it implies, that the rule must be understood

as applicable generally to the case of a woman’s succession by inheritance.

32, Thus has the succession of the daughter and daughter’s son been

explained.

SECTION Il.

On the Father's right of syccession,

1. If there be no daughter’s son, the sugcession devolves on the father ;

and not on the mother [before the father]; nor at once on both parents. For

that is contrary to Visun‘u’s text “‘ If there be none, it belongs to the father;

if he be dead, it appertains to the mother.’’+

2. But the following passage of Menu, as well as that of Vrinaspart,

must be understood as relating to a case of failure of heirs down to the father

inclusively, ‘ Of a son dying childless [and leaving no widow]] the mother

‘« shall take the estate; and, the mother also being dead, the father’s mother

‘ shall take the heritage.’’§ ‘‘ Of a deceased son, who leaves neither wife nor

‘ male issue, the mother must be considered as heiress: or, by her consent, the

* brother may inherit.’

83. This is a result too of reasoning. The father’s right of succession

Een aa coer am pa

Vide supra. Sect. 1. Acuyura and S’ni
Nu, 9. 217.
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should be after the daughter’s son and before the mother: for the father, offering

two oblations of food to other manes, in which the deceased participates, is infe-

riour to the daughter's son who presents one oblation to the deceased and two

to other manes in which the deceased participates: he is preferable to the

mother and the rest because he presents (personally*] to others two oblations

in which the deceased participates; and his superiority is indicated in a pas-

sage of Menu: “In a comparison of the male with the female sex, the mate is

pronounced superiour,’’+

4. In the term pitarau ‘ both parents” (Sect. 1. § 4.), the priority of

the father is indicated: for the father isdirst suggested by the radical term pitri;

and afterwards the mother is inferred from the dual number, by assuming, that

one term [of two which composed the phrase] is retained.

5. ence [since the members of the series are presented to the under-

standing in the order here stated} ], the argument, that, ‘ the mental apprehension

‘ of aseries being coextensive with the oral recital of its component members,

‘ recital, being’) wanting, necessarily precludes apprehension,’ must be rejected

as inconclusive; for itis not true, that an adequate indication is wanting | being

deducible inthe manner above stated ; § 4.] and [the joint succession of father

aud mother] wouid contradict the text of Visuy’v.

6. Thus the father's right of succession has been explained.

Annotations,

4. By assuming that one term is retained.) ‘This is an allusion to the etymology of pitarau

¢ parents? from pitrt ‘father,’ representing the compound trm mdéd-pitaraw ‘mother and

father.’ Panini, 1. 2. 70,

* Cuvp t Mgxv, 9. 35, S’Ricaisan a.
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SECTION IV.

On the Mother’s right of succession.

I. Ifthe father be not living, the succession devolves on the mother: for,

immediately after propounding the father’s right to the estate, Vigunu’stext de-

clares, “ If he be dead, it appertains to the mother.’’*

2. This too is reasonable: for her claim properly precedes that of the

brothers and the rest; since it is necessary to make a grateful return to her,

for benefits which she has personally conferred by bearing the child in her

womb and nurturing him during his infancy; and also because she confers bene-

fits on him by the birth of other sons who may offer funeral oblations in which

he will participate.

3. The notion, therefore, that the mother’s right should precede the fa-

ther's, because she is pronounced to surpass him in the degree of veneration due

to her, must be rejected. For, if a superiour title to veneration were the reason of

a right of inheritance, the succession would devolve on the spiritual preceptor

Annofattons,

3. The notion that the mother’s right should precede the father's is rejected.] This appears

to be levelled against the doctrine maintained by the Mazt’hia school, or at least by Va'’couespati

Misa and by the author of the Vivdda-chazdra. Sricrisun'a, in the Crama-sangraha, cites

Mis ra (meaning VAcuEsPATi mis RA) as affirming that doctrine on the strength of an inverted and

erroneous reading of Viswn'u’s text. (Sect. 1. § 5.)

Because she is pronounced to surpass him.| By the fottowing or similar passages: ‘A

*° mother surpasses a thousand fathers.”?>+ S‘ricnYsitn‘a.

* Vide supra. Sect. + Merny, 2 145.
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before the father; since it is said ‘“ Of him whe is the natural parent, and him

** who gives holy knowledge, the giver of the sacred science is the more venera~

** ble father :’’* and paternal uncles and the rest would inhcrit in preference to a

younger brother or a nephew. Therefore the mother’s right of succession is after

the father[and before.the brothers.+]

A, By thus declaring, that the mother’s succession takes place after the

father of the deceased, and before the father’s offspring, the author intimates,

that the paternal grandmother's succession likewise takes place after the grand-

father and before the grandfather’s offspring. For otherwise [if a different order

of succession be assumed ;*+ or if that order be not established ; § or that indication

be not acknowledged ; || ] there is a contradiction between the specified order of

succession, ‘‘ both parents, brothers likewise &c.”"@ [and this case which is per-

fectly analogous.** | } Accordingly [since the grandmother’s right of succession is

in this manner indicated by Yasnyawatcya;tt] Menu says, ‘ And the mo-

ther also being dead, the father’s mothcr shall take the heritage.”"|{ The

meaning is ‘ being dead, that is, deceased, together with her offspring.’

5. Here the particle ‘“‘ and,” as well as ‘ also,’” must be joined in con-

struction with both parts of the sentence. Therefore the sense is ‘ and the mo-

‘ ther being dead, the paternal grandmother also may take the heritage.’ What

then becomes of the brothers and the rest? These persons, including the paternal

grandfather, are indicated by the particle ‘also.’

6. The meaning then of the text [of Ya’snyawaucya§§] is this: the suc-

cession of both parents takes effect, in the order which has been explained, after

5. dre indicated.J Copies of S rnicaYsun‘a exhibit a different reading; samuchchitdh © assem.

* bled’ instead of suchitdh ‘ hinted.’ The variation does not make a material alteration in the sense.

7, 2 146. + S’ricrisan’a. t Saicnisun’a. A'MAX'E, \
Vide fa Sect. 1. § 4. #* Crv’p*a MAN‘! and .t Vide Supra. Sect. 3° § tt Ragas. on D

Cece
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the descendants of the deceased down te his daughter’s son, and before [the

father’s*] own offspring. Hence the succession of the paternal grandfather and

grandmother is thus shown to take place before their own offspring. Accordingly

it is not separately propounded in the text of Ya‘snyawaccya ; since the right

the paternal grandfather and grandmother ig virtually declared by showing

mother’s right of succession. — :

_ %. Thus the mother’s right of inheritance hes been explained,
, f

SECTION V.

On the Brother's right of succession,

J. If the mother be dead, the property devolves on the brother: for

Visun'v, having delared, that, “If the father be dead, it appertains to the

«* mother,” proceeds to say ‘ On failure of her, it goes to the brothers:”+ and

here the pronoun refers to the mother. It appears also from the passage [of

Yasnyawarcya] ‘ both parents, brothers likewise,’’+ that the brother’s suc-

cession fakes place in the case of the death of both parents.

2. It must not be alleged, that, under the passage above cited, which ex-

presses “ brothers likewise and their sons,’’ the brother’s son, being declared

heir in like manner as the brothers are, shall inherit also next to the mother.

Annotations,

7. The mother’s right of inheritance hay been explained.| On the death of the -mother,

the resiine of the estate devolves on the brother as noxt heir in the order of succession, and not,

like a woman's peculiar property, on her son and daughter: for it is a case of an estate devolving

on a woman. (Vide Section 2. § 31.) Cup amanrt.

-‘* Racy. on + Vide Bupra. Sect. 1. § 8. + Sect. A.
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For the text of Visan‘'u, declaring that “ it goes to the brothers,” adds “ After

“ them, it descends to the brother’s sons:"’ and in this place the pronoun refers

to the brothers.

_ 8. That too is reasonable: for the brother confers benefits onthe deceased

owner b y offering three funeral oblations to his father and other ancestors, in
which the deceased participates; and he occupies his place, as presenting three

oblations to the maternal grandfather and the rest, which the deceased was bound

to offer; and he is therefore superiour to the brother’s son, who has’not the same

qualifications. But deriving his origin from the mother, the brother, though he

do possess these qualifications, is inferiour to the mother; and his succession,

therefore, very properly takes effect after her.

4. Besides why may not the word “ likewise” be connected with the term

“ brother ?”’ and thus the parents and brothers may have an equal right of suc-

cession; the text being interpreted ‘ as parents, so do brothers inherit.’

5. The question, then, must be negatived, as at variance with the text of

Visun'u: and the same is to be done in the other instance likewise [of the claims

‘of brother and brother’s son.* ] So Menu declares, that brothers take the inheri-

tance, not the nephew. ‘* Of him, who leaves no son, the father shall take the in-

“* heritance ; or the brothers.’’+

6. Moreover, why has not the nephew, whose father is living, a right of

succession? There is no other reason but this: that one, whose father is living,

If then it be

thus settled, [that the order of succession is regulated by the degree in which be-

does not confer benefits, since he is incompetent to offer oblations.

nefits are conferred,{] how should a nephew, whose father is deceased, inherit

equally with the brother, since he does not confer equal benefits? Accordingly

De‘vata, in a passage before cited [Sect. 1.§ 17 , | not specifying the brother’s son

Acuyora and Mznv, 9.
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in the series of heirs down to the half brother, comprehending the widow, daugh-

ter equal by class, father, mother, brother of the whole blood, and brother of the

half blood, intimates that the succession of nephews and the rest takes place on

failure of heirs down to the half brother. —

Y. The passage, which pronounces a nephew to be as a son, [ “ They are

* all fathers by means of that son ;’’* | is intended to authorize his presenting a

funeral oblation and to establish his right of succession on failure of brothers.

(They do not inherit together ;{] for that contradicts the text [of Visunu{]

above cited. Else why should not (his right of succession§] be before the bro-

thers.

8. Therefore the brother alone is heir in the first instance.

9, Here again, a brother of the whole blood has the first title; under the

following text [§10]: and, even under the general rule for the brother’s succes-

sion (‘* Brothers also’’ Sect. 1. §4). The meaning is, that the whole brother shall

inherit in the first place: but, if there be none, then the half brother ; for he also

is signified by the word brother, being issue of the same father.

10. Thepassage alluded to (§9) is as follows: “ A reunited [brother J

‘* shall keep the share of his reunited [coheir, ] who is deceased ; or shall deli-

* ver it to [a son subsequently] born. But an uterine brother (shall thus retain or

« deliver the allotment} of his uterine relation.’ This text of Yaynyawa.-

cra also shows, that the term brother is applicable both to the whole and to the

half blood.

the author would not have specified, that “ the uterine brother, should retain

Else, if it intended only the uterine [and of course whole] brother,

“ or deliver the allotment of his uterine relatian:’’ for the whole blood would

be signified by the single term “ brother.”

ll. Therefore the succession of brothers, whether of the whole or of the

¢ Chup’ aMAN‘r and !
Z YA INYAWALCYA, 2 139.

Meny, 9. 189.

S'RichiguHn’a.
AGHYUTA:
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half blood, is declared by the passage before cited (‘* Both parents, brothers

likewise.” Sect. 1. § 4). But, by here specifying the uterine relation, the

prior right of the uterine (or whole) brother is intimated.

12, The succession of the half brother, between [the whole brother and

the brother’s son,*] as affirmed by S‘ricara and Vis’warvu’pa, should be ac-

knowledged ; for he is inferiour to the whole brother, who presents oblations to

six ancestors which the deceased was bound to offer, and also presents three

oblations to the father and others, in which the deceased participates; while the

half brother only presents three oblations in which the deceased participates :

and he is superiour to the nephew, because he surpasses him in the conferring

of benefits, since he offers three oblations of which the deceased participates.

13. In answer to the inquiry whether the half brother, though reunited

in coparcenery, be inferiour or not to the whole brother, Ya snyAWALcya says,

¢ ~ A half brother, being again associated, may take the succession; not a half

brother, though not reunited: but one united [by blood, though not by

‘* coparcenery,} may obtain the property; and not [exclusively] the son of

a different mother.’ f

¢~*~

s x.

14. The meaning of the text is this: ‘ A brother by a different mother,

Annotations.

18. A half brother, being again associated &c.) This obscure text, darker even than the

preceding one (§ 10.), admits of different interpretations, independently of variations in the reading,

which also are numerous. It is necessary therefore for the understanding of the commentary, to

exhibit a second version of the text, eonformably with the interpretation of S°u'Lapa’n1: © A half

‘* brother, being again associated, may not take the succession of his half brother: [the whole

‘6 blaod,] though not reunited, shall obtain the property ; not, though united, the son of a different

“ mother.” RaGHuNANDANA, in the Ddyatatwa, remarks, that the Mitdcshard and Retndcara

concur in the same interpretation with Jimu’ra-va HANA; from which he also does not substantially «

differ.

2. 140.
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¢ but associated again in coparcenery, shall first take the inheritance ; not gene-

* rally any half brother [whether associated or separated*].’ The fatter pert of

the text is in answer to the question, whether, mheriting first, he exeludes the

whole brother or takes the succession jointly with him? ‘the whale brother,

‘ though not reunited in parcenery, shall take the heritage;’ (here the word

whole brother is understood from the preceding sentence: ) ‘ not exclusively the

‘son of a different mother, though reunited.” Or the term ‘ united’’ may

signify whole brother [or united by blood.} Accordingly the text is s0 read

in the citation of it by Jive Npriya as a passage of Vridd’ha Ya sSNYAWALCYA *?

and, in that case, the term “‘ associated’ is understood from the preceding sen-

tence.

15. Therefore the half brother, who is again associated in coparcenery,

shall not take the succession exclusively; but the whole brother [shares it]

though not assoeiated. Such is the meaning: and consequently the whole brother,

who is not reunited in parcenery, and the half brother, who is associated, should

divide the suecession. Accordingly the author has employed the particle “ but’”

[with the connective senset ].

16. An objection is stated by Sricara Mis‘na. The maxim, that “ the

“ reunited brother shall keep the share of his reunited coheir,” (§ 11.) is inde-

pendent [of other precepts,t] as it applies to the case of reunited half brothers

exclusively; and, in like manner, the maxim that “ the utcrine [meaning the

‘ Armotattons.

14. The text is so read.| The reading here exhibited is sdderé ndnyamatrijah instead of

ndnyamdtrijah. The second verse of the stanza is read in the Calpataru ‘may not

‘take the wealth of the half brother,’ ndnybdarya-dhanam harét, in place of ndanyédaryd

?hanam harét, ‘a half brother may not take the wealth.’ This reading is condemned by the
author of the Retndcara as unauthorized; and Racuuwanpana, in the Ddyatatwa, quotes the

censure and apparently concurs in it.
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*. while} brother retetae the stlotiment of his utevias rebation,’’” (§ 16) hears

teference fto any other rute,}. when it is applicable te the case of unnssaciated

whole brothers only: but, when there ie a half beother associated and a whole

brother unassociated, if the two maxims be applied. to this case in‘consequence.

of finding both descriptions of brethren, then both. maxims. take effect with

reference to-each other. Now i¢ is not right to make the same rule operative with

and without reference to another maxim; for this argues variableness in the pre-

cept. ‘Phus i is shown [by J arnrnt, } in the disquisition on the passage dwayo i

* that the prohibition, relatively to twe sacrifices, of the use of the

uttara-vé di or northern altar directed generally for the four mcrifices [in which

those two are comprehended |, is not a prohibition [but an exception]; for, if the

precept concerning the northern altar be taken with reference to the [denial,

implying consequently } an option, in the instance of two sacrifices, and be taken

absolutely and without reference to any other maxim in the instance of the two

other sacrifices, there would be variableness in the precept. So, tn regard to the
subject under consideration, the maxims, that “ the reunited brother shall keep
« the shares of his reunited coheir,”” and that “ the uterme [or whole] brother

shall retain the allotment of his uterine relation,” (§ 10.) are applicable in

those cases in which the rules are operative independently of any other: but, if

there be a half brother associated and a whole brother unassociated, the two

Annotations.

16. In the dispstrttton on the passage Qwayéh prarayant!.} This ts the ninth (or, accor.

ding to one reckoning, the seventh) adhicarana or topick in the third section of Jarmini’s seventh

chapter. It is a disquisition on the interpretation of a passage of the Véda, which directs that a

northern altar be prepared for the Chdturmdsya sacrifice, and forbids it at two of the four sacri-

fices comprehended under that designation; namely at the Vaiswadéva and S'undsiriya: whence

it is concluded, that, this being an exception to the more general rule, the altar is directed to be

employed under that general rale in the remaining two sacrifices only : viz. at the Va'run‘a-praghdésa

and Sdcaméd’ha. ‘The reasoning, introduced into this disquisition, is the ground work of S'nicana’s

objection. See Mitacshard 2. 1. $4.
RE EE a ne a

%. 3. 9.
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rules are not applicable in this instance ; and it would follow, that no one could

take the estate [since there is no special provision in the law for this case.*].

Therefore [the true interpretation is, that, in the case stated, ] where the associa-

ted half brother might be supposed to be heir of his associated parcener, under

the rule, that “a reunited brother shall.keep.the share of his reunjted coheir,”’

the maxim that “ the uterine [or whole] brother shall retain the. allotment of hig

* uterine relation,’ serves as an exception to that rule. ‘Thus the half brother,

though associated, cannot be supposed to be heir, if there be a brother of the

whole blood. Then how does the suceession go? The whole brother, whether

reunited or not reunited in coparcencry, inherits the property.

17. That is not congruent: for it is not true, that there is variableness in a

precept, merely because two [rulest’], which are severally applicable to two

' ], become applicable in a single instance at the same time.

18. Thus, in respect of the precepts enjoining the votary to bestow his

whole wealth as a gratuity in one instance and no gratuity in the other, which are

respectively applicable independently of each other, if cither the priest doing the

functions of Udgétry, or the one performing the office of Pratistétri, singly

stumble [in passing from the one apartment to the other, at the celebration of the

sacrifice called Jy¢tishtéma :§] but, if both those priests should stumble at the

same time, neither injunction would be applicable; for that would be a varia-

bleness in the precept.

Annotations.

3. Mfeither the priest doing the, functions of Udgatri,] Among the priests, who officiate

at the sacrifice called Jytishtoma, one is termed P/dgatrt and another Pratistotrt. In the course

of the ceremony the priests proceed from onc apartment named Haveérd’hanin to another denomi-

nated Havihpavamdna. During their progress, if the Udgdtr? happen to stumble, the votary is

enjoined to bestow his whole wealth in a gratuity. But, if the Pratistotrt fall, the ceremony

is terminated without any gratuity, or with a trifte on! y3 and the sacrifice is to be recommenced.

+ Acnyuta and S’ni " } Ibid. “a &e.
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19. ‘In like manner, under the precepts, which direct the priest to touch

an oblation with the prayer denominated Chéturhotra at the full moon, and with
the prayer termed Panchahdtra at the new moon; an oblation of curds consecrated

to InpRa is understood in the sacrifice named Updns‘u-yd ea, and an offering of

milk consecrated to InpRa is similarly understood at the Agn/shoméya sacrifice ;

and, both precepts being thus severally applicable in those instances, neither of

them would take effect at the A‘gnéya sacrifice, since there would be yariablencss

in the precept if both were applied to this case.

20. Therefore, the definition of variableness in a precept is its being a posi-
X

tive nj unction witbout reference to any opposition in one instance, and [an even-

tual one*] with reference to the opposition of a different precept in another in-

qtance. Thus, in the example stated (416), the prohibition bears reference to the

injunction concerning the altar, expressed in these words “ At this sacrifice pre-

pare the uwttara-védi.’’ Without opposition to that [injuoctiont ], it would be no

precept. Therefore it is 2a command which bearsereference to the injunction res-

pecting the altar. Nor is it in constant opposition to it: for, were it so, the prohi-

bition [as well as the injunctiont ] would be uscless; since, without the prohibi-

fion [and injunction, { } the omission of the altar might be deduced [from the si-

19. The prayer denominated Chaturhotra.] Beginning with the words Prtthree hota. One,

being four times called by Prasa’ rat: under the designation of dtman or soul, replied in’ the

words of this prayer. Hence he is named chaturhuta * four times called ;’ and, for the sake of mys.

tery, chaturho tr! ; from which the name of the prayer is derived. (Taitainiva Brauman’a ;

and Ma‘p’nAva on Mimansd. 3.7. 4.)

The prayer termed Panchahétra.] Jt begins with the words 4gnth hota.

In the sacrifice named Up&nsu-yaga.] Sacrifices are directed to be performed at the ful! and

change of the moon. The Updnsu-ydga is one of those tu be celebrated at full moon, and the Agni.

sLomiya at new moon. Curds constitute the oblation at one, and milk at the other of these sacrie

fices, The A’gnéya appertains to both periods; aod both kinds uf oblatious are to be made on

that occasion.

+ Acuveta.
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lence of the law], ‘Therefore, even the injunction concerning the altar is.a com-

mand which bears relation to the contrary prohibition ; but, in regard to two of
the periods of sacrifice, it is independent of any other rule, Consequently there

is variableness in the precept ; and an alternative must be inferred. But,im.the

case of any thing supposed as a matter of spontaneous option, a prohibition is an

absolute forbiddance: for the occasional omission of the act was inferrible without

the aid of an express prohibition.

sideration By 21. Accordingly [since there is variableness in the precept, when a general

an example. and a particular rule, or injunction and prohibition, are sometimes applicable in

the same instance, but not whentwo particular rules are so ;* or since a prohi-

bition, which is constant, is inferrible without the aid of either injunction or

prohibition ;+] the passages, which direct, that the Shod asin shall be taken, and

that it shall not be taken, [at an .4tirdtra sacrifice, | constitute an alternative.

tien Oe But according to theedoctrine of those, who affirm, that an alternative

is inferred by this reasoning ; namely that, since a prohibition implies a previous

supposition [to the contrary,] the [negativet] precept does not obviate the cause ;

an alternative would be inferrible even in the instance of a prohibition concerning

that which was suggested only as a matter of spontaneous choice: for example,

Annotations.

'» Passages, which direct that the Shod‘asin shall be taken.] One passage of the Véda expres.

ses *° At the Alirdtra take the Shod asin ;” another, on the contrary, provides ** At the Atirdtra

take not the Shédasin.’’ It is inferred, that an alternative must be admitted ; and that the Shéd asin

may optionally be used or not at the ceremony called Atirdéra. (Jaimini’s Mimdnsd 10. 8. 4.)

Shod astn is a name for a vessel of a particular description. S nicn¥sun‘a.

It is a wooden bowl employed at sacrifices in which the juice of acid asclepias is drunk.

22. The passage xhich expresses °° the priest makes not two portions &c.”] This pase

sage, with the scquel of it which is here inserted between hyphens, forms the subject of a disquisi-

tion in Jarminyv’s Mimadnsd, (10. 8. 3.)

+t Achytra, AcuyuTa.
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which expresses ‘The priest makes not two [portions of an,oblation

of liquid butter} when a victim is offered; [nor at the sacrifice with acid

** elepias:'’] and other similar passages.

23. Moreover, since an effect cannot preclude its own cause, how can there

be in one case opposition [which is necessary to constitute an alternative ?] for the

precepts are not equipollent. But, admitting that such is the nature of prohi-

bition, that it eradicates its own cause ; it should eradicate it altogether, for [the

precept, which suggested] the previous supposition, is of inferiour cogency.

2A. But they affirm, that this prohibition concerns the supposition of some-

thing which spontaneous choice may suggest, and is not a forbiddance of any

thing deduced from a precept. That is an assertion which argues extreme igno-

rance: for it would follow, that an alternative docs not exist; since the practice

of what is commanded by precept, and the prohibition of a practice not com-

manded by precept, cannot be in opposition at the same time. The prohibition

too would not be essential to the act of religion, since the practice of something

suggested by spontaneous choice is not supposablc as an essential part of a religi-

ous act.

25. Therefore, [since the opposite opinion is erroneous,f ] an alternative is

inferred [not in the manner there proposed, but{] according to the reasoning set

forth by us [viz. that, if the prohibitiun be constant, both injunction and pro-

@3. The precepts are not equipollent.] The author here alludes to a passage of Gautama:

‘¢ If there be contradiction between equal authoritics, an option is inferred.”* Acuyura, S gi.

crisun'a &c.

24. Cannot be in opposition at the same time.] ‘Or may subsist in the same instance,’ For

S ricrisun a notices two readings of this passage: Upasanhdrd-’sambhavdt and Upsanhdra-stame

bhavdt.

Gautama, 1, 4.
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hibition would be unnecessary ; and, if the injunction were invariably cogent, the

prohibition would be vain,* | But let that be; for why expatiate ?

96. As for the remark of the same author, who says (§16.) that, ‘ if there be

‘ a half brother associated and a whole brother unassociated, in which case the half

‘ brother might be supposed to be the heir under the rule, that “ a reunited bro-

« ther shall keep the share of his reunited cohcjr ;”’ (§10.) then the maxim, that

© the uterine [or whole] brother shall retain the allotment’ of his uterine relati-

«’ on,’’ (§10.) serves as an exception to that rule ;’ That is unsuitable, for, in this

very case, the rule concerning the reunited cohcir might on the contrary serve ag

an exception to the maxim, that “ the uterine [or whole] brother shall retain the

« allotment of his uterine relation,” under which the whole brother might he

supposed to be the heir: since there is not in this instance any ground of preference,

27. But this author’s interpretation of the text “ A half brother being

‘ again associated &c. (§13.), as explanatory of the passage ‘a reunited brother

«* shall keep the share of his reunited coheir,”’ is quite wrong: for, the intended

purport being conveyed by that text, the passage in question would become su-

perfiuous,

28. Morcover the exposition of the text [by S’ricanat}], as signifying ‘ Let

‘ not the half brother, who is an associated half brother, take the estate; but the

‘ whole brother, (this term is understood, ) who is not reunited, shall positively

‘ take it; a son of a diffcrent mother, though united, shall not inherit ;’ is also

erroncous, for the same term ‘ half brother’ in the first part of the text, is need-

lessly repeated ; and the phrase ‘ son of a different mother,’ in the latter part of it,

becomes superfluous ; and the particle api is taken in the sense of positively.

29. Besides, under the interpretation of the passage cencerning the ute-

rine [or whole] brother as an exception to the claim of the associated half

brother if a whole brother unassociated cxist; and its consequent inappli-

* S’nicrisnn a and Acnyeta. BS RICRISMN’A Gad ACHYTTA.



BECT. ¥. JIMUTA VAHANA.

cableness to the case of a whole brother and half brother both unassociated -
these would have an equal right of succession (under the general maxim, that

brothers shall-inherit ; section 1. § 4.* since no distinction is specified :+] or else

the property would belong to neither of them [if the general rule be explained

by the particular one.t]

30. But, if the passage concerning the uterine Lor whole] brother be ap-

plicable to this case also, [taking the term “ uterine” as intending such a brother

generally, whether associated or unassociated,{1] then the objcctior of yariable-

ness in the precept may be retorted on you; for the passage, concerning the reuni-

ted brother, bears reference to opposition in one case, [in that of the associated

half brother and unassociated whole brother ; ||] and bears no reference to op-

position in another case, [in that of a whole brother and half brother both un-

associated :§ | in like manner as it is declared, that the general rule for prepar-

ing the védi or altar at a sacrifice with the Séma plant, must be understood as

applicable to sacrifices in which the use of the altar has not been otherwise direc-

ted; since there would be variableness in the precept, if it operate in the case

of the Dicshin‘ya and other similar sacrifices, in bar of a command forbidding

the altar suggested by the extension of a rule [concerning sacrifices celebrated

at the full moon, ) but in other instances operate without bar to any thing else.

Annotations.

30, Al asacrifice with the Séma plant.] tis a general rule, that an altar is to be used at

sacrifices in which the Sima or Asclepias acida is employed. An altar is also directed to be pro.

vided at sacrifices celebrated at the full of the moon. By extension of this rule to the Dicshin iya,

which is one part of the sacrifice to be celebrated at that period, the use of the altar is deducibla

from this as well as from the general rule abovementioned. Now, since the injunction is unnecessary

as regarding what is otherwise known, it is supposed, that, to give operation to the injunction in

this case, it must be taken as @ bar to the inference deducible from an extension of a different rule.

Hence it is considered liable to the objection of variableness,

@ 8 aicalsun’a. § Taicaleun’s.
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But, according to our interpretation, there is no vatiableness in the

precept, even as that is understeod by S’picana: for the passages concerning the

reunited brother and the uterine {or whole] brother (§ 10.) are relative seve-

rally to different cases ; and that segarding “a half brother again associated”

(§ 13.) declares the equal participation of a whole brother unassociated and a
half brother associated, Thus the meaning of the first part of that text is, ‘a

« half brother, being reunited in coparcenery, shall take the ‘succession, although
‘ a whole brother not rcunited exist; but a half brother, who is not reunited,
‘ shall not inherit,’ The latter part of the text is in answer to the question,

does not the whole brotitr inherit in that case? ‘ Though not reunited, the

‘ whole brother (this term 1s understood ) shall take the heritage ; and not ex-

‘ clusively the son of a different mother who is again associated, But it shal]

‘ be taken and shared by both.’ ‘Thus the alleged variableness in the precept

is obviated,

32. So Menu likewise shows the same rule of succession, “ His uterine

“* brothers and sisters, and such brothers as were reunited after a separation,

‘* shall assemble together and diyide his share equally.’’*

33. Reciprocation being indicated by the plural number, in the term ‘ utee

‘* rine brothers,” as respecting these exclusively; and in the words “ brothers

‘ reunited,” as relating to the half brothers; the words ‘‘ assemble together”

are properly employed to mark association of hoth (descriptions of brethren ;+]

for they would otherwise be unmeaning terms. Therefore it is from mere

ignorance that it has been asserted, that both (do not inherit tegether,t] because

reciprocation is not expressed by the text, Moreover, since the text exhibits the

conjunctive particle ‘‘ and,”’ in the phrase ‘ and such brothers as were reunited

&c.” and the rule [of grammar ] expresses, that a conjunctive compound is used

when the sense of the conjunctive particle is denoted ;§ the assertion, that reci-

aNU, 9. AcwmyurTa. ,, 2.., 29.
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procation is not expressed by the text, would imply, that even the conj unction

does not bear that sense [viz. the sense of reciprocation. *]

34. Therefore, if whole brothers and half brothers only [not reunited bro- St ee whole
in preference tothers of either descriptiont] be the claimants, the succession devolves exclu. half brother,
if neither be re-sively on the whole brothers. Accordingly Vrihat Menu says, “If a son of A vaisage of

** the same mother survive, the son of her rival shall not take the wealth. This confirms this

‘ rule shall hold good in regard to the immovable estate. But, on failure of

‘ him, {the half brother] may take the heritage.”

35. This rule shall hold good in regard to the immovable estate.] This rule % , U relates
to divided ime

movables.

is relative to divided immovables. For, immediately after treating of such [ pro-

perty,] Yama says, “ The whole of the undivided immovable estate appertains A _ correspond-
ing pas

Yana.
* to all the brethren; but divided immovables must on no account be taken by ~*“"*

*© the half brother.’’

36. All the brethren] Whether of the whole blood or of the half blood, 56. The
sion = devolves

“ ° ‘ on the reunited
But, among whole brothers, if one be reunited after separation, the estate belongs — whole brother

in preference to

¢o him. If an unassociated whole brother and reunited half brother exist, it one not reuni-

devolves on both of them. If there be only half brothers, the property of the

deceased must be assigned in the first instance to a rcunited one; but, if there

be none such, then to the half brother who is not reunited.

37, Accordingly the plural number is employed} in the term ‘“ brothers,” the use of the

plural mumber

(sect. 1. § 4.) for the purpose of indicating the succession of all descriptions in a pana

, in the order here stated. Else it would be unmeaning. (Sect. 1. § 4.)

' Annotations.

36. All the brethren. ] Fifects other than immovables go to the brothers of the whole blood

whether scparated or unseparated. Raen. Ddyatutwa.

Acuyura aod S “A. Ibid. Vide Sect. 2
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$8. The text, * a reunited [brother] shall keep the share of his reunited

‘© coheir,” (§ 10.) is intended to provide a special rule governed by the circum-

stance of reunion after separation, and applicable to the case where a number

of claimants in an equal degree of affinity occurs.

39. Hence, if there be competition between claimants of equal degree,

whether brothers of the whole blood, or brothers of the half blood, or sons of

such brothers, or uncles, or the like, the reunited parcener shall take the heritage :

for the text does not specify the particular relation; and all [these relations]

were premised in the preceding text (sect. 1, § 4.*); and a question arises

in regard to all of them. Therefore the text must be considered as-not relating

exclusively to brothers.

40. Thus the brother's right of succession has been explained.

SECTION VL

On the Nephew's right of succession,—and that of other heirs.

1. On failure of brothers, the brother’s son is heir: for thetext of

having declared “ it goes to the brothers,” proceeds ‘‘ After them it descends to

** the brother’s sons,’’+

2, Among these, the succession devolves first on the son of a uterine [er

whole] brother; but, if there be none, it passes to the son of the half brother.

For the text expresses, “‘ An uterine [brother] shall retain or deliver the allot-

Annotations.

@. For the text expresses ** An uterine brother” &c.] Although there be no text which de.

Sect. 1. 45.
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“ ment of his uterine relation” (sect. 5.§10). Indeed the son of the half brother,

being a giver of oblations to the father of the late proprietor, together with his

own grandmother, to the exclusion of the mother of the deceased owner, is inferi-

our to a son of a whole brother [who is a giver of oblations to the grandfather in

conjunction with the mother of the deceased* }.

3. Nor canit be pretended that the stepmother, grandmother and great

grandmother take their places at the funcral repast, in consequence of [ancestors

being deificd+ | with their wives: for the terms “ mother’ [grandmother and

great grandmother} &c. {in such texts as the following || ] bear their original

sense of ‘ his own natural mother,’ ‘ father’s natural mother ;’ and ‘ grandfather’s

natural mother ;’ and it is by those terms that they are described as taking their

places at the funeral repast. ‘Thus it is said, ‘ A mother tastes with her husband

** the funeral repast consisting of oblations to the manes ; and the paternal rrand-

«* mother with her husband ; and the paternal great grandmother with her’s.”” But

the introduction of stepmothers and the rest to a place at the periodical obsequies,

is expressly forbidden. Thus the sage declares, ‘‘ Whosoever die, whether man

“ or woman, without male issue, for such person shall be performed funeral rites

«* neculiar to the individual, but no periodical obsequies.”’

4. Besides, the command for the celebration of the funeral repast in honour

of ancestors with their wives, is of invariable exigency; as it 1s universally ac-

knowledged: but, since there are not stepmothers in every instance, the precept

must relate to the natural mother; for the association of the variable and imvaria-

ble exigency of the same command would be a contradiction.

Anmotations.

clares the right of a ncphew of the whole blood before a nephew of the half blood; yet, under the

passage cited, which shows, that in the case of brothers, the whole blood excludes the half blood, it is

reasonable, that the son of an excluded person should bedebarred by the son of the person who

excludes him. S nicrisun’a and AcHYUTA.

SRicRisun’a. Na aad AcHYuTA. S’ricrismx’a and Acurvuta,
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5. Sine the paternal uncle, like the nephew of the whole blood, offers two

oblations, which the owner was bound to present, to two ancestors with their

wives, should not the succession devolve equally on the uncle and nephew of the

late proprietor? The answer is, the paternal uncle is indeed a giver of oblations
to the grandfather and great grandfather of the proprietor; but the nephew is

river of two oblations to two ancestors including the owner’s father who is.

principally considered. He is therefore a preferable claimant, and inherits before

the uncle.

6. Accordingly [since superiour benefits are conferred by such a suc-

cessor*,] the brother's grandson excludes the paternal uncle; for he is a giver of

oblations to the deceased owner’s father who is the person principally considered.

7. But the brother’s great grandson, though a lincal descendant of the

owner’s father, is excluded by the paternal uncle: for he is not a giver of

oblations, since he is distant in the fifth degree. Thus Mrnu says, “« To three

‘ must libations of water be made, to three must oblations of food be presented ;

* the fourth in descent is the giver of those offerings: but the fifth has no concern

‘ with them.’+ By this passage the fifth in descent is debarred.

8. But, on failure of heirs of the father down to the great grandson, it

must be understood, that the succession devolves on the father’s daughter’s son

[in preference to the uncle;t] in like manncr as it descends to the owner’s

daughter's son [on failure of the male issue, in preference to the brother. |

Siunrotations.

8. Inlike manner as it descends to the daughter’s son.] Although the snecession ought pre.

vionsly to devolve on the sister, as it goes to the daughter beforo the daughtcr’s son, nevertheless she

is excluded from the succession because she is no giver of oblations at periodical obsequies; being

disqualified by sex. But the daughter’s right of inheritance before the daughtor’s son takes effect

under the special provisions of an express text (Sect. 2.§14.) Sricrisun’a.

+ Menv, 9. 186. Vide supra. Sect. 1. § 40 Acmyurta aad %
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9. The succession of the grandfather’s and great grandfather's lineal des-

cendants including the daughter’s son, must be understood in a similar manner,

according to the proximity of the funeral offering: since the reason stated in the

text “ for even the son of a daughter delivers him in the next world, like the

* son ofa son,’* is equally applicable; and his father’s or } grandfather's

daughter’s son, like his own daughter’s son, transports his manes over the abyss,

by offering oblations of which he may partake.

10. Accordingly Menu has not separately propounded their right of inhe-

rifance: for they are comprehended under the two passages, ‘“ To three must

libations of water be made &c.’'+ and “ To the nearest kinsman ( sapin'da )

“ the inheritance next belongs."t Yaunyawatcya likewise uses the term

“* wentiles’”’ or kinsmen (gétraja)§ for the purpose of indicating the right of

inheritance of the father’s and grandfather's daughter’s son, as sprung from

the same line, in the relative order of the funcral oblation; and for the further

purpose of excluding females related as sapin'd“as, sinee these also sprung from

the same line.

ll. Accordingly [since they are excluded, ||] Baup'nayana, after premising

«¢ A woman is entitled,”’ proceeds ‘‘ not to the heritage; for females, and persons

« deficient in an organ of sense or member, are deemed incompetent to inherit.”

The construction of this passage is ‘a woman is not entitled to the heritage.’

But the succession of the widowand certain others [ viz. the daughter, the mother

and the paternal grandmother{, | takes effect under express texts, without any cous:

tradiction to this maxim.

Annotations,

li. Females are deemed incompetent to inherit.] Whether bearing the same or a different

family name. ‘Therefore the son’s daughter has no right of inheritance. Raau. on Dayabhdga.

* Meno, 9. 139. Menvw, 9. 186. Menu, 9. 287. Vide infra. § 17. and 2.
Vide Sect. 1. § 4, S°RICRISUN Ay
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12. On failure of any lineal descendant of the paternal great grandfather,

down to the daughter’s son, who might present oblations in which the deceased

would participate ; to intimate, that, in sueh case, the maternal uncle shall in-

herit in consequence of the proximity of oblations, as presenting offerings to the

maternal grandfather: and the rest, whieh the deceased was bound to offer,

Vasnvawarcya employs the term ‘* cognates” (bandhu.j* But Menu has
indicated it only by a passage declaratory of succession according to the nearness

of the oblation.

13. Since the maternal uncle and the rest present three oblations to the mar

terna] grandfather and other ancestors, which the deceased was bound to offer,

therefore the property should devolve on the maternal uncle and the rest: for it is

‘by means of wealth, that a person becomes a giver of oblations, Two motives are

indeed declared for the acquisition of wealth: onc temporal enjoyment, the other

the spiritual benefit of alms and so forth. Now, since the acquirer is dead and

cannot have temporal enjoyment, it is right that the wealth should be applied to

his spiritual benefit. Accordingly Vrinaspati says, “ Of property which dee

** scends by inheritance, half should carefully be set apart for the benefit of the

‘* deceased owner to defray the charges of his monthly, six-monthly and annual

** obsequies.” So A’pAstamsa ordains, ‘‘ Let the pupil or the daughter apply

“« the goods to religious purposes for the benefit of the deceased.’”” By saying

“* to defray the charges of his monthly &c. obsequies’’ his participation, and by

directing ‘‘ religious purposes’’ his spiritual benefit, are stated as reasons. Accor-

dingly the sage says, ‘‘ Wealth is useful for alms and for enjoyment.” It is

reasonable, therefore, that, on failure of kindred who might present oblations in

which he would participate, the succession should devolve on the maternal uncle

and the rest, who present oblations which he was bound to offer.

14, Accordingly {since the succession devolves on heirs down tothe ma-

® Vide Sect. 1. § 4.
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ternal uncle and the rest, in the order of oblations in which the deceased may

participate, or which he was bound to offer ;*] Menu, considering that purport

SECT. VI.

as sufficiently indicated by the two passages above cited, “ Tothree must liba-

tions be made &c.” “ To the nearest kinsman the inheritance next belongs ;"”

(vide § 7. and 17.) proceeds thus, “ Then, on failure of such kindred, the

ae distant kinsman shall be the heir, or the spiritual preceptor, or the pupil.”’+

15. The distant kinsman (saculya) is the descendant of the paternal grand-

father’s grandfather or other remote ancestor, Such relatives are denominated

Samanddacas. Their order of succession is in the series as exhibited. On fai-

lure of such heirs [down to the Samdnddacat] the succession devolves on the

spiritual preceptor, the pupil &c.

16. Otherwise (if the text of Menu do not intend the maternal uncle and

the rest,§] how is the admission of maternal uncles and others affirmed without

contradiction to Menu? Therefore this meaning is intended by him in the

passage above cited; and there is no contradiction.

17. Accordingly, having declared, while treating of inheritance, ‘ To

‘ three must libations of water be made; to three must oblations of food be

‘© presented ; the fourth in descent is the giver of those offerings; but the fifth

« has no concern with them ;” {| he adds ‘‘ To the nearest kinsman (sapin'da, )

‘© the inheritance next belongs ;’"—@ for the purpose of showing, thet the fifth in

descent, not being connected even by a single oblation, 1s not the heir, so long as

a person connected by a single oblation, whether sprung from the father's or

the mother’s family, exists. Otherwise, since the relation of sapind a has been

declared by a distinct text, (“ Now the relation of sapin‘da or men connccted

“ by the funeral cake, ceases with the seventh person ;’**) and the right of

the fourth in descent to inherit is declared by the text “ To the nearest kinsman

“ the inheritance next belongs ;"++ the passage, which begins ‘“ To three must

+ Mew, 9. 187. Vide infra. § 21.

% Menv, 9. 187%. **
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‘« libations be made &c.’* would be superfluous. It cannot be said, that

it is intended to direct the celebration of the funeral repast in honour of three

ancestors: for it is inserted in the midst of a disquisition concerning inheritance ;

and the funeral repast is ordained by a different text. Thas Menu says, ‘‘ Let

** the houscholder honour the sages by duly studying the Véda,; the gods by

‘* oblations to fire as ordained by law; the manes, by pious obsequies; men, by

* supplying them with food; and spirits, by gifts to all animated creatures.’’t

18. Nor should it be pretended, that the text [of Menu, ‘ To the nearest

** sapin'da &c.” § 17.4] is intended to indicate nearness of kin according to

the order of birth, and not according to the presentation of offerings: for the or-

der of birth is not suggested by the text. But Menu, declaring, that oblations

of food, as well as libations of water, are to be offered to three persons, and that

the fourth in descent is a giver of oblations, but neither is the fifth in ascent a

receiver of offerings nor the fifth in descent a giver of them, thus declares near-

ness of kin, and shows that it depends on superiority of [benefits by §] presentation

of oblations.

19. Therefore a kinsman, who is allied by a common oblation as presenting

funeral offerings to three persons in the family of the father, or in that of the

mother, of the deceased owner, such kinsman having sprung from his family

though of different male descent, as his own daughter’s son or his father’s daugh-

ter’s son, or having sprung from a different family as his maternal uncle or the

like, [is heir: |] ] and the text ( ‘* To three must libations of water be made’’ &c.

§7.}) is intended to propound the succession of such kinsmen; and tle subsequent

passage ( “ To the nearest sapin'da &c.’”’ § 17.) must be explained as meant to

discriminate them. according to their degrees of proximity.

order of succession then must be understood in this manner: on fai-

lure father’s daughter’s son or other person who is a giver of three oblations

Menu, 9. 186, t Ment, 3. 81. ACHYUTA. 5



sec. Yt. JIMUTA VAHANA. 919

(presented to the father &c.) which the deceased shares or which he was bound

to offer, the succession devolves in the next place on the maternal uncle and others

[namely his sen or grandson*] who offer oblations to the maternal grandfather

and the rest which the deceased was bound to present.

21. But on failure of kin in this degree, the distant kinsman (saculua) is

successor, For Menv says, ‘ Then, on failure of such kindred, the distant

** kinsman shall be the heir, or the spiritual preceptor, or the pupil.’”’+ The dis-

tant kinsman (saculya) is one who shares a divided oblation (seet. b.§ 37.) as

the grandson’s grandson or other descendant within three degrees reckoned froin

him; or as the offspring of the grandfather's grandfather or other remoter an-

cestor

22. Among these claimants [whether ascending or descending’ }, the grand-

son’s grandson and the rest are nearest, since they confer benefits by means of the

residue of oblations which they offer. [These descendants are therefore heirs.$|

On failure of such, the offspring of the paterna) grandfather's grandfather inher-

its in right of oblations presented to the paternal grandfather’s grandfather and

other ancestors who are sharers of the residue of oblations which the deceased

was bound to offer.

Annotations,

20. The successton devolves in the next place on the maternal uncle &c.] On failure of

persons who are givers of oblations in which the deccased may participate, the kinsman [that is, the

maternal grandfather, or maternal uncle, and so forth} is heir. Here also, as in the instance of the

father and paternal ancestors, if the maternal grandfather be living, he is heir; but, on failure of

him, the maternal uncle and other maternal kindred in order; fur they present oblations, which the

deccased was bound to offer. Racn. Déyatatwa. °

21. The distant kinsman ts one :cho shares a divided oblation.] The sacnlya is of two des.

criptions; descending and ascending. The first intends the son of the great grandson and the rest to

the third degree in the descending ‘ine; the other significs the great grandfather's father and other

ancestors to the third degree in the ascending line. S ricrtsun a, Carma-sangraha.

+ Maznv, 9. 18%. Vide Supra. § 14. S’nycRismw a.
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93. If there be no such distant kindred, the Saménédacas, or kinstnen allied

by a common libation of water, must be admitted to inherit, as being signified by

the term saculya [conformably with Bavup’Ha‘yana’s explanation of it: sect. 1.

§ 37.* |

24, On failure of these, the spiritual preceptor [or instructor in knowledge

of the védat] is the successor. In default of him, the pupil [or student of the

veda] is heir: by the text of Menu, “ or the spiritual preceptor or the pupil.”

(§ 14.) On failure of him likewise, the fellow student; by the text [of Ya‘s-

NYAWALCYA] “a pupil and a fellow student.” (sect. 1. § 4.)

25. In default of these claimants, persons bearing the same family name

(gotra) are heirs. On failure of them, persons descended from the same patri-

arch are the successors. For the text of Gautama expresses ‘‘ Persons allied by

‘ funeral oblations, family name and patriarchal descent, shall share the heritage

‘fof a childless man; or his widow shall partake.’’f

26. On failure of all heirs as here specified, let the priests take the estate.

Thus Menu says, “ On failure of all those, the lawful heirs are such Bréhman’-

“as, as have read the three védas, as are pure in body and mind, as have

** subdued their passions. Thus virtue is not lost.’ Virtue, which would be

extinguished by the ample enjoyment [of its reward, ] but is renewed by the

acquisition of fresh merit through the circumstance of his wealth devolving on

25. Or his widow shall partake.] ‘The passage, as cited in the text, was incomplete: the

compiler having omitted the close of it, which is declaratory of the widow’s participation. The

defect of the quotation has been supplied. As the original passage stands in Gaurama’s institutes,

it is not easily reconcilable with JimuTA-va #4NA’s doctrine of the widow’s preferable title.

26. Virtue which would be extinguished &c.| This differs form Curiu’ca-swat ?'a’s inter.

pretation, which makes the passage relate to funeral rites: ‘* thus the rites of obsequies cannot fail.”

AcHYUTA, Gavrama, 28, 19. Menu, 9. 188.
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Brahman‘as, is not lost. Here also the author indicates the appropriation of the

property for the benefit of the deceased.

27. In default of them, the king shall take the wealth: excepting however

the property of a Brahman‘a. A failure of descendants from the same patriarch

and of persons bearing the same family name, as well as of Bréhmarnas, must be

understood as occurring when there are none inhabiting the same village: else an

escheat to the king could never happen.

28. Ifthe right of the father’s daughter’s son, and of the maternal uncle

and the rest, be not considered as intended by the text, “‘ To three must libations

of water be made &c. (§ 7.) they would have no right of succession, since they

have not a place among distant kinsmen and others, whose order of succession is

specified. Nor can this be deemed an admissible inference, since they are indi-

cated by Yaunyawatcya under the terms ‘“ Gentiles and cognates’ (sect. I.

§ 4.). Consequently it must be affirmed, that they have been indicated by Menu

in this text (§7.). Therefore such order of succession must be followed, as will

render the wealth of the deceased most serviceable to him.

29. Accordingly [since inheritance is in right of benefits conferred, and the

order of succession is regulated by the degree of benefit ;*] the equal right of

the son, the son’s son and the son’s grandson, is proper: for their equal pretensions

are declared in the text, «« By a son a man conquers worlds,” &c. (sect I. § 31.)
and in other similar passages. They equally present oblations to the deceased.

Hence also the grandson and great grandson, whose fathers are living, do not

inherit, for they do not confer benefits, since they are forbidden to celebrate the

periodical obsequies by skipping the surviving father; the law providing, that

oblations shall not be presented, overpassing a living pcrson. Otherwise these

{sons and grandsons, whose fathers are living, +] would have the same right of

inheritance withthose whose fathers are deceased. Or the son alone would inherit
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as nearest of kin in the order of birth, to the exclusion of the son’s son and son's

grandson. Neither is there any express text declaratory of the equal rights of

three descendants, son, grandson and great grandson. ‘Therefore it must be in-

ferred, that the parity in their right of inheritance arises from the equal benefite

conferred by them. —

30. In like manner the appropriation of the wealth of the deceased to his

benefit, in the mode which has been stated, should in every case be deduced ac-

cording to the specified order.

31. This doctrine, [that inheritance is deducible from reasoning and

founded on services rendered,* | must be admitted to have the assent of Mrnu

and other sages: for there can be no other purpose of propounding, under the

head of inheritance, the superiour benefits derived from sons and the rest; and

the exoneration of the father from debt is stated as a reason for the son’s inher

ting: ( ‘“ By the eldest son a man is exonerated from debt to his ancestors; there-

‘* fore that son is entitled to take the heritage.’’ Sect. 1. § 32.) redemption also

is exhibited as a cause of succession to property: (‘* Even the son of a daughter

‘© delivers him in the next world like the son of a son.’’¢) and there is no other

season for the equal right of inheritance of three descendants, the son and the rest,

besides their deliverance [of their ancestors;] and the passage, ‘‘ To three

“* must libations of water be made &c.”’ (§ 7.) would be unnecessary [if such

were not the purpose ;{] and the exclusion of persons impotent, degraded,

blind from their birth and so forth, is an apposite rule as founded upon their

rendering no services; [but not so as grounded on the mere letter of the law :§]

and it is troublesome to establish an assumed precept for debarring those before

31. Before whom an heir intervenes.) As the grandson or great grandson, whose own

father is living, and so forth. S‘rit

Baicalsuna + Menv,9. 130, Vide supra, C. 4. Sect. 9.$10. tS micuisan’a §
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whom an heir intervenes; [as must be done upon any other supposition:} and

it is reasonable, that the wealth, which a man has acquired, should be made be-

neficial to him by appropriating it according to the degree in which services are

rendered to him.

32.

respected by the wise.

This doctrine, as illustrated by the irreproachable Upyo’ra,* should

33. If the learned be yet unsatisfied [with relying on reasonft for the

ground of the law of inheritance, | this doctrine may be derived from express pas-

sages of law. Still the same interpretation of both texts [of Menu, § 7. and 17. ]

must be assumed. But let this be. What need is there of expatiating ?

34. Excepting the property ofa Brahman‘a, let the king take the wealth

m failure of heirs}. So Menu directs ‘‘ The property of a Bréhman‘a shall

«© never be taken by the king: this is a fixed law. But the wealth of the other.

** classes, on failure of all [heirs, ] the king may take.”"~ By the term “ all” is

signified every heir including the Brdhman‘a (§ 26).

35. The goods of a hermit, of an ascetick, and of a professed student, let

the spiritual brother, the virtuous pupil and the holy preceptor take. On failure

of these, the associate in holiness, or person belonging to the same order, shall in-

herit. Thus Yasnyrawatcya says, ‘ The heirs of a hermit, of an ascetick and

“* of a professed student, are, in their order, the preceptor, the virtuous pupil,

“* and the spiritual brother and associate in holiness.’’

35. The assoctate in holiness or person belonging to the same order.] This is according

to the author’s apprehension of the meaning of the text: but in fact, ‘ associate in holiness’ is an

epithet ‘ of spiritual brother.’ §

“ Vide supra. C. 2 Acnvouta

: Muxvu, 2. 189. hy 2. 138.
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88. Exposition 86. Goods, such as they may happen to possess, should be delivered in the

inverse order of this enumeration. ~The student must be understood to be a pro-

fessed one: for, abandoning his father and relations, he makes a vow of service

and of dwelling for life in his preceptor’s family. But the property of a tempo-

rary student would be inherited by his father and other relations.

37. Conclusion, 37. Thus has the distribution of the wealth of one, who leaves no male

issue, been explained.

Annotations,

36. Goods such as they may happen to possess.| Viz. the hoard of wild rice or other property

ofa hermit; the gourd, clout, and other effects of an ascetick; and the books, clothes and other

goods of a student.

Recapitulation by S’ricrisuHwa TARCALANCA RA,

The order of succession to the property of a deceased man, is this. First the son inherits ; on

failure of him, the son’s son; in his default, the son’s grandson. Howover,a grandson whose

father is dead, and a great grandson whose father and grandfather are deceased, inhcrit at once

with the son. On failure of descendants down to the son’s grandson, the wife inherits: and she,

having received her husband’s heritage, should take the protection of her husband’s family or of

her father’s, and should use her husband’s heritage for the support of life, and make donations and

give alms in a moderate degree, for the benefit of her deceased husband; but not dispose of it at

her pleasure, like her own peculiar property. If there be no widow, the daughter inherits ; in the

first place, a maidon daughter; or on failure of such, an affianced daughter: but, if there be none,

a married daughter: and she may be one, who has, or is likely to have, male issue; for both these

inherit together: but one who is barren, or who is become a widow having no male issue, is incom.

petent to inhorit. On failure of the married daughter, a daughter’s son is heir. If there be none,

the father succeeds; or, if he be dead, the mother. If she be deceased, a brother is the successor,

In the first place, the uterine (or whole) brother; if there be mone, a half brother. But, if the

deceased lived in renewed coparcenery with a brother, then, in case of all being of the whole blood,

the associated whole brother is heir in the first instamce; but, on failure of him, the unassociated

whole brother. So, in case of all being of the half blood, the associated half brother inherits

in the first place, and on failure of him the unassociated half brother. But, if there be an associated

half brother and an unassociated whole brother, then both are equal heirs. Yn default of brothers,

the brother's son is the successor. Here also a nephew of the whole blood inherits in the first

instance; and on failure of such, the nephew of the half blood; but, in case of reunion of

cohews, and on the supposition ef all being of the whole blood, the associxted sou of the whole
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brother is in the first place heir; and, on failure of him, the unasgoclated nephew of the whole

blood: or, on the supposition of atl being of the half blood, the associated nephew of the half

blood, is the first heir; and, on failure of him, the unassociated nephew. But, if the son of the

whole brother be separate, and the son of the half brother assoclated, both inherit together, like

brothers in similar circumstances. If there be no brother’s son, the brother's grandson is heir,

Here likewise the distinction of the whole blood and half blood, and that of reunited parcenery

and disjoined parcenery, must be understood. On failure of the brother’s grandson, the father’s

daughter’s son is the successor: whether he be the son of the sister of the whole blood, or the son

of asister of the half blood.* If there be none, the father’s own brother is heir; or, in default of

such, the father’s half brother. On failure of these, the succession devolves in order on the con of

the father’s whole brother, on the son of his half brother, on the grandson of his whole brother,

and on the grandson of his half brother. In default of these, the paternal grandfather's daughter's

son inherits; and, in this instance also, whether he be son of the father’s own Sister or sou of the

father’s half sister: and, in like manner, [the whole blood and half blood inherit alike] in the

subsequent instance of the succession devotving on the son of the great grandfathcr’s daughter.

On failure of these heirs, the paternal grandfather is the successor. If he be dead, the paternal

grandmother inhcrits. If she be deceased, the paternal grandfather’s own brother, his half brother,

their sons, and grandsons, and the great graudfathcr’s daughter’s son are successively heirs. On

failure of all such kindred, who present oblations in which the deceased owner may participate, the

succession devolves on the maternal unclet and the rest, who present oblations which the deceased

was bound to offer. In default of these, the heritage gocs to the son of the owner’s maternal aunt.

Or, failing him, it passes successively to the son and grandson of the maternal uncle.¢ On failure

of these, the right of inheritance accrues to the remote kindred in the descending linc, who present

the residue of oblations to ancestors with whom the deccascd owner may participate; namely to the

grandson’s grandson and other descendants for three gencrations in succession. In default of these,

the inheritance returns to the ascending line of distant kindred, by whom oblations are offered, of

which the deceased owncr may partake; namely, to the offspring of the paternal grandfather’s

grandfather and other ancestors, in the order of proximity. On failure of these, the succession -

devolves on the Samdnédacas or kindred allied by a common oblation of water. In default of them,

the spiritual precepter is heir; or, if he be dead, the pupil; or, failing him, the fellow student in

theology. If there be none, the inheritance devolves successively on a person bearing the family

name, and on one descended from the same patriarch, in either case being an inhabitant of the

same village. Qn failure of all relatives as here specified, [the property devolves on Brdhmanas

learned in the three ¥édas and endowed with othor requisite qualities:§ and, in default of such, ]

the king shall take the escheat, exccpting however the property of a Drdkmana. But the priests,

* The son of the proprietor’s own sister, and the son of his half sister, have ag equal right of inheritance ; according

to A°cHA’RyYA Cniu’O'A°MAN TT. SRicrisuwa, Crama-sangraha.

+ The maternal grandfather inherits before his som the maternal uncle, accordiag to the Ddyalatwa of Racuv-

MANDANA and Crama-sangraka of S’ricnisHn’ a.
i See the note subjoiued to this summary.

Crama-sangraka.

Kk k
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who have read the three Vedas and posscss other requisite qualities, shall take the wealth 
of a

deceased Brahmana.

So the goods of an anchoret shall devolve on another hermit considered as his brother_and serving

fhe same holy placc. In like manner the goods of an ascetick shall be inherited by his virtuous

pupil: and the preceptor shall obtain the goods of a professed student. But the wealth of a

temporary student is taken by his father or other heir. Such is the abridged statement of the law of

inheritance. S ricnislin’a,

Remark by the Translator.

The son and grandson of the maternal uncle ought to precede the son of the maternal aunt,

by the analogy of the rule of inheritance on the father’s side. But three collated copies of

S'ricnisuna’s commentary agree in stating the order of succession as here exhibited. On the

other hand the same author, in his original treatise on inheritance entitled Carma-sangraha,

exhibits the succession onthe mother’s side in the following order: § first the maternal grand.

* father; next the maternal uncle; then the materzal uncle’s son; after him, the maternal

‘ uncle’s son's son; and subsequently the maternal grandfather’s daughter’s son: [on faHure

‘ of these, the maternal great grandfather, his son, his son’s son, his son’s grandson, and his

* daughtcr’s son: again, on failure of thesc, the maternal grandfather’s grandfather, his son,

€ his son’s son, his son’s grandson and his daughter’s son.*]’ It must be remarked, however, that

the text of ‘S aicnrisin a’s treatise, according to some capies of it, interpeses the mother’s sister’s

son between the maternal uncle and his son. But that is an evident mistake; for the mother’s

Sister’s son is the same with the maternal grandfather’s daughter’s son, who is placed by the same

author after the maternal uncle’s grandson.

The author of the Dayu-nirn’aya states the succession differently: viz. ‘ First the maternal

uncle; then the maternal uncle’s son; next the maternal grandfather; -after him, the mother’s

¢ sistcr’s son; subsequently thc maternal] uncle’s son’s son; and lastly the maternal great grand.

¢ father.’ He gives reasons founded on the number of oblations deemed beneficial to the deceased.

owner.

JAGANNA THA TARCAPANCHA NANA intimates the opinion, that the son of a son’s daughter,

gt of a grandson's daughter, or of a nicce, or of a nephew's daughter, are entitled to the succession

before the maternal grandfather. (Digest of Hindu law Vol. 1V. p. 230).

I find nothing else upon the subject in other writers of the Bengal school; and, amidst this.

disagreement of authors, I should be inclined to give the preference to the authority of S ri.

crisun a's Crama-sangraha; because the order of succession on the mother’s side, as there stated,

follows the analogy of the rule of inheritance on the father’s side. C.

* That part of the text which is encloscd between crotchets is wanting in some copies of the
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CHAPTER X

On a second partition of property after the reunion of

coparcene rs.

J. N EXT the partion of the property of reunited coparceners is
explained. On that subject Menu and Visuw'u say, “‘ If brethren, once divided

* and living again together as parceners, make a second partition, the shares must

** in that case be equal: there is not in this instance any right of‘primogeniture.’’*

2. The shares must be equal.] This supposes reunion of brothers belong-

ing to the same tribe. But, in the case of association of brothers appertaining, the

Arnotat (ors,

1. Property of reunited coparceners.] According to the doctrine of those who contend

for a general property of coparceners in the aggregate estate, reunited property is wealth in which

an aggregate property is raised by the annulment of previously vested several rights, through a

stipulation or agreement with a father, brethren &c. concluded subscquently to partition with ons

accord, to this effect § the wealth, which is thine, is mine; and that, which is mine, is thine.” But,

according to the author’s doctrine, it is wealth in which undistinguished scveral rights are raised by

the annulment of the previous several rights through a stipulation as abovementioned. §

* Mgxu, 9. 210. Visuwo, 19. 41.
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one to the saccrdotal, and the other to the military tribe, the rule of distribution

must be understood to conform with the original allotment of shares: for the text

is intended only to forbid an elder brother's superiour portion as before allotted

to him. Accordingly [since unequal partition, regulated by difference of tribes,

is not denied ;*] Vrinaspati, saying “ Among brethren, who, being once sepa-

« rated, again live together through mutual affection, there is no right of primo-

geniture when partition is again made ;” prohibits only the assignment of a

superiour share to the eldest, but does not ordain equality of allotments.

8. Reunited coparceners are described by Vatuaspatr: ‘ He, who, being

“ once separated, dwells again, through affection, with his father, brother or

‘¢ paternal uncle, is termed reunited.”

4, <A special association among persons other than the relations here enume-

rated, is not to be acknowledged as a reunion of parceners: for the enumeration

would be unmeaning.

5. Other particular rules, which have been set forth under the head of

partition among brothers, must be observed in this case also, —

6. Thus has the right of a reunited parcencr been explained.

Annotations,

5. Other particular rules.) Wealth, acquired without use of the joint stock, belongs to

the acquirer exclusively, and is not shared by the rest: buat, in the instance of the gains of science,

such of the brethren as are equally or more learned participate; and, in the ease of wealth

acquired with the use of the joint stock, all partake. ‘These and other special rules, set forth

under the head of partition among brethren, must be oberved also in the case of partition after

reunion. SricrYeum a. |

and Acuyvuta.
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CHAPTER XII.

On the distribution of effects concealed.

J. "Tur distribution of that, which was conccaled at the time of par-
tition and is afterwards discovered, shall be now taught. On that subject Menu

says, “ When all the debts and wealth have been justly distributed according to

‘Jaw, any thing, which may be afterwards discovered, shall be subject to an

* equal distribution.’’*

2. The division of it should be precisely similar to that which had been

previously made ; and a less share is not to be given, nor no share, to the person

who concealed the property, as a punishment of his concealment. Such is the

meaning of the sentence ‘ shall be subject to an equal distribution.”’ Nor is the

text intended to enjoin the allotment of equal shares of the property to all the

parceners: for there is no reason for prohibiting the deduction in favour of the

Annotations.

2. For there is no reason.] Since the text is significant as obviating a supposition, that

the withholder of the effects shall have a smaller sharc, or none, it is illogical to make it a restriction

of the precept for allowing adeduction of a twentieth part and so forth to the gldest &c. S‘nicnisun’a.

* Meno, 9. 218.
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eldest, and so forth; and it would follow, that brothers belonging, one to the
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sacerdotal, another to the military, and the rest to other tribes, would have

equal shares,

38. Thus Yasnyvawatcya says, “ Effects, which have been withheld by one

« coheir from another, and which are discovered after the separation, let them

again divide in equal shares: this is a settled rule.’’*

4. So Ca‘trya’yana declares [by the close of the following text,t] that a

division shall be again made of that which has been distributed in an undue

manner. ‘‘ What has been concealed by one of the coheirs, and is afterwards

«* discovered, let the sons, if the father be deceased, divide equally with their

brethren, Effects, which are withheld by them from each other, and property

“ which has been ill distributed, being subsequently discovered, let'them divide

So Baricv has ordained.’”

5. But the maxim, “ Once is the partition of inheritance made,’’} relates. to.

the case ofa fair distribution.

6. “ Being subsequently discovered.’"]) The meaning is, that what has

been already divided, is not to be again distributed,

7. So Ca’rya’vana says, “ Effects, which have been taken by a kinsman,

‘ he shall not be compelled by violence to restore: and the consumption of

Armotations,

Since the sentence, ‘¢ shall be subject to an equal distribution,” is pertinent as grounded on the

reasons here stated; it is wrong to make it @ restriction of a different text. Acnyuta.

If a younger brother be the person who withholds the effects, the eldest, though faultless,

would have Icss than his regular share, and the youngest more. This objection is also to be

understood. Racu. on Diyabhaga.

The Mitdcshard, S‘u'vara‘’nt, Cuntuca suart’4 and others maintain the doctrine which is

here opposed. Racm. ibid.

YA INYAWALCYA, 2. 127. Mexv, 9. 47.
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f¢ separated kinsmen, they shall not be required to make good.” By gentle gto, compet
restitution of

means, and not by violence, a kinsman shall be made to restore the effects taken — peigs“sor n'y
. . . the coheir make

by him. But what has been consumed by a coheir during coparcenery over and food what he
. 

bas consumed.

above his due proportion, he shall not be required to make good.

8. In answer to those authors, who contend, that, in this case, as there ig 8 Anarcument
against the doc.

the property of another in the common effects, he, who embezzles them, is a thief beastemeat
common pro.

and of course a sinner ; the following argument is propounded : since the received —_Petly isa theft,

import of the term conveys, that a thief is he, who usurps a right in the property

of another, without a title [by gift, sale or other act of the owner,*] being clearly

conscious, that the thing belongs to another ; but, in the present case, the person

cannot distinguish ‘ this 1s mine and that is another’s,’ for the goods are undivi-

ded ; therefore, as donation is complete then only, when the owner, conscious that

the thing is his, relinquishes it with a view to its becoming the property of

another person, and that other person is sensible of his property, apprehending

‘ this is become mine ;’ but that cannot occur in respect to common goods, and

therefore common property is pronounced unfit to be given; so theft likewise is

complete by the consciousness that ‘ this is not mine, but another’s:’ therefore the

crime of theft is not imputable to the act of embezzling what 1s common.

§. But the term embezzlement or withholding (apahdra) signifies con- ®. Emberzle-
men 5s pO

cealment; and concealment is not exactly theft; for the word theft is in use ‘“TM

for an unconcealed taking. Thus Ca‘ryvayana says, ‘ The taking of another's

‘* goods, whether privately or openly, by night or by day, is termed theft.”

Accordingly [since the concealment of common property is not theft,f] it has

been before declared, that the withholder of the goods shall not be compelled

by violence to restore them. (§ 7.) But, if it were a theft [in him who

withholds common property, ] then, under the text which directs, that “ Having

compelled the thief to restore the stolen goods, the king should smite him by

+ Sai
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** various modes of condign punishment :’’* admitting even that he should be

made to restore the goods by gentle means, still the smiting of him would be

indispensable.

10. This too [namely that such is the definition of theft,+] appears from

the sages authorizing the allotment of a share even to the withholder of common

property.

Il. Accordingly it is observed by Vis wanru’pa, ‘ The crime of theft is

‘not here imputable; for the recital of the text obviates that supposition.’

Hlis meaning is, because the scnse of the verb to steal is not applicable to the

Case.

12. Hence also it is remarked by Jire’NpRiya, in the chapter on expiation

and penance, that ‘if a man seize gold appertaining to another by mistake for

‘ iron or other matter [of little value; ] or something which is not gold, mis-

‘ taking it for this substance; or a thing resembling some chattel of his own but

‘ belonging to another person, by mistake for his own; in all these cases there is

‘not a complete seizure [or wilful taking of the gold:] for, in these several

‘ instances, there is not a knowledge of its belonging to another person, being

‘ suchas the thing in fact is.’ In like manner, in the present instance also, [ viz. in

that of common property,t] the same holds good: for, previous to partition, a

discriminative property, referrible to particular persons relatively to particular

Lhings, 1s not perceived. Consequently there is not in this case a complete theft,

Annotations.

Consequently there is not in this case a complete theft.) Raanunanpana contests this

reasoning, without however materially difturing as to the result. Hesays, ‘ It is the doctrine of

“ JireNpniya, and of the authors of the Déyabhdga and Prdyas chitta-Vivéca, that, if goods

‘ be taken knowing them to be another’s, the crime of theft is committed; but that crime is not

‘ imputable to one who uses them by a mistake as to the substance. Their assertion, that the ap.

* Ya uxvawawy 268. 4 Acnyuta and
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13. Or, admitting that it isa theft, the guilt of robbery is not incurred:

for the text allows a share cven to the person who embezzles the property. Else,

in the case of embezzling gold or othcr valuable effects, the offender, being de-

graded from his tribe, would have no allotment.

Annotattons.

* propriation of another’s property by mistake for his own is not theft, appears unsatisfactory: for

* it is at variance with the story of Nnigain the Bhigavata. ‘* A cow, belonging to a certain

“ eminent priest, strayed into my herd of kine, and being confounded with them was givon by me,

“ ignorant of the circumstance, to a man of the sacerdotal tribe. ‘I'he owner, seeing her led away,

*¢ claimed her for his own; and the other replied, she is mine by gift; Naica gave her tome. The

“ priests, contending, addressed me, setting forth their claims: you are the giver, said the onc; the

** lawless taker, said the other. Hearing this, I was confounded. For that sin was I transformed

*¢ into a lizard; since which time J have seen myself, O prince, in this degraded form,’?*

* But, if many rings belonging to divers persons be mixed together, it is no theft if one sell

* another’s ring by mistake for his own, in consequence of their similarity: for they were placed toe

© gether under the conviction, that, in the case of many articles which have no discriminative marie,

* as cowries or the like, belonging to different persons, being intermixed, no offence is committed if

© they be reciprocally used by a sort of barter: elsc a person would not do 80, [he would uot place

© them togethcr,*] unoder the apprehension of offence. The following passage of the Malsya pur.

© na relates to this case: ** The man, who, through ignorance, makes a sale of another man’s chat-

66 tels, is faultless; but, wilfully doing 30, he merits punishment as a robber.’? Therefore, the dis.

€ posal of chattels belonging exclusively tu another person, without such person’s consent and with

© the reflexion, ‘* this is mine and shall be disposed of according tomy pleasure,” is theft, Sometunes

‘ it is mental, being a resolution only. In other instances it is corporeal, as wn actual gift or sale. But

© such [a theftt] cannot happen in the case of the goods of undivided brethren: for it cannot be

© distinctly ascertained ‘‘ this is mine and tha’. is another's.” Accordingly [since there is no theft, }

© Carya yana says, “ Filects which have been taken &c.” (§7.) ILore taken (or more literally em.

§ bezzled} is used metaphorically.

¢ ‘Thus also there is no ofence in taking a treasure which is found. For it isa thing of which the
e e

© owner is lost.

¢ There is not similar [innocency*] in the case of associated traders: for no text indicates it.

€ On the contrary, it is directed by a passage of Ya UNYAWALCYA (2. 261.), thata fraudulent partncr

© shall be dismissed without profit. ‘Traders have not, as in the instance of inherited cffucts, a pro.

© perty vested in several persons relatively to the same chattel. But, by reason of intermixturc, tlre

‘ property in the goods is uncertain.’

Sai-mua’cavata, 10. 64. + Ca’sina’ma. ¢ Cas 1RA' MA. 4 Ca’sstama Qf AcuYUIA.

Mmm
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14. If it be alleged, that, since there is no text expressly authorizing

the allotment of a share to the thicf who has embezzled gold to an amount

sufficient to cause his degradation from his tribe, the rule for the allotment of @

share is presumed to be applicable to the case of theft of other effects: but why

may not the law, which forbids the stealing of gold or the like, be the rather

considered as relating only to goods appertaining to another, and not common ?

Still, however, there is no proof or authority on which to ground the selection [of

one of these restrictions in preference to the other.] ‘The answer to this alleged

objection is as follows: in the legal definition, “ the taking of another’s goods is

«* theft,’’* ** another’s” signifies appertaining to a different person to the utter ex-

clusion of any right of his own ; for, of two sorts of property, common and several,

the notion of several property is most readily presented. Therefore the proposi-

lion is similar to that which provides for the previous performance of a sacrifice,

[preparatory to the sacrifice with the acid asclepias,t | where an oblation, such as

is presented at the full of the moon, intends particularly the offering of a cake of

ground rice, as used at the Agnuishdma [one of the ceremonies performed at that

period, | and not the oblation of liquid butter, as practised at the Upénsu-yd ga,

for this is common to the Agn’shé ma and to sacrifices bearing other denominations,

15. Accordingly [since it is not theft,t] there is no eensure any where

Annotations.

14. An odlation euch as ts presented at the full of the moon, infends particularly the

offering of a cake of ground rice.| Two sorts of oblations are commonly used at

sacrifices. One, which is the simplest, consists of clarified butter only; the other, termed p:

isacake of ground rice kneaded with hot water into the form of @ tortoise anid roasted ong

specifick number of potsherds before one of the consecrated fires; it is then smeared with clarified

butter, and presented as a burnt offering in the second consecrated fire.

15. Accordingly since if is not theft.] The author has, in this disquisition, relied on the
doctrine of those who maintain a general property vested in-tho coparceners over the aggregate

estate. But, according to his own doctrine of several rights to portions of the estate, it is difficult,

even with all this laborious argument, to obviate the inference of theft. S nicrfsun‘a.

® Carvaya'na, Vide supra. § 9. + Acnyota. ¢ Sricaisux’a.
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expressed in Ba‘toca on such a subject [viz. in regard to the taking of common

property.* |

16. It is a remark of Ba‘ta, that, as in the instance of green and of black

kidney beansf in relation to sacrificcs, where it might be supposed, that black

kidney beans would be a fit substitute when green kidney beans arc not procura-

ble, but the use of such beans is prohibited by an express passage of scripture

whieh declares that black kidney beans are unfit to be employed at sacrifices ;

so, notwithstanding the taking of that which is, and that which is not, his own,

[being common, ] is permitted, still the taking of what exclusively is not his own

is forbidden: this is puerile ; for the definition of theft, as above explained, is

not applicable [to the case of embezzlement of common property.[] It cannot

be affirmed, that black kidney beans are unemployed in sacrifices ; although

ground particles of grecn beans, intermixed with black beans, be employed: for,

in such case, mixed black beans appear to be used at the sacrifice.

17. Thus has partition of effects concealed by coparceners from each

other, been discussed.

16. It ts a remark of Bata.] In the silence of the commentators, it appears uncertain

whetber this be the name of an author; and whcther the person, noticed in the preceding paragraph

under the name of Ba‘Lo‘ca, be intended: or whether the meaning be, ‘ it is the remark of a child

(bdia) ;’ it is puerife.

As wn the instance of green and of black kidney beans.] The author here adverts to the

geasoning contained in the Mimadnsd 6. 3.6. Vide Mitdcsharé C. 1. Sect. 9. § 11.

* AcHrora and
+ Mudga, Phaseolus 4» gteen kidney beans. Phaseolus max. v. tlack kidney beans.

concurrence in.

ferred.

16. A remark
confute:L

if.
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CHAPTER XIV.

On the ascertainment of a contested partition.

I. Mode of I. Tur determination of a doubt, regarding the fact of a partition
ascertaining the

fact of part: having been made, is next explained. On that subject Na’repa says, “ If'a

slated by Na- « question arise among coheirs in regard to the fact of partition, it must be ascer-

“ tained by the evidence of kinsmen, by the record of the distribution, or by the

“* separate transaction of affairs.’’*

. nig rhonition 2. The mention of kinsmen is intended to show, that, if such be forth-

coming, other persons should not be made witnesses. Accordingly [since a re-

A similar pas course to other witnesses is forbidden when kinsmen are forthcoming,t] Ya‘s-
sage 0 A J«

myayaes**— NYAWALCYA says, “ When partition is denied, the fact of it may be ascertained

Arinrotations,

1, By the record of the distribution.] | Acuyurta and S nicnYsun‘a notice a variation in the

reading of the text, bhoga-léc’hyéna, in place of bhaga-léc’hyéna, ‘Their exposition of that reading

is < by occupancy or by a writing.’ In the various quotations of this passage in numerous compi-

lations, no other hint of such a reading has been found: except in Ba‘Lam BHATTA’s commentary

on the Mitacsharé.

Jimu TA-vAUANA makes subsequent mention (§ 5.) of another unauthorized variation of the text,

N A ASDA, is. 36.
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‘* by the evidence of kinsmen, relatives and witnesses, and by written proof; o¢

“ by separate possession of house or field.”’*

3. In the first place “ kinsmen” or persons allicd by community of funeral

oblations, are witnesses, On failure of them, relatives, as signified by the term

band'hu. In default of these, strangers may be witnesses. For, if they were

equally admissible, the specifick mention of ‘* kinsmen’’ and “ relatives” would

be unmeaning ; since they arc comprehended under the term ‘ witnesses,”

A, Hence also S’ane’na says, ‘* Should a doubt arise on the subject of a

‘* partition of the wealth of kindred, the family may give evidence, if the matter

“ be not knowu to the relations sprung from the same race.’ ‘ Relations sprung

from the same racc”’ are ‘kinsmen,’ If the matter be not known to them, ‘ the

© family” or relatives [as the maternal uncles and the restf] may give evidence:

but not a stranger [while a person of the family can bear testimony.{] But, if

these also be uninformed, any other person may be a witness,

5. Accordingly, kinsmen are stated by Na‘repa (§ J.) as the chief eviden-

ces:-and a different reading, jnydtribhih, ‘ persons acquainted with the matter,’

{instead of guyz lionih, ‘kinsmen,’} is unfounded.

6. Next the proof is by written evidence : but written proof is [in general ]

supcriour to oral tcstimony: being so declared [by an express passage of law:

« Testimony is bettcr that presumption; and a writing is better than oral

* evidence.’’§ |

7. Inthe next place, the proof is by the circumstance of separate tranaic-

tion of affairs (§ 1.) as it is stated by Na‘repa, “ Gift and acceptance of gift,

cattle, grain, house, land and attendants, must be considered as distinct among

separated brethren, as also diet, religious duties, income and expeniiture.

‘© Senarated, not unseparated, brethren may reciprocally bear testimony, become

ey. 2. 199, + Viramliridaye. Acuyuta and

Noa
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‘ ny surctica, bestow gifts and accept presents, ‘Those, by whom such matters are

c“~ publickly transacted with their coheirs, may be known to be separate even

“« without written evidence.’’*

8. So Vuriuaspati: “A violent crime, immovable property, a deposite, and

‘ a previous partition among coheirs, may be ascertained by presumptive proof,

n~4 if there bencither writing nor witnesses, The exertion of force, a blow, or the

«¢ nlunder, may be evidence of a violent crime; possession of the land may be

4 nm proof of property; and separate wealth is an argument of partition. They,

£ vn who have their income, expenditure and wealth distinct, and have mutual

¢ ~ transactions of money-lending and traffick, are undoubtedly separate.”

9. One brother gives and another accepts, or they have separate house and

land, or their income and expenditure [of wealthf] and abode are separate; or,

when a loan or other affair is transacted by one, another is made witness to it, or

becomes surcty; or they have mutual transactions of moncy-lending or the like;

or one, having bought certain goods from another person, sclls it for tra fick to

hs broth-r; in these and similar instances, since any such act can only tike place

among divided brethren, a presumption of partition is deduced from it by the

Intelligent.

Annotations.

7. With their coheirs.) This is according to the reading of the text, as it is expounded in the

Smriti-chandricd, But copics of Jimura-va nana exhibit s:oa-ricthatah ‘ with their own wealth,’

instead of sva-rict'héshu § with their cohvirs,’ or alha-ric(hin dm, the correspondent reading which

occurs in the Redadcara. As neither Jimu TA-vAWANA, nor his commentators, explain the passage,

it has becn thought expedient to fullaw the reading which preserves the best sense.

8 Exerlion of force, a blow §c.] The commentary of Sricrisux'a confirms and ex.

plains the reading, as cxhibited in JimuTa-va nana’s quotation. But, in the Swriti-chandricd,

the text is read and interpreted culdnuband*ha ‘a family feud,’ instead of baldnuband’ha * an

exertion of force,’ and rydghkdta is expounded § rivalship’ instead of ‘ mark of a blow.’

Sipreeeta td adenbecarainom cise mar sone cemmaseneinusaibatsaciommamesi de hie re ree er ee ete
Se aepaaen

* Na REDa, 13. 38. 40. + {

narnia SaaSENS
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10. Itisnot to be concluded from the use of the plural number in the

phrase ‘*‘ by whom such matters are transacted’’ (§ 7.), that the concurrence of all

those circumstances is required. For these texts are founded on reason; and the

reason Is equally applicable in every several instance.

11. By saying ‘ if there be neither writing nor witnesscs,’’ (§ 8.) it is in-

timated, that presumptive proof is to be admitted only in default of written and

oral evidence.

Annotations.

WW. By saying “if there be neither writing nor witnesses””] This remark confirms the

reading of the passage, as exhibited in the text. But, in the Smrtté-chandrica, it is read *¢ if there

be no witnesses; ne syur yatra cha sdcshinah,; in place of na sydtam patra-sdcshinau.

10. Any one of
the state |

proofs is sul-

11. Preewmpe
tive proof iad-

mitted for want

of direct cvi-

dence.
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CHAPTER XY.

Peroration.

I. Grratirication cannot be affcrdecd in this work, to those whose
comprehension of the principles of the law of inheritance is impeded by sub-

mission to the authority of teachers: but the author’s Jabour has been devoted

to reconcile the doctrines of sages whose intellect was governed by evidence [of

holy writ. ]

2. This treatise, composed by Jimura-v'anHana, should be considered as

adapted to elear the doubts which arise from the various interpretations of

preceding authors.

3. Thus, inthe Dharmaratna, or gem of the law, composed bythe great

doctor the fortunate Jimu’ra-vauana, the Da yabhd ga, or law of inheritance, is

finished.

Annotations.

1. The authority of teachers.} As Sricara-mis RA and the rest. Srit

Sages whose intellect &c.] Acuyuta and S’ricnisun’a notice another reading of this

, manishd-sambddeé, instead of munindm sambddé. According to that reading, thea sonse is

** devoted to reconcile the doctrines of thuse who attend to proof and demonstration.’”

FYINIS:



THE LAW OF INHERITANCE,

FROM THE

A COMMENTARY BY VIJNYANESWARA ON THE INSTITUTES

OF YAJNYAWALCYA.

CHAPTER I.

SECTION I.

Definition of Inheritance; and of Partition —Disquisition on Property.

I. Byvence, human and divine, has been thus explained with [its 1. Subject pro»
posed.

various] distinctions; the partition of heritage is now propounded by the image

of holiness.

Awnotations.

¥. Evidence human and divine.] Intending to expound with great carc the chapter on inhe-

ritance, the author shows by this verse the connexion of the first and sccond volumes of the

book. Subédhini.

The image of holiness.] Ya'snyawarcra, bearing the title of contemplative saint ( Yogis’e

1) and here termed the image of holiness ( Yégamurti.) Batan-suat ta.

Ooo
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9, Here the term heritage (déiya) signifies that wealth, which becomes

the property of another, solely by reason of relation to the owner.

3. It is of two sorts: unobstructed (apratiband’ha,) or liable to obstruc-

tion (sapratiband’ha.) The wealth of the father or of the paternaf grand-

father, becomes the property of his sons or of his grandsons, in right of their

being his sons or grandsons: and that is an isheritance not liable to obstruction,

But property devolves on parents (or uncles, ) brothers and the rest, upon the

demise of the owner, if there be no male issue: and thus the actual existence of

a son and the survival of the owncr are impediments to the succession; and, on

their ccasing, the property devolves (on the successor] in right of his being

uncle or brother. This is an inheritance subject te obstruction. The same

holds good in respect of their sons and other [descendants. ]

Annotations.

2. Solely by reason of relation.| ‘* Solely’ excludes any other cause, such as purchase or

the like. ‘S Relation,” or the relative condition of parent and offspring and so forth, must be

understood of that other person, a son or kinsman, with seference to the owner of the wealth.

LAM-BHAT'T A.

The meaning is this. Wealth, which becomes the property of another, (as ason or other

person bearing relation,) in right of the relation of offspring and parent or the like, which he

bears to his father or other relative who is owner of that wealth, is significd by the term heritage.

Subod hint.

3. In right of their being his sons or grandsons.) A son and a grandson have property

in the wealth of a father and of a paternal grandfather, without supposition of any other cause

but themselves. ‘Theirs consequently is inheritance not subject to obstruction. Subid hini.

Property devolves on parents &c.| Vis WES WARA-BHATT A reads ‘ parents, brothers and

‘© the rest’ (pitrt-bhrdtrddinam) and expounds it * both parents, as well as brothers and so

‘forth. BaLam-suat ra writes and interprets * an uncle and a brother or the like,’ (pitrivya.

bhrdtradindm ;) but notices the other reading. Both are countcnanced by different copies of the

text.

The same holds good in respect of their sons &c.] Here the sons or other descendants of

the son and grandson are intended. ‘The meaning is this: if relatives of the owner be forthcoming,

the succession of one, whose relation te the owner was immediatc, is inheritance not liable to
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|
. Partition (vibhéga) is the adjustment of divers rights regarding the

whole, by distributing them on particular portions of the aggregate.

5. Entertaining the same opinion, Na‘repa says, ‘‘ Where a division of

the paternal estate is instituted by sons, that becomes a topick of hitigation called

by the wise partition of heritage.’”’* ‘ Paternal’’ here implies any relation,

which is a cause of property. “ By sons” indicates propinquity in general.

obstruction: but the succession of one, whose relation to the owner was mediate or remote, is

inheritance subject to obstruction, if immediate relatives exist. Subdd’ hing.

In respect of their sons Sc.) Meaning sons and other descendants of sons and grandsons,

as well as of uncles and the rest. If relatives of the owncr be forthcoming, the succession of one,

whose relation was immediate, comes under the first sor(; or mediate, under the second. Ba‘Lam.

BHAT TA.

4 Partition is the adjustment of divers rights.] The adjustment, or spocial allotment

severally, of two or more rights, vested in sons or othcrs, relative to the whole undivided estate,

by referring or applying those rights to parcels or particular portions of the aggregatc, is what the

word * partition’ signifies. Subdd’hini and Ba sam-suaTT a.

5. ° When a division of the paternal estate,” &c.} Considerable variations occur in this

text as cited by different authors. It is here read paitrasya; and Ba Lam-suarta states the

etymology of paitra signifying ‘ of or belonging to a father.’ Ie censures the reading in the Cal.

pataru, pitryasya, as ungrammatical. It is read in the Maudana-ratua, pitradch ‘ ofa father &c.°

Other variations occur upon other terms of the text: which is here read danayath for putraih;

ealpyaté for prucalpyaté; and vyavahdra-padam for tad-vivdda-padam. The last is noticed by

the commentator Ba ras-suarra. <A disagrecment also occurs respecting the pronoun yatra, for

which some substitute yas é, and others yat tu. Seo Jimuta-vauana C. 1. § 2.

Paternal here implies &c.], The meaning, here expressed, is that the word paternal,”

as it stands in Na Repa’s text, intends what has been termed [by the author, in his definition of

heritage, ] ‘ relation to the owner, a reason of property.” Subod’hiné.

It intends any rclation to the owner, as before mentioned, which becomes a cause of property :

and it consequently includes the paternal grandfather and other [ predecessors, ] The author accor.

dingly observes, ¢ that ‘* by sons” indicates propinquity in gencral ;’ meaning any immediate rela-

tive. Ba Lam-sBaTT a.

, 13. 1
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6. The points to be explained under this [head of inheritance*], are,

at what time, how, and by whom, a partition is to be made, of what. The

time, the manner, and the persons, when, in which, and by whom, it may be

made, will be explained in the course of interpreting stanzas on those subjects

respectively. What that is, of which a partition takes place, is here considered.

7. Does property arise from partition? or does partition of pre-existent

property take place? Under this [head of discussion,+] proprietary right is

itself necessarily explained: [and the question is] Whether property be dedu-

ced from the sacred institutes alone, or from other [and temporal } proof.

8. [Itis alleged, that] the inferring of property from the sacred code alone

is right, on account of the text of Gautama; “ An owner is by inheritance,

Annotations.

7. Does property arise from partition.) Here the inquiry is twofold: for the substance,

which is to be divided, is the subject of disquisition; and the doubt is, whether partition be of

property, or of what is not property. For the sake of this, another question is considered: Is

partition the cause of property, or not? If it be not the cause of property, but birth alone be so;

then, since property is by birth, it follows that partition is of property. This is one disquisition,

which the author proposes by the question ‘‘ does property arise from partition &c.” Another

inquiry relates to the subject of property. The author introduces it, saying ‘‘ proprietary right is

explained.” Here the right of property is the subject of discussion: and the doubt is whether it

result from the holy institutes only, or be demonstrable by other and temporal proof. That ques~

tion the author proposes. Subdd’hink.

The substance, which is to be divided, is the subject of the first disquisition, Here the question is,

whether partition of what is not property, be the cause of proprietary right: and thus right, arising

from partition, would not be antecedent to it, since partition, which becomes the cause of that

right, had not yet taken place. Or is partition not the reason of property, but birth alone? and

thus, since proprietary right thence arose, partition wonld be of property. This is one disquisi.

tion, which the author proposes: ‘‘ JDoes property arise &c.’ He introduces a second question,

Ba LAM-BHAT TA.

8. It ts alleged that the inferring of property from the sacred code alone ts right.] The

Subbd hini.

which serves towards the solution of the first.

author here states the opponent's argument.
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purchase, partition, seizure,* or finding.+ Acceptance is for a Brahman’a an

additional mode; conquest for a Cshatriya; gain for a Vaisya or Sudra.’’f

For, if property were deducible from other proof, this text would not be perti-

nent. So the precept, (‘| A Brahmana, whoseeks to obtain any thing, even

by sacrificing or by instructing, from the hand of a man, who had taken what

was not given to him, is considered precisely as a thief ;’’ || ) which directs the

punishment of such as obtain valuables, by officiating at religious rites, or by

other similar means, from a wrongdoer who has taken what was not given to him,

would be irrelevant if property were temporal. Moreover, were property a

worldly matter, one could not say ‘“‘ My property has been wrongfully taken by

‘© him;’’ for it would belong to the taker. Or, [if it be objected that] the pro-

perty of another was scized by this man, and it therefore does not become the

property of the usurper; [the answer js, | then no doubt could exist, whether it

appertain to one or to the other, any more than in regard to the species, whether

gold, silver, or the like. Therefore property is a result of holy institutes exclu-

sively.

Annotations.

On account of the tert of Gaurama.| If property were deducible from other, that is from

temporal, proof, this passage of Gaurama’s institutes would not be pertinent, since it would be

useless if it were a mere repetition of what was otherwise known. BA LAM-BHATT A.

For it would belong &c.] ‘The thing would belong to the taker; since that relation would be

alone the subject of perception. BA LAM-BHAT fA.

Therefore property is a result of holy institutes erclusively.| If property be worldly, it would

follow, that, when the goods of one man have been seized by another, should the person, who has

been despoiled, affirm concerning them, ** my property has been taken away by this man,’’ a doabt

would not, upon hearing that, arise in the minds of the judges, whether it be the property of one,

or of the other. As no doubt exists regarding the species, whether gold or something clse, when

gold, silver, or any other worldly object, is inspected; so none would cxist in regard to property,

for [according to the supposition] it is a worldly matter. But doubt does arise. ‘Therefore it can.

not be affirmed, that the usurper has no property. Or [the meaning may be this] the opponent,

who contends that it is not the property of the captor, because that, which has been scized by him,

A pprchensio, vel occupatio. + Inventio. t Gavurama, 10, 399.—42, Vide infra. § 13. | Menu 6. 310.

Pp
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9. To this the answer is, property is temporal only, for it effects transac-

tions relative to worldly purposes, just as ricc or similar substances do: but the

consecrated fire and the like, deducible from the sacred institutes, do not give

effect to actions relative to secular purposes. [It is asked ] does not a consecrated

fire effect the boiling of food; and so, of the rest? [The answer is] No; for it

is not as such, that the consecrated flame operates the boiling of food; but as a

fire perceptible to the senses: and so, in other cases. But, here, it is not through

its visible form, either gold or the like, that the purchase of a thing is effeeted,

but through property only. That, which is not a person’s property in a thing,

does not give effect to his transfer of it by sale or the like. Besides, the use of

Annotations,

is another’s property, must be asked, Is there or is there not, proof, that property fs not vested in

the captor? [The opponent] impeaches the fitst part of the alternative; ‘* then no doubt could exist

&c.” The notion is this; As no doubt arises concerning the speoics, when there is demonstration

that it is gold or silver; so likewise, in the proposed case, no doubt could arise. Nor is the second

part of the alternative admissible: for, if no evidence arise, it could not be affirmed, that the captor

has not property. Omitting, however, this part of the reasoning, the author closes the adversary’s

argument, concluding that property is deduced solely from the sacred code. Subdd’hint and Bae

LAM-BIAT T A.

9. Property is temporal only.) The author proves his proposition, that property is secular,

by logical deduction. Property is worldly for it effects transactions relative to worldly purposcs.

Whatever does effect temporal ends, is temporal: as rice and other similar substances. Snch too is

property. ‘Therefore, it is temporal. But whatever is not worldly, promotes not secular purposes:

asa cousecrated fire and other spiritual matters. Subodd’hini.

For it ts not as such that the consecrated flame &c.| A hallowed fire has two characters:

the spiritual one of consecration; and the worldly one of combustion. It effects the boiling of

food iu its worldly capacity as fire; not in its spiritual one as consecrated. For, if it did so in its

last mentioned opacity, a secular fire, wanting the spiritual charactcr of consecration, would not

effect the boiling of food. Therefore the objection does not hold. Then, in the proposed case,

gold or other valuable would effect the secular purpose af sale and purchase, in its character of

gold or the like, not in that of property. Tho author replies to that objection: °° It is not through

** its visible form &c.* Besides, the use of property is observable among barbarians, to whom

the practice enjoined by the sacred institutes is unknown: and, since that cannot be otherwise

accounted for, there is evidence of property being secular. Subdd’hini.
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property is seen also among inhabitants of barbarous countries, who are unac-

quainted with the practice directed in the sacred code: for purchase, sale, and

similar transactions are remarked among them.

10. Moreover, such as are conversant with the science of reasoning, deem

regulated means of acquisition 2 matter of popular recognition. In the third

Clause of the Lipsé sitra,* the venerable author has stated the adverse opinion,

10. The lipsa sitra.] The sifra, or aphorism, here quoted, is on the desire of acquisition

ipsa), and is the second topick (ad'héicaran‘a) in the first section (pdda) of the fourth book

(athydya) of aphorisms by Jaimint, entitled Mimdnsd. Subdd’hini and BA‘Lam-buarT A.

In the third clause of the lipsi sdtra.] In the first clause (varn’aca), the distinction

between religious and personal purposes is examined. In the second, the inquiry is whether the

milking of kine and similar preparatives be relative to the person or to the act of religion. Im the

third, the question examined is whether restrictions, noticed in primeval revelation, as to the means

of acquisition, (such as these, ‘let a Brakhmana acquire wealth by acceptance or the like, @

© Cshatriya by victory and so forth, anda Fats'ya by agriculture &c.’) myst be taken as relative

to the person or to the religious ceremony [performed by him.] Subé@hinxi and Ba‘tam-suar Ta.

The position of the adversary is, that, injunctions regarding the means of acquisition concern

the religious ceremony, through the medium of the goods used by the agont; for, uniess that be

admitted, the precept would be nugatory, because there would be no one whom it affected. Swbo.

hint.

The meaning is this: As in the case of an acquisition of goods under a precept relative to sacri.

fice, such as this ¢¢ purchase the moon plant,”’ t the injnaction regarding the acquisition of goods

coucerns the religious ceremony ; So docs the insunction respecting acceptance and other means of

acquisition, Ba‘Lam-suaT Ta.

The author states an objection to this position of the adversary. The objection is this: Me

question, considered in the third clause of the Lipsd-sutra, is whether injunctions regarding acqui-

sition of goods concern the religious ceremony or the person, The opponent’s position is, that

they concern the ceremony. That is not congruous. For, if the injunctions, regarding acquisition

of goods, concern the religious ceremony, mo property would arise; since property, being

spiritual, would have no worldly cause to produce it; and no other means are shown in scripture ;

and the injunctions regarding acquisition, being relative to the ceremony, aro not relative to any

thing else: thus, for want of property, the religious rites would not be complete with that whieh

4.1.2.3, + So’ma. Asclepias acids. Roxs,

In.) This

trine is confiriy
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of after [obviating] an objection to it, that, ‘if restrictions, relative to the ac-
the opponent's

opinion. * quisition of goods, regard the religious ceremony, tliere could be no property,

concern the act of religion, is incongruous. Subdd hint.

We revives the position by answering that objection; and the notion is this: the injunctions,

regarding acceptance and the like, accomplish property; and they will become relative to the

religious ceremony through the medium of goods adapted to the performance of the cercmony :

as the husking of grain, which effects the removal of the chaff, concerns the religious ceremony

through the medium of clean rice which is adapted to the ceremony. But the wise consider property

asa worldly matter [resulting from birth, | like the relation of a son to his father. Consequontly

there is no failure in the completion of rcligious rites [as supposed in the objection. ]

Admitting, that, because injunctions regarding acquisition concern the religious ceremony, tho

acquisition likewise must relate to the ceremony; does it not follow, since it relates not to any

thing elsc, that there is no such thing as property? and would not a failure of the religious

ceremony ensue? [Whercfore the adversary’s position is erroneous. ] The author states the objec.

tion and confutos it with derision. ‘Some one has blundered, affirming that acquisition does not

¢ produce property, for it is a contradiction in terms.’ Such is the construction of the sentence}

and the meaning is this: Acquisition, which is an accident of the acquirer, is a relation between

two objects [the owner and his own] like that of mother and son. Consequently, there can be

no acquisition without a thing to be acquired; and it is a contradiction in terms to say ‘ acquisition

© does not produce a proprietary right,’ as it is to afirm ‘ my mother is a barren woman.’

Subid hint and BALAM-BHATT A.

The demonstrated conclusion is, that, since valuables, being intended for every purpose, must

be relative to the person, restrictions, regarding the acquisition of them, must concern the person

also. BALAM-BHATT A.

The purpose of the disquisition under this topick of inquiry is stated. It is interpreted by the

venerable anthor (Prasaa carnA-Guru.) The implied sense is this. According to the adversary’s

position, there is no offence affecting the person, in violating the injunction. But the religious

ceremony is not duly accomplished with goods acquired by a breach of the injunction. It is the

religious ceremony, therefore, which is affected. But, according to the demonstrated doctrine,

since the restrictions concern the person, the offence is his if he infripge the rule; and the religious

ceremony is not affected. Subdd’hini.

The author, by way of closing the argument, states the result as applicable to the subject pro.

posed. It is acknowledged by the maintainer of the right doctrine, that cven what is gained by

infringing the rule, much more what is acquired by other means, is property, BA LAM-BHATT A.

Otherwise, that is, if a right of. property in wealth acquired even by infringing the rule, be not
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‘since proprietary right is not temporal;’ [by showing, that] ‘the efficacy

*-of acceptance and other modes of acquisition in constituting proprietary right,

« is matter of popular recognition.’ Does it not follow, ‘if the mode of ac-

‘ quiring the goods concern the religious ceremony, there is no right of property,

* and consequently no celebration of a sacrifice?’ [Answer] ‘It isa blunder — Answer.

‘ of any one who affirms, that acquisition does not produce a proprictary right ;

‘ since this is a contradiction in terms.’ Accordingly, the author, having again The right doe.

acknowledged property to be a popular notion, when he states the demonstrated

doctrine, proceeds to explain the purpose of the disquisition in this manner,

‘ Therefore a breach of the restriction affects the person, not the religious cere- disquisttion

* mony:’ and the meaning of this passage is thus cxpounded,* ‘If restrictions,

“ respecting the acquisition of chattels, regard the religious ceremony, its

‘ celebration would be perfect, with such property only, as was acquired con-

‘-sistently with those rules; and not so, if performed with wealth obtained by

‘ ‘infringing them ; aud consequently, according to the adverse opinion, the fault

‘ would not affect the man, if he deviated from the rule: but, according to the

< demonstrated conclusion, since the restriction, regarding acquisitions, affects

‘ the person, the performance of the religious ceremony is complete, even with

‘ property acquired by a breach of the rule; and it is an offence on the part of

‘aman, because he has violated an obligatory rule.’ It is consequently acknow- —_ Deduction,

ledged, that even what is gained by inf.inging restrictions, is property: because,

otherwise, there would be no completion of a religious ceremony.

Amiotations.

admitted ; thon, since no property is temporal because the restrictions concern the religious ceremony

{and that, which is thus acquired, does so likewise,] therefore the mcaus of living would be unate

tainable, since no temporal property could exist; and consequently there could be no religious

ceremony, for there would be nobody to perform it. Subod'hing and Ba Lam-BuarT a.

By the comm.aotator on the Mimansd: Prasna’cana surnamed

Q q q
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11. It should not be alleged, that even what is obtained by robbery a

other nefarious means, would be property, For proprietary right ia such 1

stances is not recognised by the world ; and it disagrees with received practice,

250

Thus, since property, obtained by acceptance or any other [sufficient ]

means, is established to be temporal; the acceptance of alms, as well as other

[prescribed] modes for a Brahman‘a, conquest and similar means for a Csha-

triya, husbandry and the like for a Vais‘ya, and service and the rest for a Sidra,

are propounded as restrictions intended for spiritual purposes ; and inheritance

and other modes are stated as means common toall. “ An owner is by inheri-

tance, purchase, partition, seizure or finding.’’*

13. Unobstructed heritage is here denominated “ inheritance.” “ Pur-

chase” is well known. ‘“ Partition’? intends heritage subject to obstruction.

** Occupation’ or seizure is the appropriation of water, grass, wood and the like

not previously appertaining to any other [person as ownerf]. ‘“ Finding” is

the discovery of a hidden treasure or the like. ‘ If these reasons exist, the

Annotations,

WH. It should not be alleged, thut even what is obtained by robbery.) If property be

acknowledged in that which is ncquired by infringing the restriction, might it not be supposed, that

even what is obtained by robbery and other nefarious means, becomes property? The author

obviates that objection. It does not become so, He removes the incomsequence of the reasou.

For the employment of it as such in sale and other transactions is not familiarly seen in practice.

Ba LAM-BHATT A. .

12. hus since property obtained by acceptance &c.| ‘ Property being thus proved to be tem.

poral, the author successively refutes the several arguments before cited in support of the notion, that

it is not temporal. Ba‘LamM-sHAT TA.

Common to all.} Including even the mixed classes.

13. Jf these reasons cxist, the person is oxoner.] If such reasons are known [to exist,] the

owner is known. Subéd’hini and BA LAM-BHAT TA.

Both commentaries read jnydtéshu jnydyaté sodmi, ‘Such reasons existing, an owner exists.’

Rut copies of the text exhibit ydtéshu gdyatd swami, ‘Such reasons being known, the owner is

known.’

Ba LAM-BHAT TA.

Gautama, 10. 30. alrcady cited in § 3. + Ba°cam-BHaT rT a.
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* person is owner.’ If they take place, he becomes proprietor. ‘ Fora Bréh-

‘ mana, that, which is obtained by acceptance or the like, is additional ;’ aot

common [to all the tribes]. Additional” is understood in the subsequent

sentence: ‘ for a Cshatriya, what is obtained by victory, or by amercement or

‘ the like, is peculiar,’ In the next sentence, “ additional’’ is again understood : |

‘ what is gained or earned by agriculture, keeping of cattle, (traffick,| and so

‘ forth, is fora Vaisya peculiar ; and so is, for a Sidra, that which is carned in

‘ the form of wages, by obedience to the regenerate and by similar means.’ Thus

likewise, among the various causes of property which are familiar to mankind,

whatever has been stated as peculiar to certain mixed classes in the direct or in-

verse order of the tribes, (as the driving of horses, which isthe profession of

the Sitas,* and so forth,) is indicated by the word “ earned” (nirvishta):

for all such acquisitions assume the form of wages or hire; and the noun (zir-

vésa) is exhibited in the Tricén’dv+} as signifying wages.

14. As for the precept respecting the succession of the widow and the

daughters &c.f the declaration [of the order of succession, ] even in that

text is intended to prevent mistake, (although the right of property be a matter

familiar to the world,) where many persons might [but for that declaration]

Additional.] The meaning of the torm is ‘ excellent.’ Ba LaM-BHATT A.

14. As for the precept respecting the succession.| The author obviates an objection, that,

if property be a worldly matter, the import of the toxt here cited is inconsistent, as it provides by

precept, that the widow and certain other persons shall inkorit on the owner’s demise. Sudd-~

@hint and BALAM-BHAT TA.

The declaration of the order of succession.] BA vam-suart a notices as ® variation In the

reading, the words here supplied; crama-smaran'am ‘ declaration of the order of succession,’

instead of smaran’am ‘ declaration.’

® According to a text of Us’awas, from which these words are taken.

+ The dictionary of Amera sinua in thtee books (Cand as.) The passage here cited occurs in the Sd book of
the Amera cosha. Ch. 4. v. 217.

Vide infra C. 8 Sect. |.

14. Another oh
jection obvia-

ted.
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be supposed entitled to share the heritage by reason of their affinity to the late

owner. The whole is.therefore unexceptionable.

15. As for the remark, that, if property -were temporal, it could not be

said “‘ my property hasbeen taken away by him;’’* that is not accurate, for a

doubt respecting the proprietary right does arise through a doubt.concerning the

purchase, or other transaction, which is the cause of that right.

The purpose of the preceding disquisition is this. A text expresses

« When Brahman‘as have acquired wealth by a blamable act, they are cleared

by the abandonment of it, with prayer and rigid austerity.” Now, if property be

deducible only from sacred ordinances, that, which has been obtained by accept-

ing presents from an improper person, or by other means which are reprobated,

would not be property, and consequently would not be partible among sons.

But if it be a worldly matter, then even what is obtained by such means, is pro-

perty, and may be divided among heirs ; and the atonement abovementioned re-

gards the acquirer only: but sons have the right by inheritance, and there-

15. ds for the remark, that if property were temporal.] ‘The sense is this: in such a

case, the proposition © another's property has becu taken by him’ is simply apprehended from the

aflirmation of the complainant. Accordingly, if it beBut that is apprehonsion, not proof.

contradicted, a doubt arisas wespecting the cause of right. ‘Thus, if the complainant declare,

*s my goods have been taken by him,’’ and the defendant affirm the contrary, a doubt arises in the

‘ninds of umpires, whether the thing were unjustly scized by that man, or were fairly obtained by

purchase or other title: and s0, from a doubt respecting a purchase or other cause of property,

arises a doubt concerning property which is the effect. Subéd'hini.

¥6. he purpose of the preceding disquisttion is this.] Admitting property to be a worldly

matter; still [its nature] seems to be an unfit [subject of inquiry] under the head of inheritance,

since it matters not whether property be temporal or spiritual. Apprehending this objection, the

author proceeds to explain the purpose of the disquisition. Subdd'hiné.

bate <n eee wl

* Vide § 8.

+ The tertis apparently referred to Menu by the commentator Ba ___ _

institutes. A passage of similar import does, however, occur. Ch. 10. ¥. UML.
: but it is not found in
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fore no blame attaches to them, since Menv declares “ There are seyen virtuous

means of acquiring property: viz. inheritance &c.'’*

17. Next, itis doubted whether property ayise from partition, or the divi- 1. The fit
question .

sion be of an existent right.

18. Of these {positions ], that of property arising from partition is right; 18. Property
rupposed fo a

since aman, to whom a son is born, is enjoined to maintain a holy fire: for, if {5m

property were vested by birth alone, the estate would be common to the son as

soon as born; and the father would not be competent to maintain a sacrificial

fire and perform other religious duties which are accomplished by the usc of

wealth.

19. Likewise the prohibition of a-division of that, which is obtained from 19. The mppo-
sition. that itis

the liberality of the father previous to separation, would not be pertinent: since Gisagrees abel
an passage of

no partition of it can be supposed, for it has been given by consent of all parties, Nanna ex.
. empting from

purtition the fa-

But Na‘repa does propound such a prohibition: ‘‘ Excepting what is gamed by thers donati-
OLS.

valour, the wealth of a wife, and what is acquired by science, which are three

sorts of property exempt from partition ; and any favour conferred by a father.’’+

18. Is enjoined to maintain a holy fire.] For it is ordained by a passage of the Vida, that

% he, who has a son born and who has black [uot grey] hair, should consecrate a holy firc:"” and

the meaning of that passage is this; ‘ one who has issue (for the term son implies issue in gencral ;)

© and whose hair is [yet] black, or who is in the prime of life; that is, who is capable; one, ia

© short, who is qualified; must perform the consecration and maintenance of a holy fire.’ Does not

this relate to the consccration of sacrificial fires, not to the rise of property from partition? Anticie

pating this objection, he adds ‘‘ if property were by birth &c.’”” The moaning is this: ‘if property

‘ arose from birth alone, a son would, even at the instant of his birth, have ownership; and since

‘ the goods are thenceforward in common, the father would not be competent to the consecration

® of sacrificial fires and other religious acts (as funeral repasts, rites on the birth of childron, and

© pther indispensable ceremonies,) which must be performed by the husband and wife, aud which

© ean only be.accomplished by expenditure of wealth.’ Subéd'hini and Ba’Lam-suar ra.

Merny, 10. 115. + Na’repa, 13. 6.

Rrr
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So the text concerning an affectionate gift, (‘¢ What has bean given by

an affectionate husband to his wife, she may consume as she pleases, when he is

abe

dead, or may give it away, excepting immtovable property ;’*) would not be

pertinent, if property were vested by birth alone. Nor is it right to connect the

words “ excepting immovable property’ with the terms ‘‘ what has been given’’

[in the text last cited ;] for that would be a forced construction by connexion of

disjoined terms.

91. As for the text ‘“ The father is master of the gems, pearls and corals,

and of all [other movable property: | but neither the father, nor the grand-

father, is so of the whole immovable estate ;’’+ and this other passage “ By

favour of the father, clothes and ornaments are used, but immovable property

may not be consumed, even with the father’s indulgence ;’’t which passages

Annotations.

20. The text -.-- would not be pertinent, if property were vested by birth.] For, if

property were vested at the instant of birth, no such gift could be made; since he would be incom.

petent even with the comsent of the child, and one cannot giye away what is common to others.

Subodhiné and BaALAM-BUAT TA.

Nor is it right to connect &c.] Is not the text, so far from being in contradiction to the right

by birth, actually founded on it? for the construction is this ‘ what has been given, excepting im-

‘ movable property, by an affectionate husband to his wife, she may consume as she pleases, when

* he is dead:’ thus, a right of property by birth being true in regard to immovables, since the gift

of them is forbidden; and, by analogy, the same being true of other goods, a gift of wealth other

than immovables is permitted by the provisions of the law: why then should not this text be pro.

pounded? Apprehending that objection, he says °* Nor is it right to connect &c.’? The construction

stated would be requisite: but it is not 4 proper one; for the style would be involved, if the con.

Subdd' hint.

@1. As for the text “* The father is master of the gems &c.”] Apprehonding the objection,

that, since a gift of immovables through partial affection is forbidden by the plain construction of

two other passages of law, birth and not partition is the cause of property, he obviates it.

Subod hing, | | |

struction connect disjoined terms.

‘ yreNry according to a subsequent quotation (§. 25.) But Na’axpa cited by

t Yaunwawareva cited by Jiomu'ra-vaTnanwa (C.2 §. --.,

The name of the author is uot given with any quotation of this text.

(C. 4 Sect.
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forbid & gift of immovable property through favour: they doth relate to im-

movables which have descended from the paternal grandfather. When the

grandfather dies, his effects become the common property of the father and sons;

but it appears from this text alone, that the gems, pearls and other movables be-

long exclusively to the father, while the immovable estate remains common.

Therefore property is not by birth, but by demise of the owner, or by

partition. Accordingly [since the demise of the owner is a cause of property,*]

there is no room for supposing, that a stranger could not be prevented from

taking the effects because the property was vacant after the death of the father

before partition. So likewise, in the case of an only son, the estate becomes

the property of the son b y the father’s decease ; and does not require partition.

23. To this the answer is: It has been shown, that property is a matter of

popular recognition; and the right of sons and the rest, by birth, is most

familiar to the world, as cannot be denied: but the term partition is generally

understood to relate to effects belonging to several owners, and does not relate to

that which appertains to another, nor to goods vacant or unowned. For the

text of Gautama expresses “ Let ownership of wealth be taken by birth; as

the venerable teachers direct.’’F

94, Moreover the text above cited ‘‘ The father is master of the gems,

“ pearls &c.”” (§ 21) is pertinent on the supposition of a proprietary right

vested by birth. Nor is it right to affirm, that it relates to immovables which

Annotations,

6¢ Let ownership of wealth ¢ By birth alone the heir may take the thing which

© ig denominated ownership of wealth: as the venerable teachers hold.’ Subdd’hiné.

BA‘LAM-BHAT TA Dotices avariation in the reading; art’ha-swdmitwa/, in the ablative case,

instead of art’ha-swdmitwam, in the nominative. That reading is found in the Ddyatatoa; and

the text is there explained in an entirely differeat sense. See Jimu’ra-vaHana C. 1, § 19.

and + Not found in Gaurama’s institates,
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have descended from the paternal grandfather: since the text expresses “ neither

‘ the father, nor the grandfather.”” This maxim, that the grandfather’s own.

acquisition should not be given away while a son or grandson is living, indicates

a proptietary interest by birth. As, according to the other opinion, the precious

stones, pearls, clothes, oraaments and other effeets, though inherited from the

grandfather, belong to the father under the special provisions of the law; 20,

according to our opinion, the father has power, under the same text, to give

away such effects, though acquired by his father. There is no difference,

25. But the text of Visun‘u (§ 20), which mentions a gift of immovables

bestowed through affection, must be interpreted as relating to property acquired

by the father himself and given with the consent of his son and the rest: “for,

by the passages [abovecited, as well as others not quoted,* viz.) ‘ The father

ig master of the gems, pearls &c.”’ (§ 21), the fitness of any other but

immovables for an affectionate gift was certain,

26. As for the alleged disqualification for religious duties which are

prescribed by the Véda, and which require for their accomplishment the use ef

wealth, (§ 18) sufficient power for such purposes is inferred from the cogency

of the precept [which enjoins their performance}.

27. Therefore it is a settled point, that property in the paternal or ancestre]

estate is by birth, [althought the father haye independent power in the

disposal of effects other than immovables, for indispensable acts of duty and for

purposes prescribed by texts of law, as gifts through affection, support of the

7. “ No gift or sale should be made.) The close of the passage is read otherwise by

Raonunanpana: ‘¢ The dissipating of the means of support is censured ;” orltti.dépé vigarhitah,

instead of na ddnan na cha vicrayak.
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family, relief from distress; and so forth: but he is subject to the control of his

sons and the rest, m Yegard to the immovable estate; whether acquired by himself

or inherited from his father or other predecessor ; since it is ordained, “‘ Though

immovabdles or bipeds have been acquired by 2 man himself, a gift or sale of

them should not be made without convening all the sons. They, who are

born, and they who are yet unbegotten, and they who are still: in the womb,

require the means of support, no gift or sale should, therefore, be made.’’*

28. An exception to it follows: ‘“ Even a single individual may conclude

w donation, mortgage, or sale, of immovable property, during a season of

distress, for the sake of the family, and especially for pious purposes.’’+

The meaning of that text is this: while the sons and grandsons are

minors, and incapable of giving their consent to a gift and the like; or while

brothers are so and continue unseparated ; even one person, who is capable, may

eonclude a gift, hypothecation, or sale, of immovable property, if a calamity

affecting the whole family require it, or the support of the family render rt

necessary, or indispensable dudes, such as the obsequies of the father or the

kike, make it unavoidable.

80. The following passage “ Seperated kinsmea, as those who are unsep2-

gated, are equal in respect of imaovables; for one has not power over the whole,

to make a gift, sale or mortgage ;"’{ must be thus interpreted: ‘ among

¢ unseparated kinsmen, the consent of all is indispensably requisite, because no

+ onc is fully empowered to make an alienation, since the estate is in common:"

but, among: separated kindred, the consent of all tends to the facility of the

transaction, by obviating any future doubt, whcther they be separate or united:

it is not required, om accouat of any want of sufficient power, in the single

ewner ; aad the transaction is consequeatly valid even without the consent of

separated kinsmen.
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In the text, which expresses, that ‘“‘ Land passes by six formalities;

by consent of townsmen, of kinsmen, of neighbours, and of heirs, and by gift

of gold and of water ;”* consent of townsmen is required for the publicity

of the transaction, since it is provided, that ‘‘ Acceptance of a gift, especially of

land, should be publick:”’f but the contract is not invalid without their

consent. “The approbation of neighbours serves to obviate any dispute concern-

ing the boundary. The use of the consent of kinsmen and of heirs has been

explained.

32. By gift of gold and of water. Since the sale of immovables ‘is for-

bidden (‘‘ In regard to the immovable estate, sale is not allowed; it may be

mortgaged by consent of parties interested ;’’{) and since donation is praised

({‘‘ Both he who accepts land, and he who gives it, are performers of a holy

deed, and shall go to a regjon of bliss;’’t) if a sale must be made, it should

be conducted, for the transfer of immovable property, in the form of a gift,

delivering with it gold and water [to ratify the donation. ]

33. In respect of the right by birth, to the estate paternal or ancestrel,

we shall mention a distinction under a subsequent text. (Section 5 § 3.)

Partition

SECTION IL

equable or unequal—Four periods of partition.—Provision for

wives.—Exclusion of a sen who has a competence.

were

1. At what time, by whom, and how, partition may be made, will be

next considered. Explaining those peints, the author says, “‘ When the father

‘* makes a partition, let him separate his sons [from himself] at his pleasure,

The author of this passage ia not named.

The origin of this quotation likewise has not ‘been found.
+ This passage alto is anonymous.
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"* and either [dismies] the eldest with the best share, or [if he choose] all

** may be equal sharers.’’*

2. When a father wishes to make a partition, ‘he may at his pleasure sepa-

rate his children from himself, whether one, two or more sons.

3. No rule being suggested (for the will is unrestrained, ) the author adds,

by way of restriction, ‘he may separate (for this term is again understood )

“« the eldest with the best share,’’ the middlemost with a middle share, and

the youngest with the worst share,

4. This distribution of best and other portions is propounded by Menv.

« ‘The portion deducted fur the eldest is the twentieth part of the heritage, with

the best of all the chattels; for the middlemost, half ef that; for the youngest,

a quarter of it.’”’*

5. Theterm “ either” (§ 1) is relative to the subsequent alternative ‘‘ or

«* all may be equal sharers.” That is, all, namely the eldest and the rest, should

be made partakers of equal portions.

6. This unequal distribution supposes property by himself acquired. But,

if the wealth descended to him from his father, au unequal partition at his

pleasure is not proper: for equal ownership will be declared.

7. One period of partition is when the father desires separation, as express-

ed in the text “© When the father makes a partition.’’(§1) Another period is

2. Separate his children.] Make them distinct and several by giving to them shares of the

inheritance. BaLAM-BHAT TA.

7. One period of partition is when the father desires sepuration.] There are four periods of

partition. One is, while the father lives, if he desire partition. Another is, when the mother ceases

be capable of bearing issue, and the father is not desirous of r2xual intercourse and is indifferent

YAXINYAWALCYA, + Ment, 9. 11%. Vide infra. Sect. 3. § 3
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while the father lives, but is indifferent te wealth and disinclined to pleasure, and

the mother is incapable of bearing more sons; at which time a partition is admis-

sible, at the option of sons, against the father’s wish: as is shown by Na‘repa,

who premises partition subsequent to the demise of both parents (“« Let sons re-

gularly divide the wealth when the father is dead ;’’*) and adds ‘* Or when the:

mother is past child-bearing and the sisters are married, or when the father’s.

sensual] passions are extinguished.’’+ Here the words ‘ let sons regularly divide

* the wealth” are understood. Gautama likewise, having said “* After the demise-

of the father, let sons share his estate ;’’t states a second period, “ Or wiien the

mother is past child bearing ;”’ |} and a third, ‘‘ While the father lives, if he de-

sire separation.’’§ So, while the mother is capable of bearing more issue, a pare.

tition is admissible by the choice of the sons, though the father be unwilling, if

Armmotations.

to wealth ; if his sons then require partition, though he do not wish it. Again another period is,

while the mother is yet capable of bearing issue, and the father, though not consenting to partition, is

old, or addicted to vicious courses, or afflicted with an incurable disease ; if the sons then desire pare

tition. The tast period is, after the decease of the father. Vis we's'wana in the Madana-Parijdta.

There are four periods of partition in the case of wealth acquired by the father.

in the Subdd’hini.

Four periods of partition among sons have been stated by the author (\

which are compendiously exhibited in-a twofold division by the contemplative saint (Ya snvawat..

cya.) Here, threo cases may occur under that of distribution during the life of the father: viz.

with, or without, his desire for separation: the case of his not desiring it being also twofold;

viz. 1st, when the mother has ceased to be capable of bearing children and the father is disinclined to.

pleasure &c. @d, when the mother is not incapable of bearing, issue, but the father is disqualified,

by vicious habits or the like. Subd@hini.

The doctrine of the eastern writers [Jimv’ra.va'mana &e.] who maintain, that two periods.

only are admissible, the volition of the father and hie demise, and not any third'pesied ;{ and:

that the text, relative to the mother’s incapacity for bearing more issue, regards. tho estate ef the-

paternal grandfather or other ancestor; is refuted. Ba cam-saat'ra.

We hold, that while the father survives aud is worthy of setaining uncontrolied power, bie wilt
sione is the cause of partition. If he be unworthy of such power, in consogacues Of degradation.

* Na’arna, 18. 2. Na‘amen, 28. 9 96; iL.

» 28. 2 Gaurama, 88. 2. Sec ~C. 1. §
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he be addicted to vice or afflicted with a lasting disease. That S’anc’na declares:

* Partition of inheritance takes place without the father’s wish, if he be old,

disturbed in intellect, or diseased.’’*

8. Two sorts of partition at the pleasure of the father have been stated ;

namely, equal and unequal. The author adds a particular rule in the case of

equal partition; ‘‘ If he make the allotments equal, his wives, to whom no

‘* separate property has been given by the husband or the father-in-law, must be

“ rendered partakers of like portions.’’+

9. When the father, by his own choice, makes all his sons partakers of

equal portions, his wives, to whom peculiar property had not been given by their

husband or by their father-in-law, must be made participant of shares equal to

those of sons. But, if separate property have been given to a woman, the au-

thor subsequently directs half a share to be allotted to her: “ Orif any had

‘© been given, Iet him assign the half.’’t

Annotations.

er of retirement from the world, or the like, the son’s will is likewise a cause of partition. But,

in the case of his demise, the successor’s own choice is of course the reason. By this mode, the

periods are three. Else there must be great confusion, in the uncertainty of subject and accident,

if many reasons, as extinction of worldly propensities and so forth, must be established collectively

and alternatively. Thus the mention of ccrtain reasons in some texts, and the omission of them in

others, are suitable: for the extinction of the cemporal affections, and the other assigned reasons,

indicate the single circumstance of the father’s want of uncontrolled power; since it is easy to cata.

blish that single foundation of the texts. Viramitrodaya.

When the father’s passions are extinguished.) Jimu’ra-va‘nana’s reading of the passage

is different : and there are other variations of this text. See note on JimuTA-va "nana Ch. 1. § 33.

Partition of inheritance takes place without the father’s wish.| A textof a contrary import

is cited from the same author, by Jimu'ra-vA HANA. See note om Jimu Ta-va HAMA. C, 1. § 453.

9. The author subsequently directs half a share.) This and the passage cited may be supposed

to bear reference to a passage which occurs near the close of the head of inheritance (C. 2. Sect. 11.

34.): but the quotation is mot exact, and the text relates to a differcnt subject.

Cited asa passage of Ha’aira in the Vyecnhdra + Ya‘snYawaccya, 2 116,
Vide infra. C. 2. Geet. dae § 34,
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10. But, if he’ give the superiour allotment to the eldest son, aud distri-

bute similar unequal shares to the rest, his wives do not take such portions, but
receive equal shares of the aggregate from which the son's deductions have bees

subtracted, besides their own appropriate deductions specified by ApasTaMBa:

“* The furniture in the house und her ornaments are the wife’s [property ].""*

s

11. To the alternative before stated (§ 1) the author propounds an excepti-

on: ‘The separation of one, who is able to support himself and is not desirous

“« of participation, may be completed by giving him some trifle.’*+

‘To one who is himself able to earn wealth, and who is not desirous of

sharing his father’s goods, any thing whatsoever, though not valuable, may be

given, and the separation or division may be thus completed by the father; so

that the children, or other heirs, of that son, may haye no future claim of inheri-

tance,

13. The distribution of greater and less sharcs has been shown (§1.).

To forbid, insuch case, an unequal partition made in any other mode than that

which renders the distribution uneven by means of deductians, such as are

directed by the Jaw, the author adds “ A legal distribution, made by the father

“ among sons separated with greater or less shares, 18 pronounced valid.”’f

14. When the distribution of more or less among sons separated by an une-

qual partition is legal, or such as ordained by the law ; then that division, made

Annotations.

10. The furniture in the house &c.] The chairs, and the earthen and stone utensils, and the

ornaments worn by her, are the wife's deducted allotment. Harnaparta® says the furniture, as

wel} as the car, is the father’s; and the ornaments are the wife’s, BA LAM-BHAT TA.

13. Jn any other mode.) The commentator Ba’Law-suar'r'a prefers another reading, ay

sdstra ‘not according to law’ instead of anyatha ¢in any other mode.’

al'hde

© Vide infra. Sect. 8. 4 6. % The scholiast of
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by the father, is completely made, and cannot be afterwards set aside: as is

declared by Menu and the rest. Else it fails, though made by the father.

Such is the meaning; and in like manner, Na‘eesfa declares ““qhyfather, who is

afflicted with disease, er influenced by wrath, or whose mind is engrossed by a

beloved object, ar who acts otherwise than the law permits, has no power in the

distribution of the estate.’**

SECTION IIL

Partition after the Father’s decease.

1. The author next propounds another period of partition, other persons as

making it, and a rule respecting the mode. ‘ Let sons divide equally both the

* effects and the debts, after [the demise of | their two parents.’’+

9. After their two parents.] After the demise of the father and mother :

here the period of the distribution is shown. The sons.| The persons, who

make the distribution, are thus indicated. Equably.] Arule respecting the

mode is by this declared: in equal shares only should they divide the effects

and debts.

3. But Menu, having premised “ partition after the death of the father

and the mother,”{ and having declared ‘‘ The eldest brother may take the

patrimony entire, and the rest may live under him as under their father ;’"§ has

exhibited a distribution with deductions, among brethren scparating after the

death of their father and mother: ‘ The portion deducted for the eldest is the

twentieth part of the heritage with the best of all the chattels; for the middle-

13. 16. + Yasnvatwatcva, 2 118. + Menv, 9. 104. Mrnv,
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most, half of that; fer the youngest, e quarter ‘of it,*” The twentieth part.

of the whole amount of the property [to be divided,+} and the best of all the
chattels, must gegiven [by way of deductiont} to the eldest; half of that, or

a fortieth part, anda middling chattel, should be allotted to the middlemost;

and a quarter of it, orthe eightieth part, with the worst chattel, to the young-

est. He has also directed an unequal partition, but without deductions, among

brethren separating after their parents’ decease; allotting two shares to the el-

dest, one and a half to the next born, and one apiece to the younger brothers :

Tf a deduction be thus made, Ict equal shares of the residue be allotted: but,.

if there be no deduction, the shares must be distributed in this manner; let the

eldest have double share, and the next born a share and a half, and the younger

sons each a share: thus is the law settled.” |} The author himself § has sanc-

tioned an unequal distribution when a division is made during the father’s lifetime

(‘* Let him either dismiss the eldest with the best share &c.”—|) Hence an une-

qual partition is admissible in every period. How then is a restriction introduced,

requiring that sons should divide only equal shares ?

4, The question is thus answered: True, this unequal partition is found in

the sacred ordinances; but it must not be praetised, because it is abhorred by the

world ; since that is forbidden by the maxim “ Practise not that which is legal,

but is abhorred by the world, [for**] it secures not celestial bliss :”++ as the

practice [of offering bulls] is shunned, on account of popular prejudice, notwith-

standing the injunction ‘‘ Offer to a venerable priest a bull or a large

4. As the slaying of a cow is for the same reason disused.] ‘This is a very remarkable

admission of the former prevalence of a practice, which is now held in the greatest abhorrence.

* Menu, 9 112. + Ba caw-sHaT ra. _ Fiid. { Menv, 9. 116—117.
§ Va snYawatcya. @ Vide Sect. 2. § 1. © Sudvd’ hind and
++ A passage of YA°SNYAWALCY A, according to the quotation of Mitra Misa in the Viramitrédaya; but ascribed

toMENU in Ba’Lam-puat’r’a’s commentary. It bas not, however, been found either in Mznv’s or in Ya UNYawa~
CY A's institutes,

i: This also ia a passage of ¥ AunYawalcy a, according to Mirna Mls'Ba’s quotation; but bas not been feand ia
the institutes of that author,
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end.sstho slaying’ of a cow isfor the same reason disused, notwithstanding the

precept “‘ Slay a barren cow asa victim consecrated to Mirra and

5. Itisexpressly declared, ‘“‘ As the duty of an appointment (to raise up 5

seed to another, } and as the slaying of a cow for a victim, are disused, so is par- "se of am

tition with deductions [in favour of elder brothers ].”’+

6. Aprasramsa also, having delivered hts own opinion,. ‘ A father, making 6. A’rast Om:
» ater cre

scribing an une-a partition in his life time, should distribute the heritage equally among his quai. partition.
cWes a passage

sons;’’ and having stated, as the doctrine of some, the eldest’s succession to ote nie
7) | ORAples

the whole estate (‘‘ Some hold, that the eldest is heir ;’’) and having’exhibited, pi"

as the notion of others, a distribution with deductions (‘ In:some countries, the

gold, the black kine, and the black produce of the earth, belong to the eldest

son; the car appertains to the father; and the furniture in the house and hee

ornaments are the wife’s;{ as also the property [received by her] from kins-

men: so-some maintain;’’) has expressly forbid: it as contrary to the law;

and has himself explained its inconsistency with the sacred codes: ‘ It is record-

Annotations,

5. The duty of an appointment.] So the term (niyéga-Pherma) is here interpreted hy the

author of the Viramitrédaya, But it is explained in the Subéd’hini, as intending the injunction of

an observance, such as the offering of a bull &c.

6. In some countrics the gold &c.] The sense of the text is this: In certain countries, the

gold, the black kine, the black produce of carth, as Masha} and other dark-coloured grain, or as

black iron, (for so some interpret the word;) sppertain te the eldest son; the car, and the furniture

in the house, or utensils such as stools and the like, belong to the father;{] ¢he jewels worn by her

are the wife’s, as well’ as property which she has received from the father and other kinsmen. Such

respectively are the portions of the eldest son, of the father, and of his wife. Subod@ hint; and

Hanaparta cited by Ba’Lam-BHAT T'A.

* A passage of the Veda, as the preceding one isof the Smriti, according to the remark of the Subéd’hini aad

LaM-BHAT TA.

+ SmriG—sangraha as cited in the Viramltrédaya. { Vide supra. Sect. 2. § 10.

radiatus. ) See a different iaterpretation. Sect, 2. § 10,

Uuuy
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ed in scripture, without distinction, that Munu distributed his heritage among

his sons.’’*

Therefore unequal partition, though noticed in codes of law, should not

practised, since it is disapproved by the world and is contrary to scripture.

For this reason, a restriction is ordained, that brethren should divide only in

equal shares.

8. It has been declared, that sons may part the effects after the death of

their father and mother. The author states an exception in regard to the mo-

ther’s separate property; ‘‘ The daughters share the residue of their mother’s

“ property, after payment of her debts.”

9. Let the daughters divide their mother’s effects remaining over and above

the debts; that is, the residue after the discharge of the debts contracted by the

mother.

may divide their mother’s effects, which are equal to her debts or less than their

Hence, the purport of the preceding part of the text is, that sons

amount.

10. The meaning is this: A debt, incurred by the mother, must be dis-

charged by her sons, not by her daughters; but her daughters shall take her

property remaining above her debts: and this is fit; for by the maxim ‘“ A male

child is procreated if the seed predominate, but a femate if the woman contri-

bute most to the foetus ;” the woman’s property goes to her daughters, because

Among his sons.] Ba vam-smar ta reads putrén‘a ‘‘ son” in the singular; but all copies of the

Mitdcshard and Subéd@’hini, which have been collated, exhibit the term in the plural (putrébhyah

« sons;”) and so does the Viramitrédaya, quoting this passage from the Mitacshara,

8. Sons may divide their mother’s effects, which are equal to her debts or less.] They may

take the goods and must pay the debts. Ba‘Lam-pnat Ta.

lebal

* A passage of the Tavttir'ya Féda, A’PAsTABBA; as bere remarked

+t VaR INTAWALOY 2, 2 118,
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portions of her abound in her female children; and the father’s estate goes to his

sons, because portions of him abound in his male children.

11. On the subject [of daughters*] a special rule is propounded by Gav-

tama: ‘A woman's property goes to her daughters, unmarried, or unpro-

vided.”+ His meaning is this: if there be competition of married and un-

marricd daughters, the woman’s separate property belongs to such of them as

are unmarried; or, among the married, if there be competition of endowed and

unendowed daughters, it belongs exclusively to such as are unendowed: and this

term signifies ‘destitute of wealth,’

12, In answer to the question, who takes the residue of the mother’s goods,

after payment of her debts, if there be no daughter? the author adds “ And

“« the issue succeeds in their default,’”’t

13. On failure of daughters, that is, if there be none, the son, or other

male offspring, shall take the goods. This, which was right under the first part

of the text (‘‘ Let sons divide equall y both the effects and the debts ;’’"§) is here

expressly declared for the sake of greater perspicuity.

Annotations,

11. Unmarried of unprovided.| The text is explained otherwise by JiMuTA-VA HANA

(C. 4. Sert. 2. § 13. and 23.)

Married and unmarried.) Married signifies espoused; unmarried, maiden. Subod’hini.

Endowed and unendowed.) Endowed signifies sapplied with wealth; unendowed, unfurnished

property. BA LAM-BUATT A.

BaLaM-BHAT A. GAUTAMA, 28. 22, YA°INYAWALCYA, 2 Vide § A
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SECTION IV

Effects not liable to Partition.

1, The author explains what may not be divided ‘ Whatever else is ace

© quired by the coparcener himself, without detriment to the father’s estate, as-

a present from a friend, or a gift at nuptials, does not appertain to the coheirs.

«© Nor shall he, who recovers hereditary property, which had been taken away,

‘ give it up to the parceners: nor what has been gained by science.’’*

2. That, which had’ been acquired by the coparcener himself without any

detriment to the goods of his father or mother; or which has been received by

him from a friend, or obtained by marriage, shall not appertain to the coheirs

or brethren. Any property, which had descended in succession from ancestors;

and had been seized by others, and remained unrecovered by the father and the

rest through inability or for any other cause, he, among the sons, who recovers

it with the acquiescence of the rest, shall not give up to the brethren or other

coheirs: the person recovering it shall take such property.

3. Ifit be land, he takes the fourth part, and the remainder is equally

shared among all the brethren. So Sanc’ua ordains “ Land, [inherited] in

regular succession, but which had been formerly Jost and which a single [heir |

shall recover solely by his own labour, the rest may divide according to their.

due allotments, having first given him a fourth part.’
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4. In regular succession.] Here the word “ inherited’ must be under-

stood.

5. He need not give up to the coheirs, what has been gained by him,

through science, by reading the scriptures or by expounding their meaning: the

acquirer shall retain such gains.

6. Here the phrase ‘‘ any thing acquired by himself, without detriment

** to the father’s estate,’’ must be every where understood: and it is thus con-

nected with each member of the sentence; what is obtained from a friend, with-

out detriment to the paternal estate; what is received in marriage, without waste

of the patrimony ; what is redeemed, of the hereditary estate, without expen-

diture of ancestrel property; what is gained by science, without use of the

father’s goods.

an obligation conferred at the charge of the patrimony; what is received ata

marriage concluded in the form termed Asura or the like; what is recovered,

ef the hereditary estate, by the expenditure of the father’s goods; what is car-

ned by science acquired at the expense of ancestrel wealth; all that must be

shared with the whole of the brethren and with the father.

@. Thus, since the phrase “ without detriment to the father’s estate’’ is in

4. Inherited must be understood.| The author supplies the deficicncy in the text cited by

him. The words ‘°° in succession” arein the text; °° inherited’? must be understood to complete

the sense. Subdd'hini.

6. <Any thing acquired by himself.) Here, according to Ba‘uam-suar's a’s remark, cither @

different reading is proposed (cinchi¢ for anyat,) or an interpretation of the words of the text,

%¢ whatever else (anyat)’’ being explained by (cénchit) ‘ any thing.’

It is connected with every other member of the sentence.} More is implicd: for the same

phrase is understood in every instance, stated in other codes, of acquisitions exempt from partition.

Subba hini.

In the form termed A’sura.] For, at such a marriage, wealth is received from the bridegroom

by the father or kinsmen of the bride. Sce Menu, 3. 31.

‘7. Thus since the phrase &c.) <A different reading is noticed by Batam-paatTT A “¢ Not

Www
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every place understood ; what is obtained by simple acceptance, without waste

of the patrimony, is liable to partition. But, if that were not understood: with

every member of the text, presents from a friend, a dowry received at a marriage,

and other particular acquisitions, need not have been specified.

8, But, it is alleged, the enumeration of amicable gifts and similar acqui-

sitions is pertinent, as showing, that such gains are exempt from partition, though

obtained at the expense of the patrimony. Were it so, this would be inconsis-

tent with the received practice of unerring persons, and would contradict a pas-

sage of Narepa: ‘ He, who maintains the family of a brother studying

science, shall take, be he ever so ignorant, a share of the wealth gained by

science.”’** Moreover the definition of wealth, not participable, which is gained

Annotations,

thus ;”? na ta’ha instead of ** Thus’? ¢at’hd. It is taken as a distinct sentence; and is explained as

intimating, that, on the other hand, amicable gifts and the like, acquired without detriment to the

patrimony, are rot liable to partition. According to this reading and interpretation, that short sen-

tence belongs to the preceding paragraph.

In the following sentence there seems to be another difference of reading, in the phrase ‘* with.

out waste (or with waste) of the patrimony.” But the reading, which is countenanced by the expo.

sition givon in the Subod’hiné, has been preferred.

Since the phrase “* without detriment to the father’s estate.””] Since that portion of the text

is applicable to amicable gifts and other acquisitions which are specified as exempt from partition,

therefore, as those acquisitions made at the charge of the patrimony are liable to be shared, so any

thing obtained by mere acceptance, not being included among such acquisitions, must be subject to

partition, though procured without use of the paternal goods. Subdd’hini.

8. ds showing that such gains are exempt from partition.| A difference in the reading of

this passage, bhdjyutwat (in the ablative casc) instead bhdjyatwaya (in the dative), is mentioned by

Ba vam-puatt 4; but he makes no difference in the interpretation.

Would contradict @ passage of Na‘repa.] Since the support of the family is there stated as a

reason for partaking of the property, the right of participation in the gains of science is founded

on a special cause; and is not a natural consequence of relation as a brother: and the gains of

science are not naturally liable to partition, and are therefore mentioned as excepted from distribution.

Na reba, !3. 10,
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by learning, is so propounded by Ca‘tya‘yana; ‘* Wealth, gained through

science which was acquired from a stranger while receiving a foreign mainte-

nance, is termed acquisition through learning."’

9, Thus, ifthe phrase “ without detriment to the father’s estatc,”’ be

taken as a separate sentence, any thing obtained by mere acceptance would be

exempt from partition, contrary to established practice,

10. This (condition, that the acquisition be without detriment to the pa-

trimony,* ] is made evident by Menu: ‘“‘ What a brother has acquired by his

labour, without using the patrimony, he need not give up to the cohcirs; nor

what has been gained by science.”’+

11. By labour] by science, war or the like.

12. Is it not unnecessary to declare, that effects obtained as presents from

friends, and other similar acquisitions made without using the patrimony, are

exempt from partition: since there was no ground for supposing a partition of

them? That what is acquired, belongs to the acquirer, and to no othcr person,

is well known: but a denial implies the possible supposition of the contrary.

13. Here a certain writer thus states grounds for supposing a partition.

By interpreting the text, ‘‘ After the death of the father, if the eldest brother

acquire any wealth, a share of that belongs to the younger brothers; provided

they have duly cultivated science ;”"* in this manner, ‘ if the eldest, youngest

‘ or middlemost, acquire property before or after the death of the father, a share

‘ shall accrue to the rest, whether younger or elder ;’ grounds do exist for

supposing friendly presents and the like to be liable to partition, whether or not

the father be living: that is accordingly denied.

+ Menu, 9. 208. The close of this paseage is read differently by Cunuuca-suarra, Jimuta-va gana &
Bee Jrmura-va HANA, Ch. 6. Sect. 1° ~

1, 9. 204.
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J4. The argument is erroneous: since there is not here a denial of what

might be supposed ; but the text is a recital of that which was demonstratively

true: for most texts, cited under this head, are mere recitals of that which is

notorious to the world.

15. Or you may be satisfied with considering it as an exception to what is

suggested by another passage, ‘° All the brethren shall be equal sharers of that

which is acquired by them in concert:’’* and it is therefore a mere errour to

deduce the suggestion from an indcfinite import of the word ‘ eldest’ in the

text before cited (§ 13).

the general doctrine, deduced from texts concerning friendly gifts and the rest,

That passage must be interpreted as an exception to

that they are exempt from partition, both before the father’s death and after his

demise.

16. Other things exempt from partition, have becn enumerated by MEnv ;

© Clothes, vehicles, ornaments, prepared food, women, sacrifices and pious

acts, as well as the common way, are declared not liable to distribution.” t

17. Clothes, which have been worn, must not be divided. What is used

by each person, belongs exclusively to him; and what had been worn by the

father, must be given by brethren parting after the father’s decease, to the

person who partakes of food at his obsequies: as directed by Variuaspatt;

« The clothes and ornaments, the bed and similar furniture, appertaining to the

father, as well as his vehicle and the like, should be given, after perfuming them

with fragrant drugs and wreaths of flowers, to the person who partakes of the

funcral repast.”” But new clothes are subject to distribution.

18.

on which each person rides, belongs exclusively to him. But the father's must

If the horses or the like be

Vehicles] The carriages, as herses, litters or the like. Here also, that,

be disposed of as directed in regard to his clothes.

@ Valnasrati cited in the Reinicara. ¢ Menv, 9 219,
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numerous, they must be distributed among coheirs who live by the sale of them.

If they cannot be divided, the number being unequal, they belong to the eldest

brother: as ordained by Menu; “ Let them never divide a single goat or sheep,

ot a single beast with uncloven hoofs: a single goat or sheep belongs to the first

born."’*

19. The ornaments worn by each person are exclusively his. But what

has not been used, is common and liable to partition. ‘« Such ornaments, as are

worn by women during the life of their husband, the heirs of the husband shall

not divide among themselves: they, who do so, are degraded from their tribe.’’+

It appears from the condition here specified (‘‘ such ornaments as are worn,’’)

that those, which are not worn, may be divided.

20. Prepared food, as boiled rice, sweet cakes and the like, must be

similarly exempted from partition. Such fvod is to be consumed according to

circumstances.

21. Water, or a reservoir of it, asa well or the like, being unequal [to

he allotment of shares, ] must not be distributed by means of the valuc; but is

to be used [ by the coheirs | by turns.

Annotations,

18. The number being unequal.) Inequality here signifies insufficiency for shares; not

imparity of number. And this is fit. Suppose three horses and three sons: since the number is

adequate to the allotment of shares, the horses may be divided. Suppose four horses and either

three or five sons: since the horses du not answer to the number of cohcirs, and cannot be distri.

buted into shares in their kind, and since a distribution by means of the value is forbidden, and tht

cattle is directed to be given to the eldest brother, the horses may be divided so far as they are

adequate to the shares, and the surplus shall be given to the eldest. Throughout this title, imparity

must be so understood. Subbd'hiné.

21. Being unegual.] It is thus hinted, that, if the number be adequate, partition takes place.

Ba LAM-BHATT A.

+ Menu, 9. 200.
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The women or female slaves, being unequal [in number, to the shares, |

must not be divided by the value, but should be employed in labour [for the

coheirs} alternately. But women (adulteresses.or others) kept im concubinage

by the father, must not be shared by the-sons, though equal in number: for the

text of Gautama forbids it. «* No partition is allowed in the case of women

connected [ with the father or with one of the coheirs |.’’*

93. The term yégacshéma is a conjunctive compound resolvable into

yoga and cshéma. By the word yoga is signified a cause of obtaining some-

thing not already obtained: that is, a sacrificial act to be performed with fire

consecrated according to the Véda and the law. By the term cshéma is deno~

ted an auspicious act which becomes the means of conservation of what has been

obtained: such is the making of a pool or a garden, or the giving of alms else-

where than at the altar. Both these, though appertaining to the father, or
though accomplished at the charge of the patrimony, are indivisible as Lavea-

csui declares. “ The learned have named a conservatory act eshé ma, and a

sacrificial one yoga; both are pronounced indivisible: and so are- the bed and

the chair.”’ |

24. Some hold, that by the compound term yéga-cshéma, those, who.

effect sacrificial and conservatory acts (yoga and cshéma), are intended, as the

king’s counsellors, the stipendiary priests, and the rest. Others say, weapons,

cowtails, parasols, shoes and similar things are meant.

Annotations.

‘¢ Women connected.”} Enjoyed, or kept in concubiaage.

Female slaves, being taken for enjoyment by any one of the brethren or: coheirs, belong

clusively to him. Harapatta on Gautama.

24. Some hold.] The interpretation, given by Ms‘n’aa‘tiv’nr and the Calpataru, is stated

Ba vam-piat a.

b.

Gaurama, 2%. 45.
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25. The common way, or road of ingress and egress to and from the house,

garden, or the like, is also indivisible.

26, The exclusion of land from partition, as stated by Us‘anas, (‘ Sacri-

ficial gains, land, written documents, prepared food, water, and women, are

indivisible among kinsmen even to the thousandth degree ;”) bears reference

to sons of a Bréhman'a by women of the military and other inferiour tribes: for

it is ordained [by Vriuaspati:] “ Land, obtained by acceptance of donation,

must not be given to the son of a Cshatriyé or other wife of inferiour tribe:

‘even though his father give it to him, the son of the Brédhmani may resume it,

‘when his father is dead,””*

27. Sacrificial gains] acquired by officiating at religious. ceremonies,

©§. What is obtained through the father’s favour, will be subsequently

declared exempt from partition.+ ‘The supposition, that any thing, acquired by

transgressing’ restrictions regarding the mode of acquisition, is indivisible, has

been alread y refuted.

99. Itis settled, that whatever is acquired at the charge of the patrimony,

is subject to partition. But the acquirer shall, in such a case, have a double

share, by the text of VastsuT’ua. ‘‘ He, among them, who has made an acquisi-

tion, may take a double portion of it."

80. The author propounds an exception to that maxim. ‘ But, if the

** common stock be improved, an equal division is.ordained.’’ ||

$1. Among unseparated brethren, if the common stock be improved or

. Fe, among them.] Among the brethren. Subod’hini.

* This isa passave of Vaninaspati, according to the remark of Ba°Lam-siat xa; and it is cited as such by
Jimv’ra-va'mana, C. 9. § 1%

+ Sect. 6. § 1316, ¢ Sect 1. § 16. | Ya uuvawarcva, 2%§ Vasisur’wa,. 17, 42,
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augmented by any one of them, through agriculture, commerce or similar means,

an equal distribution nevertheless takes place ; and a double share is not allotted

to the acquirer,

SECTION V.

Equal rights of Father and Son in property ancestred.

1. The distribution of the paternal estate among sons las been shown;

the author next propounds a special rule concerning the division of the grand-

father’s effects by grandsons. ‘‘ Among grandsons by different fathers, the

‘* allotment of shares is according to the fathers.’’*

2. Although grandsons haye by birth a riglit in the grandfather’s estate,

equally with sons; still the distribution of the grandfather's property must be

adjusted through their fathers, and not with reference to themselves. The mean-

ing here expressed is this: if unseparated brothers die, leaving male issuc; and

the number of sons be unequal, one having two sons, another three, and a third

four; the two receive a single share in right of their father, the other three

take one share appertaining to their father, and the remaining four similarly

obtain one share due to their father. So, if some of the sons be living and some

1. Grandsons by different fathers.| Children of distinct fathers; meaning sons of brothers.

Another reading also occurs: pramita-pitrtedndm ‘* whose fathers are deceased,’’ instead of aneca.

pitrtcandam “* whose fathers are different.” Subdd'hini.

Batamenuatr a notices another variation of the reading, but with disapprobation; anéca-

candm, t intends the same meaning, though inaccurately expressed.

1, 2 FRI.
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have died leaving male issue; the same method should be observed: the surviving

sons take their own allotments, and the sons of their deccased brothers receive

the shares of their own fathers respectively. Such is the adjustment prescribed

by the text.

3. Ifthe father be alive, and separate from the grandfather, or if he have

no brothers, a partition of the grandfather's estate with the grandson would not

take place; since it has been directed, that shares shall be allotted, in right of

the father, if he be deceased: or, admitting partition to take place, it would be °

made according to the pleasure of the father, like a distribution of his own

acquisitions: to obviate this doubt the author says; ‘‘ For the ownership of

Annotations.

3. If hebedeceased.] A variation in the reading and punctuation of the passage is noticed

by Ba‘'tam-enuatra: § vtbhdgé n’dsti Phriyamand ; apitari pitrits bhaga-calpancétyuctatwit,’

(instead of vibhagé n’dsti; adhriyamané pitart pitrité &c.) “ partition would not take place,

‘* if he be living, since it is directed that shares shall be allotted in right of the father, if he be

6© dceceascd.””

To obviate this doubt the author says.] If the father be alive, and separated from his own

father, or if, being an only son with no brothers to participate with him, he be alive and not

separated from his own father; then, since in the first mentioned case he is separate, no participation

of the grandson’s own father, in the grandfather's estate, can be supposed, and therefore, as well

as because he is surviving, the grandson cannot be supposed entitled to share the grandfather's

property, since the intermediate person obstructs his title: and, in the sccond case, although the

grandson’s own father have pretensions to the property, since he is not scparated, still the participa.

tion of the grandson in his grandfather’s estate cannot be supposed, for his own father is living:

hence no partition of the grandfather’s effects, with the grandson whose father is living, can take

place in any circumstances. Or, admitting that such partition may be made, because he has a

right by birth; still, as the father’s superiority is apparent, (since a distribution by allotment to

him is directed, when he is deceased; and that is more assuredly requisite, if he be living ;) it

follows, that partition takes place by the father’s choice and that a double share belongs to him,

Subdbd hini.

For the ownership of father and son.] The Calpataru and Arara’rca read ‘* The owner.

‘¢ ship of both father and son’’ instead of ** For the ownership of father and son: chobhaydks

instead of chaiva hé.
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father and son is the same in land, which was acquired by the grandfather,

‘ or in a corrody, or in chattels {which belonged to him,’ }*

4, Land] a rice field or other ground, A corrody] So many leaves

reccivable from a plantation of betle pepper, or so many nuts from an orchard of

areca. Chattels] ‘gold, silver, or other movables,

5. In such property, which was acquired by the paternal grandfather,

through acceptance of gifts, or by conquest or other means [as commerce, agri-

culture, or service,{ } the ownership of father and son is notorious: and therefore

partition does take place. For, or because, the right is equal, or alike, therefore

partition is not restricted to be made by the father’s choice; nor has he a double

share.

6. Hence also it is ordained by the preceding text, that ‘ the allotment of

** shares shall be according to the fathers,’ (§ 1.) although the right be equal.

7. The first text ‘° When the father makes a partition &c.” (Sect. 2.§ 1.)

relates to property acquired by the father himself. So does that which ordains a

double share: “ Let the father, making a partition, reserve two shares for him-

self.’’+

«© While both parents live, the control remains, even though they have arrived at

This

other passage, ‘“ They have not power over it (the paternal estate) while their

The dependence of sons, as affirmed in the following passage,

old age;’’§ must relate to effects acquired by the father or mother.

parents live ;’’ |] must also be referred to the same subject.

4. Betle pepper.] Piper betle. Linn. Betle leaf.

Areca.] Areca Faufel. Goxat. Betle-nut.

* YA INYAWALICYA, 2. 122, + Ba’ Lam-BHatT t's. ¢ Na‘repa, 18. F2.
\ The remainder of this passage has not been found; nor is the text cited in other compilations.

ascribes it to Menus but it is pot found in his institutes.
j Menu, 9, 204,
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8. Thus, while the mother is capable of bearing more sons, and the father

retains his worldly affections and does not desire partition, a distribution of the

grandfather’s estate does nevertheless take place by the will of the son.

9. So likewise, the grandson has a right of prohibition, if his unseparated

father is making a donation, or a sale, of effects inherited from the grandfather :

but he has no right of interference, if the effects were acquired by the father.

On the contrary, he must acquiesce, because he 1s dependant.

10. Consequently the difference is this: although he have a right by birth

in his father’s and in his grandfather’s property; still, since he is dependant on

his father in regard to the paternal estate, and since the father has a predominant

interest as it was acquired by himself, the son must acquiesce in the father’s dis-

posal of his own acquired property: but, since both have indiseriminately a right

in the grandfather's estate, the son has a power of interdiction [if the father be

dissipating the property.* ]

‘

ll. Mewnv likewise shows, that the father, however reluctant, must divide

with his sons, at their pleasure, the effects acquired by the paternal grandfather ;

declaring, as he does (‘‘ If the father recover paternal wealth not recovered by

his coheirs, he shall not, unless willing, share it with his sons; for in fact it

was acquired by him:’’)f that, if the father recover property, which had been

acquired by an ancestor, and taken away by a stranger, but not redeemed by the

grandfather, he need not himself share it, against his inclination, with his sons;

any more than he need give up his own acquisitions.

Subcd' hint. Menv, 9. 200.
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SECTION VL

Rights of a posthumous son and of one born after the partition.

1, How shall a share be allotted to a son born subsequently to a partition

of the estate? The author replies “‘ When the sons have been scparated, one

«¢ who is [afterwards] born of a woman equal in class, shares the distribution.’’*

2. The sons being separated from their father, one, who shall be afterwards

What is distributed,

is distribution, meaning tke allotments of the father and mother: he shares that ;

born of a wife equal in class, shall share the distribution.

in other words, he obtains after [the demise of +] his parents, both their por-

tions: his mother’s portion, however, only if there be no daughter; for it is de-

clared that “‘ Daughters share the residue of their mother's property, after pay-

« ment of her debts.”’t

3. Butason by a woman of a different tribe, receives merely his own

proper share, from his father's estate, with the whole of his mother's property

[if there be no daughter.§ |

2, If there be xo deughter.] But, if there be a daughter, the son does not take his mother’s

portion. Subbd'hini.

S$. flis own proper share.] Sce Section 8.

From his father’s estate.) Bauam-suatr’a here notices a diffcrent reading; pitryam in

the accusative, for pifrydt in the ablative: and afterwards, mdtrican ‘* maternal” for mdtuk

“< his mother’s.” ‘The sense is not materially affected by these variations.

Y aanvawarcva, 2 128. Ba LAM-BHAT'S’ A.
Ya umvawancxa, 2 118, Vide supra. Sect. 3. § &
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4. The same rule is propounded by Menu: “ A son, born after a division,

shall alone take the parental wealth.”* The term parental (pitryam ) must

be here interpreted ‘ appertaining to both father and mother :’ for it is ordained,

that ‘ A son, bora before partition, has no claim on the wealth of his parents ;

nor one, begotten after it, on that of his brother.’’+

5, ‘The meaning of the text is this: one, born previously to the distribution

of the estate, has no property in the share allotted to his father and mother who

are separated [from their elder childrent ]; nor is one, born of parents separated

{ from their children], a proprietor of his brother’s allotment.

6. Thus, whatever has been acquired by the father in the period subse-

quent to partition, belongs entirely to the son born after separation. For it is so

ordained: “ All the wealth, which is acquired by the father himself, who has

made a partition with his sons, goes to the son begotten by him after the par-

tition: those, born before it, are declared to have no right.’’§

7%. But the son, born subsequently to the scparation, must, after the death

of his father, share the goods with those who reunited themselves with the father

after the partition: as directed by Menu; “ Or he shall participate with such

of the brethren, as are reunited with the father.’’ ||

§. When brethren have made a partition subsequently to their father’s

demise, how shall a share be allotted to a son born afterwards? The author

Annotations,

4. On the wealth of his parents.] This passage, being read differently by JimuTA-VAHANE

(Ch. 7. § 5.), who writes pttryé “ parental or paternal” instead of pitréA ‘* of both parents,”

is not less ambiguous according to that reading, than the text cited from Menu.

5. In the share.] BaLam-auatr a censures another reading, vibhdgé “in the division,”

for bhdgé ‘* in the share.”

BA°cAM-BHAT Ts.

MENU, 9.
+ Varin asPratt.

See Ji'muTa-VA HANA, Ch. 7. § 6.
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es “ His allotment must absolutely be made, out of the visible estate

‘ corrected for income and expenditure.’’*

9. A share allotted for one who is born after a separation of the brethren,

which took place subsequently to the death of the father, at a time when the

mother’s -pregnancy was not manifest, is “‘ his allotment.” But whence shall

it be taken? The author replies, “‘ from the visible estate’’ received by the

brethren, “ corrected for income and expenditure.” Income is the daily, monthly

or annual produce. Liquidation of debts contracted by the father, is expen-

diture. Out of the amount of property corrected by allowing for both income

and expenditure, a share should be taken and allotted to the [posthumous son. ]

10. The meaning here expressed is this: Including in the several shares the

income thence arisen, and subtracting the father’s debts, a small part should be

Annotations.

8. Absolutely.| The particle od is here employed affirmatively. The meaning is, that an

allotment for them should be made only from the visible estate corrected for income and expenditure.

Subba hini.

9. Lis allotment.] The pronoun & his’? refers to the son born after partition. Subdd’ hind.

Corrected for income and expenditure.| 1f agriculture or the like have been practised by

the brethren with their several shares after separation, the gain is 6‘ income.’? The payment of the

father’s debts, the support of their own familics, and similar disbursements constitute ‘ expendi.

ture.”?) Counting the mcome in the shares, and deducting the expenditure from the allotments,

as much as may be in each instance proper, should be taken from each portion, and an allotment

be thus adjusted for a sou born of a pregnancy which existed at the moment of the father’s deccase,

as well as at the time of the partition, though not then manifest. Subdd’hind.

10. Including tn the several shares &c.| Wis the patrimony though divided, as mach as when

‘undivided, Since then the offspring, though yet in the mother’s womb, is entitied to a share of the

father’s goods, as beiug his issuc, therefore that oflapring is cnditled to participate in the gain arising

out ef the patrimony. Here again, if it be a male child, he has a right to an equal share [with others

of the same clase]. But, if a female child, she participates for a quarter of the share due to a bro.

ther of the same rank with herself, This, which will be subsequently explained, should be here un.

ecsstood, Subéod hind.

Yaunvyawancya, 2. 128.
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taken from the remainder of the shares respectively, and an allotment, equal to

their own portions, should be thus formed for the [posthumous] son born after

partition,

Il. This must be understood to be likewise applicable in the case of a ne-

phew, who is born after the separation of the brethren ; the pregnancy of the bro-

ther’s widow, who was yet childless, not having been manifest at the time of the

partition.

12. But, if she were evidently pregnant, the distribution shonld be made,

after awaiting her delivery ; as Vasisu7’na directs, “ Partition of heritage [takes

place | among brothers [having waited] until the delivery of such of the women,

as are childless [but pregnant].’’** This text should be interpreted, ‘ having

‘ waited until the delivery of the women who are pregnant.’

Annotations,

11. Who was yet childless.] This is according to the reading and interpretation followed by

Ba‘van-nuatr a. He notices, however, another reading, (aprajasya instead of aprajast,) which

connects the epithet of ** childless” with fhe brother.

», Such of the women as are childless but pregnant.] Va'cespati-m1s'RA connects the

66 swomen”’ (or © wives’) with the term °* brothers.” The Calpataru, and other compilations,

also understand the wives of brothers to be meant; but, in the Smrtti-chandrica, the passage is

interpreted as relating to the widows of the father. All concur in explaining itas meant of pregnant

widows.

This text should be interpreted.] The most natural construction of the original text is * Par-

The

authors of the Calpataru and Chintdmané follow that interpretation, aud conclude that * a share

© tition of heritage is among brothers and women who are childless; until the birth of assuc.?

€ should be set apart for the widow who is likely to have issue (being supposed pregnant): and,

¢ when she is delivered, the share is assigned to her son, if she bear male issue; but, if a son be not

‘ born, the share goes to the brethren, and the woman shall have a maintenance.’ The author of the

Smriti-chandricd acknowledges that to be the natural construction of the words; but rejects the

consequent interpretation, because it contains a contradiction, and because widows are not entitled to

participate as heirs. He expounds the text, nearly as itis oxplained in the Midacshard, viz. © Among

* The first part of this passage corresponds with w (ext of Vasisus’ A's institutes (37. 36.) ; but tbe sequel of it i:
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13. It has been stated, that the son, born after partition, takes the whole of

his father’s goods and of his mother’s.* But if the father, or the mother, affec-

tionately bestow ornaments or other presents ona separated son, that gift must.

not be resisted by the son born after partition; or, if actually given, must not be

resumed. So the author declares: ‘« But effects, which have been given by the

“ father, or by the mother, belong to him on whom they were: bestowed.’

14. What is given (whether ornaments or other effects,) by the father and

by the mother, being separated from their children, to a son already sepa-

rated, belongs exclusively to him; and does not become the property of the son

born after the partition.

J5.

appertains solely to him,

By parity of reason, what was given to any one, before the separation,

16. So, among brethren, dividing the allotment of their parents who were

separated from them, after the demise of those parents, (as may be done by the

brothers, if there beno son born subsequently to the original partition; ) what

had been given by the father and mother to each of them, belongs severally to

each, and is shared by no other. This must be understood.

Annotations.

* brothers, who have continued to live together, until the delivery of the childless but pregnant

* widow, partition of heritage takes place after the birth of the issue, when its sex is known; and

‘ does not take place immediately after the obsequics.’” Vis wes WARA-BHATT A, in the Madana-

Parijata, exhibits a similar interpretation: ‘ Partition takes place after awaiting the delivery of

* widows who are evidently pregnant.’

Vide supra. § 1.—§ 7 + Yaunvawarcya, 2 124.
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SECTION VII.

Shares allotted to provide for widows and for the nuptials of unmarried

—The initiation of uninitiated brothers defrayed out

of the joint funds.

IY. When a distribution is made during the life of the father, the partici-

(‘* If he make the

* allotments equal, his wives must be rendered partakers of like portions.’’* )

pation of his wives, equally with his sons, has been directed.

The author now proceeds to declare their equal participation, when the separa-

tion takes place after the demise of the father: ‘ Of heirs dividing after the

«* death of the father, let the mother also take an equal share.’’+

2. Of heirs separating after the decease of the father, the mother shall

take a share equal to that of ason; provided no separate property had been

But, ifany had been received by her, she is entitled to half a

share, as will be explained.}

given to her.

3. If any of the brethren be uninitiated, when the father dies, who is com-

petent to complete their initiation? The author replies: ‘“ Uninitiated brothers

®. Provided no separate property had boon given.) Peculiar property of a woman (Stri.

@hana.) Vide C. 2. Sect. 11. § 1.

3. Initiation.] Sanscdra; a succession of religious rites commencing on the pregnancy

of the mother and terminating with the investiture of the sacerdotal thread, or with the return of the

student to his family and finally his marriage.

+t YAInYaAWwaLcya, 2 124. $ Vide C. 2. Sect. 11. § 34.
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‘* should be initiated by those, for whom the ceremonies have been already com-

‘“« pleted.’’*

4. By the brethren, who-make a partition after the decease of thei father,

uninitiated brothers should be initiated at the charge of the whole estate.

5. In regard to unmarried sisters, the author states a different rule: ‘ But

sisters should be disposed of in marriage, giving them.as.an allotment, the

fourth part of a brother’s own share.”’t

6. The purport of the passage is this: Sisters also, who are not already

ied, must be disposed of, in marriage, by the ‘brethren, contributing a

Annotations.

4. By the brethren who make a partition &c.] By such, ‘for whom ail the initiatory ccremo.

}, including marriage, have been completed. Ba LAM-BHAT TA.

After the decease of their father.] In like manner, while the father is living but disqualified by

degradation from his tribe or other incapacity, ‘if the brethren’be themselves the persons who make

the partition, the same rule must be understood in regard to the initiation of brothers at the charge

of the common stock. Ba Lam.syat ra.

6. The purport of the passage is.this.] As commontators disagree in-their interpretation of

the text, anda subtile difficulty does arise, the author proceeds to show, that his own exposition,

and no other, conveys the real sense of the passage. Taking the phrase ‘‘ the uninitiated should

be initiated” as here understood from the preceding sentence (§ 3), he expounds the text: ‘ Sisters

also, who are not already married &c.’

Some thus intepret the words ** own share: ‘ After assigning as many shares as there are broe

‘ thers, a quarter part should be given to a sister, out of their several allotments :.so that, if there be

* two or more sisters, a quarter of every share must be given to each of them.’

But others thus expound those terms: ‘ Deducting a quarter from each of their shares, the bro.
‘ thers should give that to a sister. Ifthcre be two or more sisters, they and their brothers shall

* respectively take the same subtracted share [and residue:] and no separate deduction shall.be made

‘ [for each.’ ]

Both interpretations are unsuitable: for, according to dhe first, if there-be one brother and seven

or eight sisters, + nothing will remaiu for the brother, if a quarter must be given to cach sister; or,

© Ya’snvawatncva, 2. 125. + Ya°unvawarcva, 2 125.
VE there be four sinters, nothing will remain for the brother; if there be a greater number, the allotment of a
to cuch.is impossible. C,
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fourth part out of their own allotments. Hence it appears, that daughters also

participate after the death of their father. Here, in saying ‘of a brother’s

own share,” the meaning 1s not, that a fourth part shall be deducted out of the

portions allotted to each brother, and shall be so contributed; but that the girl

shall be allowed to participate for a quarter of such a share as would be assigna-

ble to a brother of the same rank with herself. The sense expressed is this: if

the maiden be daughter of a Brahman’, she has a quarter of so much as is the

amount of an allotment for a son by a Brahman? wife.

%. For example, if a certain person had only a Brahman? wife, and leaves

one son and one daughter; the whole paternal estate should be divided into two

parts, and.one such part be subdivided iuto four: and, the quarter being given to

the girl, the remainder shall be taken by the son. Or, if there be two sons and

one daughter, the whole of the father’s estate should be divided into threc parts ;

and one such part be subdivided into four: aud, the quarter having been given to

the girl, the remainder shall be shared by the sons. But, if there be one son and

. Annotations.

if there be one sister and many brothers, the sister has a greater allotment than a brother, if a quar.

ter must be given to her by each of her brothers; and this is inconsistent with a text, which indi-

eates, that a daughter should have Jess than a son.

Under the second exposition, if there be onc sister and numerous brothers, the same objection

arises, which was before stated ; or, in the case of one brother and seven or cight sisters, suppose

the amount of the brothcr'’s share to be a néshca, the quarter of that is very inconsiderable, and

the allotment of shares out of it is still more trifling: the terms ef the text °° giving them, as an allot.

ment, the fourth part,” (§ 5) would be impertinent; or, admitting that the precept is observed,

still there would be an inconsistency.

Bat, according to our method, simce each sistcr has cxactly a quarter of ashare, there is no«

hing contradictory to the terms of the text, ‘‘ a fourth part” (§ 5). Subdd’hini.

7. Divided into txo parts, and one such part .... into four.) If the text were not so expli.

seit, it might have been rather concluded, that the estate should he divided into five parts; one for

‘the-sister, and four for the brother: which would be exactly an allotment of a quarter of the amount

-of a brother’s share to a sister. But, according to the distribution cxemplificd in the text, the sister

weccives one quarter of that which she would have received, had she been male instead of female. It
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two daughters, the father’s property should be divided into thirds, and two shares

be severally subdivided into quarters: then, having given two [quarter] shares

to the girls, the son shall take the whole of the residue. It must be similarly un-

derstood in any case of an equal or unequal number of brothers and sisters alike

in rank.

8. But, if there be one sonofa Brahman? wife and one daughter by a

Cshatriyd woman, the paternal estate should be divided into seven parts; and

the three parts, which would be assignable to the son of a Cshatriya woman, must

be subdivided by four: then, giving such fourth part to the daughter of the Csha-

iyd wife, the son of the Brahinan? shall take the residue. Or, if there be two

sons of the Brahman? and one daughter by the Cshatriyd wife, the father’s

estate shall be divided into eleven parts ; and three parts, which would be assign-

able to a son by a Cshatriyé wife, must be subdivided by four: having given

such quarter share to the daughter of the Cshatriy4, the two sons of the Brah-

man? shall share and take the whole of the remainder. Thus the mode of dis-

tribution may be inferred in any instance of an equal or unequal number of bro-

thers and sisters dissimilar in rank,

9. Nor is it right to interpret the terms of the text (“ giving the fourth

part” § 5) as signifying ‘ giving moncy sufficient for her marriage,’ by consider-

Annotations.

is, however, in the instance first stated, a seventh only of what her brother actually reserves for

himself,

This is consonant to ME p’na tiTt’H1’s interpretation of a parallel passage of Mzenu:* where he

observes, that ‘ if the maiden sisters be numerous, the portions are to be adjusted at the fourth past

* of an allotment for a brother of the same class: thus the meaniug is, let the son take three parts,

‘ and let the damsel take the fourth.’

9. For her marriage.) Sanscara(§3.) signifies, in this instance, marriage: since the previ.

ous ceremonics arc not perfornred for females, but only for male children. Subdédhiné &c.

Vide infra, §& 9.
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ing the word “‘ fourth’ as indefinite. For that contradicts the text of Menu

** To the maiden sisters, let their brothers give portions out of their own allot-

ments respectively : to each the fourth part of the appropriate share ; and they,

who refuse to give it, shall be degraded.'’*

10. The sense of this passage is as follows. Brothers, of the sacerdotal and

other tribes, should give to their sisters belonging to the same tribes, portions out

of their own allotments; that is, out of the shares ordained for persons of their

own rank, as subsequently explained.f They should give to each sister a quar-

ter of their own respective allotments. It is not meant, that a quarter should be

deducted from the share of each and be given to the sister. But, to each maiden,

should be severally allotted the quarter of a share ordained for a son of the same

class. The mode of adjusting the division, when the rank is dissimilar and the

number unequal, has been stated: and the allotment of such a share appears to be

indispensably requisite, since the refusal of it is pronounced to be a sin: ‘‘ They,

refuse to give it, shall'be degraded.’’(§9. )

Tl. If it be alleged, that, here also, the mention of a quarter is indetermi-

‘nate, and the allotment of property sufficient to defray the expenses of the nupti-

als is all which is meant te be expressed: the answer is, no; for there is not any

proof, that the allotment ofa quarter of a share is indefinite in both codes; and

the withholding of it is pronounced to be a sin.

Annotations.

S* Out of their own allotments respectively.) A difference in the rending of this passage is

remarked in the notes on Jimu TA-vA HANA (C. 3. Sect. 2. § 3C). A further variation occurs in

the commentary by Me‘p’satit’n1, who reads Swa'bhyah swabhyah *‘ to their own sisters 3”

that is, ° sisters of their own classes respectively.’

‘6 To each the fourth part of the appropriate share.” ] This part of the text is understood

differently by Jimu‘Ta-va Hana. C. 3. Sect. 2. § 36.

11. dn both codes.) Inthe text of Ya snyvawascya and in that of Menu. Subddhini.

Pronounced to be a sin.| Tn Menvu’s text. ($ 9.) Bawuim-pHarT a.

* Menv, 9. 118. + Sect. 8. § 4.
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12, As for what is objected by some, that a sister, who has many brothers,

would be greatly enriched, if the allotment of a [fourth*] part were positively

meant; and that a brother, who has many sisters, would be entirely deprived of

wealth; the consequence is obviated in the manner before explained :+ it is

not here directed, that a quarter shall be deducted out of the brother’s own share

and given to his sister; whence any such consequence should arise.

13. Hence the interpretation of Mep’natit’at who has no compeer,

as well as of other writers, who concur with him, is square and accurate; not

that of Baa’rucar.

14. Therefore, after the decease of the father, an unmarried daughter

participates in the inheritance. But, before his demise, she obtains that only,

whatever it be, which her father gives; since there is no special precept respecting

this case. Thus all is unexceptionable.

SECTION VIII.

Shurcs of Sons belonging to different tribes.

1. The adjustment of a distribution among brothers alike in rank, whether

made with each other, or with their father, has been propounded in preceding

Annotations.

13. Who has no compeer.] Who is independent of control. Ba LAM-BuATT A.

This commentator treats Asahdya as an epithet of the author next named (Me's TIT HT.)

The word occurs, however, as a proper name in the Vivdda-retndcara, in commenting on a@ passage

of Menu (9. 165.) The meaning may be that © the opinion of Asana'ya, Mx p’Ha tI1’H1, and

the rest is accurate: not that of Baa ruc.’

ee een el ae eee

+ § 6.® Ba LaM-BHATT 4.
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passages ( “ When the father makes a partition &e.”"*), The author now

describes partition among brethren dissimilar jn class: ‘‘ The sons of a Brah-
Ce 

e

mana, in the several tribes, .have four shares, or three, or two, or one; the ‘°~”

children of a Cshatriya have three portions, or two, or one; and those of a

fF

* Vaisya take two parts, or one.”

2. Under the sanction of the law,t instances do occur of a Bréhman’q 2% ¥xplanation
of the text.

having four wives; a Cshatriya, three; and a Vaisya, two: but a Sidra, one.

In such cases, the sons of a Brahman‘a, born to him by women of the several

tribes, shall have four shares, three, two, or onc, in the order of these tribes.

3. The several tribes (varnasas.) | Women of the different classes, the 8. Ftymotogy
ofa term con-

1 ifs . . - q tuined i -
sacerdotal and the rest, are here signified by the word tribe (varn’a.) The %"*"TM"

termination sas, subjoined to a noun in the singular number and locative or

other case, bears a distributive sense, conformably with the grammatical rule.§

4, The meaning here expressed is this: The sons of a Brahmawa, by a 4. Distrinntion
among the sons

0.

Brahmani woman, take four shares apiece: his sons by a Cshatriyé wife,

receive three shares each; by a Vais'ya woman, two; by a Sudra, one.

5. The sons of a Cshatriya, born to him by women of the several] tribes, 5 of Ch

(for that is here understood, ) have three shares, or two, or one, in the order

Annotations.

Me‘p’na’rirut is a celebrated commentator on Menu: and his exposition of Mrnu’s text

9.) agrees with the author’s explanation of YAsnyawatcya’s (§ 5.) ,

Baa ravucut, an ancient author, probably maintaincd the opinion and interpretation which are

refuted in the present Section.

2. Under the sanction of the law.] The initial words of a passage of YA snyawarcya (1. 57.)

are cited in the text, for the sanction of the practice here noticed.

3. Conformably with the grammatical rule.} ‘The author quotes a rule of grammar. ( Pa‘.

mint, 5. 4. 43.)

* Section 2. § 1. Ya Invawatcyva, 2 126,
ction 2. 8 1. 37. Pa'wint, 5. 4. 43,
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of the tribes: that is, the sons of a Cshatriya man, bya Cshatriyd woman,

take three shares each; by a Vais'yé woman, two; bya Sidra wife, one.

6. The sons of a Vaisya, by women of the several tribes, (for here,

again, the same term is understood, ) have two shares, or one, in the order of the

classes: that is, the sons of a Vaisyaman, by a Vaisyd woman, take twe

shares a piece; by a Siudrd woman, .one.

7. Since a man of the servile tribe cannot have a son of a different class

from his own, because one wife only is allowed to him, (for ‘a Siudrad woman

only must be the wife of a Sdra man;’’*) partition among his children takes

place in the manner beforementioned.

8. Although no restriction be specified in the text (§ I.), it must be

understood to relate to property other than Jand obtained by the acceptance of a

gift. For it is declared [by Vrinaspatit] ‘“ Land obtained by acceptance of

« donation, must not be given to the son of a Cshatriyd or other wife of inferiour

« tribe: even though his father give it to him, +he son of the Brahmans

‘‘ may resume it, when his father is dead.”

9. Since acceptance of donation is ‘here expressly stated, land obtained by

purchase or similar means ‘appertamns also to the son -of a Cshatriyd or.other

inferiour woman. For the son by a S‘u%drad woman is specially excepted

« The son, begotten on a S“idri -women‘by any man of a twice-born class, is

7. In the manner beforementioned.] As directed by the texts above cited.

cya, 2.115. and 118. Vide Sect. 2. and 3.) Subddhini.

9, Regotien on a@ Sadri woman.) Sddré does not here bear its rcgular -signification of

‘ wife of a Sadra man,’ but intends a wife of the regencrate man, being a Sidra woman. Sudo.

hing and Ba LAM-BHAT T’A,

* Menu, 3. supplies the author's name.
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not entitled to.a share of land.”*) Now, if land acquired by purchase and

similar means did not belong to the sans of a Cshatriya or Vais ya wife, the

special exception of a son by a S“éidré woman would be impertinent.

10. .But the following text “ The son of a Bréhman‘a, a Cshatriya,

or a Vaisya, by a woman of the servile class, shall not share the inheritance:

whatever his father may give him, let that qnly be his property:’’+ relates to

the case where something, however inconsiderable, has been given by the father,

in his lifetime, to his son by a Svidr@ woman. But, if no affectionate gift.have

‘been bestowed on him by his father, he participates for a single share [of the

vmovables}. Thus there is nothing contradictory.

SECTION IX.

Distribution of effects discovered after partition.

1. Something is here added respecting the residue after a general distri-

bution of the estate. ‘‘ Effects, which have been withheld by one coheir from

¢ another, and which are discovered after the separation, lot them again divide

« in equal shares: this is a-settled rule.’’{

2. What had been withheld by coparcencrs from cach other, and was not

The special exception of a son by a Sddra woman would be impertinent.) Since the

of the S ddrd is specifically excepted, it follows, that the sons of the Cskatriyd wife and those of

the Vais‘ya do participate. Subéd'hini.

10. Where something .... has been given.] Where an affectjonate gift has been bestowed.

some copies, the reading is so: (prasdda-dattam in place of pradattam.) BA vam-nuart a.

, Ch. 9.* This also is a passage Of VarinasPrati. See
passage YA INYAWALCYA, 2+ Menu, 9. 155.
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known at the time of dividing the aggregate estate, they shall divide in equal

proportions, when it is discovered after the partition of the patrimony. Such is

the settled rule or maxim of the law,

3. Here, by saying ‘ mn equal shares” the author forbids partition with

deductions. By saying “ let then divide,’ he shows, that the goods shall not

, * ;
be taken exclusively by the person who discovers them.

4, Since the text is thus significant, it does not imply, that ne offence is

committed by embezzling the common property.

5. Is it not shown by Menv to be an offence on the part of the eldest

brother, if he appropriate to himself the common property; and not so, onthe

part of younger brothers? <‘* An eldest brother, who from avarice shall defraud

his younger brothers, shall forfeit the honours of his primogeniture, be deprived

of his [additional] share, and be chastised by the king.’’*

6G. That inference ts not correct ; for, by pronouncing such conduct criminal

mn an elder brother, who is independent and represents the father, it is more

assuredly shown (by the argument exemplified in the loaf and staff) to be criminal

in younger brothers, who are subject to the control of the eldest and hold the

place of sons. Accordingly it is declared [in the Védat] to be an offence without

caception or distinction: ‘ Him, indeed, who deprives an heir of his right share,

Annotations.

6. By the argument exemplified in the loaf and staff.) fa staff, to which a loaf is attached,

he taken away by thieves, it is inferred, that assuredly the loaf also has becn stolen by them. +

So, in the case under consideration, if the eldest, who is independent and represents the father,

be criminal for withholding the goods, the same may surely be affirmed concerning the rest,

if they do so, Subdbdhini.

ent, 9. 213. BA LAM-BHAT TY Ac
See hy 2. 25. & 3. 1. 15.
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he does certainly destroy; or, if he destroy not him, he destroys his son, or else

his grandson.”’*

7. Whoever debars, or excludes, from participation, an heir, or person

entitled to a share, and does not yield to him his due allotment; he, being thus

dcbarred of his share, destroys or annihilates that person who so debars him

of hisright: or, if he do not immediately destroy him, he destroys his son or his

grandson.

8. Itis thus pronounced to be criminal in any person to withhold common

property, without any distinction of eldest [or youngest.

9. It is argued, that blame is not incurred by one who takes the goods,

thinking them his own, under the notion, that the common property appertains

also to him.

10. That is wrong. He docs incur blame: for, though he took it thinking

it his own; still he has taken the property of another person, contrary to the

injunction which forbids his so doing.

l}.

green kidney beanst be not procurable, and black kidney beans} be used in their

As in answer to a proposed solution of a difficulty ‘ If an oblation of

11. fs in answer to a proposed solution.| The author here adduces an example of reasoning

from the Mimdnsd, in the 6th book (dAd*hydya,) 3d section (pdda) and Gth topich (ad hica.

ran'a.) Subéd hini.

The black kidney bean, with certain other kinds of grain, is declared by a passage of the Féda

unfit to be used at sacrifices. An oblation of grecn kidney beans, by another passage of the same,

is directed to be made on certain occasions. If then the green sort be not procusable, may the

black kind be used in its stead? The solution first proposed is, that the black sort may be substitu.

ted for the green kind, in like manner as wild rice is used in place of the cultivated sort; and,

* A passage of the Veda, as observed by Ba°ham-BEAT TA.
+ Mudga: Phaseolus Mungo; green kidney beans.

Masha: Phaseolus Max, v. radiatus: black kidney beans.
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stead, -by reason of the resemblance, the maxiin, which prohibits:the employ-

ment of these in sacrifices, is not applicable, because they were used by mistake

for ground particles of green kidney beans ;’ it is on the contrary maintaincd, as

the right opinion, that, ‘ although the ground particles of green kidney beans

be taken as being unforbidden, still the ground particles of black kidney beans

are also actually employed: and the prohibitary command is consequently ap-

plicable in this case.’

12. Therefore it is established, both from the letter of the law and from

reasoning, that an offence is committed by taking.common property.

SECTION X.

Rights of the Dwyamushyayan‘a or son of two fathers.

J. Antending to propound a special allotment for the Dwydmushydyan’a

{or son of two fathers, ) the author previously describes that relation. ‘* A son,

‘© begotten by one, who has no male issue, on the wife of another man, under a

“ legal appointment, is lawfully heir, and giver of funeral oblations, to both fa-

*

« thers,’’*

Annotations.

in answer to the argument drawn from the special prohibition, it'is pretended, that the prohibition

holds against the use of the black kidney bean as such, and not against tis use when ground particles

of this and other sorts are taken with particles of green kidney beans as being unforbiddon, But the

correct and demonstrated opinion is, that dhe black kind is altogether unfit to be -used at sacrifices,

being expressly prohibited: its particles, thercfore, although intermixed with other sorts, are to be

avoided; and for this reason they must not be used as a substitute for the other kind. Swbod’hiné

and BALA M-BaAT TA,

1. Dwyamushydyan‘a, or son of treo fathers.| As here described, the D:cydmushydyan‘a is

sestricted to one description of adoptive son, the Cshétraja or son of the wife: but the-term is ap.

Y a SNYAWALCY A,
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2. <Ason, precreated by the husband's brother or other person (having no

male issue), on the wife of another man, with authority from venerable per-

sons, in the manner before ordained, is heir of both the natural father and the

wife’s husband: he is successor to thcir estates, and giver of oblations to them,

according to law.

@

3. The meaning of this is as follows. If the husband’s brother, or other

person, duly authorized, and being himself destitute of male issue, procced to an

intercourse with the wife of a childless man, for the sake of raising issue both

for himself and for the other; the son, whom he so begets, is the child of two

fathers and denominated Dwydmushyayan’a. We is heir to both, and offers fu-

neral oblations to their manes.

‘4. But, if one, who has male issue, being 50 authorized, have intercourse

with the wife for the sake of raising up issuc to her hugband only; the child, so

begotten by him, is son of the husband, not of the natural father: and, by this

restriction, he is not heir of his natural father, nor qualified to present funeral

oblations to his manes. It is so declared by Menu: ‘‘ The owners of the seed

and of the soil may be considered as joint owners of the crop, which they agree-

by special compact, in consideration of the seed, to divide between them.’’*

5. By special compact.] When the field is delivered by the owner of the

plicable to any adopted son retaining his filial relation to his patural father with his acquired relation

to his adoptive parent. See Sect 11. § 32.

2. In the manner before ordained.) The initial words of another passage of YA INYAWALCYA

are here cited. It is as follows: ‘* Let the husband’s brother, or a kinsman near or remote, hav.

‘© ing been anthorized by venerable persons, and being anointed with butter, approach the childless

‘< wife at proper seasons, until she become pregnant. He, who approaches her in any other mode,

&¢ is degraded from his tribe. A child, begotten in that mode, is the husband’s son, denominated

© Ceshétraja) son of the wife.” +

Menv, 9. 53. + Wa‘snxnvawatcyva, J. 69—70.
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soil to the owner of the seed, on an agreement in this form, “ let the crop, which

© will be here produced, belong to us both;’’ then the owners both of the soil

and of the seed are considered by mighty sages as sharers or proprietors of the

crop produced in that ground.

6. Another pas- 6. So[the same author.] “ Unless there be a special agreement between
suge of the *

author.

the owners of the land and of the seed, the fruit belongs elearly to the land-own-

er; for the soil ts more important than the seed.’’*

7. If there be 7. But produce, raised in another’s ground, without stipulating for the
no stipulation, .

longs tothe crop, or without a special agreement that it shall belong to both, appertains to
mother's hus-

baud. the owner of the ground: for the receptacle is more important than the seed ;

as is observed in the case of cows, mares and the rest.

8. The com’ 8. Here, however, the commission for raising up issue is relative to a
mission to raise

up issue is re-

stricted to an Man who was only betrothed, since any other such appointment is forbidden by
aftianced wife :

asappearsfrom Menu. For, after thus premising a commission, ‘“‘ On failure of issue, the de-

a comparison of

of sired offspring may be procreated, either by his brother or some other kinsman,

on the wife who has been duly authorized: anointed with liquid butter, silent, in

the night, let the kinsman, thus appointed, beget one son, but a second by no

means, on the widow [or childless wife; ]’’+ Menu has himself prohibited the

practice: “ By regenerate men, no widow must be authorized to conceive by.

any other: for they, who authorize her to conceive by any other, violate the pri-

meval law. Such a commission is no where mentioned in the nuptial prayers;

Annotations,

8. The commission .... is relative to @ woman who was only betrothed.} The commentator,

Ba Lam-pbHAT TA, dissents from this doctrine: and cites passages of law to show, that, after troth

verbally plighted, should the intended husband die before the actual celebration of the marriage, the

damscl is at the disposal of her father to be given in marriage to another husband. It is unnecessary

to go into his explanation of the passages cited in the text, in support of another opinion.

& MENv, 9, 92, MENU, 9. 59.—60,
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nor is the marriage of widows noticcd in laws concerning wedlock. This prac-

tice, fit only for cattle, and reprehended by learned priests, was introduced among

men, while Vena had sovereign sway. He, possessing the whole earth, and

therefore eminent among royal saints, gave rise to 2 confusion of tribes, when his

intellect was overcome by passion. Sinee his time, the virtuous censure that man,

who, through delusion.of. mind, authorizes a widow to have intercourse for the

sake of progeny.’’*

9. Nof is ant option to be assumed from the [contrast of ] precept and pro-

hibition. Since they, who authorize the practice, are expressly censured: and

disloyalty is strongly reprobated in speaking of the duties of women; and conti-

nence is no less praised.. This, Menu has shown: “ Let the faithful wife ema-

ciate her body by living voluntarily on pure flowers, roots, and fruit ; but let her

not, when her lord is deceased, even pronounce the name of another man. Let

her continue till death forgiving all injuries, performing harsh dutics, avoiding

every sensual pleasure, and cheerfully practising the incomparable rules of vir-

tue, which have been followed by such women, as were devoted to onc only hus-

band. Many thousands of Bréhman‘as, having avoided sensuality from their

early youth, and having left no issue in their families, have ascended nevertheless

to heaven; and, like those abstemious men, a virtuous wife ascends to heaven,

though she have no child, if, after the decease of her lord, she devote hersclf to

pious austerity: but a widow, who, from a wish to bear children, slights her

deceased husband, brings disgrace on herself here below, and shall be excluded

from the abode of her lord.”+ Thus the législator has forbidden the recourse of

&@ widow or wife to another man, even for the sake of progeny. Therefore it is

not right to deduce an option from the injunction contrasted with the prohibition.

Annotations.

9. It is not right to deduce an option.} For an option is inferred in the case of equal things;

but here a censure is passed on those persons, who authorize such a practice, and none upon those

* Mznv, 9. 64.—68. + Mzxv, 5. 157.—161.
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10. The authorizing of a woman sanctified by marriage, [to raise up issue

to her husband by another man, ] being thus prohibited, what then is a. lawful

commission [to raise up issue? ] The same author explains it: ‘ The damsel,

whose husband shall die after troth verbally plighted, his brother shall take in

marriage according to this rule: having espoused her in due form, she being

clad in a white robe, and pure in her conduct, let him privately approach her

once in each proper season, until issue be had.’’*

Il.

given, is her husband without a formal acceptance on his part.

It appears from this passage, that he, to whom a damsel was verbally

If he die, his

own brother of the whole blood, whether elder or younger, shall espouse or take

in marriage the widow. ‘* In due form,”’ or as dirccted by law, ‘ having es-

poused” or wedded her, and “ according to this rule,” namely with an inunction

of clarified butter and with restraint of voice &c. let him “ privately” or in

secret, ‘‘ approach her, clad in a white robe, and pure in her conduct,” that is,

restraining her mind, speech and gesture, * once’ at a time, until pregnancy

ensue.

12. These espousals are nominal, and a mere part of the form in which an

authorized widow shall be approached ; like the inunction of clarified butter

and so furth. They de not indicate her becoming the wedded wife of her bro-

ther-in-law.

Armotations,

who forbid it. The injunction and the prohibition are consequently not cqual; and therefore ar

Subod hint.

12. These espousals are nominal.) The notion is this: as an inunction of clarified butter, and

Option is not inferred.

other observances, are prescribed as mcre forms in approaching an authorized widow; so these cs.

pousals are a mere part of that intercourse, and not a principal and substantive act, whence the

partics might be supposed to become a married couple. Sudbod'’hini and Ba LAM-BHAT TA.

For the woman cannot become a lawful wedded wife, being twicc-marricd, Ba LAM-BHAT'T A,

* Menu, 9. 69.~70.
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I3. Therefore the offspring, produced by that intercourse, appertains to

the original husband, not to the brother-in-law. But, by special agreement, the

issue may belong to both.

SECTION XI.

Sons by birth and by adoption,

I. A distribution of shares, among sons equal or unequal in class, has been

explained. Next, intending to show the rule of suceession among sons principal

and secondary, the author previously. describes them. ‘ The legitimate son is

Equal to him is the son of an

The son of the wife is one begotten on a wife by a

** one procreated on the lawful wedded wife.

‘* appointed daughter.

kinsman of her husband, or by some other relative.

** in the house, is a son of hidden origin. A damsel’s child is one: born ofan

unmarried woman : he is considered as son of his maternal grandsire. A child,

One, secretly produced
€ ~

¢a

€ begotten on 2 woman whose [first] marriage had not been consummated, or

‘© on one who had been deflowered [before marriage], is called the son of a

‘* twice-married woman. He, whom his father or his mother give for adoption,

13. Therefore the offspring &c.] The child is not a legitimate son (aurasa) of both parents ;

but is (cshétraja) son of the soil or wife, and appertains to the husband or owner of the soil, pro-

vided no agreement were made to this effect: ‘ the offspring, here produced, shall belong to us both.’

But, if such a stipulation exist, hc is son of beth. Subdd'hiné and BALAM-BHATT 4A.

He is not legitimate son (aurasa) of the natural father, but similar to.a legitimate son; as will

be made evident in the sequel.* Ba°Lam-suarr’a.

1. Son of hie maternal grandstre.} In the numerous quotations of this passage, some read

sutah “ sen,” others smrittah ‘* called,” and others again matah ‘* considered.”? The sense is

not materially affected by these differences; as either term, being not expressed, must be understood.

© Vide Sect. 11. § 4,

E
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shall be considered as a son given, A son bought is ane who was sold by his

father and mother. A son made is one adopted by the man himself... One,

who gives himself, is self-given. A child accepted, »while yet in: the womb,

is one received with a bride. -He, who is taken for adoption, having beea’

forsaken by his parents, is a deserted son.’’*

The issue of the breast (wras) is a legitimate son (aurasa). He is

one born of a legal wife. A woman of equal tribe, esApused in lawful wedlock,

is a legal wife; and ason, begotten [by her husbandt] on her, is a true and

legitimate son; and is chief in rank.

2. A son, begotten on a woman of equal tribe.] In fact it is not to be go understood. For

it contradicts the author’s own doctriné, since he includes the Murd’hdvasicta and others, born in
the dircct order of the tribes, among legitimate issue (§ 41.) They are not sons begotten on a woe

man of equal tribe: and, if issue by women of different tribes be not deemed legitimate, being con.

sidered as born of wives whom it was not lawfal to marry, then it might follow, that other persons

would take the heritage, although such sons existed. Hence the mention of a wife equal by tribe

intends only the preferableness [of her or her offspring: ] and the restriction, that she be a lawful

wife, excludes the cshétraja or issue of the soil, and the rest. F%ramitrédaya.

The son by a woman of equal tribe espoused in auy of the irregular forms of marriage (Asura

&c.) isa legitimate son: and the sous of a Brdhmana, by wives espouscd in the direct order of
the classes ( Cshatriyd &c.), denominated the Murd’hdvasicta, the Ambasht’ha, and the Pdras ava

or Nishdda ; and the sons of a Cshatriya by wives of the Vais'ya or S‘udra tribe, named the Ma.
hishya and the Ugra ; and the son of a Vais‘ya by a S‘idrd woman, called the Carana; are all

legitimate sons. Wis wes wagpa-pyat7’a in the Madana-Pdrijdta,

By the term ‘* lawful” is excluded a woman espoused by one to whom such marriage was not

permitted: therefore the sons by women of superiour tribe are not legitimate ; and, for this purpose,

the word * lawful”? has been introduced into the text (§ 1.) A lawful wife for a man of a regencrate

tribe is @ womaa of a regenerate tribe; and, fora S ddr¢ man, a Sddrad woman. For want of a

wife of preferable description, one analogous is allowed. Consequently it is not indispensable, that

the wife be of the preferable description. Even a Sddra woman may be the wife of a regenerate

man; and her issuo is legitimate, as will be shown. Ba Lam-syatT 4.

YAINYAWALCYA, 2. 120.—183.

Bo'Lan-suat'r’a directs this to be supplied in conformity with passages of Visuw’u (15. 2.) and Muwu (9. 166.)
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3. The son of an appointed daughter (putricé-putra ) is equal to him ; that

is, equal to the legitimate son.. The term signifies son of a daughter. Aceord-

ingly he is equal to the legitimate son; as described by Vasssur'na: « This

* damsel, who has ne brother, I will give unto thee, decked with ornaments:

** the son, who may be born of her, shall be my son.”* Or that term may

3. Equal to the legitimate son.) ‘The daughter appointed to be a son, and theson of an ap.

pointed daughter, are either of them equal to the legitimate son. Vis'wes’wara in the Madane

Piarijata.

Since the son of an appointed daughter is son of Icgitimate female issue, ‘therefore he is equal to

“@egitimate son: but he is not litcrally a legitimate son, being one remove distant. Vis wes wana

in the Subod hini.

Or that term may signify &c.] It may signify a daughter who becomes by appointment a son;

that is, who is put in place of a son. Although she be legitimate, yot being female, she is merely

equal toason. Véramitridaya.

‘<¢ Equal te him,’’ equal to the legitimate son, is the putrécd-puéra er daughter appointed to be

ason: for, since all the terms of the definition of a legitimate son, excepting scx, are applicable te

her, she is similar to him. Apara nca.

Dhe Pxtricd.putra is of four descriptions. The first is the daughter appointed to be a son.

She is to by a stipulation to that.effect. ‘The next is her son. He obtains of course the name of

‘son of an appointed daughter,’ without any special compact. This distinction, however, occurs ;

he is not in place of a son, but in place of a son’s son, and is a daughter's son. Accordingly he és

described as a daughter’s son in the text of S‘anc’sta and Lic’aira: ‘§ An appointed daughter is

like unto a son; as Pra‘cuetasa has declared: her offspring is termed son of an appointed

daughter: he offers funeral oblations to tae maternal grandfathers and to the paternal grandsires,

There is no difference between a son’s son and a daughter’s son in respect of benefits conferred.”

The third description of son of an appoiated daughter is the child born of a daughter who was

given in marriage with an express stipulation in this form ‘* the child, who shall be born of her,

shall be mine for the purpose of performing my obsequics.”’+ le appertains to his maternal grand.

father as an adopted son. The fourth is a child born of a daughter who was given in marriage with

a stipulation in ¢his form: ‘ The child, who shall be born of her, shall perform the obsequics

of both.” He belongs, asason, beth to his natural grandfather and to his maternal grandfather.

But, in the case where she was in thought aclected for an appointed daughter,{ she is so withoat

a@ compact, and merely by an act of the mind. Wema‘pri.

* Vasisur'sa, IT. 16. + Menu, 9. 127. Menu, 9, 136,
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signify a daughter becoming by special appointment # son. Still she is only

similar to a legitimate son; for she derives more from the mother than from

the father. Accordingly she is mentioned by. Vastent’Ha as a son, but as third

in rank: ‘* The appointed daughter is considered to be the third description of

¢ sons.’’®

4, The son of two fathers (dwyd mushydyana)+ is inferiour to the natural

father’s legitimate son,. because he is produced in another’s soil.

5, Acchild, begotten by another person, namely by a kinsman, or by a

brother of the husband, is a wife’s son (cshétraja).

Annotations,

The son of the appointed daughter belongs in general only to:the maternal grandfather: but, by

special compact, to the natural father also. ‘Thus Yama says: ** Let the son of an appointed

daughter perform the obsequies of his maternal ancestors exclusively: but, if he succeed to the

Property of both, let him perform the obsequies of both.”? Accordingly this child also is denomis

nated dwydmushydyan‘a or son of two fathers. BA LAM-BHAT TA.

“* The appointed daughter is the third description of eons.” ‘* For she, who has no brother,

peverts to her male ancestors and obtains a renewed filiation.”» Vasisut’1.t

The adopted daughter is counted by Vasisutr’ua as the third: not by Yasnyawaxcya, Su-

bbd’ hing.

Mitra-migsna reads second instead. of third; against the authority of the institutes and of

every compiler who has cited this passage.

4. Isinferiour to the legitimate son.) He is similar to the son of the body. Ba Lame.

BHATT A.

Is not tho son of two fathers the offspring, of his natural father? Ie he then a legitimate son?

or onc or other of the various descriptions of adoptive and secondary sons? Anticipating this ques..

tion, the author says: ‘‘ Ile is not different from him ;” he-is equal to.a son of the body. Subdd’hent..

The commentary last cited read’ avis'ish¢a * not different’ instead of epacrtsht'a ‘ inferiour.’

Both readings are noticed by Ba LAM-BHAT T's.

5. Achild, begotten by another person, .... is a wife’s son.] There are two descriptions of

eshéiraja or wife’s son; the first of them is son of both fathers (dwipitrica;) the other is. adopted

son of the wife’s husband. Viramitrodaya.

Wt. 14. + Vide Sect. 10. Vastenr'sa, 17.
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6. The son of hidden origin (gi‘d'haja) is one secretly brought forth

in the husband’s house. By excluding the case of a child begotten by a mes

of inferiour or superiour tribe, this must be restricted to an instance where it is.

not ascertained who is the father, but it is certain that he must belong’ to the

same tribe.

7, A damsel’s child (can‘na) is the offspring of an unmarried women

by a man of equal class (as restricted in the preceding instance): and he is son

of his maternal grandfather, provided she be unmarried and abide in her father’s

A son begotten, under a formal authority, by a kinsman being of equal class, or by another

relative, is a wife’s son. Vis wes wARa in the Madana-Parijata.

6. He must belong to the same tribe.) A child secretly conceived by a woman, in her huse

band’s house, from a man of the same tribe, but concerning whom it is not certainly known who

the individual was, is named a son of concealed origin. The ignorance as to the particular persom

must be the husband’s, not the wife’s: and the knowledge of his cquality in tribe may be obtained

through her; for surcly she must know who he is. But, if she really do not know his tribe,

having been secretly violated by a stranger [in a dark night,*] then the child bearsthe name of a

son of hidden origin, but is not so fitason as the one before described. Visweswana io the

Madana-Parijatu.

In such circumstances, the child must be abandoned, say others. BA LAM-BHAT TA.

Since the natural father is not known, the child belongs to the same tribe with his mother,

But, if there be a suspicion, that he was begotten by a man of inferiour tribe, he is contemucd.

Va‘cHespati Mis RA in the Srddd’ ha-chintaman‘i.

A son, who is born of the wife, and concerning whom it is not certainly known who is the

natural father, is adoptive son of the mother’s husband, and called son of concealed origin. Being

son of the adoptive father’s own wife and begotten on her by another man, he-is similar to the son of

the wife, and therefore described after him. APARA‘RCA.

7. By aman of equal class.) As the son before described must be onc begotten by aman of

like tribe, so must this son also be the offspring of a man of equal class. ‘‘ Damsel’? does not

here signify unmarried only: for, even with that import, the term is frequently used in the sense of |

* unconnected with man.’ But it signifies a woman with whom a regular marriage has not been con~

sammated. Ba LAM-BHATT A.

Ba’ Lam-BuaT
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house. But, if she be married, the child becomes son of her husband. So

ty Menu intimates; “‘ A son, whom a damsel conceives secretly in the house of
MENu.

her ‘father, is considered as the son of her husband, and denominated a damsel’s

son, as‘being born of an unmarried |

8. fon of a 8. The son of a woman twice-married is one begotten by a man of equal
twice married
woman.

class, on a twice-married woman, whether the first marriage had or had not been

consummated.

The meaning of the passage of the Mitécshara is this: ** Unmarried ’’ signifies one, whose nupe

tials have not been commenced; °° married,” whose nuptials are begun, The affix here implies an
act begun and not past. For a child begotten by a paramour alike in class, on a woman whose mare

riage is complete, is a son of concealed origin. Viramitrédaya.

The child, born of an unmarricd woman, is denominated son of a damsel; and is considered by

Menu and the rest as son of his materna] grandfather. Being produced in a soil which in some mea-

sure appertains to him, namcly his daughter, the child is similar to the son of concgaled origin, and is

thercfore mentioned by YA INYAWALCYA next after him. APARA‘RCA.

Tf the maternal grandfather have no male issue, then the damscl’s son is deemed his sop; if he

have issuc, then the child is son of the husband. If both be childless, he is adoptive son of both.

Parijata cited in the Retndcara and Sudd hi-vivéca.

If cither of them be destitute of male issue, the child is his son; but, if both be so, the child is

son of both. Ba°LAM-gHATT A.

So Menu intimates.] The meaning of the passage cited from Menv is as follows : a young woman,

betrothed, but whose nuptials have not been completcd; and who is consequently a maiden, since she

is not yct become the wife of her intended husband: a son (we say) borne by such a damsel is deno.

minated a damsel’s child, and is considered as son of the bridegroom; that is, of the person by whom

she is espoused. Accordingly the condition ‘‘ in the house of her father” is pertinent as an expla.

natory phrase: for, after marriage, she inhabits the house of her husband. Viramitrédaya.

8. Whether §c.] Whether the marriage had or had not been consummated by the first

hnsband, and whether she have been forsaken by her husband in his life time or be a widow. Such

is the meaning. Accordingly Wismn’v so declares: ** He, whom a woman, cither forsaken by her

husband, or a widow, and again becoming a wife by her own choice, conceived [by a second

husband, | is called the son of 2 woman twice-married.”"+ | The child is son of the natural father :

for the first husband's right to the woman is annulled by his death or relinquishment; and she has

Nenu, 9. , u, 9. 175. Erroncously cited as a passage of
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9. He, who is given by his mother with her husband’s consent, while her

husband is absent, [or incapable though present,*] or [without his assent }

Aunotations.

not been authorized to raise up issue to him; and she takes a socond husband solely by hor own

choice. Ba Lam-pnat ra.

There are two descriptions of twice-married women: the first is @ woman whose marriage has

not been consummated, but only contracted, and who is espoused by another man. The other is a

woman who has been blemished by intercourse with a man, before marriage. The offspring of such

a woman is (pauner.bheva) son of a twice-married woman. Accordingly it is so expressed in tho

text. Viramitridaya.

‘© A woman, whose marriage had not been consummated, and who is again espoused, Is a twice

married woman. So is she, who had previous intercourse with another man, though she be ndt

actually married a second time.” Visun‘v.t

A child begotten ‘ on a woman, whose [first] marriage had not been consummated ;” on the

wife of an impotent man or the like, whether she have become a widow or nut; or on his own

wife ** who had been deflowered ;» who had been enjoyed by strangers, and who is taken back,

and again espoused; the child (we say) begotten on such a woman, is called ‘son by a womar

twice-marricd.’? The twice-marricd woman has been described in the first book [of YauNyAWALCYA’s

institutes.] APARA‘RCA.

“6 Whether-a virgin or deflowered, she who is again cspoused with solemn rites, is a twice-marricd

woman: but she, who deserts her husband and through lust cohabits with another man of the same

tribe, is a sclf-guided woman.” Ya‘snyvawarc YA.||

There are two descriptions of women termed anyapirvd§ or previously connected with another :

namely the punerbhue or woman twice-married, aud the swafrinié or self-guided and unchaste woe

moan. The twice.marricd woman also is of two descriptions ; according as she has or has not been

deflowered. She, who is not a virgin, is blemished by her intercourse with man before the nuptial

ceremony: she, who is yet a virgin, is blemished by the repctition of the ceremony of marriage. But

one, who deserts the husband of her youth, and through desire cohabits with another man of the

same tribe, is a self-guided woman (swasrini). Mitdcshara.©

A woman, whe, having been married, whether she be yet a virgin or not, is again espoused in

due form by her original husband or by another, is a twicc-marricd woman. She is so described by

Manu: ‘¢ If she be still a virgin, or if she left her original husband and return to him, she may

again perform the marriage ecremony with her second [or, in the latter case, her original] bus.

band :??** and by Vasisut’ua; ‘‘ She, who, having deserted the husband to whom she was married

* Ba‘ Law-niuarr A. + Ba*cam- BHAT TA. { Visan’o, 15. 6.—9.

Y Yavsnvawaicya, 1.68. § Same with paraypirca. See Menu, 5. 163. 4 On Y ss nvawarcya, }. 68.
A yo
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after her husband’s decease, or who is given by his father, or by both, being

af the same class with the person to whom he is given, becomes his given son

Annotations, .

in her youth, and having cohabited with others, returns to his family, i¢ a twice-married woman. }

Or she, who deserts a husband impotent, degraded, or insane, and marries another husband, or does

so after the death of the first, is a twice-married woman.”* The repetition of the nuptial ceremony

constitutes her.a twice-married woman, But she, who leaves her husband and through desire coha~

bits, without marriage, with a man of the same tribe, is a self-guided woman. APARARCA.

9. He, who is given by his mother with her husband's consent.}| Wastest?ua says Let

not a woman either give or accept a son, unless with the assent of her husband.”+ He had before

said *‘ Man, produced fram virile seed and uterine blood, proceeds from his father and.his mother,

as an effect from its cause. Thercfore both his father and his mother have power to give, to sell, or

to abandon their son. ¢

Concerning the mother’s authority to give away her son, when she ia a widow, sce a subsequent

note. In regard toa widow’s power of adopting a son, there is much diversity of opinions.

Va CHESPATI MIS RA, Who is fallowed by the Maz#?’Asla school, maintains that neither a woman, nor

a “Sudra, can adgpt a dattaca or given son; because the prescribed ceremany (§. 13) includes a

sacrifice, which they are incapable of performing. ‘This difficulty may be obviated by admitting a

substitute for the performance of that ceremony: and accordingly adoption by a woman, under an

authority from her husband, is allewed by writers of the other schools of law. Nanpa PANDITA,

however, iu his treatise on adoption, restricts this to the case of a woman whese husbaad is living,

since a widow cannot, he observes, have her husband’s sanction te the acceptance of ason. On the
other hand, Ba°LaMasHatTaA contends, that a woman’s right of adopting, as well as of giving, a

son, is common to the widaw and to the wife. This likewise is the opinion of the author af the

Vyavahura-mayuc’ha: but, while he admits, that a widow may adopt a gon without her husband’s

previous authority, he requires, that she should have the express sanction of hia kindred. Writers of

the Gaura school, on the contrary, insist on a formal permission from the husband declared in his
life time.

Being of the same class with the person te whom he is given.} Or being given to a person of

the same class. ‘The two readings, (savarn dya in the dative, or savarnd yah in the nominative, )

both noticed by the commentator Ba LAM-BHAT Ta, give the same sense.

The adopted son must be of the same tribe with the giver or natural parent as well as with the

adoptive parent, according to the remark of Apara’nea cited with approbation by Nanpa panpITAa

in his treatise on adaption, "

Becomes his given son.) The son given (dattaca or datirima) is of two sorts; ist simple,

son of two fathers (dwydmushydyana.) The first is one bestowed without any special com.

espace oa a aera reg ern er gee ee ene ny =ranarian aE DS Danna

* Vasismr ua, 17. 18.—19. + Vasisat ma, 15.4. t Vasisur° ma, 15. 1.—2.
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So Menu declares: “ He is called a son given (dattrima,) whom

his father or mother affectionately gives as a son, being alike [by class,] and ina

time of distress ;' confirming the gift with water.’’*

10. By specifying distress, it is intimated, that the son should not be given 10 ite te

ualess there be distress. This prohibition regards the giver [not the taker.t] |
his offspring.

pact; the last is one given under an agreement to this effect ** he shall belong to us both.”

cahdéra-maytc’ ha,

‘6 Whom his father or mother gives.” | Mev’ wari’ HI reads and interprets ** whom his father
and mother give;” (inserting the conjunctive particte cha instead of the disjunctive vd.) Ba’came

BHAT TA condemns that reading; and infers from the disjunctive particle and dual rember in'the

text, that three cases are intended; viz. Ist. The mother may give her son for adoption with her

husband’s consent, if he be absent or incapable; and without it, if he be dead or the distress be ur.

gent. 2d. The father may give away his son without his wife’s consent, if she bo dead, or insane, or

otherwise incapable; but, with her consent, if she reside in her own father’s house. Sd. The father

and mother may conjointly give away their son, if they be living together.

“© Whom his father or mother affectionately gives.”.| Amicably: not from avarice or in.

timidation. In the Viramitrédaya, the word is expressly stated to be used adverbially: but Ba‘.

LAM-BHATT A considers it as an epithet of the son to be adopted, and as implying, that the adoption

is not to be made against his will or without his free -onsent.

‘¢ Being alike.) This is interpreted by Me p’sa‘ri1’nr as signifying ‘ alike, not by tribe,

© but by qualities suitable to the family: accordingly a Cshatriya, or a person of any other inferi-

© our class, may be the given son (dattaca) of a Brahman'a.” Ba vam-Buatt A and the author of

the Maytic’ha censure this dectrine: since every other authority concurs in restricting adoption to

the instance of a person of the same tribe.

10. By specifying distress.} ‘‘ Distress’? is explained in the Pracds a cited by Ciran'p'k #'WAq

RA, * inability [of the natural father] to maintain his offspring.’ Nanna panaita, in his treatise

on adoption, expounds it as intending the necessity for adoption arising from the want of issue.

But Ba‘cam-anAr a wejects this, and supports the other interpretation; explajning the term aa

signifying © famine or other calamity.’

This prohibition regards the giver.] If he give away his son, whenin no distress, the blame
attaches to him, not to the taker. Baam-BuatT A.

MeEnv, 9 168 Subod' hing and Ba’Law-BRATT A.

G 4
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11. So an only son must not be given [nor accepted.*] For Vasisnr'sa

ordains “ Let no man give or accept an only son.t

12. Nor, though a numerous progeny exist, should an eldest son be given:

for he chiefly fulfils the office of a son; as is shown by the following text. ““ By

the eldest son, as soon as born, a man becomes the father of male issue.’’f

The mode of accepting a son for adoption is propounded by VasisuT’ Ha:

person, being about to adopt a son, should take an unremote kinsman or the

,

Annotations.

11. So an only son should not be given.] Nor should such a son be accepted. The blame

attaches both to the giver and to the taker, if they do so. Ba LaAM-BHaTT a.

‘¢ Let no man give or accept an only son.” ] ‘* For he is [destined] to continue the line of

his ancestors.’? Such is the sequel of Vasisut’ma’s text. BALAM-BHATT A.

13. The mede of accepting a son....ts propounded by Vastsu7’os.] RAGHUNANDANA, in

the Udvaha-tatwa, has quoted a passage from the Cdlicd-purdn‘a, which, with the text of Vasisu-

T’HA,|] constitutes the groundwork of the law of adoption, as received by his followers. They con-

strue the passage as an unqualified prohibition of the adoption of a youth or child whose age excceds

five years and especially one whose initiation is advanced beyond the ceremony of tonsure. ‘This is not

admitted as a rigid maxim by writers in other schools of Jaw; and the authenticity of the passage it.

self is contested by some, and particularly by the author of the Vyavakdra-maytic’ha, who observes

truly, that it is wanting in many copics of the Cdlicd-purdna. Others, allowing the text to be

genuine, explain it in a sense more consonant to the general practice, which permits the adoption of

arclation, ifnot of a stranger, more advanced both in age and im progress of initiation. The fol-

Jowing version of the passage conforms with the interpretation of it given by Nanpa PANDITA in the

Dattaca-mimadnsd. ‘* Sons given and the rest, though sprung from the seed of another, yet being

duly initiated [by the adopter] under his own family name, become sons [of the adoptive parent. ]

A son, having been regularly initiated under the family name of his [natural] father, unto the cere-

mony of tonsure, does not become the son of another man. When indeed the ceremony of tonsure

and other rites of initiation are performed [by the adopter] under his own family name, then only

can sons given and the rest be considered as issue: else they are termed slaves. After their fifth

year, O King, sons are not to be adopted. (But,] having taken a boy five years old, the adopter

should first perform the sacrifice for male it

® Ba vAM-BHAT TA. + Vasisur'na, 15. 3, { » 9.

Q Yasisuxs"aa, 15. 1.7. See preceding quotations.
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relation of a kinsman, having convened his kindred and announced his inten-

tion to the king, and having offered a burnt -effering with recitation of the holy

words, in the middle of his dwelling.’’*

The putréshté or sacrifice for male issue, mentioned at the close of this passage, is x ceremony

performed according to the instructions contained in the following text of the Véda: ‘* He who is

desirous of issue, should offer to fire parent of male offspring, an oblation of kneaded rice roasted

upon eight potsherds; and to InpRa father of male offspring, a similar oblation of rice roasted on

eleven potsherds: fire grants him progeny ; Inpra renders it old.’?

‘¢ An unremote kinsman or the near relation of a kinsman.’’| This very obscure passage,

which is variously read and interpreted, is here translated according to the elaborate gloss of Nanpa

PANDITA in his treatise entitled Dattaca mimdnsad. Yet the same writer in his commentary on

Visun'u (15. 19.), citing this passage, gives the preference to another reading (adéra-bund'ha-

vam asannicrishtam éva), which he expounds ‘ one whose whole kindred dwell in a near country,

* and one not connected by affinity.” Which of these readings he has adopted in his commentary

on the Mitdcshard, is not ascertained. From a remark in the text (§ 14.), the author himself,

Visnya'NES WARA, appears to have read and understood it differently: ‘* Should take, in the

presence of his kin, one whosc kinsmen are not remote.” For copies of the Mitdcshard exhibit

the reading, adéra-band’havam bandhu-sannicrishta éva. But the commentator Ba‘Lam-BnATT A

seems to have reaa, as the Duttaca mimansd, bandhu-sannicrishtam (in the accusative instead of

the locative ;) though he explain the terms a little differently and transpose them: ‘ should take a

« kinsman nearly related (band’hu-sannicrishtam), as a brother's son or the like; but, on failure

* of such, one whose kinsmen are not remote (addéra-bdnd'kavam) ; that is, any other person,

‘ whose father and the rest of his relations abide in a near country and whose family and character

“ are consequently known.’ The authors of the Calpataru and Retndcara read, like the scholiast

of Visun‘’v, adiré band’ havam asannicrishtam éva, and thus interpret the passago ‘ should take

© one whose kinsmen, namely his: maternal uncle and the rest, are near, [and whose name and

¢ tribe, with other particulars, can therefore be ascertained; or, for want of such kindred, +] even

© one whose good or bad qualities are not known, [or ene whose kinsmen are not at hand; for

¢ his namo and family may be ascertained by other sufficient proof.’ + }

“ Announced his intention to the king.’’] Raja or king, usually signifying the sovercign, is

here restricted, according to the remark of Nanpa Panoprta, to the chicf of the town or village. —

“6 In the middle of his dwelling.’’| The sequel of Vasisur’uA’s text is as follows. ‘* But,

ff doubt arise, let him set apart [without initiation and with a bare maintenance} like a Sddra,

one whose kindred arc remote. For it is declared [in the Veda] Many are saved by one.”§

Vasisur'na, 15. 5. Vivada- Retndcara. 13. 6.—7.

on,. ie deseribed
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14, Anunremote kinsman.] Thus the adoption of one very distant by

country and language, is forbidder.

15. The same [ceremonial of adoption* } should be extended to the case of

sons bought, selfgiven, and made [as well as that of a son deserted{ |: for parity

\

of reasoning requires it.

16. The son bought (crita) is ene who was sold by his father and mother,

or by either of them: excepting as before an only son or an eldest one, and sup-

posing distress and equality of tribe. As for the text of Menu, (“ He is

called a son bought, whom a man, for the sake of having issue, purchases from

his father and mother: whether the child be equal or unequal to him.”’t) it

must be interpreted ‘ whether like or unlike in qualities ;’ not in class: for the

author concludes by saying “ This law is propounded by me, in regard to sons

“* equal by class.’

17. The son made (critrima) is one adopted by the person himself, whe

15. The same ceremonial.] Excepting the sacrifice or burnt offering. However, even that

is to be performed at the adoption of a son self-given. BA LAM-BHAT TA.

16. ds for the text of Menv &c.] Su savant, on the other hand, expounds Ya‘ynva~

watcyA by Memu, and admits the inequality ef tribe. ‘ A child, sold by his father and mother,

“ and received for adoptioa, is a son bought. He may be of dissimilar tribe: for the text [of

“ Menu] expressos “° equal or unequal.”’|| Cyan’p x svar quetes the following discordant

interpretations: “* Equal;’* belonging to the same tribe; or, if that be not practicable, one

© unequal, or not appertaining to the same tribe. So the Parijdta.¢ But the author of the

“ Pracdsu observes, Though the text express ‘* unequal,” yet a child of a superiour tribe must

* not be taken as a son, by a man of inferiour tribe; nor one of infcriour class, by a man of a

£ higher tribe. And the words ‘ equal or unequal,’ as interpreted by Mzp HA TIT’H), are

4 rolative to similarity in respect of qualitias.°**

17, The son made.) One bereft of father and mother and belonging to the same tribe with

Menu, 9. 174.
1 Dt i cYa.|| Dipacalica on Se Fivida

ew er an www

Yaonvaw aLcya, 2 194, Vide § ST.
Not the Madana-pdrijdia, which gives the contrary interpretation.
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is desirous of male issue ;. being ‘enticed by the show of money and land, and
being an orphan without father or mother: for, if they be living, he is subject
to their control, .

| 48. The son sel given i is,one, who, being bereft of father and mother, or os
abandoned by thom: i without cause,*] presents himself, saying “Let me be- 8 89-7

come thy son.”

"19. The son, received with a bride, is a child, who, being 3 in the womb, ig 10. Son of 2
firernsaat hei de.\

accepted when a pregnant bride is espoused. He becomes son of the biidegroom,

Annotations.

‘the adopter, and by him adopted, being enticéd to acquiesce by the show of wealth, is a son made

by:adoption. Vis wes wana im the Madana-Pdréjdta.

The form, ‘te be observed, ‘is this. At-an- auspicious time, the adopter of a son, having ‘bathed,

addressing the person to be adopted, who has also bathed, and to whom he has given some accepta.

ble chattel, says ‘* Be my son.” THe replies 4‘ {am become thy son.’? The giving of somo chat.

tel to him arises merely from custom. It is not necessary to the adoption. The consent of both

parties is the only reqiisite; arid a set form of speech is not essential. Roprap’nara in the § udd’h.

vioéca,

18. The son seif-given.| He, who, unsolicited, gives himself saying “* let me become thy

son,” is called ason self-given (swoayandatta). APARA'RCA.

Here also it is requisite, that he belong to the same tribe with his adoptivo father. Vis‘we'.

ewara in the Madana.Pdrijdia.

‘© Fle who has lost his parents, or been abandoned by them without cause, and offers himself to

_&man as his son, is called a son self-given.” Menu. +

Being sbandoned by his father and mother without any ‘sufficient cause, such as degradation

from class or the like: bat merely frem inability to maintain him during a dearth, or for a similar

reason. /iramitrodaya.

19. The son received wth a bride.| If a woman be marricd while pregnant, the child born of

that pregnancy is a'son received with a bride (sahé‘d’ha:) provided the child were begotten by a

man of equal class. Wis wre wara ia the Madang. Parijita.

He is ‘distinguished from the son of an unmarried damsel, because the conception preceded the be.

trothing of the mother; and from tke son of conccaled origin, because the natural father is known.

hen what difference is there? for the son of the unmarricd damsel was conceived before troth plighted.

"he 4+ Mesv, 0, 378.

‘H 4
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90, A son deserted (apavidd’ha) is one, who, having been discarded by

his father and mother, is taken for adoption. Heis son of the taker. Here, as

in every other instance, he must be of the same tribe with the adoptive father.

2]. Ilaving premised sons chief and secondary, the author explains the

order of their succession to the heritage: «¢ Among these, the next in order is

‘ heir, and presents funeral oblations on failure of the preceding.’’*
~

22.

ly, the next in order, as enumerated, must be considered to be ‘the giver of the

Of these twelve sons abovementioned, on failure of the first respective-

Ammotations.

True: yet there is a groat difference, since one is born before: marriage, and the. other after’ mar.
riage. This son reogived. with a bride ic son of him who takes the hand of: tha pnegpant. woman in

marriage: for the maternal grandfather’s right is divested by hie. giving away the child with the

mother, Nanna Pan pita in the Vaijayanté, on Vienn‘v. a ,

Since the bridegroom is specified as the adoptive father, the child does not belong.to his naturat

father. Although the religious coremony of marciage do uot take place in the case of a pregnant

woman, since a text of law restricts the prayers of the marriage ceremony to the nuptials of virgins,

and forbids their use in the instance of women who are not virgins, as a practice which hae become

obsolete among mankind; and it would be inconsistent with a passage of the Véd‘a [used at the

nuptial ceremony as a prayer] expressing ‘° the virgin worships the generous sun in the form of

fire ;’? nevertheless the term ‘‘ marry” [in the text of Menu+] intends a religious ceremony different

from that, but consisting of burnt offerings, and so forth, according to the remark of the Reind.

care and the rest. Va‘cnespatr mis Ra in the Sradd’ha chintaman’t.

20. Discarded.) Abandoned: not for any fault, but through inability to meintain him, or

because he was born under tho influence of the stars of the scorpion’s tail,t or for any similar rea-

son. Ba‘Lam-suat‘r a.

Since that, of which there is no owner, is appropriated by scizure or occupation, the child

becomes son of him; by whom he is taken. Nanoa Pan‘pira in the Vaijayanti on Visun‘u. 15. 24.

22. Of these twelve sons.] . The various modes of adoption, added to the legitimate son by

birth, raise the number of descriptions of sons to twelve, according to most authorities. That num.

ber is expressly affirmed by Menu,§ Na‘repa,|! Vasisn7’ss,% Visuy’v,** &e. A passage is how.

* Y AwINY AWALCYA, 2. 133. + Menon, 9. 173.
} The birth of a son, while the moon is near the stars of Mila (the scorpion’s tail), Is dangerots to the father’s life,

according to Indian astrology; and, on this account, a son born under that influence is exposed or abandoned, if oatural
affection and humanity do not overcome superstition aud credulity.

* Mest, 9. 158. Na‘agpa, 13, 44. & Vasisur'ma, 17, 1h. ** Visunv, 15.1, 3 yy
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funeral oblation or performer of obsequies, and taker of a share or successor to

the effects.

_ +23, Ifthere be a legitimate son and an appointed daughter, Menu pro-

pounds an exception to the seeming right of the legitimate son to take the whole

estate: “ A daughter having been appointed, if a son be afterwards born, the

division of the heritage must in that case be equal: since there is no right of

primogeniture for the woman.’’*

_ 24. Se the allotment ofa quarter share to other inferiour sons, when a

superiour one exists, has been ordained by Vasisut'wa: ‘“‘ When a son has been

adopted, if a legitimate son be afterwards born, the given son shares a fourth

part.” Here the mention of a son given is intended for an indication of others

Annotations,

ever quoted from De'vara, asserting the number of fifteen (“¢ The descriptions of sons are ten aiid

five.”) and Vrifaaspatt is cited as alleging the authority of Menu for thirteen: “* Of the thirteen

sons, who have been enumerated by Menu in their order, tho legitimate son and appoiated daughter

are the cause of Jineage. As oil is declared to be a substitute for liquid butter, so are cleven

sons by adoption substituted for the legitimate son and appointed daughter.” Nanna Pan’pita, in

his commentary on Visun‘v, observes, that * the numb: of thirteen specified by Vriwasrari, and

¢ that of fifteen by De'vana, intend subdivisions of the species, not distinct kinds: consequently

€ there is no contradiction; for those subdivisions arc also included in the enumeration of twelve.’

It appears, however, from a comparison of texts specifying the various descriptions of sons, that the

exact number (as indeed is acknowledged by numerous commentators and compilers) is thirteen; ine

eluding the son by a Sidra woman. Vide § 30.

23. If there be a son and an appointed daughter.| So this passage is interpreted by the com.

mentators Vis wes wana and BALAM-BuAT TA. The original is, however, ambiguous and might be

explained ‘ if there be a legitimate son and a s0n of an appointed daughter.” BA LAM-BHATT'A ree

marks, that this can only happen where a Icgitimate son is born after the appointment of a daughter.

24. So the allotment of a quarter share.] As the appointed daughter participates whero

there is a legitimate son; so do other sons likewise partake. Sudbdd'hini.

The mention of ason given.] This is according to the reading of the text as here cited and in

the Viramitrédaya and Camazacara’s Fivdda-Tdndava. But, in the Calpataru, Retndcara,

*. Mauxv, 9. 134, 9 15. 8,
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also, as the son bought, son made by adoption, and [son self-given* and] the

rest: for they are equally adopted as sons.

95, Accordingly Ca‘rya‘vana says, ‘ Ifa legitimate son be born, the rest

are pronounced sharers of a fourth part, provided they belong to the same tribe;

but, if they be of a different class, they are entitled to’food and raiment only.”

26. <* Those who belong to the same tribe,".as the son of the wife, the son

given and the rest [namely the sons bought, made, elf-given and discarded, t J

share a fourth part, if there be a true legitimate son: ‘but those, who bélong’to a

different class, as the damsel’s son, the-son of concedled origin, ‘the son of a

pregnant bride, and the son by a twice-martied woman, do not take a fourth

part, if there’be a legitimate son: but they are entitled to food antl raiment only.

' « Exceptionable sons, as the son of an unmarried damsel, a son of

concealed origin, one.received with a bride, and a son by a twice-married woman,

share neither the funeral oblation, nor the-estate.” This. passage of ‘Visun'ut

merely denies -the right of those sens ‘to a quarter share, if there be legitimate

issue: but, if there be no legitimate son or other preferable claimant, even the child

of.an unmarried woman and the rest of the adoptive sons may succeed to the

whole paternal estate, under the text*before cited (§ 21. )

28.

the sake of innocence, he should give a maintenance to the rest.’ This text of

** The legitimate son is the sole heir of his father’s estate; ‘but, ‘for

‘Annotations.

Chintdman‘i &c. that restrictive term is wanting: Sa chatur?ha-bhaga-bhagi syat, instead of

Chaturtha-bhaga-bha'gi sydd dattacah.

25. Sharers of a fourth part.] This reading is followed in the Madana-Périjata, Viramta

trodaya &c. But the Calpataru, Retndcara and other compilations read ‘a third part.’ Vide

JimuTaeva mana. C. 10, § 13.

+ Subd@Pini and Pe'rija'ia.ut It is not found in the institutes of Visun‘u ;,but is cited from that author in the Madene-poteije’ ta and Vi;
suas" in this place. 4 MENt, 9. 163,
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Menu must be considered 2s applicable to a case, where the adopted, sans

(namely the son given and the rest) are disobedient to the legitimate son and

devoid of good qualities.

29. Here a special rule (different from Ca‘rya’yana’s*] is propounded by

the same author (Menv ) respecting the son of the wife: “ Let the legitimate

son, when dividing the paternal heritage give a sixth part, ora fifth, of the pa-

trimony to the son of the wife.’’+ The cases must be thus discriminated: if
disobedience and want of good qualities be united, then a sixth part should be

allotted. But, if ene only of those defects exist, a fifth part.

30. Menu, having premised two sets of six sons, declares the first aix to

‘be heirs and kinsmen; and the last to be net heirs but kinsmen: ‘‘ The true

legitimate issue, the son of a wife, a son given, and one made by adoption, a son

of concealed origin, and one rejected [by his parents, ) are the six heirs and kins-

men. The son of an unmarried ‘wvoman, the son of a pregnant bride, a son

bought, a son by a twice-married woman, a son self-given, and a sen by a Sidra

l, are six not heirs byt kinsmen.”’?

31. That must be expounded as signifying, that the first six may take the

heritage of their father’s coHateral kinsmen (sapindas and samdénédacas) if

there be no nearer heir; but not se the last six. However, consanguinity and

Annotations,

Applicable to a case where adopted sons (namely the son given &§c. ) are disobedient.)

It ato relates to the dameel’s son and the rest: for they are declared entitled to food and raiment

only, if there be legitimate issue; and that must be supposed to be founded on the same authority

with this text: but Menu has himself propounded a fifth or a sixth part for the son of the wife, if

there be legitimate issue. Viramttrbidaya.

$1. Fhe jerst ste may take the heritage of collateral kinemen:.... not #0 the lust sir.) The

sense of the two passages is, that, if there be no nearer collateral kinsman, the first six inherit the

property; but mot the six last. Sudédhiné.

+ Merv, 9. 164. MeEnv, 9. 159—160, Vide
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the performance of the dufy of offering libations of water and so forth, on

account of relationship near or remote, belong to both alike.

32. It must be so expounded; for the mention of a given son in the follow-

ing passage is intended for any adopted or succedaneous son. “ A given son

must never claim the family and estate of his natural father. The funeral obla-

tion follows the family and estate: but of him, who has given away his son, the

obsequies fail.’’*

Annotattons,

', consanguinity &c.] Me‘p’ua‘rir’u1 interprets the text of Menu as signifying that

* the last six are neither heirs nor kinsmen.” But that interpretation is censured by Cuntu ca-

BUATT A; and is supposed by the commentator on the Mitdcshard to be here purposely confuted.

32. The mention of a given son ts intended for any adopted son.] ‘The meaning, as here ex.

pressed, is this: the mention of a son given is in this place intended to denote any succedancous son,

Consequently, since it zppears from the text, that adopted sous have a right of inheritance; but,

according to the apponent’s opinion, it appears from another passage, that they have not a right of

succession ; it might be concluded from such a contradiction, that the precepts have no authority :

therefore, lest the text become futile, the interpretation, proposed by us, is to be preferred. Subd.

@hini.

Of him, who has given away his son, the obsequies fail.| This must be understood of the casa

where the giver has other male issue. Subdd'hin?.

But, if he have not, then ever that son is comy:tent to inherit his estate and’ to perform his ob.

sequics ; like the son of two fathers (Sect. 10 § 1): fora passage of Sa’ra rapa directs ‘* Let the

given son present oblations to his adoptive parent and to his natural father, on the anniversary of

decease, and at Gayd, and on other occasions; not, however, if there be other male issue.” ‘This

indeed can only ocour where the natuyal father is bercft of issue after giving away his son: since, at

tho time of the gift, it is forbidden to part with an only son (§ 11.) In this manner is to be under.

stood the circumstance of a given son, as son of two fathers, conferring benefits on both, Ba Lan.

BUATT A.

If either the natural parent or the adoptive father have no other malcissue, the dydmushydyan'a

or son of two fathers shall present the funeral oblation to him and shall take his estate: but not so,

if there be male issue. If both have legitimate sons, he offers an oblation to neither, but takes the

quarter of a sharc allotted to a legitimate son of his adoptive father,
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33. All, without exception, have a right of inheriting their father’s estate,

for want of a preferable son: since a subsequent passage (‘‘ Not brothers, nor

parents, but sons, are heirs to the estate of the father,”*) purposely affirms the

succession of all subsidiary sons other than the true legitimate issue; and. the

right of the legitimate son is propounded by a separate text (“‘ The legitimate

son is the sole heir of his father’s estate;’+) and the word “ heir’ (dayada) is

frequently used to signify any successor other than a son.

34, The variation which occurs in the institutes of Vasisnr’ua and the

rest, respecting some one in both sets, must be understood as founded on the dif-

ference of good and bad qualities.

Annotations,

33. The word “ heir” is frequently used.] An instance is cited in the text. It is part of a

passage, of which the sequcl has not been found. The words are ‘* let him compel the heirs to pay.”

31. The variation, which occurs in Vastsat?ua &c.] Menu, declaring the appointed

daughter equal to the legitimate son, includes her under legitimate issue, + and proceeds to define the

remaining ten succedaneous sons. But Vasisu??na states the appointed daughter. as third in rank ; |}

which is a disagrcement in the order of enumeration. The same must be understood of other insti.

tutes of law; which are here omitted for fear of prolixity. Mow then is the succession of the

next in order on failure of the preceding reconcileable? The author proposcs this difliculty with its

solution. His notion of the mode of reconciling it is this: Mrnv, declaring: that the first set of six

soms by birth or adoption is competent tc inherit from collateral kinsmen on failure of nearcr heira,

but not so the second set, afterwards proceeds to deliver incidentally definitions of those various sous,

It appears therefore to be a loose enumeration, and not one arranged with precision. Accordingly

Menu, in saying ‘* Let the inferiour in order take the: heritage,”’** does not limit this very order,

but intends one different in some respects: and tho difference is relative to good and bad qualities.

The same;method must be uscd with the variations in other codes. Moreover, what is ordained by

Yaunyawatcya is consistent with propriety. For the truc icgitimate son and the son of an ap-

pointed daughter are both legitimate issue and consequently equal. The son of the wife, a son of

hidden origin, the son of an unmarried damsel, and a son by a twice-married woman, being produced

from the seed of the adoptive father or from a soil appertaining to him, have the preference before the

son given and the rest. The son received with a bride, being produced from soil which the adoptive

®* Mew, 9. 188. Vide § 28. t Meno, 9. 106. § Mexu, 9. 166.—178,
j Vasisur'na, 17. 14. As Visun’o, 15. 2~ST. Na’nepa, 18. 44.—45. De'varea
**¢ Msxp, 9. 184.
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35. But the assignment of the tenth place to the son of an appointed
daughter, in Gautama’s text, is relative to one differing in tribe.

$20 ‘CHAP. £,

36. The following passage of Menu, “ If, among several brothers of the

whole blood, one have a son born, Menu pronounces -them all fathers of male

issue by means of that son ;’* is intended to forbid the adoption of others, if a

‘brother’s son can possibly be adopted. ‘It is not intended to declare him son of

his uncle: for that 1s inconsistent with the subsequent text; ‘‘ brothers likewise

“ and their sons, gentiles, cognates &c.’’+

37.

had been stated: ‘‘ This law is propounded “by me in regard to sons equal by

“* class.’’f

The author next adds a restrictive clause’by way of conclusion to what

38. This maxim is applicable to.sons alike by class, net to such aa differ in

rank.

39, Were the damsel’s son, the son of hidden origin, the son received with a

bride, and a son by a twice-married woman, are deemed of like class, through

father accepts for his own, is placed in the second act by the authority of the text [or because the

mother did not appertaip to the adoptive father at the time when the child was begotten.§] The

whole is therefore unexceptionable. Suddd’hini.

36. That is inconsistent with the aubsequent text.) Itis incompatible with a passage of

YAINYAWALCYA declaratory of the nephow’s right of succession after brothers, For, if he be

dcemed a son, because all the brethren are pronounced fathers of male issue by means of the son of a

brother, he ought to inherit before all other heirs, such as the father and the rest, [who are in that

passage preferred to him,] Subi@hiné.

The principle of giving a preference to the nephew, as the nearest kinsman, in the selection of a

person to be adopted, is carriod much further by Nanpa ran pita in the Dattaca-mimdnsd: and,

according to the doctrine there laid down, the choice should fal] on the next nearest relation, if there

be no brother's son; and on a distant relation, in default of mear kindred: but on a stranger, only

upon failure of all kin. See §

® Menu, 0, 189.

¥aanvyawaLcya, 2. 134,
186, infea. C. 2. Sect. 1. § 1

Ba’ LaM-BHATT’ A.
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their natural father, but not in their own characters: for they are not within the
e

SECT. XT,

definition of tribe and class,

40. Since issue, procreated in the direct order of the tribes, as the JMir-

@havasicta and the rest, are-comprehended under legitimate issue, it must be un-

derstood, that, on failure of these also, the right of inheritance devolves on the son

of the wife and the rest.

41. But the son bya Stdré wife, though legitimate, does not take the

whole estate, even on failure of other issue. Thus Menu says, “ But, whether

the man have sons, or have no sons, [by his wives of. other classes, ] no more

than a tenth part must be given to the son-of the Sadra’.’’*

42. ‘© Whether he have sons,’’ whether he have male issue of a regene-

rate tribe; “ or have no sons,”’ or have no issue of such a tribe; in either case,

upon his demise, the son of the wife or other [adoptive son,] or any other kins-

Annotations.

39. They are not within the definition of tribe.) For Ya°sryawatccra, having described

the origin and distinctions of the tribes and classes, [viz. the Murd’huvasicla, Ambasht’ha,

Nishdda, Mahishya, Ugra and Carana:] adds ‘ This rule concerns the children of women lawfully

married.’ + Viramitridaya.

Since these (viz. the damsel’s son and the rest) are bastards; born cither in fornication or adal-

tery, their exclusion from class, tribe &c. hee been ordained in the first book on religious obser.

vances. Subédhini. )
41. No more than a tenth part.| 1s not this wrong? for it has been declared, that the S"d.

drd’s son shall take a share in a distribution among sons of various tribes (Sect. 8. § 1); but it is

here directed, that he shal? have a tenth part. No: for the four sharcs of the Brahmans son,

with three for the Cshatriya’s child, make seven; and, with two for the Vaisya’s offspring,

make nine: adding that to one for the S’ddra%s son, the sum is ten. Thus there is no contradic.

tion; for, in that instance also, his participation for a tenth part is ordained: and the whgle is un.

exceptionable. Suddd’hini.

+ Va'snvawavcra, I. 93.
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man [.and heir, ] shall give to the Stidrd’s son, ne more thar-a tenth part of the

father’s estate. -
‘

43. Hence it appears, that the son of a Cshatriya’ or Vaityd wife takes

the whole of the property on failure of issue by women of equal clasa.

SECTION XIL

Rights of a son by a female slave, in the case of a Sidra’s estate.

]. The author next delivers a special rule concerning the partition of a

“Stidra’s goods. ‘ Even a son begotten by a Sidra on a female slave, may

‘© take a share by the father’s choice. But, if the father be dead, the brethren

* should make him partaker of the moiety of a share: and one, who has no

“© brothers, may inherit the whole property, in default of daughter’s sons.’’*

The son, begotten by a Siidra on a female slave, obtains a share by

the father’s choice, or at his pleasure. But, after [the demise of +] the father,

af there be sons of a wedded wife, let these brothers allow the son of the female

slave to participate for half a share: that is, let them give him half [as much as

is the amount of one brother’st | allotment. However, should there be no sons

of a wedded wife, the son of the female slave takes the whole estate, provided

43. Ilence it appears.] It so appears from the text of Menu above cited (§ 41). Batam.

BUATT A.

1, S¢ In default of daughter’s sous. Some interpret this ‘ on failure of daughters, and in de.

fault of their sons.’ Ba LAM-BHAT TA.

* YAINYAWALCY A, 2. 134.—135. Ba Lau-BHAT TY 4. and



ON FNWERITANCE.

there be no daughters of a wife, nor sons of daughters. But, if there be such,

the son of the female slave participates for half a share only.

3. From the mention of a Sidra in this place, [it follows, that] the son 3. But the son
of a regenerate

begotten by a man of a regenerate tribe on a female slave, does not obtain a share fave’ h

even by the father’s choice, nor the whole estate after his demise. But, if he be marovenance

docile, he receives a simple maintenance.
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CHAPTER

SECTION I.

Right of the widow to inherit the estate of one, who leaves no male issue.

1. Tar sons, principal and secondary, take the heritage, has been
shown. The order of succession among all [tribes and classes*] on failure of

them, is next declared.

2, ef The wife, and the daughters also, both parents, brothers likewise, and

‘* their sons, gentiles, cognates,.a pupil, and a fellow student: on failure of the

“ first among these, the next in order is indeed heir to the estate of one, who

“‘ departed for heaven leaving no male issue. This rule extends to all [persons

© andt] classes.’’t

Annotations.

2. Brothers likewise.”} This is understood by Ba‘Lam-suat ra as signifying both brothers

and sisters.

“© And their sons.’"] Ba’cau-suart'a understands the daughters of brothers, as well as their

sons. °
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3. He, who has no son of any among the twelve descriptions .abovestated

(C. 1. Sect. 11.) is one having ‘no male issue.’ Of a man, thus leaving no

male progeny, and going to heaven, or departing for another world, the heir, or

successor, is that person, among such as have been here enumerated, (viz. the wife

and the rest, ) who is next in order, on failure of the first mentioned respectively.

Such is the construction of the sentence.

4. This rule, or order of succession, in the taking of an inheritance, must

‘be understood as extending to all tribes, whether the MWird’hdvasicta and others

in the direct series of the classes, or Sita and the rest in the inverse order ; and as

comprchending the several classes, the sacerdotal and the rest.

5. In the first place, the wife shares the estate. ‘‘ Wife’ (patni) signifies

a woman espoused in lawful wedlock ; conformably with the etymology of the

term as implying a connexion with religious rites.

6. also declares the widow's right to the whole estate.

8. Such.is the construction of the sentence.| The commentator Ba LAm-BMATT’a disapproves

reading which is here followed. The difference is, howevef, immaterial.

5. Conformably with the etymology.) A rule of grammar is cited in the text : viz. Pa'n's1,

4.1. 35.

The author of the Subéd’hiné remarks, that the meaning of the grammatical rule cited from Pa'~

wtnr is this: Pains ‘ wife’ anomalously derived from Pati ‘ husband,’ is employed when connexion with

religious rites is indicated : for they are accomplished by her means, and the consequence accrues to

him. The purport is, that a woman, lawfully wedded, and no other, accomplishes religious ceremo-

nies : and therefore one espoused in lawful marriage is exclusively called a wife (patni.) Aithough

younger wives are not competent to assist at sacrifices or other religious rites, if an eldest wife oxist,

who is not disqualified ; still, since the rest became campetent in their turns, on failure of her, or

even during her life, if she be afflicted with a lasting mafady or be degraded for misconduct, they

possess a capacity for the performance of religious cercmonice : and here such capacity only is

intended. Or else marriage may be exclusively mcant by religious rites : for offerings are made to

deities at that ceremony ; and cuch also is a sacrifice or solemn rite. Thus likewise, a woman law.

fully espoused, and no other, isa wife (patni.)

L 4
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« The widow of a childless.man, keeping unsullied her husband’s bed, and perse~

vering in religious observances, shall present his. funeral: oblation and obtain [his J

entire share.”* Wrihad-Visuw'v likewise ordains it: “ The wealth of him, who

leaves no male issue, goes to his wife ; on failure of her, it devolves on daugh-

ters ; if there be none, it belongs to the father ; if he be dead, it appertains to

the mother.”+ So does Ca’rva’yana: “ Let the widow succeed to her husband’s

wealth, provided she be chaste ; and, in default of her, the daughter inherits if

unmarried.t’”” And again, m another place: “ The widow, being a woman of

honest family, or the daughters, or on failure of them the father, or the mother,

or the brother, or his sons, are pronounced to be the heirs of one who leaves no

male issue.”’§ Also Vrinaspari; ‘ Let the wife of a deceased man, who left

no male issue, take his share, notwithstanding kinsmen, a father, a mother, or

uterine brethren, be present,’

7. Passages, adverse to the widow’s claim, likewise occur. Thus Na‘repa

has stated the succession of brothers, though a wife be living; and has directed

the assignment of a maintenance only to widows, ‘ Among brothers, if any

one die without issuc, or enter a religious order, let the rest of the brethren

divide his wealth, except the wife’s separate property. Let them allow a mainte-

nance to his women for life, provided these preserve unsullied the bed of their

lord. But, if they behave otherwise, the brethren may resume that allowance.”’ ||

Menv propounds the succession of the father, or of the brother, to the estate of

one who has no male offspring: ‘© Of him, who leaves no son, the father shall

take the inheritance, or the brothers."@_ He likewise states the mother’s right

to the succession, as well as the paternal grandmother’s: “ Of a son dying

childless, the mother shall take the estate: and, the mother also being dead, the

father’s mother shall take the heritage.”"** Sanc’na also declares the successive

- See a note on this passace in Ji’mu'racva°HANA, Ch. II. Sect. 1. § 7. + Visun’v, 17. 4.—%.

Vide infra. Sect. 2 § 2.

In the J ramitr: daya, this is cited as the text of a different anthor; but the commentator on the Afitdcshard
treats if as a further passage from the author before cited.

| Na’ngoa, 18, 95.96, @ Menu, 9. 185. Vide Sect. 4. § 1.
** Munu, 9. BIT. Vide Sect. 4. § & & Sect. &.
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rights of brothers, ‘and of both parents, and lastly of the eldest wifes « The

wealth of a man, who departs for heaven, leaving no male issue, goes te his
brothers,: If there be none, his father and mother take it: or his eldest wife.’”

Catryayana too says, “ If a man die separate from his coheirs, let his father

take the property on failure of male issue; or successively the brother, or the

mother, or the father’s mother.’’

8. The application of these and other contradictory passages is thus ex-

‘ The rule, deduced from the texts

wancra &c.*], that the wife shall take'the estate, regards the widow of a

plained by D’HARE’s wari:

separated brother: and that, provided she be solicitous of authority for raising

up issue to her husband. Whence is it inferred, that a widow succeeds to the

estate, provided she seek permission for raising up issue, but not independently

of this consideration? From the text above cited, “ Of him, who leaves no son,

the father shall take the inheritance ;’’+ and other similar passages [as Na’REDA’s

&ec.t] For here a rule of adjustment and a reason for it must be sought; but

there is none other. Besides it is confirmed by a passage of Gautama: “ Let

kinsmen allied by the funeral oblation, by family name, and by descent from the

same patriarch, share the heritage ; or the widow of a childless man, if she seek

to raise up offspring to him.’’§

Annotations.

8. And other contradictory passages.| Alluding to the texts of Gaurama and De'vara

subsequently quoted. Ba LamMesHatTr A.
The rule deduced from the texts.] From those of Ya snvawarcya (§2.), Vridd’ha-Menv,

Visun’ u, Carya yAna and Vrinaspat: (§ 6.) Subdd’hini &c.

cc Uf she seek .... offspring.” ] The particle (vd) is understood by the author, by whom

the passage is here cited, in the conditional sense, as appcars from the interpretation of the text in
the next paragraph (§ 9.); according to the remark of the commentators on the Métdcehard.

But the scholiast of Gaurama takes it in its usual disjunctive sense: and the text is differently

interpreted by the author of the Mitacshard himself (§ 18.)

Menu, 9. 185. Vide supra. § 7.
Gavtaua, 28. 19.-~20. Vide infra.

8. T.

WARA’S mode
of = reconciling

the contradice
tion.

* The rule for
the widow's

succession cone

cerns the wide

ow of n sepae

rated brother

up oftepring to
him.’

This le confirme
ed by

Mae



10. ‘Confirmed
hy passages of

property goes

to the son bome

by the widow.

Vi. 1

na also hints,

that the widow's

succession is in

contemplation

of her issue.

12,

& maintenance

only 3 according

to Na neva.

13. A passage

ACSHARA
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oblatieu,by' race,’ or by descent from.a patriarch, share the effects-of one who"

898’ CHAP. H,

leaves no issue: or his widow takes the estate, provided she seek-propeny.’.

10. ‘ Menp likewise shows by the following passage, that, when a brother

dies possessed of separate property, the wife’s claim to the effects is in right of

, and not in any other manner. “‘ He, who keeps the estate of his brother

and ‘maintains the widow, must, ifthe raise ‘up issue’ to ‘his brother, dehver the

estate to the son.”* So, in the case of undivided property likewise, the same °

author says, ‘ Should a younger brother ‘have begotten a son on the wife of his |

elder brother, the division must then bé made equally : thus is'the law settled.’”’+

I]. © Vasisur’na also, forbidding an appointment to raise up issue to the

husband, if sought from a covetous motive (‘‘ An appointment shall not be

through coveteousness 3"t thereby intimates, that the widow’s succession to the

estate is in right of such an appointment, and not otherwise.’

12.

titled to a maintenance only; by the text of Nu’repa: ‘ Let them'allow a

‘ But, 1f authority for that’ purpose have not'beeh received, the widow

maintenance to his women for Tife.’’§

13. ‘ The same (it is pretended) will be subsequently declared by the

10. ‘¢ Must... .deliver the estate to the son.”?| Itis thus shown, that a separated brother is

meant ; else, if there had been no partition, he could not have separate property. In the text subse.

quently cited, it appears from the direction for making the division equally, that the case of an un.

separated coheir is intended, Since there cquid be no partition, if he were already separated. Sudd.

Phin |
ll. The wislow’s succession tein right of such an appointment.) A widow, who has accepted

authority for raising up issue to her husband, has the right of succession to his estate ; but no other

widow has so. J ‘ivamitrbdaya.
M3. The same (it is pretended) will be declared.] Jere the particle cila indicates disappro-

® Menv, 9. 146. su, 9. 120. Vasrsur‘aa, 13. 48. Na’arpa, lf 26. Vide supta:
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conteniplative shidt: “ And their childless wives, conducting’ therteelves aright, of Yosnvs.

“‘ must be supported ; but such, as are unchaste, should be expelled ; wt,

** indeed, should those, who are perverse. °*#

14, ‘Moreover, since the wealth of a regenerate man i¢ designed for reli-

gious uses, the succession of women to such property is unfit; because they are

not competent to the performance of religious rites. Accordingly, it has been:

declared by some author, ‘“« Wealth was produced for the sake of solemn sacrifi-

ces: and they, who are incompetent to the cclebration of those rites, do not par-

ticipate in the property, but are all entitled to food and raiment.’’ “ Riches were:

ordained for sacrifices. Therefore they should be allotted to persons who are

concerned with religious duties; and not be assigned to women, to fools, and to

people neglectful of holy obligations,”

15. That is wrong: for authority to raise up issue to the husband is neither

specified in the text, (‘‘ The wife and the daughters also &c.’”’{) nor is it sug-

gested by the premises. Besides, it may be here asked ; 1s the appointment to

raise up issue a reason for the widow’s succession to the property ? or is the issue,

borne by her, the cause of her succession ? If the appointment alone be the reason,

it follows, that she has a right to the estate, without having borne a son; and the

right of the son subsequently produced [by means of the appointmentt | does not

| Armotations,

bation ; as in the example ‘ Ah! wilt thou [presume to] fight.’ For this passage of Yasnyae

WALCYA will be expounded in a different sense. So the expression * by some author’ (§ 14.) is

intended as an indication of disrespect. Hence the insertion of the passage so cited, in this argument,

does not imply an acknowledgment of it as original aud genuine. Subddhint.

14. It has been declared by some author.} The passage here cited is not considored as gue

thentick ; and no authority is shown for that and the following text. Ba‘LAm-mnHatT ta.

15. And the right of the son subsequently produced does not ensue.} Which is inconsistent

with the enunciation of his right of succession, as one of the twelve descriptions of sons, proforably

to the widow and other heirs. Sudéd’hiné and BA LAM-BHAT'T A.

© Ya sKYAWALCYA; + 4 2. Ba°Lam-Bi Ars 4.
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ensue. But, if the offspring be the sole cause [of her claim,*'] the wife should

not be recited as a@ successor: since, in that case, the son alone has a right to the

goods.

16. But, it is said, women have a title to property, either through the

husband, or through the son, and not otherwise. That is wrong: for it is

inconsistent with the following text and other similar passages. ‘“ What was

given before the nyptial fire, what was presented an the bridal procession, what

has been given in token of affection, what has been received by the woman from

her brother, her mother, or her father, are denominated the sixfold property of

@ woman.’

17. Besides, the widow and the daughters are announced as successors

(§ 2), on failure of sons of all descriptions. Now by here affirming the right

of s widow, who has been appointed to raise up issue, the right of ber son to

succecd to the estate is virtually affirmed. But that had been already declared :

and therefore the wife ought not to be mentioned undey the head [of succession

to the estate | of one who leaves no male issue.

i8. But, it is alleged, the right of a widow, who is authorized to raise

up issue to her husband, is deduced from the text of Gautama: ‘* Let kinsmen

allied by the funeral oblation, by family name, and by descent from the same

patriarch, share the heritage; or the widow of a childless man: and she may

either [remain chaste, or may] seek offspring.’’§ This too is erroneous: for

Annotations,

That ts wrong: for it is sucomsistent with the following text.] Admitting the restric,

that women obtain property through their husbands or sons only, still that restriction does

not bold good universally, since women’s right of property is declared in other instances. Subddhini,

17. The wife ought not fo be mentioned.) She ought not to be here mentioned, lest it should

be thought a vain repetition, Subéd hini,

+ Mew, 6. 194.
Vide 4 8 The text js here transiated according to the
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the sense, which is there expressed, is not ‘ if she seek to obtain offspring, she

‘ may take the goods of one who left no issue;’ but ‘ persons allied by the

‘ funeral oblation, by family name, and by descent from the same patriarch,

‘ share the effects of one who leaves no issue; or his widow takes his estate:

‘ and she may either geek to obtain progeny, or may remain chaste.’ This is an

instruction to her, in regard to her duty. For the particle (vd) ‘ or,’ denoting

Besides it is fit, that a chaste

woman should succeed to the estate, rather than one appointed to raise up issue,

The

succession of a chaste widow is expressly declared: ‘© The widow of a childless

an alternative, does not convey the sense of ‘ if,’

reprobated as this practice isin the law as well as in popular opinion,

man, keeping unsullied her husband’s bed, and presevering in religious obser-

vances, shall present his funeral oblation and obtain his entire share.’”** And an

authority to raise up issue is as expressly condemned by Menu: “ By regenerate

men no widow must be authorized to conceive by any other ; for they, who au-

4horizc her to conceive by another, violate the primeval law.’’f

19. But the text of Vasisur’Ha “ An appointment shall not be through

covetousness ;’’} must be thus interpreted : ‘ ifthe husband dic either unseparated

‘ from his coparceners or reunited with them, she has not a right to the succes-

Annotations,

18. She may either seek to obtain progeny.| The author proposes two modes of conduct

for a woman whose husband is deccased. Onc is, that she should seck offspring, or endeavour to

r

obtain malc issue under an authority for that purpose. The term vd (cither, or,) in this place

docs not signify ‘ if;’ but indicates an glternative apd that implicsy an opposite case; and the

opposite case is the second mode of conduct, which, though not expressly stated in the text, must,

by force of the particle vd, in its usual disjunctive acceptution, be opposite to the desire of obtuin.

ing progeny by mcans of an appointment to raise up issue: and this is consequently determined to be

the duty of chastity. The meaning therefore is this ; two modes of conduct are here prescribed ;

either she must seek male issue by means of an appointment for that purpose, or she must

chaste. Subdd' hini.

+ Mev, 9.64, Vide C. 1. Sect. 10,Yide Vide 4 AL.
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‘sion ; and therefore an appointment to-raise up issue.must not be accepted

‘ the sake of securing the succession to her offapring,”.

90. As for the text of Na‘repa, “ Let them allow # maintenance to his

women for life ;”* Since reunion of parceners had been premised (in a former

text, viz. ‘“‘ The shares of reunited brethren are considered to be exclusively

theirs ;°+) it must be meant to assign only a maintenance to their childless

widows. Nor is tautology to be objected to that passage, the intermediate text

being relative to reunited parceners (‘‘ Among brothers, if any one die without

issue, &c.”{) For women’s separate property 1s exempted from partition by this

explanation of what had been before said ; and a mere maintenance for the widow

is at the same time ordained.

21. The passage, which has been cited, ‘° Their childless wives, conducting

themselves aright, must be supported ;’’§ will be subsequently shown to intend

the wife of an impotent man and so forth. ||

22. As for the argument, that the wealth of a regenerate man is designed

Annotattons,

19. Therefore an appointment .... must not be accepted.] Considering, that she has not herself

a right to the estate, she ought not to seek an authority for raising up issue, from covetousness, with

the view that the wealth may go to her progeny, as it cannot belong to herself. Subd hint.

20. Nor ts tautology lo be objected.) On the ground, that both passages convey the same

import. For, in explaining what had been before said, the two several passages convcy two distinct

meanings : namely, that the women’s separate property is not to be divided ; and that a maintenance

only is to be granted to them. What had been before said, is not all which is afterwards declared ;

that it should be charged with tautology. The text “‘ Among brothers, if any one die without

issuc,”’ is an explanation of the preceding one (‘* The shares of reunited brethren are considered to be

exclusively theirs.) The close of it, ‘* except the wife’s separate property,” is a declaration of her

property being indivisible ; and the subsequent passage (°* Let them allow a maintenance to his woe

men for life?) contains a separate injunction, Ba’LaAM-BHAT TA.

* Na’arna, 13. 26. Vide § 19. + Na’repa, 18. 24.
Na’repa, 13.25. See Cb. 11. Sect. 1. § 48.
Vide supra. § 13, | Vide Sect. 10, § 15.
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for religious uses; and that. woman’s suecession te-such property is en@t, ‘be-

cause she is not competent to the performance of religious rites; that-is wreng?

for, if every thing, which is wealth, be intended for sacrificial purposes, then

charitable donations, burnt offerings, and similar matters, must remain unaccom-

plished. Or, if it be alleged, that the applicableness of wealth to those uses is.

uncontradicted, since sacrifice here signifies religious duty in general; and chari-

table donations, burnt offerings and the rest are acts of religious duty: still other

purposes of opulence and gratification, which are to. be effected by means of

wealth, must remain unaccomplished ; and, if that be the case, there is an incon-

sistency in the following passages of Yasnyawautcya, Gautama and Menu.

«N eglect not religious duty, wealth or pleasure, in their proper season.”"* ‘ To

the utmost of his power, a man should not let morning, noon or evening be

fruitless, in respect of virtue, wealth and pleasure.”’*+ ‘‘ The organs cannot so

effectually be restrained by avoiding their gratification, as by constant know-.

ledge [of the ills incident to sensual pleasure.’’t

23. Besides, if wealth be designed for sacrificial uses, the argument would

be reversed, by which it is shown, that the careful preservation of gold (incul-

Ammotations..

Sacrifice here stgnifies religio:.s duty in general.] The relinquishment of a thing, with

the view to its appertaining to a deity, is a sacrifice (yaga) or consecration of the thing. The

same design, terminated by casting thy thing into the flames, is a burnt offering (homa) or holocaust.

The conferring of property on another by annulling a previous right, is a gift (dana) or donation.

Sach is the difference between sacrifice, burnt offering and donation. Subdd’hini.

‘6 In thetr proper season.” ] This part of the text was wanting in the quotation of'it, as hero:

exhibited: but the passage, as it is read in its proper place, by the Mitdcshard, Avana’nca and the

Dipacaticd, contains the words swacé cdlé ‘ in their proper season.”

23. The argument would be reversed.] The reasoning here alluded to-occurs in the Mimansd ;

and is the 12th topick of the 4th section of the 3d chapter. The passage of the Veda, which is there

examined, and the initial words of which are quoted in the text, enjoins the careful preservation of

AWalcys, 1.115. + Not found in Gavrama'sinstitutes. { Menu, 2. 90. pastially quoted in this place.
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cated by a passage of the Véda"] ‘ Let gold be preserved,” is intended not for

rcligious ends, but for human purposes.

f

», Moreover, if the word sacrifice import religious duty ‘in general, the

succession of women to estates is most proper, since they are competent to the par-

formance of auspicious and conservatory acts [as the making of a pool or a

garden &c.t ]

25. The text of Na‘repa, which declares the dependence of women, (“ A

woman has no right to independence,’’} ) is not incompatible with their acceptance

of property ; even admitting their thraldom.

26. How then are the passages before cited (‘‘ Wealth was produced for

the sake of solemn sacrifices &c.”’ || ) to be understood? The answer is, wealth,

which was obtained [in charity§j for the express purpose of defraying sacrifices,

must be appropriated exclusively to that use even by sons and other successors,

The text intends that: for the following passage declares it to be an offence [to

act otherwise, | without any distinction in respect of sons and successors. ‘‘ He,

who, having received articles for a sacrifice, disposes not of them for that pur-

pose, shall become a kite or a.crow.’’@

27. tis said by Ca‘ryayana “ Heirless property goes to the king, de-

ducting however a subsistence for the females as well as the funeral charges:

Annotations,

gold, lest it,lose its brightness and be tarnished. ‘The question, raised on it, is whether the obscr.

vance of the precept be essential to the efficacy of sacrifice or serve only a human purpose; and the

result of the reasoning is, that the precept affects the person, and not the sacrifice. ‘This rcasoning

is considered by the author to be incompatible with the notion, that wealth is intended solely for

sacrificial uses.

* Ba’ LAM-BHATT A. + Ba°Lan-BHAT TA.
} Vide § 14. § Ba LaM-BHAT YA.

@ This is a passage of Menu according to Ba°Law-SHAT TA; and a text of the same import, but expressed in

other words, occurs im his institutes, J1. ~

{ Na’repa, 13. 81.
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but the goods belonging to a venerable priest, let him bestow on venerable

priests.” “‘ Heirless property,” or wealth which is without an heir to succeed

to it, “ goes to the king,” becomes the property of the sovereign; ‘ deducting

however a subsistence for the females as well as the funeral charges :”’ that is, ex-

cluding or setting apart a sufficiency for the food and raiment of the women, and as

much as may be requisite for the funcral repasts and other obsequies in honour of

the late owner, the residue goes to the king. Such is the construction of the tcxt.

An exception is added: “but the goods belonging to a venerable priest,’ de-

ducting however a subsistence for the fematcs as well as the charges of obsequies,

‘‘let him bestow on a vencrable priest.’

28, This relates to women kept in concubinage: for the term employed is

© females’’ (yoshid.) The text of Na‘repa likewise relates to concubines;

since the word there used 1s “ women” (str¢.) ‘ Except the wealth of a Brah-

mana [property goes to the king on failure of heirs.] Buta king, who is atten-

tive to the obligations of duty, should give a maintenance to the women of such

persons. The law of inheritance has been thus declared.’’*

29. But sincethe term “ wife’’ ( patni ) is here employed, (§2.) the succes-

sion of a wedded wife, who is chaste, is not inconsistent with those passages.

Therefore the right interpretation is this: when a man, who was sepa-30.

rated from his coheirs and not reunited with them, dies leaving no male issue,

Annotations,

97. © Let him bestow on venerable priests” ....° let him bestow on a venerable priest.’

The commentator, Ba LamM-BuatT TA, considers as a variation in the reading of the text, the subse.

quent interpretation of it, ‘let him bestow on a venerable priest :’ s rétriydyopapadayce in place of

srétriyébhyas tad arpayét, He remarks, however, that the singular number is used generically.

28. The tcxt....relutes to concubines.| Or to twice-emarried women and others not consia

dered as wives espoused in lawful wedlock. Bawam snatt a.

9 13. 61—52,
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his widow [if chaste*] takes the estate in the first instance. For partition had

*--- premised ; and reunion will be subsequently considered.

31, Itmust be understood, that the explanation, proposed by Sricara

and others, restricting [the widow’s succession] to the case of a small property,

is refuted by this [following argument.t] If there be legitimate sons, it is pro-

vided, whether partition be made in the owner’s life time or after his decease,
that the wife shall take a share equal to the son’s. “If he make the allotments

equal, his wives must be rendered partakers of like portions.”t And again:

« Of heirs dividing after the death of the father, let the mother also take an

equal share.”§ Such being the case, it isa mere errour to say, that the wife

takes nothing but a subsistence from the wealth of her husband, who died lea-

ving no male issuc,

32. But it is argued, that, under the terms of the texts above cited, (‘ his

wives must be rendered partakers of like portions;’’ and “ let the mother also

take an equal share ;”’) a woman takes wealth sufficient only for her maintenance.

That is wrong: for the words ‘ share’ or “ portion,”’ and “ equal”’ or “ like,”’

might consequently be deemed unmeaning.

Annotations, .

31. It is a mere crrour to say, that the wife takes nothing but a subsistence.] Uf the wife

share a portion equal to that of a son, not an allotment sufficient only for her support, both when

the husband is living, and after his decease, though sous exist; more especially should it be afirmed,

that she obtains the whole wealth of her husband, who Icaves no male issue: and thus, since the

widow’s succession (o the whole estate is established by reasoning a fortiori, the assertion, that she

obtalus no more than food and raiment, is erroneous. Besides, since the wife’s participation with a

son, who is entitled to take a share of the estate, or, if there be no other son, the whole of it, has

been expressly ordained, it is fit that she should, on failure of male issue, take the wealth of her

childless husband being separate from his coheits. Subdd’hini.

32. For the words ‘ share” and ‘* equal”? might consequently be deemed unmeaning. ]

Cc. j. Sect. T. 4 1.® Ba‘Lam-pmary’a. + Ibid. C. 1. Sect. 2. § 8.
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33. Or suppose, that, if the wealth be great, she takes precisely enough

for her subsistence ; but, if small, she receives, a share equal to that of a son.

This again is wrong: for variableness in the precept must be the consequence.

Thus, if the estate be considerable, the texts abovecited, (‘‘ his wives must be

rendered partakers of like portions; and ‘let the mother also take an equal

share ;’’) assisted by another passage [‘‘ Let them allow a maintenance to his

women for life ;’’ § 12.*] suggest. an allotment adapted for bare support. But, if

the estate be inconsiderable, the same passages indicate the assignment of a share

equal to a son’s,

34. Thus, in the instance of the Chaturma sya sacrifices, in the disquisition

(of the Mcmansé] on the passage dwaych pran‘ayanti ;+ where it is maintained

Annotations,

Those terms are commonly employed to signify * portion’ and ¢ parity.” By abandoning their

signification without sufficient cause, they would appear unmeaning. Subdd'hiné.

33. Variableness in the precept must be the consequence.| If the passages above cited

(§ 31.), assisted by another passage (§ 12.), ordain the widow’s reccipt of a sufficiency for her

support, at the time of making a partition with the sons, whethcr her husband, who was wealthy,

be then alive or dead; but ordain her taking of a share equal to that of a son, if her husband

possess little property ; then a single sentence, once uttercd, is m one case dependant [on a different

passage, for its interpretation,] and not so in another instance. Consequently, since it docs not

yetain an uniform import, there is variableness iu the precept. Subdd'hinz.

34. In the instance of the Chaturmasya sacrifices.] ‘These are four sacrifices performed on

successive days, according to some authorities; but in the months of A’shdd'ha, Cartica and

Phalguna, according to others. They are severally denominated Vatswédéva, Varun’a-praghasa,

Sdcaméd’ha and Sundsiriya. The oblations consist of roasted cakes (purdddsa),; and, at the

second of them, two figurcs of sheep made of ground rice, ‘he cakes are prepared in the usaal

manner, consisting of ground rice, kneaded with hot water, and formed into lumps of the shape of

a tortoise: these are roasted on a specified number of potsherds (capdla) placed in a circular hole,

which contains one of the three consecrated fires perpetually maintained by devout Brahman as.

In the disquisition on the passage Away 6h pran‘ayanti.] Part of a passage of the Veda, which

is the subject of a disquisition in the Mimdnsd, and which gives name to it. This is the ninth (or,

and + Mimansd, 1. 3. 9-
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by the opponent, that the rules for the preparation of the sacrificial fire at the

Sv ma-yd ga extend to these sacrifices; in consequence of which the injunction not

to construct a northern altar (uttara-védi) at the Vuis'wédéva and Suna s’r7 ya sa-

crifices, must be understood as 2 prohibition of such altar; {which should else

be constructed at those sacrifices, as ata SJ maydéga:] but it Is answered by an

advocate for the right opinion, that it is not a prohibition of that altar as sug-

gested by extending to these sacrifices the rules for preparing the sacrificial fire

at the Séma-ydga, but an exception to the express rule ‘“* prepare an uttara-vé di

‘* at this sacrifice [ viz. at the Chaturmasya :”] it is urged in reply by the oppo-

nent, that variablenesss im the precept must follow, since the same precept thus

authorizes the occasional construction of the altar, with reference to a probibi-

tion of it, at the first and last of the [four] periods of sacrifice, and commands

the construction of it at the two middle periods, independently of any other

maxim: but it is finally shown as the right dectrine, for the very purpose of ob-

viating the objection of variableness in the precept, that the prohibition of the

altar at the first and last of the periods of sacrifice is a recital of a constant rule;

and that the injunction, ‘‘ prepare the wttara-védi at this sacrifice,’’ commands

its construction at the two middle periods (namely the Varun‘a-praghdsa and

Sécamédha) with a due regard to that explanatory recital.

35. <As for the doctrine, that, from the text of Menu (‘* Of him, who

Ainiwtations,

according {o one mode of countiug, the seventh) topick in the third section of J.imini’s seventh

chapter. Sec JimutTa-vauana. Ch. 11. Sect, 5. .

Since the same precept authorizes the occasional coustruction of the altar.] Since one pre-

cept commands it at a Chdturmdsya sacrifice, and another forbids it at two of the periods of that sa.

crifice; the injunction, contrasted with the prohibition, seems to imply an option in this case: but,

being contrasted with any other rule, it becomes a cogent precept in the instance of the two

periods: and thus the rule, being cogent in one case and not iu the other, is variable in its

and effect. "
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leaves no son, the father shall take the inheritanee, or the brothers,’’*) as

well as from that of Sanc’Ha (“* The wealth of a man, who departs for heaven,

jeaving no male issue, goes to his brothers. If there be none, his father and

mother take it: or his eldest wife.’’t) the succession of brothers, to the estate

of-one who leaves no male issue, is deduced; and that a wife obtains a

sufficiency for her support, under the text ‘ Let them allow a maintenance to his

women for life:’’t this being determined, if a rich man die, leaving no male

‘Fesuc, the wife takes as much as is adequate to her subsistence, and the brethren

take the rest ; but, if the estate be barely enough for the support of the widow,

or less than enough, this text (‘‘ The wife and the daughtcrs also ;’’§) is pro-

pounded, on the controverted question whether the widow or the brothers inherit,

to show, that the first claim prevails. This opinion the reverend tcacher does

not tolerate: for he interprets the text, ‘‘ Of him who leaves no son, the father

shall take the inheritance, or the brothers;’’ {| as not relating to the order

of succession, since it declares an alternative; but as intended mercly to show

the competency for inheriting, and as applicable when the preferable claimants,

the widow and the rest, fail. The text of Sanc'ua too relates toa reunited

brother.

36. Besides it does not appear either from this passage [of Ya‘snrawat-

or from the context, that it is relative to an inconsidcrable estate. If the

Annotations.

_385. On the controverted question whether the widow or the brothers inherit.| Whether the

widow inherits, as provided by Na'nepa; or the brothers succerd conformably with the texts of

Menu and Sanc’ua. Ba LAM-BHATT A.

This opinion the reverend teacher does not éolerate.] Meaning Vis'warw Pa. Subbd’ hing

and BATLAM-BHATT A.

The test of S:anc'ua relates to a reunited brother.] Vt relates to the case of a brother, who,

aficr separation, becomes associated with his coheirs, from affection or any other motive. Subod hini.

Vide, 7. Thid. { Na‘reoa. Vide § 7.
Mrenc. Vide 7.
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concluding sentence, ‘ On the failure of the first among these, the. next in order

‘ is heir ;* be restricted to the case of a small property, by reference to another

passage, in two instances (of the widow and of the daughters, ) but relate te

wealth generally in the other instances (of the father and the rest,) the conse-

quent defeet of variableness in the precept (§ 33.) affects this interpretation.

37. ‘* Ifa woman, becoming a widow inher youth, be headstrong, a main-

tenance must in that case be given to her for the support of life.”’+ This passage

of Ha’rita is intended for a denial of the right of a widow suspected of inconti-

nency, to take the whole estate. From this very passage [of Ha’riraf], it

appears that a widow, not suspected of misconduct, has a right to take the whole

property.

38. With the same view, Sanc’na has said “ Or his eldest wife.” (§ F.)

Being eldest by good qualities, and not supposed likely to be guilty of inconti-

nency, she takes the whole wealth; and, like a mother, maintains any other

headstrong wife [of her husband. ] Thus all is unexceptionable.

39. Therefore it is a scttled rule, that a wedded wife, being chaste, takes

the whole estate of a man, who, being separated from his coheirs and not subse-

quently reunited with them, dies leaving no male issue.

* Vide § 2.

+ In the Viudda-chintdman'i this passage is read without the conditional particle: viz. ‘* A womap.... is head-
atrong » but a maintcnance must ever be given to her..."

VA.



ON INHERITANCE. 941

SECTION IL

Right of the daughters and daughtcr’s sons.

¥. Qn failure of her, the daughters inherit. ‘They are named in the plural

number (Section 1. § 2.) te suggest the equal or unequal participation of

daughters alike or dissimilar by class.

Thus Ca’rya’yana says, ‘© Let the widow succeed to her husband’s

wealth, provided she be chaste; and, in default of her, ict the daughter inherit,

if unmarried.’* Also Vr¥uaspati: “ The wife is pronounced successor to

the wealth of her husband; and, in her default, the daughtcr. Asa son, so docs

the daughter of a man proceed from his several limbs. Wiow then should any

cther person take her father’s wealth ?”’

3. If there be competition between a married and an unmarried daughter,

the unmarried one takes the succession under the specifick provisions of the

text above cited ( “ in default of her, let the daughter inherit, if unmarried.” )

Arunotations.

1. They are named in the plural number.] Were female issuc is signified by the original

word ‘‘daughter’? (duhi/ri:) and that is applicable, indifferently, to such as belong to the same or

to diffcrent tribes.

which includes, without inconsistency, those who are dissimilar from the parent. Therefore daughters,

Plurality is denoted by the termination of the plural number, (as in duhitaras, )

alike or different by class, are indicated by the original word and its termination. They share

equal or uncqual portions in the order before mentioned: namety four sharcs, three, two or one

(C. 1. Sect. 8. § 1.) Subddhini.

* Vide supra. Scct. 1, 6.
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4. If the competition be between an unprovided and an enriched daughter,

the unprovided one inherits; but, on failure of such, the enriched one succeeds:

for the text of Gautama is equally applicable to the paternal, as to the maternal,

estate. “ A woman's separate property goes to her daughters, unmarried or

unprovided.’’*

th, It must not be supposed, that this relates to the appointed daughter:

for, in treating of male issue, she and her son have been pronounced equal to the

legitimate son (‘¢ Equal to him is the son of an appointed daughter,’’+ or the

daughter appointed to be a son.t )

6. By the impott of the particle “also” (Sect. I. § 2.) the daughter’s

son succeeds to the estate on failure of daughters. Thus Visyn’y says, ‘If @

man leave neither son, nor son’s son, nor [wife, nor female§] issue, the daugh-

ter's son shall take his wealth. For, in regard to the obsequies of ancestors,

daughter's sons are considered as son’s sons.” || Menu likewise declares, ‘‘ By

that male child, whom a daughter, whether formally appointed or not, shall pro-

4. The text of Gavrama ts equally applicable to the paternal .... estate.] The meaning

is this: since the daughter’s right is declared with reference to a woman’s peculiar property, but

it is not intended by using the word ** woman's” to restrict it positively to that single object, the

parity of reasoning holds good. Suwbéd'hini.

For, in treating of male issue, she and her son have been pronounced §c.| Since she has

been noticed while treating of male issue, the introduction of her in this place would be improper.

Subd hini.

6. The daughter’s son succeeds to the estate on failure of daughters. | According to the come

mentary of BALAmMepnAtT TA, the daughter's daughter inherits in default of danghter’s sons. He

5.

grounds this opinion, for which however there ig no authority in VisnyaA Nes wanra’s text, upon the

analogy, which this author has admitted in another case, between the succession to a woman’s separate

property and the inheritance of the paternal estate. (Vide § 4.)

‘MA, 28, 22, Vide supra. C. 1. Sect. 3. § It.
Co Y. Seer Vt. G0. ~. EG be Seat, I 83, § Bavcanendar
Not found iu Visun c's institutes: but cited wader his name in the Sairiti-chandrica.
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duce from a husband of an equal class, the maternal grandfather becomes the

grandsire of a son’s son: let that son give the funeral oblation and possess the

inheritance.’’*

SECTION MOL

Right of the Parents,

I. On failure of those heirs, the two parents, meaning the mother and the 1. Next
parents tuberit.

father, are successors to the property.

9. Although the order, in which parents succeed to the estate, do not ent, the

clearly appear [from the tenour of the text; Sect. I. § 2.] since a conjunctive ther 2

compound is declared to present the meaning of its scveral terms at once ;+

and the omission of one term and retention of the other constitute an exccp-

Annotations,

2. Although the order ....do not clearly appear.]| It is declared, that the two parents are

successors to the property, if there be no daughter nor daughter’s son. Since the term (pitarax)

© parents’ is formed by omitting one and retaining the other member of a complex cxpression

(mother and father ;) shall they conjointly take the estate, or scverally? and is the order of suce

cession optional, or fixed and regulated ? ‘he author replies to these questions. Subdd’hini.

A conjunctive compound ts declared &c.| A compound term is formed, as directed by Pa‘n'uns

and his commentators, t when two or more nouns occur with the import of the conjunction ‘ and,’

in two of its senses (viz. reciprocation and cumulation.g) This is limited by the cmendatory rule

of Ca‘tya’vana to the case where the sense conveyed by each word is presented at once: while the

samc terms, connected in a phrase by the conjunction copulative, would present the scase of cack

successively.

The omission of one term and retention of the other constitute an cxception.| When the

word pi/r¥ ‘father’ occurs with mdért ‘mother,’ it may be retained and the other term be rejected,

* Meww, 9. 196. + Vartica, 1. on Pa*w’tnt, 2. 2. 20. Vide infra. Sect. 11.

See Dictionary of Amzna, Book 3. Chap. 4. Sect. 28 Verse 2
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is nearest to her

S44 THE MITACSHARA | ASAP. If,

tion* to that [complex expression;] yet, as the word ‘ mother’ stands first

ia the phrase into which that is resolvable, and is first in the regular com-

pound (mdtdpitarau) ‘ mother and father ’+ when not reduced [to the simpler

form pitarau ‘ parents’ ] by the omission of one ferm and retention of the other ;

it follows from the order of the terms and that of the sense which is thence de-

duced, and according to the series thus presented ‘in answer to an inquiry con-

cerning the order of succession, that the mother takes the estate in the first in-

stance; and, on failure of her, the father.

3. Besides the father is a commen parent to other sons, but the mother

is mot so: and, since her propinquyity is consequently greatest, it is fit, thet she

Annotations.

This is an exception to the general rule of composition. It is optional; and the regular form may

be retained in its stead. Ex. Pitgrau ‘two parents;’? or Matdpitarau ‘mother and father.’

Pawn, 1. 2. 70. and 2, 2. 29.—84, |

Fhe word mother stands frst én the phrase into which that is resoloable.| ‘The compound

term, whether reduged to the siypler expression or retaining its complex form, is resolvable into

the phrase mata cha pita cha ‘ both the mother and the father.’ This, however, is only the custo.

mary order of terms, not specially enjoined hy any rule of syntax.

{Is first in the regular compound.] Conformably with ane of Ca‘rya’yana’s amendatory

rules on Pa‘n rn1’s canon for.the collocation of terms in composition. (2. 2. 34.) That rule requires

the most revered object to have precedence: and theexample of the rule, as given in Pa TANsaxi’s

Mah dbhashya and Va wana’s Gastcd-oritti,.is this very compound term mdtdpitarau * mother and

father.” -The commentators, Caryav'a and Haraparra, assign reagons why a mother is considered

to be more venerable than a father.

ft follows, from the order of the terms.] The compound term mdfdpitarau * mother ang

father,’ as well as the abridged and simpler expression pifarau ‘ parents,’ is resolvable into the

same phrasc mdtd cha pita cha * both the mother and the father.’ Thus, in every form of expres

sion, * mother’ stands first. Wence the author infers, that the mother’s priority in regard te

succession to wealth is intended by the text (Sect. 1. § 2.)

8. The futher is a common parent to other sous.) The mother is, in respect of sons, not

@ common parent to several sets of them: and her propinquity is therefore more immediate, compared

» i, 2 i0, + Fiurtica, 3. on Panini, 2 2 34,
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should take the estate in the first instance, conformably with the text ‘‘ To the

** nearest sapind a, the inheritance next belongs.’’*

4. Nor is the claim in virtue of propinquity restricted to (sapin‘d‘as)

Kinsmen allied by funeral oblations: but, on the contrary, it appears from this

very text, (§ 3.) that the rule of propinquity is effectual, without any exception,

in the case of (samanédacas) kindred connected by libations of water, as well

as other relatives, when they appear to have a claim to the succession.

5. Therefore, since the mother is the nearest of the two parents, it is most

fit, that she should take the estate. But, on failure of her, the father is successor

to the property.

with the father’s. But his paternity is common; since he may have suns by women of equal rank

avith himself, as well as children by wives of the Cshatriya and other inferiour tribes; and his

mearness is therefore mediate, in comparison of the mother’s. The mother consequently is nearest

to her child; and she succeeds to the estate in the first instance, since it is ordained by a passage of

Menu, that the person, who is nearest of kin, shall havethe property. Subod'hini.

5. On fatlure of her, the father ts successor to the property.| The commentator, Ba‘Lam.

BHATT A, is of opinion, that the father should inherit first and afterwards the mother; upon the

analogy of more distant kindred, where the paternal line has invariably the preferonce before the

maternal kindred ; and upon the authority of several express passages of law. Nanva Pan pira,

author of commentaries on the Mitdcshera and on the institutes of Visun‘u, had before maintained

the same opinion. But the elder commentator of the Mitdacshard, Vis wes WARA-BHAT TA has in

this instance followed the text of his author in his own treatise entitled Madune-Parijdta, and has

supported Visnyva Nes WARA’s argument both there and in his commentary named Subod'hint.

Much diversity of opinion docs indecd prevail on this question. S ricaga maintains, that the father

and mother inherit together: and the great majority of writers of eminence (as AraRranca and

CAMALA‘CARA, and the authors of the Smriti-chandricad, Mudana-rataa, Vyavahara-maytc’ha &c.)

gives the father the preference before the mother. JimuTa-va nana and RacuunaNnvana have

adopted this doctrine. But Va‘cuespati mis RA, on the contrary, concurs with the Mitacshara

in placing the mother before the father; being guided by an erroacous reading of the text of

Visun’u (Sect. 1. § 6.), a8 is remarked in the Viramitroduyu. The author of the latter work

* Mrnv, 9. 187%,

Q

rit

bly with a pas-

sage ol MENU.

4. That text,

thourh it speak

ef Sapind as, is

not restricted

to them.

&. Conclusion.



1. Next to the

parents, the

brothers inhe-
rit.

WaRA_ affirms
the prior right

of the paternal

gtandmother ;

on the ground

of a passage of

THE MITACSHARA CHAP, FI.346

SECTION IV.

Right of the Brothers.

1. On failure of the father, brethren share the estate. Accordingly Menu

says, ‘‘ Of him, who leaves no son, the father shall take the inheritance or the

brothers.’’*

2. It has been argued by D'ua’rEeswara, that, ‘ under the following text

‘of Menu, “ Of ason dying childless, the mother shall take the estate; and,

* the mother also being dead, the father’s mother shall take the heritage ;”+

‘ even while the father is living, if the mother be dead, the father’s mother, or

* in other words the paternal grandmother, and not the father himself, shall take

¢ the succession : because wealth, devolving upon him, may go to sons dissimilar

proposes to reconcile these contradictions by a personal distinction. If the mother be individually

morc venerable than the father, she inherits; if she be less so, the father takes the inheritance.

1, Brethren.) The commentators, Nanna Pan pita and Ba vam-suat TA, consider this as

intending ‘ brothers and sisters,’ in the same manner in which ‘* parents” have been explained

¢ mother and father,’ (Sect. 8. § 2.) and conformably with an express rule of grammar (Pa‘N‘INI,
1. 2. 68.) They observe, that the brother inherits first: amd, in his default, the sister. This

opinion is controverted by Camara cara and by the author of the Vyavahara-maytc' ha.

2. It has been argued by D'nareswara.| It had been shown (Scct. 3), that the father

inherits on failure of the mother. But that is stated otherwise by different authors. To refute-the

Opinion maintained by one of them, the author reverts to the subject by a retrospect analogous to
the backward look of the lion. Subddd’hint and BaLam-suaT ra.

Because wealth, devolving on him, may go to sons dissimilar.| The meaning is this: if the

succession be taken by the father, the property becomes a paternal estate, and may devolve on his

sons whether belonging to the Murdd’havasicta [or another mixt{ } tribe or to his own class. But,

Menu, 9. 185. Vide Sect. 1. § 7. MENU, 9. 217. Vide Sect. 1. § 7.
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* by class; but what is mbherited by the paternal grandmother, goes to such onl y

‘ as appertain to the same tribe: and therefore the paternal grandmother takes

* the estate.’ i

3. The holy teacher [Vis waru’Pa*] does not assent to that doctrine:

because the heritable right of sons even dissimilar by class has been expressly

ordained by a passage abovecited: ‘‘ The sons of a Brahma‘a, in the several

‘* tribes, have four shares, or three, or two, or one.’’+

4. But the passage of MEnv, expressing that “ The property of a Brah-

mana shall never be taken by the king,’’{ intends the sovereign, not a son [of

the late owner by a woman of the royal or military tribe].

5. Among brothers, such, as are of the whole blood, take the inheritance in

the first instance, under the text before cited: ‘* To the nearest sapin‘da, the in-

heritance next belongs.”’ || Since those of the half blood are remote through the

‘difference of the mothers.

6. Ifthere be no uterine (or whole) brothers, those by different mothers

inherit the estate.

if it be taken by the grandmother, it becomes a maternal estate and devolves on persons of the same

tribe, namely her daughters; or successively, on failuee of them, her daughter’s sons, her own sons,

and so forth. Subdd’hint and Ba‘Lam-sHar rs.

4. Intends the sovereign, not a son.) It docs not prohibit the succession of a Brahman‘a's

son by a Cshatriyd wife, denominated king as being of his mother’s tribe, which is the royal or mi-

litary one. But it relates to an escheat to the sovereign. Therefore it is not an exception to the

passage cited in the preceding paragraph: and Vis’ waru PA’s reasoning holds good, that ‘ D'a ru’s’-

© wara’s objection would be valid, if there were any harm in the ultimate succession of sons dissimi-

‘lar by class. But that is not the case. On the contrary, they are expressly pronounced by the

© text here cited, to be partakers of inheritance.’ Subod’hini.

6. If there be no uterine (or whole) brothers, those by different mothers inkcrit.) The

+ Vaounvawarcy 4, 2. 126. Vide snp . C. 1. Sect. 8 § 1.® The name is supplied bv the §

J Manu, 9. 187. Vide Sect. 3. § 3.' MEnv, 9. 189. Vide infra. Sect. 7. § 5.
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” On failure of brothers also, their sons share the heritage in the order of
”

the respective fathers.

8. Incase of competition between brothers and nephews, the nephews have

no title to the succession: for-their right of inheritance is declared to be on fai-

lure of brothers [‘ both parents, ‘brothers likewise, and their sons.” Sect,

9. However, when a brother has died leaving no male issue [nor other

nearer heir,t] and the estate has consequently devolved on his brothers indiffer-

ently, if any one of them die before a partition of their brother’s estate takes

place, his sons do in that case acquire a title through their father: and it is fit,

therefore, that a share should be allotted to them, in their father’s right, at a

subsequent distribution of the property between them and the surviving brothers,

Annotations,

author of the Vyavahara-mayic’ha censures the preference here given to the brothers of the half

blood before the nephews, being sons of brothers of the whole blood.

7. Their sons share the heritage.| Including, say Nanna Pan‘o'1ta and Ba‘tameBHAT'T Ay

the daughters as well as the sons of brothers, and the sons and daughters of sisters. ‘This consequent.

Jy will comprehend al! nephews and nieces.

In the order of the respective fathers.] In their order as brothers of the whole blood, and of

the half blood, Ba tamMesuarT a.

By analogy to the case of grandsons by different fathers (Chap. 1. Sect. 8.), the distribution of

shares shall be made, through allotments to their respective fathers, and not in their own sight, whe»

ther there be onc, two, or many sons of each brother. Subdd’hini.

That is wrong: for the brethren had not a vested interest in their brother’s wealth before thcir

decease; and property was only vested in the nephews by the owner's demise. BA LAM-BHATT 4.

+ Ba Lam-3uaTya,
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SECTION YV.

Succession of kindred of the same family name: termed Gotraja, or gentiles.

1. If there be not even brother’s sons, gentiles share the estate. Gentiles are 1
nephew, the

the paternal grandmother and relations connected by funeral oblations of food

and libations of water.

In the first place the paternal grandmother takes the inheritance. The £. First the pas
crual = graud-

paternal grandmother’s succession immediately after the mother, was seemingly TMTMTM*"

syiggested by the text before cited, ‘‘ And, the mother also being dead, the father’s

mother shall take the heritage :’’* no place, however, 1s found for her in the com-

pact series of heirs from the father tothe nephew: and that text (‘‘ the father’s

mother shall take the heritage’’) is intended only to indicate her general competen-

cy for inheritance. She must, therefore, of course succeed immediately aficr the
nephew ; and thus there is no contradiction.

3. On failure of the paternal grandmother, the (gotraja) kinsmen sprung 2% Next the

Annotations.

1, Gentiles.] Gotraja or persons belonging to the same general family (g4tra) distinguished

by acommon name: these answer ncarly to the Gentiles of the Roman law.

2. She must, therefore, of course succeed.} Some copics of the Mitacshard read this pas-

sage differently. The variation is noticed iu the commentary of BasamesnatT a. viz. § She

© succeeds, after the preceding claimants, if they be dead,’ uparitana-mritdnantaram instead of

utcarshé tat sutdnantaram. ‘The commentary remarks, that the ‘ preceding (uparitana) clale

¢ mants’ are the father and the rest down to the brother’s son.

3. On failure of the paternal grandmother .... the paternal grandfather.) BA LAM-suat ra

® Sect. 1. § 7.

R
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from the same family with the deceased and (sapin'd'a) eonneeted by funeral

oblations, namely the paternal grandfather and the rest, inherit the estate. For

kinsmen sprung from a different family, bert connected by funeral oblations, are

indicated by the term cognate (band’hu Sect. 6.)

4. Here, on failure of the father’s descendants, the heirs are successivel y

the paternal grandmother, the paternal grandfather, the uncles and their sons.

5. On failure ofthe paternal grandfather’s line, the paternal great grand~

mother, the great grandfather, his sons and their issue, inherit. In this man-

ner must be understood the succession of kindred. belonging to the same general

family and connected by funeral oblations.

Annotations,

insists, that the gramifather inherits before the grandmother, as the father before the mother. Sor

Section 3.

5. In this manner must be understood the succession of kindred.] The Subod’ hint, come

menting on the first words of the following section, carries the enumeration a little further: viz.

* the paternal great grandfather’s mother, great grandfather’s father, great grandfather’s brothers

* and their sons. The paternal groat gramdfathcr’s grandmother, great grandfather's grandfather,.

* great grandfather’s uncles and their sons. The. same analogy holds in the succession of kindred

connected by a common libation of water.’

The scholiast of Visun’v, who is also one of the commentators of the Mitdcshard, states other-

wise the succession of the near and distant kindred, in expounding the passage of Visunvu ‘‘ if no

brother’s son exist, it passes to kinsmen (band’hu;) in their default, it devolves on relations (sa

culya):* where BALAM-BHAT T A, on the authority of a readiug found in the Madana-ratnay

proposes to transpose the terms band’hu and saculya; for the purpose of reconciling Visun‘u with

Yaunyawancya, by interpreting saculya in the sense of gotraja or kiusmen sprung from the

same family. Nanna ran’pita, presorving the common reading, says ‘ kinsmen (dand’hu) are

© sapin'd as; and these may belong to the same general family or not. First those of the same gene~

‘ ral family (sagétra)are heirs, They are three, the father, paternal grandfather, and great grand~

© father; as also three descendants of cach. The order is this: In the father’s line, on failure of

© the brother’s son, the brother’s son’s son is heir. In default of him, the paternal grandfather,

© his son and grandson. Failing these, the paternal grcat grandfather, his son and grandson,

“uv, UT. L011.
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6. Ifthere be none such, the succession devolves on kindred eonnected by

libations of water : and they must be understood to reach to seven degrees beyond

the kindred connected by funeral oblations of food: or else, as far as the limits

of knowledge as to birth and name extend. Accordingly Vrihat-Menvu says
“« The relation of the sapin'd'as, or kindred conneeted by the funeral oblation,

ceases with the seventh person: and that of sama‘no’dacas, or those connected

by @ common libation of water, extends to the fourteenth degree; or a8 some

§ this marmer' the succession passes to the fourth degree inclusive; and not to the fifth: for the text

* expresses ¢ The fifth Tas no concern with the funeral oblations.’* The daughters of the father

¢ and other ancestors must be admitted, like the daughter of the man himself, and for the same reason.

€ On failure of the father’s kindred connected by funeral oblations, the mother’s kindred are heirs :

6 namely the matcrnal grandfather, the maternal uncle and his som; and so forth. In default of

© these, the successors are the mother’s sister, her son and the rest.”

The commentator takes occasion to censure an intcrpretation, which corresponds with that of

the Mitdcshard as delivered in the following section (S. 6. § 1.); and according te which the cog.

nate kindred of the man himself, of his fathcy and of his mother are the sons of his father’s sister and

so forth: because it would follow, that the father’s sister’s son and the rest would inherit, although

the man’s own sister and sister’s sons were living. Ba’tam-suatTtT’a, however, repels this objection

by the remark, that the sister and sister's sons have been already noticed as next in succession to the

brother and brother’s sons: which is indeed Nanpa Pan‘p1Ta’s own doctrine.

He adds, ‘ after the heirs abovementioned, the saculya or distant kinsman is intitled to the suce

¢ cession: meaning a relation in the fifth or othcr remoter degree.’

This whole order of succession, it may be observed, differs materially from that which is taught

in the text of the Mitacshard. On the other hand, the author of the Viramitrédaya has exactly

followed the Mita cshard ; and so has Camara‘’cana: and it is also confirmed by Map’nava

4. cna’ nv, in the Vyavahdra-Mdd' hava, as well as by the Smriti-chandrica. t

But the author of the Vyavahka'ra-mayic’ha-contonds for a different series of heirs after the bros

ther’s son: ‘ Ist the paternal grandmother; 2d the sistor; 3d the paternal grandfather and the broe

6 ther of the half blood, as equally near of kin; 4th the paternal great graadfather, the paternal une

é cle and the son of a brother of the half blood, sharing together asin the samo degree of affinity.”

Hie has not pursucd the enumeration further; and the principle stated by him, nearness of kin, docs

not clearly indicate the rule of continuation of this serics.

« Msnv, 9. 186,
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affirm, it reaches as far as the memory of birth and name extends, This is sigai:

fied by go‘tra or the relation of famil y name. ”’*

SECTION VI.

the succession of cognate kindred, bandhu.

1. After en, 1. On failure of gentiles, the cognates are heirs. Cognates are of three

are heirs kinds; related to the person himself, to his father, or te his mother: as is de-

They are of clared by the following text. ‘‘ The sons of his own father’s sister, the sons of
three sorts, as

distinguished in . . .

e passage of his own mother’s sister, and the sons of his own maternal uncle, must be con-

TM sidered as his own cognate kindred. The sons of his father’s paternal aunt, the
sons of his father’s maternal aunt, and the sons of his father’s maternal uncle,

must be deemed his father’s cognate kindred. The sons of his mother’s paternal

aunt, the sons of his mother’s maternal aunt, and the sons of his mother’s

maternal uncles, must be reckoned his mother’s cognate kindred.’’+

e rieat fhe 2. Herc, by reason of near affinity, the cognate kindred of the deceased hime
late owner;

Annotations.

1. The cognates are heirs.| Band'hu, cognate or distant kin, corresponding nearly to the

Cognati of the Roman law.

Cognates are of three kinds.| Ba.am-nnats A notices a variation in the reading, band havdh

for band havah. It produces no essential difference in the interpretation.

Related to the person himsetf, to his father or to his mother.) Araranca, as remarked by

Camara‘cara, disallows the two last classes of cognate kindred, as having no concern with inheri-

tance; and restriets the term band’hu, in the text, to the kindred of the owner himself. The author

of the Vyavahdra.maysc ha econfutes that restriction.

; ahe iret part of this passage occurs in Marnxu's institutes. 5. 60. The remainder of the text differs.
he text ix ceemingly ascribed by the commentator BALAM-BHAT’T a lo Fridd'ha Sata’taRs, Bat jit is quotedin the Vuanaherrg.Mad hava usa textof BAUD MAYANA. 1
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self, are his successors in the first instance : on failure of them, his father's cog-
nate kindred : or, if there be none, his mother’s cognate kindred. This must, be

understood to be the order of succession here intended.

SECTION VIL

‘On the succession of strangers upon failure of the kindred.

If there be no relations of the deceased, the preceptor, or, on failure of

him, the pupil, inherits, by the text of ApasramBa. “If there be no male issue,

¢he nearest kinsman inherits < or, in default of kindred, the preceptor ; or, failing

him, the disciple.”

2. Iftherebe no pupil, the fellow student is the successor. He, who received

his investiture, or instruction in reading or in the knowledge of the sense of scrip-

ture, from the same preceptor, 1s a fellow student.

3. Ifthere be no fellow students, some learned and venerabie priest should

dake the property of a Brahman‘a, under the text of Gautama: “ Vencrable

pricsts should share the wealth of a Braéhman‘a, who leaves no issue.’’*

4. For want of such successors, any Brahmana may be the heir. So

Menv declares: “ On failure of ali those, the lawful heirs are such Brahman‘as,

as have read the three Védas, as are purein body and mind, as have subdued their

passions. Thus virtue is not lost.’’¢

Annotations.

2, This must be understood to be the order of succcssion.} Sec a note at the close of the

last section.

+ Menv, 9. 188.

S 4

* GAUTAMA, 28. 39.
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Bet not the 5. Never shall a king take ‘the wealth of « priest ; for the'text of
so Mr-

‘wa declare. forbids it : ‘ The property of a Bréhman’a shall never be taken by the king

this is a fixed law.”* It is also declared by Na‘repa : “ If there be no heir.ofa

Brahman‘a’s wealth, on his demise, it must be given to a Bréhman'a, Other-

wise the king is tainted with sin.’’f

6. cane et 6. But the king, and not a priest, may take the estate ofa Cshatriya or

escheat aa other person of an inferiour tribe, on failure of heirs down to the fellow student.
ordained by . .

So Menu ordains : “ But the wealth of the other classes, on failure of all (heirs, }

the king may take.’’{

SECTION VIII.

On succession to the property of a hermit or of an ascetick.

pernone evar 1, Ithas been declared, that sons and grandsons [or great grandsons |] ] take
ted to religion . : .

‘are xpecifiedby the heritage ; or, on failure of them, the widow or other successors. The author

cua now propounds an exception to both those laws : “ The heirs of a hermit, of an

“‘ascetick, and of a professed student, are, in their order, the preceptor, the vir-

tuous pupil, and the spiritual brother and associate in holiness.’

® ihe text. 2. The heirs to the property ofa hermit, of an ascetick, and of a student in

Amiotations,

1. °° 4 virtuous pupil.”’| The condition, that he be virtuous is intended generally. Hence

the preceptor and the fellow hermit are successors in their respective cases, provided their conduct be

unexceptionable. With a view to this, Ya’snyawaxncya has placed the words °° virtuous pupil”

in the middle of the text, ‘to indicate the connexion of the epithet with the preceding and following

terms. Subéd'hini

* Manu, 9. 189. Not found In the Inatitutes of Manu, 0. 189.
§ Ba Lam-sHarr’a. YAINYAWALCYA, 2



DN INHERITANCE. 355

theology, are,-in order, (that is, in the inverse order, ) the preceptor, « virtuous

pupil, and a spiritual brother belonging to the same hermitage, f

| 3. ‘The student (brahmecha ri) must be a professed or perpetual one : for

the mother and the rest of the natural heirs take the property of a temporary

student ; and the preceptor is declared to be heir to a professed student as an ex-

ception [to the claim of the mother and the rest.*]

4, <A virtuous pupil takes the property of a yati or ascetick. The virtuous

pupil, again, is one who is assiduous in the study of theology, in retaining the holy

science, and in practising its ordinances. For a person, whose conduct is bad, is

unworthy of the inheritante, were he even the preceptor or [standing in] any

other [ venerable relation. |

5. A spiritual brother and associate in holiness takes the goods of a hermit

(od naprast’ha.) <A spiritual brother is one who is engaged asa brotherly com-

panion { having consented to become so.¢] An associate in holiness is one apper-

taining to the same hermitage. Being a spiritual companion, and belonging to

the same hermitage, he is a spiritual brother associate in holiness.

6. But, on failure of these (namely the preceptor and the rest,) any one

associated in holiness takes the goods ; even though sons and other natural heirs

exist,

7. Are not those, who have entered into a religious profession, unconcerned

with hereditable property ? since Vasisutuadeclares, “They, who have entered

into another order, are debarred from shares.”’{ How then can there be a parti-

Annotations.

4. A yati or ascetick.] Tho term ‘ ascetick’ isin this translation used for the yats or sannyash ¢

and ‘hermit’ or ‘auchoret’ for the vdnaprast’ha. In former translations, as in the version of Mee

nu by Sir Wiit1am Jones, the two last terms were applied severally to the two orders of devotion.

{ Vasisur’ua, 17. 43. Vide infra. Sect. 1G
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tion of their property ? Nor has a professed student a right to his own acquired

wealth : for the acceptance of presents, and other means of acquisition, [as offici-

ating at sacrifices and so forth,*] are forbidden to him. And, since Gaurama

ordains, that ‘“‘ A mendicant shall have no hoard ;’”’+ the mendicant also can have

no effects by himself acquired,

§. The answer is, a hermit may have property: for the text fof Yasnya-

wALcya ] expresses ‘‘ The hermit may make a hoard of things sufficient for a

¢ day, a month, six months, or a year ; and, in the month of As wina, he should

«¢ abandon [the residye of ] what has been collected.”’{ The ascetick too has

clothes, books and othey requisite articles : foy a passage [of the ¢da || | directs,

that “ he should wear clothes to cover his privy parts ;’’ and a text [of law§]

prescribes, that ‘‘ he should take the requisites for his austeritics and his sandals.”

The professed student likewise has clothes to cover his body; and he possesses also

other effects.

9. It was therefore proper to explain dhe partition or inheritance of such

property.

SECTION IX.

On the reunion of kinsmen after partition,

1. The author next propounds an exception to the maxim, that the wife and

certain other heirs succeed to the estate of one who dies leaving no male issue.

‘* A reunited [brother] shall keep the share of his reunited [coheir,] who is de-

** ceased ; or shall deliver it to [a son subsequently] born.’

® BA uAm-nwat v4, + Gautama. 3. 6. t Yarnvawatreva, 9 47. See Menu, 6. 15.
@ YAInYawatcya, %
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Effects, which ‘thad been divided and which are again mixed together,

are termed reunited. He, to whom such appertain, is a reunited parcener,

3. That cannot take place with any person indifferently ; but only with a

father, a brother, or a paternal uncle: as Variuaspati declares. “ Me, who,

being once separated, dwells again throvgh affection with his father, brother, or

paternal uncle, is termed reunited.”’

The share or allotment of such a reunited parcener deceased, must be

delivered by the surviving reunited parcener, to a son subsequently born, in the

case where the widow’s pregnancy was unknown at the time of the distribution.

Or, on faiture of male issue, he, and notthe widow, nor any other heirs, shall

take the inheritance.

5. The author states an exception to the rule, that a reunited brother shall

keep the share of his reunited coheir: “ But an uterine [or whole] brother shall

« thus retain or deliver the allotment of his uterine relation.’’”*

6. The words “ reunited brother’ and ‘ reunited coheir’’ are understood,

Hence the construction, as in the preceding part of the text, 1s this: The allot-

ment of a reunited brother of the whole blood, who is deceased, shall be deliver-

ed, by the surviving reunited brother of the whole blood, to a son born subse-

quently. But, on failure of such issue, he shall retain it. Thus, if there be

brothers of the whole blood and half blood, an uterine [or whole] brother, being

Annotations.

4. Or, on failure of mate {ssue, he, and not the widow &c. shall take the tnheritance.}| The

singular number is here indeterminate. Therefore, if there be two or more reunited parceners, they

shall divide the estate. A maintenance must be allowed to the widow. BA‘LAM-BHAT TA.

6. son born subsequently.) The widow’s pregnancy not having been apparent at the time

of the partition.

Ya unvawatcya, 2.
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a reunited parcener, not a half brother who is so, takes the estate ofthe reunited

uterine brother. This is an exception to what had been before said (§1.) 0

7. Next, in answer to the inquiry, who shall take the succession When @

reunited parcener dies leaving no male issue, and there exists a whole brother not
reunited, as well asa half brother who was associated with the deceased? the

« »& half

“ brother, being again associated, may take the succession, not a half brother

« though not reunited: but one, united [by blood, though not by coparcenery, |

© may obtain the property; and not [exclusively] the son ofa different mother.’’*

author delivers a reason why both shall take and divide the estate.

8. A half brother, (meaning one born of a rival wife,) being a reunited

parcener, takes the estate; but a half brother, who was not reunited, does not

obtain the goods. Thus, by the direct provisions of the text, and by the excep-

tion, reunion is shown to be a reason for a half brother’s succession.

9. Theterm ‘not reunited” is connected also with what follows: and

hence, even one who was not again associated, may take the effects of a deceased

reunited parcener. Whois he? The author replics: ‘ one united ;” that is, one

united by the identity of the womb [in which he was conceived ; | in other words,

7. % Ahalf brother, being again associated &c.’”"| The text admits of different interpreta

besides variations in the reading. See Jimu‘Ta-va‘wana, C. 11. Sect. 5. § 13.—14.

9. Theterm “ not reunited” is connected also with what follows.| It is connected with

both phrases, like a crow looking two ways at once. Hence it constitutes, with what follows, ano«

ther sentence. Sudéd’hiné.

One united by the identity of the womb.) Tu like manner, a father, thongh not rcunited with

the family, shall take a share of the property of his son; and a son, though not reunited, shall ree

ceive ashare of the estate of his father, from a reunited parcener. This, according to the author of

the Subodhini, is implied: the Véda describing the wife as becoming a mother to her husband, who

is identified with his offspring. But Ba‘Lam-sHat‘ra does not allow the inference..

ig B UNO.
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&n uterine or whole brother. It is thus declared, that relation by the whole

blood is a reason for the suceession of the brother, though not reunited in copar-

cenery,

10. The term “ united” likewise is connected with what follows: and here

it signifies reunited [as a coparcener.] The words “ not the son of a different mo-

ther” must be interpreted by supplying the affirmative particle (c'va) under-

stood. Though he be a reunited parcener, yet, being issue of a different mother, he

shall not exelusively take the estate of his associated coheir,

11. Thus, by the o¢currence of the word “ though’' (api) in one sentence

(‘though not reunited’? &c. § 7.) and by the denial implied in the restrictive

affirmation (eva ‘ exclusively,”’) understood in the other, (‘‘ one united may

take the property, and not exclusively the son of a different mother ;’’) it is shown,

that a whole brother not reunited, and a half brother being reunited, shall take

and share the estate : for the reasons of both rights may subsist at the same instant.

12, This is made clear by Menu, who, after premising partition among re-

united parceners (‘‘ If brethren, once divided and living again together as par-

ceners, make a second partition ;”*) declares ‘ should the cldest or youngest of

several brothers be deprived of his allotment at the distribution, or should any one

of them die, his share shall not be lost : but his uterine brothers and sisters, and such

brothers as were reunited after a separation, shall assemble together and divide

his share equally.’’

13. Among reunited brothers, if the eldest, the youngest or the middlemost,

at the delivery of shares, (for the indeclinable termination of the word denotes

Annotations.

11. The-reasons of both rights may subsist at the same instant. | The reunion of the half

brother in family partnership, and the whole brother’s relation by blood.

* Memu, 9. 210. + Menu, 9. 211.—212.
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any case ;) that is, at the time of making a partition, lose or forfeit his share

by his entrance ino another order [that of a bermit or ascetick,*] or by, the

cuilt of sacrilese, or by any other disqualification; or if he be dead; his allot-

ment doc: uot lapse, but shall be set apart. The meaning is, that the reunited

parceners shall not exclusively take it. The author states the appropriation of

the share so reserved : ‘“‘ His uterine brothers and sisters &c.”’ (§ 12.) Brothers

of the whole blood, or by the same mother, though not reunited, share that allot-

ment soset apart. Even though they had gone to a different country, still, returning

thence and assembling together, they share it: and that “ equally ;’”’ not by a dis-

tribution of greater and less shares. Brothers of the half blood, who were reuni-

ted after separation, and sisters by the same mother, hkewise participate.

inherit the estate and divide it in equal shares.

SECTION X.

On exclusion from inheritance,

1, The author states an exception to what has been said by him respec-

ting the succession of the son, the widow and other heirs, as well as the reunited

parcener. ‘‘ Animpotent person, an outcast, and his issue, one lame, a madman,

Annotations.

13. They tnherit the estate and divide it in equal shares.] This supposes the brothers of the

half blood to belong to the same tribe. But, if they are of different tribes, the shares are four, three,

two or one, in the order of the classes ; since there is no reason for restricting that rule of distributi.

on, BALaM-BHATT A,

1. ‘* An impotent person, an outcast and his issue.” ] The initial words are transposed by

Jimu'ra-va‘nana. C. 5. § 10.
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‘an idiot, a blind man, and a person afflicted with an incurable disease, as

‘* well as others [similarly disqualificd,] must be maintained; excluding them,

‘© however, from participation.’’*

‘© An impotent person,”’ one of the third gender (or neuter sex.) “ An

outcast; one guilty of sacrilege or other heinous crime. ‘“ His issue;’ the

offspring of an outcast. “‘ Lame;" deprived of the use of his feet. “ A mad-

man;’’ affeeted by any of the various sorts of insanity procceding from air, bile,

or phlegm, from delirium, or from planetary influence. ‘ An idiot ;"’ a person

deprived of the internal faculty: meaning one incapable of discriminating right

« Blind;” destitute of the visual organ. ‘ Afflicted with anfrom wrong.

incurable disease ;’’ affected by an irremediable distemper, such as marasmus or

the like.

3. Under the term ‘ others’’ are comprehended one who has entered into

an order of devotion, an enemy to his father, a sinner in an inferiour degrec,

and a person deaf, dumb, or wanting any organ. Thus VasisuT’iA says,

‘© They, who have entered into another order, are debarred from shares.’’+

Na‘repa also declares, ‘“‘ An enemy to his father, an outcast, an impotent per-

son, and one who is addicted to vice, take no shares of the inhcritance even

though they be legitimate: much less, if they be sons of the wife by an appoint-

ed kinsman.”t Menu likewise ordains, ‘‘ Impotent persons and outcasts arc

excluded from a share of the heritage; and so are persons born blind and deaf,

6 An impotent person.’ ) Whether naturally so, or by castration. Ba°Lam-snar ra.

The offspring of an outcast.) Of one who has not performed the requisite penance and ex.

plation. BA LAm-suat Ta. |

3. ‘* They, who have entered into another order.” ] Into one of devotion. The orders of

devotion are, lst, that of the professed or perpetual student; 2d, that of the hermit; 3d, the last

order or that of the ascetick. Ba°Lam-snat ‘a.

, 1T. 48. NaRenA, 13. 21.2. 14l,
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as well as madmen, idiots, the dumb, and those who have lost a sense [ora

limb.’’* ]

4, Those who have lost a sense or a limb.] Any person, who is deprived

of an organ [of sense or action] by disease or other cause, is said to have lost

that sense or limh.

5. These persons (the ‘impotent man and the test) are excluded from

participation. , They do not share the estate. They must be supported by an

allowance of food and raiment only: and the penalty of degradation is incurred,

if they be not maintained. For Menu says, “ But it is fit, that a wise man

should give all of them food and raiment without stint to the best of his power:

for he, who gives it not, shall be deemed an outcast.”+ ‘* Without stint’’

signifies ‘ for life.’

6. They are debarred of their shares, if <heir disqualification arose before

the division of the property. But one, already separated from his coheirs, is not

deprived of his allotment.

7. If the defect ‘be removed by medicaments or other means [as penance

and atonementt | ata period subsequent to partition, the right-of participation

takes effect, by analogy [to the case of a son born after separation.) ‘© When the

‘ sons have been separated, one, who is afterwards born of a woman equal in

‘ class, shares the distribution. ’*4

Annotattons.

5. "4 wise man should give all of them food and raiment.” | Other authorities (as De'vata

and BAup’nNA YANA) except the outcast and his offspring. ‘That exception not ‘being here made,

HK is to be inferred, that one, whose offence may be expiated and who is disposed to perform

the enjoined penance, should be maintained ; not onc whose crime is inexpiable. Ba LamM-BHATT A.

_ 6. If their disqualification arose before the division of the property.) The disqualification

o. the outcast and the rest who are.not excluded for natural defects. Ba eam-BHAT TA.

« Menv, 9. 201. + Merv, 9. 202. t
2. 128. Vide supra, ©. 1. Sect 6.
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8. The masculine gender. is not here used restrictively in speaking of an

outcast and the rest. It must be therefore understood, that the wife, the daugh-

ter, the mother, or any other female, being disqualified for any of the defects

which have been specified, is likewise excluded from participation.

9. The disinherison of the persons dbove described seeming to imply disin-

herison of their sons, the author adds: “ But their sons, whether legitimate, or

*‘-the offspring of the wife bya kinsman, are entitled to allotments, if free from

4° similar defects.’’*

10. The sons of these persons, whether they be legitimate offspring or issue

of the wife, are entitled to allotments, or are rightful partakers of shares ; pro-

vided they be faultless or free from defects which should bar their participation,

such as impotency and the like.

1]. Of these [two descriptions of offspring} ] the impotent man may have

that termed issue of the wife; the rest may have Icgitimate progeny likewise.

The specifick mention of “‘ legitimate’ issue and “ offspring of the wife’’ is

intended to forbid the adoption of other sons,

The author delivers a special rule concerning the daughters of disqua-

lified persons: “ Their daughters must be maintained likewise, until they are

‘«* provided with husbands.’’t

13.

ported, until they be disposed of in marriage. Under the suggestion of the word

Their daughters, or the female children of such persons, must be sup-

** likewist,’’ the expenses of their nuptials must be also defrayed.

14. The author adds a distinct maxim respecting the wives of disqualified

‘ Their childless wives, conducting themsclves aright, must be sup-

Ya INYAWALOYA, 2. 142, BA CAM-BIUATT a. + YA SNYAWALCYA, 2 142,
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ported; but such, as are unchaste, should be expelled; and so indeed should

¢* those, who are perverse.’’*

15. The wives of these persons, being destitute of. male issue, and being

correct in their conduct, or behaving virtuously, must be supported or maintain-

ed. But, if unchaste, they must be expelled; and so may those, who are

perverse. These last may indeed be expelled: but they must be supported, provi-

ded they be not unchaste. For a maintenance must not be refused solely on ac

count of perverseness.

SECTION XIE

On the separate property of a woman.

1. After briefly propounding the division of wealth left by the husband.

and wife, (“* Let sons divide equally both the effects and the debts, after the de-

« mise of their two parents.”+) the partition of a man’s goods has been described

at large. The author, now intending to explain fully the distribution of a wo-

man’s property, begins by setting forth the nature of it: ‘© What was given to

a woman by the father, the mother, the husband or a brother, or received

by her at the nuptial fire, or presented to her on her husband’s marriage to a-

nother wife, as also any other [scparate acquisition, ] is denominated a wo-

man’s property.’’f

c ~

¢ ~

¢wn

1. 4s also any other separate acquisition.) In Jrmu’ta-vauana’s quotation of the text,

(C. 4. Sect. 1. § 13.) the conjunctive and pleonastick particles chatpa (cha-éva) are here substitu.

ted for the suppletory term @dya. That reading is censured by Ba’cam-nuHat'r A.

* YAINYAWALCY A, 2. 143. Ya°INVAWALCYA, 2 3218. Vide supra. C. 1. Sect. 3 § 1,
YAINYAWALCYA, % 144,
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That, which was given by the father, by the mother, by the husband, or -
by a brother ; and that, which was presented [to the bride] by the maternal une

cles and the rest [as paternal uncles, maternal aunts, &c.*] at the time of the.

wedding, before the nuptial fire ; and a gift on a second marriage, or gratuity on

account of supersession, as will be subsequently explained, (“To a woman whose

‘‘ husband marries a second wife, let him give an equal sum as a compensation for

“the supersession.”’ § 34.) and also property which she may have acquired by

Inheritance, purchase, partition, seizure or finding, are denominated by Menu

and the rest ‘ woman’s property.’ ~

3. The term ‘ woman’s property’ conforms, in its import, with its etymology,

and is not technical : for, if the literal sense be admissible, a technical acceptation

is improper.

4, The enumeration of six sorts of woman's property by Menu (‘* What was

given before the nuptial fire, what was presented in the bridal procession, what

has been bestowed in token of affection or respect, and what has been received by

Annotations,

@. Before the nuptial fire.) Near it. Subddhini.

On account of supersession.] Supersession is the contracting of a second marriage through the

influence of passion, while a first wife lives, who was marricd to fulfil religious ubligations, Subd~

Mhini.

Property which she may have acquired by tuheritance.| The commentator, BALAM-BUATT A,

defends his author against the writers of the eastern school (Jimuta-vA MANA &c.) on this point.

Wealth, devolving on a woman by inheritance, is not classed by the authorities of that school with

‘ woman’s property.’ Sve JimuTA-vAHANA, C. 4. and C, U1, Sect. 1. § 8.

3. The term 6 woman's property’ is not technical.) This is contrary to the doctrine of Ji’

wu TA-va HANA, C. 4.

4. % Bestowed in token of affection or reapect.’] This passage is read differently in the Reé.

ndcara and“by Ji'mu‘ta-vanana (C. 4, Sect. 1.$-4.) tis here translated conformably with

BaLam-suat7’a’s interpretatian grounded on the subsequent text of Catya vANna (§ 5.); wheretwo

win mel acc

Ba LaM-BHATY A. + Vide C. 1. Sect. 1. § 8
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her from her brother, her mother, or her father, are denominated ‘the sixfold

property of a woman ;"*) is intended, not as a restriction of a greater 4

but as a denial of a less.

\. Ca°rv ay Ae 5. Definitions of presents given before the nuptial fire and so forth have
w adefines thoss

delivered by Ca‘rya‘vana: “ What is given to women at the time of their

marriage, near the nuptial fire, is eclebrated by the wise as women’s property

bestowed before the nuptial fire. That, again, which a woman receives while she

is conducted from her father’s house [to her husband’s dwelling, | is instanced as

the property of a woman, under the name of gift presented in the bridal proces-

sion. Whatever has been given to her through affection by her mother-in-law or

by her father-in-law, or has been offered to her as a token of respect, is denomi-

nated an affectionate present. That, which is received by a married woman or

by a maiden, in the house of her husband or of her father, from her brother or

from her parents, is termed a kind gift.”’

Annotations.

reasons ofan affectionate gift are stated ; onc, simple affection ; the other, respect shown by an obeisance

at the woman’s feet.

5. ‘* From her father’s house.””] The Retadcara and Chintdman’: read * from the parestal

abode.”? See Ji mu Ta-va Hana, C, 4, Sect. 1. § 6.

“* Offered to her as a token of respect.””] Given to her at the time of making an obeisance at

her feet. Smrttt-chandricd.

¢ Denominated an affectionate present.””| This reading is followed in the Smriti-chandricd,

Viramitrédaya &c. But the Retndcara, Chintéman‘i, and Viodda-chandra read § denominated an

acquisition through loveliness ;’ ldvanydryitam instead of priti-dattam.

‘* From her brother or from her parents.’’) The Calpataru reads ‘ from her husband.’’ See

Ji’mutasvaAHANA, C. 4. Sect. %. § 21.

** Termeda kind gift.”] So the commentary of Ba‘Law-snatr’a explains sauddyica, as bearing

the same sense with its etymon euddya. He censures the interpretation which

has given (C. 4. Sect. 1. §

SS RET ee

> Menu, 0. 104.
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i* 6, ' Besides: [the-author says,) « That which has been given to herby her

<ekindred sus well:as her fee or. gratuity, or any thing bestowed after marri-

“* age.” What is given-to a damsel by her kindred; by the relations of her

mother, or those of her father. The gratuity, for the receipt of which a girl is

given in marriage. What is bestowed or given after marriage, or subsequently

; Se.

to the nuptials,

It is said by Carya’yana, “ What has been received by a woman from

the family of her husband at a time posterior to her marriage, is called a gift

subsequent; and so is that, which is similarly received from the family of her

father.”” It is celebrated as woman’s property: for this passage is connected

with that which had gone'before. (§5.)

8. A woman’s property has been thus described. The author next pro-

pounds the distribution of it: “‘ Her kinsmen take it, if she die without issuc.’’¢

9, Ifa woman die ‘‘ without issue ;” that is, leaving uo progeny; in other

3, having no daughter, nor daughter’s daughter, nor daughter’s son, nor

son, nor son’s son; the woman’s property, as above described, shall be taken by

her kinsmen; namely her husband and the rest, as will be [forthwith}] ex- |

plained.

10. The kinsmen have been declared generally to be competent to succeed

to a woman's property. The author now distinguishes different heirs according

Annotations.

6. The gratuity, for the receipt of which a girl is given in marriage.| This relates toa

marriage in the form termed Meura or the like. BaLam-suaT Tr 4.

7, ‘© Similarly recetved from the family of her father.””| ‘The Retndcara reads ‘ from her

own family ;’ Jimu’ta-va nana, ‘ from the family of her kindred.” Sce Jimu ra-va wana, C. 4,

Sect. 1. §& 2.

», 145, 145.
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marriage cere- to the diversity of the marriage ceremonies. ‘‘ The property of a childless wo-
mony : as shown

‘© man, married in the form denominated Bréhma, or in any of the four (un-

_— « blamed modes of marriage, | goes to her husband: but, if she leave progeny,
it will go to her [daughter’s | daughters: and, in other forms of marriage [as

“ the Asura &c.] it goes to her father [and mother, on failure of her own

issue.’’*]

11. Explana- 11. Ofa woman dying without issue as before stated, and who had become
tion of the fext.

In four unbla~ a wife by any of the four modes of marriage denoininated Brahma, Daiva,
med forms of

marriage, the

re sine =~ Arsha and Prajapatya, the [wholet] property, as before described, belongs in
entitled to the

euceee on ‘ the first place to her husband. On failure of him, it goes to his nearest kinsmen

a (sapindas) allied by funeral oblations. But, in the other forms of marriage
other forms of - , .

marriage, the called Asura, Génd’harba, Racshasa and Paisacha; the property of a child-
parents inherit;

& first the - ‘
ther; afterher, | 1¢88 woman goes to her parents, that is, to her father and mother. The succes-
the father:

failing | them. sion devolves first (and the reason has been before explained,f) on the mother,

xin who is virtually eahibited [first] in the elliptical phrase pitr¥gémi implying

* goes (gacl’hati) to both parents (pitarau ;) that is, to be mother and to the

© father.’ On failure of them, their next of kin take the succession.

2. Io every 12. In all forms of marriage, if the woman ‘ leave progeny ;” that is, if

age, if there be : .
eae daughters She have issue; her property devolves on her daughters. In this place, by the
Inherit; or

brauduughters. term, <¢ daughters,’ grandaughters are signified; for the immediate female de-

scendants are expressly mentioned in a preceding passage: ‘° the daughters share

‘© the residue of their mother’s property, after payment of her debts.’’§

Annotations.

1, Dying without tissue as before stuted.] Without any of the five descendants abovemen.

tioned (§ 9.) Ba‘ tamepuart a.

12, Inall forms of marriage.} Several variations in the rcading of this passage are noticed

by Bacam-suat aa: as sarcéshw apt, or sarvéshw éva, or sarvéshu. There is only a shade of dif.

ference in the interpretation.

# YVa°INYAWALCYA, & 146. + Ba‘’Lam-su Sect.

YAInYaAWaLcya, 2. Lik. Vide supra. C. 1. Sect. 3.
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13. Hence, ifthe mother be dead, daughters take her property in the first

instance: and-here, in the case of competition between married and maiden

daughters, the unmarried take the succession; but, on failure of them, the mar-

ried daughters; and here ‘again, in the case of competition between such as are

provided and those who are unendowed, the unendowed take the succession first ;

but, on failure of them, those who are endowed. Thus Gautama says “ A wo-

man’s property goes to her daughters unmarried, or unprovided ;”* ‘ or pro-

vided,’ as is implied by the conjunctive particle in the text. ‘‘ Unprovided’’ are

such as are destitute of wealth or without issue.

\

14. But this [rule, for the daughter’s succession to the mother's goods, ]

is exclusive of the fce or gratuity. For that goes to brothers of the whole

blood, conformably with the text of Gaurama: ‘* The sister's fee belongs to

the uterine brothers: after [the death of ] the mother.’’t

15.

the succession under this text: “if she leave progeny, it goes to her [daugh-

* ter’s |] daughters.” |j

On failure of all daughters, the grandaughters in the female line take

16. If there be a multitude of these [grandaughters,§| children of

mothers, and unequal in number, shares should be allotted to then

Annotations,

14. ** After the death of the mother.” | This version is according to the interpretation gi:

13. First the
unmarried

daughter : next

the married

one, who is un-

provided : last-

ly one who has

8 provision,

14. But bro-
thers inherit

the fee or gras

tuity ;

as ordained by

GADTAMA.
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daurhters,

in the female

line inherit.

16,

Une

OF UIE respec

ig the Subddhini; which agrees with that of tha scholiast of Gautama, the Calpataru and other

authoritics. But the text is read and explained differently hy JimuTa-va wana. (C. 4. Scct. 3.

Ba LaM-syatTr’s understands by the term ‘ mother,’ in this place, the woman herself, or in

“short the sister, after whose death her fee or nuptial gratuity goes to her brothers.
16. Children of different mothers, anid unegual in number.) Where the daughters were

gumcrous, but are not living; and thejr female children are unequal in number, one having fceft a

Gaurama, 28. 22. Vide supra, C. 1. Sect. 3. § II, GAUTAMA,

Vide § 10, & 12,

X 4
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through their mothers, as directed by Gauvama: “ Or the partition may be

according to the mothers: and a particular distribution may be made in the

respective sets.’’*

17. But if there be daughters as well as daughter’s daughters, a trifle

only is to be given to the grandaughters. So Menu declares: “ Even to the

daughters of those daughters, something should be given, as may be fit, from the

assets of their maternal grandmother, on the score of natural affection.”

18. On failure also of daughter’s daughters, the daughter’s sons are

entitled to the succession. Thus Na’repa says, ‘‘ Let daughters divide their

mother’s wealth; or, on failure of daughters, their male issue.’’t For the

pronoun refers to the contiguous term ‘“ daughters.”

19.

for it has been already declared, ‘‘ the [male] issue succeeds in their default.’’ ||

If there be no grandsons in the female line, sons take the property :

Menu likewise shows the right of sons, as well as of daughters, to their mother’s

effects: ‘“‘ When the mother is dead, let all the uterine brothers and the uterine

sisters equally divide the maternal estate.’”’

Annotations.

single daughter; another, two; and a third, three ; how shall the maternal grandmother’s property be

distributed among her grandaughters? Waving put this question, the author reminds the readers of

the mode of distribution of a paternal grandfather's estate among his grandsons. (C. 1. Sect. 5.)

Subba hini.

18. ‘* Their male issue.” | Several variations in the reading of the last term are noticed in

the commentary of Ba Lam-BHAt1’a; making the term either singular or plural, and putting it in

the first or in the seventh case. He deduces, however, the same meaning from these different readings.

The pronoun refers to the contiguous term.) Jimu‘vA-va wana, oiting this passego for the

succession of sons rather than of grandsons, seems to have understood the pronoun as referring to

the remoter word ‘ mother.’ See JimoTA-VAHANA. C. 4. Sect. 2. § 13.

19. °° Let all the uterine brothers....... equally divide.” ] In the Calpataru the text is read

Gavuyawa, 28. 15. + Mew, 9. 193.re Na’repa, 13. UL,
Xa snvawaxcya, 2 118, Vide supra. C. 1. Sect. 3. § 12 MExvy, 9.
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20. ‘ All the uterine brothers should divide the maternal estate equally ;

° and so should sisters by the same mothers.’ Such is the construction: and the

meaning is, not that ‘ brothers and sisters share together ;’ for reciprocation is

not indicated, since the abridged form of the conjunctive compound has not

been employed: but the conjunctive particle (cha) is here very properly used

with reference to the person making the partition; as in the example, Devapat-

Ta practises agriculture, and so does Y AJNYADATTA.

notations,

“ Jet all the sons by the same mother divide :” sarv¢ putrah sahodarah instead of saman sarcé

sahodar dh.

20. Since the abridged form of the conjunctive compound has not been employed.}

Nouns coalesce and forma single word deaomiuated dwandwa or conjunctive compound, when

the sense of the conjunctive particle (cha ‘ and’) is denoted. PANINI, 2. 2. 29. Vide supra

Sect. 3. § 2.

The import of the particle, here intended, is either reciprocation (itarétara) explained to be

€ the union, in regard toa single matter, of things specilically different, but mutually related,

and mixed or associated, though contrasted;’ or it is cumulation (saméhdra) explaincd as

© the union of such things, by an association, in which contrast is not marked.’ The other senses

of the conjunctive particle are assemblage (samuchchaya) or ‘ the gathering together of two or.

© morc things independent of each other, but assemblet in idca with refercuce to some common

‘ action or circumstance;’ and superaddition (anwdchaya) or * the connexion of a secondary

‘ and uncssential object with a primary and principal one, through a separate action or circum.

* stance consequent toit.’ In the two last senses of the conjuuctive particle, there is not such

@connexion of the terms as authorizes their coalition to forma compound term. CalyArT ay,

Padamanjari &c.

If reciprocation, as above explained, were meant to bo indicated in the text of Menu (§ 19.),

the word bardéirt ‘‘ brother’ would have been used, inflected however in the dual number to

denote ‘ brother and sister’ (Pa‘NINnI, 1. 2. 68.); or else ‘ children,’ or some generick term,

would have been employed in the plural (PANimI, 1. 2. 64.) But the text is not so exprossod,

Consequently reciprocation is not indicated. Sudbéd’hiné and Ba .AM-DHATT A.

The conjunctive particle is here very properly tsed.] ‘ It is employed in one of the accepe

tations, which do not admit of nouns coalescing in a compound tcrm: namely in that of supers

addition, as in the example which follows. ‘ D. practises agriculture; and so docs Y.’ ‘ Brothars

share equally ; s0 do sisters.’

With reference to the person making the partition.] Another reading of this passage is

noticed in the commentary of BaLam-suatTTa: §* with the import of superaddition rolativcly

20. ;
on of the text.

The brothers &
sisters do not
share together 3

but successive-
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91. * Equally” is specified (§ 19.) to forbid the allotment of deduc-

tions [to the eldest and so forth. ] The whole blood is mentioned to exclude

the half blood.

22. But, though springing from a different mother, the daughter of a

rival wife, being superiour by class, shall take the property of a childless woman

who belongs to an inferiour tribe. Or, on failure of the step-daughter, her

issue shall succeed. So Menu declares: ‘© The wealth of a woman, which

has been in any manner given to her by her father, let the Brahman? damsel

take; or let it belong to her offspring.’’*

Hence the

daughter of a Cshatriya wife takes the goods of a childless Vaisyda : [and the

23. The mention of a Brahman? includes any superiour class.

daughter of a Brahman?, Cshatriya or Vais'ya inherits the property of a Sidra .t]

24, On fajlure of sons, grandsons inherit their paternal grandmother’s

wealth. For Gautama says, ‘ ‘They, who share the inheritance, must pay

the debts:’"} and the grandsons are bound to discharge the debts of their

paternal grandmother; for the text expresses ‘‘ Debts must he paid by sons

“ and son’s sons.’’§

29. On failure of grandsons also, the husband and other relatives aboyve-

mentioned {| are successors to the wealth.

Annotations.

“© to the person who makes the partition; vibhdga-cartrltwén' dnwichayén’ dpi, instead of

vibhaga-cartrtts’ dnwayén dpi. '

23. Hence the daughter of a Cshatriy& wife takes the goods of a childless Vais‘ya.] This

inference is contested by Sricrtsun‘a in his commentary on the Daya-bhaga of JimuTA-vVA HANA.

21. The grandsons are bound tv discharge the debts.) ‘ Since one text declares them

liable for the debts; and the other provides, that the debts shall be paid by those who share the

inheritance ; it follows, that they share the heritage, Subdd’hint §c. |

* Menu, 9 198,

ALCY A, 2 50.

+ Subvd hint and $ Gautama, 12, 32
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26. On occasion of treating of woman’s property, the author adds some-

thing concerning a betrothed maiden: “ For detaining a damsel, after affiancing

“-her, the offender should be fined, and should also make good the expenditure

* together with interest.’”’*

27. One, who has verbally given a damsel [in marriage] but retracts the

gift, must be fined by the king, in proportion to [the amount of] the property or

[the magnitude of] the offence; and according to [the rank of the parties, their

qualities,f and] other circumstances. This is applieable, if there be no suffici-

ent motive for retracting the engagement. But, if there be good cause, he shall

not be fined, since retractation is authorized in such a case. “The damsel,

** though betrothed, may be with-held, if a preferable suitor present himeelf.”’

28. Whatever has been expended, on account of the espousals, by the [in-

tended} bridegroom, [or by his father or guardian,§] for the gratification of his

own or of the damscl’s relations, must be repaid in full, with interest, by the affi-

ancer to the bridegroom.

29. Should a damsel, any how affianced, die before the completion of the

marriage, what is to be done in that case? The author replics, ‘ If she die

¢ (after troth plighted,] let the bridegroom take back the gifts which he had

« presented ; paying however the charges on both sides.’’ ||

30. If a betrothed damsel die, the bridegroom shall take the rings and

other presents, or the nuptial gratuity, which had been previously given by him

89. Any how affianced.] By a religious rite, or by taking of hands, or in any other manner,

/LAM-BUAT T 4. 
|

30. Clearing or dischargings| The common reading of the passage is vigan'ya “ accounting ;'"

bot Ba‘Lam-suar ra rejects that reading, ard substitutes vigamya ‘‘ removing” or ‘ discharging.’ |

+ Ba°cam-sHatrs. ~ YaunvawaLora, |, 65.
, & 1.

Y¥ 4

® Vasnvawatcyva, 2 147.

26. A. .
of Ya‘snyva:

anced damsel.

27. Interpreta-

tion of the text.

Oae, who be-
trothes a dam-

scl & afterwards

retracts the en-

gagement with-

out cuuse,

be daed.

The ex-
penses Incurred

godd.

an. Yf the
trothed damsel

dic, the bride-

sents are re-

turned (9 him,

as directed by

CYA.

30. FE.xposition
of the text.



91.

in distress, us

aine his wife's

property, isnot

hiable to make

it

YVauwya-

WAaLcYa = § de-

vlares.

82. Trplana-
tioa of the

$74 THE MITACSHARA CHAP.

[to the bride,] ‘ paying however the charges on both sides:"’ that is, clearing

or discharging the expense which has been incurred .both by the person who gave

the damecl and by himself, -he may take the residue. But her uterine brothers

shall have the ornaments for the head, and other gifts, which may bave been

presented {o the maiden by her maternal grandfather, [or her paternal uncle,* |

or other relations; as well as the property, which may have been regularly
inherited by her. For Baup’HAYANA says ; «’ The wealth of a deceased damsel,
let the uterine brethren themselves take. On failure of them, it shall belong to

the mother; or, if she be dead, to the father.”

31. Ithas been declared, that dhe property of a woman leaving no issue,

gocs to her husband. The author now shows, that, in certain circumstances,

a husband is allowed to take his wife’s goods in her lifetime, and although she

have issuc: ‘‘ A husband is not liable to make good the property of his wife

taken by him in a famine, or for the performance of a duty, or during illness,

£* or while under restraint.’’+

32. Ina famine, for the preservation of the family, or ata time when a

religious duty must indispensably be performed, or in illness, or ‘‘ during res-

traint’’ or confinement ip prisop or under corporal penalties, the husband, being

destitute of other funds and therefore taking his wife’s property, is not liable to

restore it. But, if he seize it in any other manner [or under other circumstances,

he must make it good.

Annotations,

He may take the residue.’] The meaning is this: after deducting from the damsel’s property,

the amount which has been expended by the giver or acceptor ef the maid, or by their fathers or

other relations on both sides, in contemplation of the marriage, Jet the residue be delivered to the

bridegroom. Subdd'hini.

32. Isnot liable to restore it.) Ho is not positively required to make it good. Ba‘zam-

WUATT A.

2. 148.



SECT. ON INHERITANCE.

33. The property of a -woman must not be taken in her lifetime by any

other kinsman or heir but her husband: since punishment is denounced agaenst

such conduct: ¢‘‘ Their kinsmen, who take their goods in their lifetime, a vir-

tuous king should chastise by inflicting the punishment of theft:’*) and it is

pronounced an offence; ‘‘ Such ornaments, as are worn by women during the life

of their husband, the heirs of the husband shall not divide among themselves:

they, who do so, are degraded from their tribe.’

A present made on her husband’s marriage to another wife has been

mentioned as a woman’s property (§ 1.) The author describes such a present:

« To a woman, whose husband marries a second wife, let him give an equal sum,

f¢ [Tas a compensation] for the supersession, previded no separate property have

“ been bestowed on ‘her: ‘but, if any‘have been assigned, Ict him allot half.’’f

35. She is said to be superseded, over whom a marriage is contracted. ‘To

a wife so superseded, as much should be given on account of the supersession, as

is expended [in jewels and ornaments, or the like,§] for the second marriage:

provided separate property ‘had not been previously given to her by her husband ;

or by ‘her father-in-law. But, if such property had been already bestowed on

Here the

‘half’ (ardd'ha) does not intend an exact moiety. So much therefore

her, half the sum expended on the second marriage should be given.

Annotations.

35. Here the word half does not intend an exact motely.] The term, as it stands in the

original text, is not neuter, that it should signify an equal part or exact moicty: but it is masculine

and signifies pertion in general. (Amera. 1. 1. 2.17.) Subéd'hini.

Ba vam-spar ra, citing a passage of the Mahabhashya to prove that ardd’hain the masculine

signifies half; interprets the quotation from.the Amera-Césha (i. 1. 2. 17.) as exhibiting ardd’ha,

masculine and neuter, in the sense of moiety. Ile therefore rejects the foregoing explanation, and

considers the word ‘ half? as employcd in the text for an indefinite sense.

® Wa’repva, as cited hy Ba°iam-pnars’a ss but not found is his institrtes.
+ Mex, 9. 200. Vide supra. C.J, Sect. 4. §. 19.

“. 449, § Ba cam-smats' a.
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should be paid, as will make the wealth, already conferred on her, equal to the

prescribed amount of compensation. Such is the meaning.

SECTION XII.

On the Evidence of a Partition.

1. Having thus explained partition of heritage, the author next propounde

the evidence by which it may be proved in a case of doubt. ‘‘ When partition is

‘* denied, the fact of it may be ascertained by the evidence of kinsmen, relatives:

** and witnesses, and by written proof, or by separate possession of house or

“ field.’’*

2. If partition be denied or disputed, the fact may be known and certainty

be obtained by the testimony of kinsmen, relatives of the father or of the mother,

such as maternal uncles and the rest, being competent witnesses as before de-

scribed ;+ or by the evidence of a writing, or record of the partition. It may also

be ascertained by separate or unmixed house and field.

3. The practice of agriculture or other business pursued apart from the rest,

and the observance of the five great sacraments} and other religious duties per-

formed separately from them, are pronounced by Na‘repa to be tokens of a parti-

tion. “ If a question arise among coheirs in regard to the fact of partition, it

Annotations.

@. ‘¢ By the testimony of kinsmen.”} Or rather strangers belonging to the same tribe with

the parties. BaLam-BuatT’a.

a, 2 130. ¢ In the preceding took on Evidence.
Menu, 3. 69.



sect, XI ON INHERITANCE MF

must be ascertained by the evidence of kinsmen, by the record of the distribution,

or by separate transaction of affairs. The religious daty of unseparated brethren

is single, When partition indeed has been mde, religibus duties become

tate for each of them,”#

. Other signs of previous separation ate specified by the same author: ata
| | ; na sobsequettt

"Separated not unseparated brethren may reciprocally bear testimony, become

wurelies, bestow gifts, and accept prevents, +

1 13-36, 37, t Na’atpa 13. 99,










