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PREFACE

The six chapters of this little volume represent series of
attempts made to assess the relative positions of fundamental
rights and provisions relating (o socio-economic justice incor-
porated in the Constitution and to analyse further the actual
connotation and ambit ol the latter. This book endeavours
to show, with the help ol Constituent Assembly debates and by
interpretation ol relevant constitutional provisions and by cri-
tical analysis ol judicial pronouncements, that the Constitution
stipulated a position of importance for socio-economic justice
provisions without minimising the value of {fundamental rights.
This means (hat the idea ol tieedom, 1ight and liberty must, as.
pointed out by Julian Huxley in his essay on “LEconomic Man
and Social Man”, shed its nincteenth century meaning of indi-
vidual liberty in the economic sphere and become adjusted to
new conceptions of social duties and responsibilities. With
such a chenge {rom medieval to modern outlook on liberty and
right, the yardstick ol justice itse’l changes. In view of this,
I have subscribed to the view that lcgislations intended to give
effzct to provisions relating to socio-economic justice must be
construfd as reasonable Jaw, or as reasonable restriction on
fundamental rights.

In the first chapter implications of the concept of “popu’ar
sovereignty” and meaning of “socio-economic justice” have been
analysed in the light of Constituent Assembly debates. The
proposition that the fundamental rights are immutable and
transcendental in character has been examined in the second
chapter. In this connectlon the Supreme Court’s decision in
Golaknath case has been fully analysed. {Jn the third chapter 1
have endeavoured to show that the scheme of Part III of the
Indian Constitution, which enumerates fundamental rights, is
based not only on the Anglo-American constitutional jurispru-
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dence but also on the principles ol Hindu jurisprudence, for
it has given as much importance to the duty of the individual
a> 1o his rights. The fourth chapter deals with the lundamen-
tal character ol the directive principles of state policy. 1t is
pointed out that the view that the directive prindiples are
metely pious aspirations is mainly duc to an undue cmphasis
laid on the unenforceability of the directive principles and
lailure to take cognisance of their lundamental nature ,blipu-
lated in Article 37 ol the Constitution.  An analysis ol various
judicial decisions attempted in this chapter throws much) light
on the different phases ol development in the judicial a!l\lude
towards the directive piinciples and several doctrines|that
emerged in the course ol the development. ‘

Though the concept ol socio-economic justice figured pro-
minently in many works, not much thought scems to have been
‘bestowed on its contents and connotations as understood in the
'Constitution.  Thercefore, an attempt has been made in the
JJact two chapters 1o analyse the contents and connotations of
‘the concept fairly  exhaustively.  What the economic justice
m-ans in the Constitution, what is the actual effect ol amend-
‘ments to Article 31 of the Constitution, what is the meaning of
the concept of social  justice within the Constitution and to
‘what extent “equality in law” and “equality in [acU"*have been
-given effect to in the Constitution are here subjccted to search-
ing analysis.

T would like to thank the authorities of the University of
Madras for granting me permission to publish the book. T am
grateful to Prol. T. S. Rama Rao, Prolessor and Head of the
Department of International and Constitutional Law, Univer-
sity of Madras, for his kind disposition and co-operation and
"lor maintaining a research climate in the Department which
"has been very conducive to research work of this type. I wish
«to thank my intelligent students of M.L. class, whose searching
-questions during seminar hours in the ®class heiped me to a
‘great extent to clarifyn many of my ideas and shape them in
proper form before I put them in this book. My thanks are
.a'so due to my esteemed friend Mr. P. Gangadhara Rao, Reader
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in Library Science, University ol Madias, who prepared a very
comprehensive index to this book. I am very gratelul 1o the
publishers, and more especially to Sri C. S, Jain, for having
Kindly undertaken the publication of this book and made a fine
job ot production.

Madias Kk P KRISTINA SHET Y.

August, 1966
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Chapter One

THE PREAMBLE AND THE CONCEPTS OF
POPULAR SOVEREIGNTY AND
SOCIO-ECONOMIC JUSTICE

The Preamble of the Indian Constitution contains,
inter alia, two important concepts, namely, popular sovereignty
and socio-economic justice. The former, which implies that
“the people™ is the ultimate sovereign, is a powerful constitu-
tional tool lor directing and shaping the constitutional deve-
lopment.  But its usetulness and power depend much on the
actual position granted to it in the Constitution by the Gon-
stitution-makers. It is, thercfore, necessary to ascertain  from
the dehates of the Constituent Assembly whether it was intend-
ed to be a mere fiction or a dynamic concept in the constitu-
tional framework. The latter represents the aspirations of the
people, who have established the Constitution. Its connotation
must also he ascertained lully in order to know its actual ambit
and the constitutional course it should take (o achieve the much-
apired jitice in larger freedom. Since in this Chapter these
two concepts will be discussed primarily as preambulary con-
cepts or guidelines, a question may be asked: what practical
utility the Preamble or the preambulary concepts will have in
interpreting the specific provisions of the Constitution? A
proper assessment ol the Preamble within the covstitutional
framework must, therefore, necessarily precede a discussion on
the concepts enshrined therein. Therefore. the three topics
discussed here are: (i) the position of the Preamble. (ii) the
concept of popular sovereignty, and (iii) the concept of socio-
economic justice.

Position of the Preample

A proposition has been formulated to the effect that
although the Preamble indicates the general purposes for which
the people ordained and established the Constitution. it has
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never been regarded as the source of any substantive power
conferred on the Government or any of its departments.!
Intentions of the framers of the Constitution are 1o be gathered,
it s said, primarily from its specific provisions. It is also stated
that the rules of interpretation propounded by the judiciary
«do not permit the Preamble to qualily specific provisions.?
This notion is obviously based on a principle that general words
should not be allowed to control the specific  stipulations
{generala specialibus non derogant) . ‘

The question, however, is whether this rule of consé;tuction.
‘which is often adopted by courts in interpreting statutes, may
be taken as a potent rule for discerning the correct meaning ol
specific provisions in a Constitution. Prol. Willoughby is of
the view that the value of the Preamble to the Constitution for
purposes ol construction is similar to that given to the preamble
of an ordinary statute® But the usetulness ol the Preamble as
an aid ol interpretation in cases of equivocation has never
been denied. In fact, Prof. Willoughby lays emphasis on
this idea when he says that the Preamble “may not be relied
upon for giving to the body ol the instrument a meaning other
than that which its language plainly imports, but may be resorted
to in cases ol ambiguity, when the intention ol the framers does
not clearly and definitely appear”.4 But he is not clear as to
whether this rule could be applied to both the latent and
patent ambiguities.

The provisions in an organic instrument are more often
terse and prosaic and not explanatory in contents. Such terse
and prosaic provisions lend them<clves (o diverse interpreta-
tions and give scope for deduction of more than one meaning or
intention of the framers. Deduction of one meaning or inten-
tion will be as good as deduction of another meaning or inten-
tion. Is it not, then, reasonable to suppose that, except in
cases of sell-explanatory provisions, in all other cases aid of
the Preamble must be taken in di‘cerning their correct mean.

<

1. Jacobson v. Mass¢c-husetts, 197 U.S 11,

2. Powell v Kempton Parke Company (1899) A.C 143, 157.

8. Westel W. Willoughby. Principles of the Constitutional Law of the

United States, 2nd Edn., 1938, p. 43,
4. Ibid.
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ing and ascertaining the actual intention of the tramers of the
Constitution? In fact, another eminent writer, Story, asserts
that “the preamble of a statute is a key to open the mind of
the makers as to the mischiels which are to be remedied, and
the objects which are to be accomplished by the provisions of
the statute”5 1If the Preamble is such a potent key, is it not
1earonable to hold that it must of necewity be used to know
the mind of the framers with respect to every provision of the
Constitution, excepting those which are elaborate and self-
cxplanatory, lest the judiciary should presume the intentions of
the Iramers, not by opening the mind of the {ramers by this
powerful key ol preamble, but by knocking at the door of
framers” mind with the help of the provisions whose assistance
often remains in doubt? Needless to say that the presumed
intention of the Iramers can never be a good substitute {or their
actual intention ascertained through the Preamble of the Con-
“titution. It is, therelore, reasonable to say that an organic
insuument and an ordinary statute should not be equated for
assessing the value of the Preamble.

The loregoing proposition applies with — greater force to
the Preamble of the Indian Constitution than to Preambles of
many other Constitutions. The fact ol the matter is that the
Preamble %o the Indian Constitution has obtained a unique
position in the document. Tt may be remembcred that it was
carved out of the ‘Objectives Resolution’ adopted by the Con-
stituent Assembly in January 1947, on the basis ol which the
cntire Constitution was subsequently drafted. The great im-
portance attached by the framers of the Constitution to the
basic document,  ‘Objectives Resolution’, indicates the pre-
eminent position given to the Preamble of the Constitution.
The Objectives Resolution was variously described by the
framers as “something that breathes life in human minds”.
“a pledge which is enshrined in the heart of every man".7
“an expression of the gurging aspirations ol a people”,® *“a sort

.
5. Story, Comngentaries, p. 439. Also sce Bhola Prasad v. King
Emperor (1942), 46 C.W.N. (F.B.) 32, p. 37.
6. Speech of Pandit Jawaharlal Nehru, C.A.D., Vol. I, p. 57.
7. Speech of F. R. Anthony, C.A.D., Vol. T, p. 92.
8. Speech of Alladi Krishnaswami Ayyar, G.A.D., Vol. I, p, 138.
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of a spiritual preamble which will pervade every section, every
clause and every schedule (of the Constitution)”,? and “a sort
of dynamic, a driving power.”10

Thus, it is clear that the Preamble to the Indian Constitu-
tion is not merely a preface to the Constitution, but the very
basis ol it.  Besides, the various descriptions of the preambulary
declaration given expression to by the Constitutionsmakers
indicate the importance of, and place of pride given lto. the
Preamble in the constitutional scheme. Since it “‘pervades
every section, every clause and every schedule ot the Canstitu-
tion”, it is, unlike the Preambles in many other Constilluions,
a sort of telescope through which, probably only through which,
one can perceive clearly the intentions of the [ramers engraved
on various parts ol the Constitution. In view ol these facts, it
is difhicult to minimise the value ol the Preamble to the Indian
Constitution as an aid to construe the provisions of the Con-
stitution.  As a matter of fact, the Judiciary in India, although
hesitant earlier in taking the help of the Preamble,)" has been
now seeking increasingly the aid of the Preamble in interpret-
ing spedific provisions ol the Constitution.?

Concept of Popular Sovereignty .

The Preamble makes it clear that the Constitution is
ordained and established by the people, and the phrase “We,
the People of India” indicates the source of power and autho-
rity. The Objectives Resolution, fiom which the Prtamble is
carved out, states: “all power and authority of the Sovereign
Independent India, its contituent parts and organs of Govern-
ment, are derived lrom the people.” The resolution, in effect,
lays emphasis on the concept of popular sovereignty, which
seems to be at the basis of the Indian constitutional edifice.

9. Speech of N. V. Gadgil. C.A.D., Vol. TI--111, p. 259.

10, Ibid.

11. A. K. Gopalan v. State of Madras (1950, S C R. 88; (1950) S C J
174. Also sec In re Berubari Union & Exchange of Enclaves, (1960)
S.C.J. 933.

12. Golaknath v. Slate of Punjab, (1967) 2 S.C.J. 486.
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It may be recalled here that the concept of popular
sovereignty, before it could claim a secure place in the Con-
stitution, had to contend against equally powerful ‘privilege’
theory or ‘divine right' theory ol the rulers of the Indian
Princely States. The latter was stated succinctly by the Prime
Minister of the State ol Bikaner, who spoke 1o the rulers thus:
“so far as the States are concerned the power is derived Irom
the sovereign and not from the people™.'*

The arguments ol the advocates ol the privilege theory
weie met equally by the members ot the Constituent Assembly
on several grounds. Advancing a legal argument, Gopalaswamy
Ayyangar said that the privilege theory ol the rulers was
inconsistent with the statement ol the Cabinet Mission, which
stipulated “cession ol sovercignty (o the Indian people” on the
conclusion ol the labours ot the Constituent Assembly !4 The
words “‘people of India” in the statement ol the Cabinet
Mission. he opined. must be held to include the people of
Indian  States also. Consequently, the pliuase “cession  of
sovereignty to the people of India” must be construed to mean
not only that such <overeignty as His Majesty in fact exercised
over British India would stand ceded back to the people of
India. but alvo such other sovereignty as His Majesty exercised
over Indjan States.’ Besides this, the feature of relationship
between the ruler and the people in the Indian States as
visualisedd by the advocates of the privilege theory was in-
consistent with the idea underlving the {raming ol a constitu-
tion byea Constituent Assembly consisting of representatives of
the people in whom the constituent power was deemed to
vest.1®

As a matter of fact, the overwhelming view in the Con-
stituent  Assembly was against the privilege theory. Many
members agreed that the theory, far from being in conformity

with the modern values, smacked of all characteristics of much
\

13 CAD, Vol 1, p 83 quoted by Rao Bahadur Syamanandan
Sahava. ’

14. For the statement of the Cabinet Mis#&on sec B N Rau, India’s
Constitution in the Making, Appendix A, pp 465-76

15. C.A.D., Vol. 1, p. 124.

16. Ibid.
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derided feudalism of the medieval age.)” One member, there-
fore, with justifiable indignation stated that at this stage of the
march of civilisation if the rulers were to assert their privilege
to rule, another “revolution had to be gone through to get
finally sanctioned the principle that political power belonged
to the people”.’® According to this member, it was to assert
this basic principle, namely, that political power belonged to
the people, that the people in India fought the British Im-
perialism, several of them sacrificed their life and men in lakhs
swarmed the jails.'¥ There was. therefore, hardly any scope
for brandishing the privilege theory, much less room [or its
acceptance.

Jawaharlal Nehru, who piloted the Objectives Resolution,
echoed the sentiments of the overwhelming majority ot the
members of the Constituent Assembly when he emphatically
declared at the end of the debate that “the final decision should
rest with the people of the States”.2¢ “In the modern
age,” he asked, “how can a man believe for a moment
in the divine and despotic rights of a human being””
Then he said, “I {ail to understand how any Indian, whether
he belongs to a State or to any other part of the country, could
dare utter such things. 1t is scandalous now to put [orward an
idea which originated in the world hundred years ago and was
buried deep in the earth long belore our present age. Howevcr,
T respectfully tell them (rulers and their supporters) to desist
from saying such thing.. They are putting a wrong thing
before the world and by doing so they are lowering their own
status and weakening their own position.”2!

The Constituent Assembly, therefore, rejected the privilege
theory of rulers and, consequently, refused to concede that
power and authority could ever flow from the rulers. Thus,
the concept of popular sovereignty was accepted with all its
implications. The clause in the Objectives Resolution pertain-

17. See the speech of Shri Krishna Sinha, C.A.'D., Vol. I, pp. 84-85.
18. Ibid., p. 85. ‘

19. Ibid.

20. C.A.D., Vol. II-III, p. 297.

21. Ibid



PREAMBLE, SOVEREIGNTY, JUSTICE 7

ing to the concept of popular sovereignty was put finally in the
following words: “We, the people of India, do hereby adopt,
enact and give to ourselves this Constitution.”

Now the question is whether this much deified entity, the
people, would have to suffer the same fate which it did through
the ages and has been doing in several parts of the world. The
fact of the matter is that ‘the people’ is a much talked about
but less respected entity. Political history unfolds the truth
that at several stages of history men waxed eloquent on the
rights, interests and aspirations of ‘the people’, only to serve
the interests and to vindicate the rights of a selected few, Ccen-
turies back in Rome we find the concept of popular sovereignty
in lex regia, according to which the people conferred on the
emperor “an authority defined in very broad terms”.22 The
fact that the authority which the people conferred on the
emperor was “defined in very hroad terms” gives an impression
that the entity, the people, had some importance even in the
monarchical regime. Even this po:ition was taken away by
the Roman Glossators of the sixth century, particularly the
authors of Justinian’s Institute, when they «aid that in this
lex regia the populus conceded to the EFmperor not a part but
the whole of its authority.2® It is anvbody’s guess as to what
happenedsto this entity, the people, after it conceded the whole
of its authority to a monarch who was responsible to none
except, perhaps, to his own conscience. Obviously, for the
Roman Glossators the entity the people was no more than a
medium® perhaps a mechanical one, through which power was
passed on to the Empcror. Years later, in the thirteenth cen-
tury, paradoxically enough, Archbishop Langton and the British
nobility asserted their rights against King John. only in the
name of ‘the people’ and wrested the famous Magna Carta from
him for the benefit of the British landed gentries2* No doubt,
the Magna Carta was wrested from the king for ‘the people’,
but its benefit, in effect, at that time accrued only to the British

22. C H Mcllwain, Constitutionalism and the Changing World, 1939,
p- 248.

23. Ibid.
24, For elaborate discussion of this sec Mcllwain, op. cit., pp 95—103.
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nobility, probably due to the fact that the phrase ‘the people’
meant to include at that time only the British nobility. Then,
down the period, in the seventeenth century, Hobbes, a staunch
monarchist, made use of the very ‘people,” whom he de cribed
as selfish, nasty and brutish, and whom he held in unmiligated
contempt, lor the purpose of his “social contract.” *“The people’,
according to him, in their momentary fit of sobriety made a
social contract to arm a ruler with unlettered and absolute
power, and having done that they reverted back to rthent
perpetual state ol drunkenness. To Hobbes, therelore, ‘the
people’ is a meaningless entity, an automaton, uselul only to
make a social contract. The people, according to him. have
no locus standi belore a ruler, whom they armed with absolute
power a little while ago, and they have to be content with the
peace and order which the ruler is expected to establish.

Thus, the people have been used olten as a tool in
political game either (o perpetuate a regime or to overthrow
the existing one or to support onc or other lorm ol government.
Even in the modern age in several parts ol the world everybody,
whether he is a democratically elected exccutive, or a leader of
the government who rides on the crest ol <cll-created chaos, or
a ruthless despot or an adventurous military dictator, claims to
rule in the name of the people and speaks of his poyer being
derived from them. This strange phenomenon perhaps led
some political thinkers to comment in despair that “popular
sovereignty is the fiction under which all the dictators have
sprung up and now thrive. The people is not the sovereign;

193

the

the government is.
No doubt, popular sovereignty is a fiction in a constitutional

framework which is meant to serve as a camouflage (or the
advancement of the interest of a few individuals, But not in
a constitution, like the Indian Constitution. which purports to
make the people the active vigilators of, and participants in, the
democratic set-up. As a matter of lact. a member of the
Constituent Assembly felt that despite unequivocal declaration
in the Constitution abauat the popular sovereignty. it might be
micused as had been done in the past in many countries. He,

25, Mcllwain, op cit, p 264
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therefore, suggested that “it is very essential that, when we say
‘all powers and authorities are derived from the people’, we
must also make it clear that the same shall remain always
vested in the people”.26 This clearly shows that the doctrine
ol popular sovereignty was not intended by the framers of the
Constitution to be a mere political fiction, but was conceived by
them as one of the cardinal concepts ol the conslitutional
edifice in India. This intention was, in fact, accomplished by
them when they {ramed a comprehensive Constitution defining
fundamental rights and their restrictions, enjoining on the
State the duty to carry out directives of social policy, delimiting
the functions of the various o1gans ol the government, sciting
up effective saleguards against unconstitutional acts and making
the government to lunction on the sufferance of the people.
Within such a constitutional hiamewor k it is hardly po sible for
the State (executive, legislature and the judiciary) to rise like
a Leviathan ignoring the popular sentiments and social norms,
without disregarding all constitutional propricties and norms.

Therelore, the popular sovereignty embodied in  the
Pieamble, which is considered the basic concept in the Indian
constitutional system, is not a mere fiction but a potent and
active constitutional precept. “The peop'c’ is. therelore, the
ultimate amd real sovereign. and the government. which is the
creature of the Constitution, is ity agent.

It is now necessary to gather some ol the tormal implica-
tions of the concept of popular sovereignty. First ol all, from
the pointof view ol constitutionalism, the ftact that the whole
Constitution is issued {from the will of the pcople would show
that the Indian Constitution is not merely “a «election of rules,
legal and non-legal”.27 nor an “assemblage ol laws, institutions
and customs, derived from certain fixed principles of reason”?®
nor an instrument bestowed upon people by Providence,?® but

26. Speech of Vishwargbhar Dayal Tripathi, C A D., Vol 11-111,
p- 292. e

97. K.C. Wheare, Modern Constitutions, H. U. L., 1952, p 2.

98. This is the meaning given to the “constitution” by Bolingbroke,
quoted by K C Wheare, Modern Constitutions, 1952, p- 3.

29. Podsnap thinks that the British constitution has been bestowed
upon Englishmen by Providence; quoted by K C. Wheare, op. cit.,, p. 18.
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it is an organic instrument which embodies the social values
and aspirations of the people. What is more, it is a manitesto
of the people, which is intended to be the charter ot the land.
‘The Indian Constitution cannot be described in any other way,
tor it contains more ol existing social values and aspirations of
the people than mere rules of law. The truth of (he matter is
that an instrument which issues Irom the will of the people is
bound to contain more of their intentions, social values| and
aspirations than mere rules of law, institutions and cugtoms
derived Irom some fixed abstract principles.

Secondly, the Constitution derives its supremacy \and
fundamental character from the lact that it is an instrument
ordained and established by the ultimate sovereign. the people
of India. Supremacy of the Constitution connotes that all
statutes enacted by legislative bodies consisting ol representatives
ol the ultimate sovereign, the people, must of necessity conform
to the provisions of the Constitution. To state it slightly
differently, no law enacted by legislative bodies shall override
or contravene the provisions of the supreme or lundamental
law, namely. the Constitution: and il there is any contravention,
such contravening law must be deemed to have been made
without the authority or sanction of the {undamental law, and,
therelore, void to the extent of its contravention. ¢ Thus, the
doctrine ol ultra vires is the direct result of the concept of
supremacy of the Constitution. Therelore, even il the framers
ol the Con-titution had failed to incorporate Art. 13 (2) spelling
out the doctrine of ultra vires, the position would not have
been different. Once the supremacy or {undamental nature
ol the Constitution is established, the doctrine ot ultra vires
inevitably follows from it. Kania. C. J.. therefore, rightly
pointed out in A. K. Gopalan’s cas¢? that the inclusion of
Art. 18(1) and (2) in the Constitution appears to be a matter
of abundant caution.

Finally, the concept of popular soveieignty indicates a mode
of interpretation the courts have to Yidopt to resolve any
semblance of conflict between different provisions in the Con-
stitution, One question which often comes up for consideration

30. (1950) S.C.R. 88, p. 99.
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is what view the courts should take when there is semblance of
conflict between a fundamental right and a directive principle,
that iv, between a lundamental right and a law which gives
eftect 10 one ot the directive principles. One view is that
fundamental rights being sacred, they should be preserved at
any cost. Therelore, conflict between a lundamental right and
a directive principle must of necessity be resolved in lavour of
the fundamental right.. Consequently, any law which seeks to
implement any directive principle must be set aside it it is found
in confict with a fundamental right#  As against this view,
another school of thought holds that in all such conflicts the
interest of the society and the people as a whole must be con-
sidered paramount in arriving at a decision. Therefore, in all
such cases of conflict the courts should apply the doctrine of
harmonious construction and give cffect to the law which s
enacted to carry into execution a directive principle and is
designed to bencfit the society as a whole, notwithstanding any
aberrations or dents it causes on a fundamental right. This
view envisages subordination ol sodial interest in any funda-
mental right to the larger social interest in the rights of the
community.32 ‘There is a third view expounded by Prof. C. H.
Alexandrowicz, according to which the courts, in order to avoid
similar conficts, should give the greatest posible weight to the
directive principles lor the purpose of interpretation of the
provisions relating to fundamental rights. The courts, accord-
ing to him, must take the aid of directive principles to ascertain
whether aw impugned law is reasonable restriction on the funda.
mental rights or not; and a law, which is decidedly designed to
carry into effect any of the directive principles, may be upheld
on the ground that it is made in the “public interest” or for
a “public purpose”, or that it is a “reasonable restriction” on
the fundamental rights.33

The concept of popular sovereignty, however, clinches the
argument in favour of the second and third view. It may

.

31. State of Madras v. Champakam Dorairajan,*A 1.R. 1951 S.C 226.

32. See the dissenting judgmeent of S.R. Das in Subodh Gopal’s case,
ATR 1954 S.C. 92, p. 113.

33. C H. Alexandrowicz, Constitutional Developments in India, 1957,
pp- 106-107.
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e remembered that “the people” made not a part of the Con-
stitution but the whole Constitution ol which Part 1V dealing
with directive principles is a part. The first view of interpreta-
tion based on the sanctity ol individual rights may be relevant
in a Constitution which contains only a hill ol rights as in the
case ol the Constitution of the United States, and also in a
document which has been conceded by the ruler to the ruled by
force of circumstance-, as in the case of Magna Carta, biit it
cannot be applied on an analogy of the American constitutional
position or the Magna Carta to an instrument like the Irdian
Constitution which places the aspirations of the people designed
in the form of directive principles side by side with the funda-
mental rights,

Besides, it may be noted that the phrase ‘the people’ has
been used in a compendious ot collective sense to denote the
importance and preponderance of collectivity and society as a
whole as against or in contra-distinction with individuals or
part of a sodicty. ‘Popular sovercignty’ i~ i collective expression
and indivisible in connotation. Though individuals together
constitute ‘the people’, the ‘popular sovereignty’ is not the sum
total of the individual sovereignties Therelore, there cannot
be group or individual sovercignties. The usc of the collective
expression shows that social interest in the rights gf the com-
munity as a whole has been given preponderance over the social
interest in individual rights. A natural corollary of this posi-
tion is that any legislative measure, which is designed to benefiL
the society as a whole, and more particularly the law which
seeks to carry into effect the directive principles, must be given
greater weight by the courts than the fundamental rights which
are indirectly and incidentally affected by it. No doubt, indi-
viduals and their fundamental rights are important, but they
have to function and exercise the rights within the society
shaped in accordance with the welfare principles embodied in
the Constitution. Advancement or the welfare of the cociety
as a whole is much more necessary to tht individuals themselves
than the meaningless preservation of individual rights in a
static and stultified society. After all, what use certain econo-
mic rights have for many people unless they are rendered capa-
ble of exercising them by remaking social and economic condi-
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tions in accordance with the directive principles ? Though the
welfare legislations seem to curtail the rights of some individuals
at a time, they, in tact, re-cast the economic and social condi-
tions and create a situation wherein the rights, which appear
to have been curtailed, could be exercised with greater vigour
and by larger number of people. Therefore, any narrow inter-
pretation based on the sanctity of tundamental rights, which
throws out of gear socially beneficial legislations, would be
against the concept ol ‘popular sovereignty’ which is the ultimate
source of the Constitution,

Concept of Socio-Economic Justice

The Preamble of the Constitution states that the people
ot India have solemnly resolved “to secure to all its citizens :
Justice, social, economic and political. .. ... ; Lquality of status
and of opportunity”. The Objectives Resolution lrom  which
the above phrase has been carved out states:  ““T'he Counstituent
Assembly declares its firm and solemn resolve ...to draw up
for her future goveinance a Constitution—

“(a) wherein shall be guaranteed and secured Lo all the
people ol India justice, social, economic and political;
ecquality of status, ol opportunity, and belore the law
.and
(b) wherein adequate saleguards shall be provided lor
minorities, backward and tribal areas, and depressed
and other backward classes.”

Thus, the concept of rociv-economic justice has been incor
porated in the Preamble, but its actual connotations and inten-
tions of the framers of the Constitution incorporating it may be
gathered from the opinions expressed by the members of the
Constituent Assembly.

On the phrase relating to socio-economic justice in the
Objectives Resolutlon two different opinions were expressed by
some members in the'Constituent Assembly According to one
opinion, the phrase should have been so framed as to express in
clear terms the acceptance of the doctriue of socialism. Putting
forward this view, Dr. B R Ambedkar stated tha if this resolu-
tion “has a reality behind it and a sincerity. .., I should have
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expected some provision whereby it would have been possible for
the State to make economic, social and political justice a reality
and I should have from that point of view expected the Resolu-
tion to state in most explicit terms that in order that there may
be social and economic justice in this country, there would be
nationalisation of industry and nationalisation of land. I do
not understand how it could be possible tor any tuture Govern-
ment which believes in doing justice, socially, economically and
politically, unless its economy is a socialistic economy.”3+

The above view was not shared by others who opined that
the Constituent Assembly had no sufficient mandate to incorpo-
rate in the Constitution such an economic policy of doctrinaire
character.® It was also [elt by some that incorporation of a
particular economic doctrine might impart rigidity into the con
stitutional tramework which might not be very conducive to the
smooth working of the democratic apparatus. Alladi Krishna-
swami Ayyar, therefore, pointed out that the Constitution shouvld
not be rendered rigid by incorporating explicitly a  particular
cconomic doctrine, and that it <hould “contain the necessary
clements of growth and adjustment needed for a progresive
society.”3¢  Speaking in support ol the phrase, Jawaharlal
Nehru, who was the sole architect ol the Objectives Resolution,
said : “If, in accordance with my own desire, 1 had ptit in that
we want a socialist state, we would have put in something which
may be agreeable to many and may not be agreeable to some and
we wanted this Resolution not to be controversial in regard to
cuch matters. Therefore, we have laid down, not tlieoretical
words and formulae, but rather the content of the thing we
desire.”37 In view of the explanatory statement of Jawaharlal
Nehru, the phrase dealing with socio-economic  justice ~ was
accepted without any change. )

The various views of the members of the Constituent Assem-
bly and final acceptance of the phrase without any change clearly
indicate that the Framers unequivocally laid down socio-economic
justice as a goal to be. achieved by the future governments in

34. C.A D, Vol. 1, pp. 97-98.

35. See the speech of M. R Masani, C.A.D., Vol. 1, p. 9.
36. C.A.D., Vol. 1, p. 138

37. Ibid., p. 60
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India, and rejected the idea of incorporating in the Constitu-
tion particular means to achieve it, Thus, every government
which purports to lunction within the constitutional framework
is duty-bound to strive to secure socio-economic justice for the
«citizen, but what means it should adopt to achieve the goal

is left to each government to decide in accordance with particular

mandate it received [rom the people in each election. 1[ a

particular government is of the opinion that laissez-faire economy
1~ the best means to achieve the sotio-cconnmic justice and il the

opinion of the government is in consonance with the mandate

received {rom the people in the general election, there is

nothing in the Constitution to prevent the government {rom
pursuing the chosen path to achieve the goal. But no govern-
ment can ignore or try to circumvent the constitutional mandate,
namely, the socio-economic justice, with impunity.

It is, therefore, necessary to know the meaning of the
«oncept ot socio-economic justice. Statements made by certain
members in the Constituent Assembly explaining the concept
help us 1o discern its meaning. The phrase in the Objectives
Resolution pertaining to  socio-economic justice, in M.R.
Maani’s view, clearly rejects the present social structure and
the social status quo. *1t also means,” according to him, “that
the people ol this country, so tar as any Constitution can endow
them, will get social security—the right to work or maintenance
by the community.” Proceeding further hc said that
Resolution also “envisages far-reaching social change—ocial
justice ing the fullest sense of the term—but 1t works tor those
social changes through the mechanism of political democracy
and individual liberty.”s®

On the other hand, Seth Govind Das said, “keeping in view
the condition of the world and the plight ol India, we can say
that our Republic will be both democratic and socialist. . . .il true
peace is to be realised, it can only be realiced through socialism.
No other system can give us true peace.”4® As to the economic
justice, N. V. Gadgil said that it could only be secured if the

the

38 C A.D, Vol I, p. 90.
89. Ibid., p. 92.
40. Ibid., pp. 105-106
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means ol production in the country ultimately came to be
socially owned. Private enterprises might be there, but in a
limited manner.!!

Reterring to socio-economic justice contemplated in the
Resolution, Dr. S. Radhakrishnan said that it intended to eftect
a smooth and rapid transition from a state ot serfdom to one ol
freedom.#* Then, emphasising the need for such a change, he
said, “it is therefore neccessary that we must remake the mate-
rial conditions; but apart from remaking the material (ondi\iom,
we have to sateguard the liberty of the human spirit.”#3 |

It is anybody’s guess whether socio-economic justice could
be achieved only through socialism and socialisation of produc-
tion as pointed out by Seth Govind Das and N, V. Gadgil respec-
tively. The other statements mentioned above, however, in-
dicate clearly the meaning ot the concept ol socio-cconomic
justice. According to them, (i) the concept means the rejec
tion ol the “present social structure and the social status quo’,
(i) it contemplates a smooth and rapid “transition tfrom a
state ol serfdom to one ol Ireedom”, and (iii) it envisages
remaking of material conditions. This preambulary concept of
socio-economic justice has been translated by the Framers into
specific provisions in Part 11T and Part 1V ol the Constitution.
This constitutional goal ol socio-economic justice car be achiex-
ed only if the courts adopt a pragmatic and sociological approach
without making much ado about the rights in interpreting
socio-economic legislations, which contemplate change in  the
social structure, eftect a tiansition lrom serfdom to freedom o1
attempt to remake material conditions of the sodiety. The
fact that <uch a goal has been embodied in the Preamble itsc’t
testifies its value—signifying predominant position in the Con-
stitution,

41. C.A.D., Vol. IL-lIL. p. 259.
42. Ibid., p. 253.
43, Ibid., p. 257.



Chapter Two
'THE CONCEPT OF FUNDAMENTAL RIGHTS
Introduction

Inclusion ot a list ol tundamental rights in a written con
stitution was not a new idea to the treedom fighters and con
stitution-makers of India. The idea of incorporation ot a bill
of rights had been conceived by the Founding Fathers of the
Constitution of the United States, and it gained so much (um
rency atter the First World War that the constitutions of many
European States invariably included a bill of rights. But the
Indian leaders lelt the need ol a bill of rights not because it
was the fashion ol the cra but beciause it was necessary to res
train the government Irom acting arbitrarily.

As a matter ol fact, there were two schools of thought in
India which subscribed to two divergent views on the inclusion
of a list of hundamental rights in a written constitution.  One
school of thought, which represented the strong protagonists of
British constitutional system, spurned the idea ol including a
list of fundamental rights in the Constitution. This school
held the view that the inclusion of a bill of rights in a written
constitution was unnecessary, unscientific and more often harm
ful. This view later reflected in the report of the Simon Com
mission submitted prior to the formulation of the Government
of India Act of 1935. It observed that though bill of rights
had been inserted in many European Constitutions after the
war, experience had not shown them to be of any great practi-
cal value. Abstract declarations, it opined, were useless unless
there existed the will and means to make them effective.! This
statement obviously had reference to the constitutions wherein
declaration of fundamental rights remained as a platitudinous
statement and pious wish without sufﬁciegt means to enforce

1. For quotations from the report of the Simon Commission, see-D D.
Basu, Commentary on the Constitution of India, Fourth FEdition, Vol 1
p- 114

F 2
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them, but not to the constitutions which rendered the declara-
tion of fundamental rights effective by enforcement measures
stipulated in the constitution itself.

Another school of thought, which represented the views of
the majority of the Indian leaders, strongly [avoured the in-
clusion of a list of fundamental rights in the Constitution.
Eminent men, who belonged to this school of thought, | had
ample experience of arbitrary and ruthless measures takén by
the British Executive in India against the national leaders\ dur-
ing the freedom 'struggle and also of the steps taken by | the
:government to suppre:s with impunity such important rights as
[reedom of speech, freedom of association, {reedom of \the
press and personal liberty. Naturally, therefore, they strongly
felt that only a written guarantee of individual rights  could
deter any government from acting arbitrarily.

Besides this, there was another factor which influenced
these men, and that was the exi tence ol minoiity communities
in India which were nursing a lee ing of heiplessness against
any possible arbitrary rule of the majority community and a
fear of insecurity. The protection of cultural. religious and
other interests of the minority communities was rightly con-
sidered sine qua non for a free democracy and just rule, and
that could be ensured, they thought. only by written guarantee
of individual rights. Many a leader of India, therefore,
strongly felt the need of including a list ol lundamental rights
in the Constitution. Their determination reflected in the
Nehru Committee Report of 1928 and later in the Karachi
Resolution on Fundamental Rights. Finally, the Cabinet
Mission, which was solely manned by Englishmen, unequivocal-
ly subcribed to this view and in its statement of 1946 it
strongly recommended the formation of an Advisory Committee
10 go into the question of formulation of a list of fundamental
rights.2  Thus, in 1947 when the leaders of India settled down
in the Constituent Assembly to frame a Constitution for India
it was decidedly sett'ed that a list of fundamental rights should
be included in the Constitution. Accordingly, the Framers

2 For the statement of the Cabinet Mission, sce B N. Rau. [India’s
Conititution in the Making, Edited by B. Shiva Rao. Appendix A.
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addressed themselves, inter alia, to the task ol formulating a list
of fundamental rights, and the result was Part IIl1 of the Con-
stitution which guaranteed to persons and citizens several
fundamental rights,

The incorporation of fundamental rights is, therefore, in-
tended to serve two purpoces, namely, (i) to prevent the exe-
cutive from acting arbitrarily, and (ii) to ensure some amount
ol security and protection to the minorities of various types in
India. However, a view has been developed by the Supreme
Court of India and a few writers that the fundamental rights
embodied in Part 111 of the Constitution are immutable and
transcendental in character. In support of this view the funda.
mental rights have been variously described as “paramount”,?
“sacrosanct”,* “rights reserved by the people”,5 “inalienable and
inviolable”® and “transcendental”.” The immutability or
permanence of the [undamental rights is sought to be establish-
ed first on the reasoning that these rights are rooted in the
doctrine of natural law and, therefore, traditionally known as
“natural rights”, and, secondly, on the ground that they have
been given a place of permanence by the Constitution within
its scheme. Tt is, therefore, necessary to dwell on the basis and
the nature of fundamental rights as reflected in the scheme of
the Constit®tion to ascertain the concept of [undamental
rights.

Basis of Fundamental Rights

Some s¢holars hold the view that “the concept of fundamen-
tal rights is rooted in the doctrine of natural law”,® and some

8. A. K. Gopalan v. State of Madras, (1950) S.C.J. 174; (1950) S.C.R.
88, p. 198.

4. State of Madras v. Chamipakam Dorairajan, (1951 S.C.J. 318;
(1951) S.C R. 825,

5. Pandit M. S. M. Sharma v. Shri Sri Krishna Sinha, (1959) S.C.J.
925; (1959) 1 S.C.R. (Supp.) 806.

6. Ujjam Bai v. State of U. P, (1963) 1 S.C.R. J78; A.1.R. 1962 S.C.
1621.

7. Golak Nath v. State of Punjab, (1967) 2 S.C.]J. 486, pp. 498-99.

8. Justice K. Subba Rao, Fundamental Rights under the Constitution
of India, (Rt. Hon. V. §. Sastri Memorial Lecture, University of Madras),
p. 1.
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others go further and say that “human or fundamental rights
is the modern name for what have been traditionally known,
as natural rights.”® The latter proposition has been affirmed
by the Supreme Court in its majority decision in Golaknath v.
State of Punjab.'® This proposition inevitably leads to the
conclusion that the fundamental rights are unchangeable and,
therefore, on their inclusion in the Constitution they [remain
entrenched in it. In fact, the concept of immutabjlity or
transcendental character of fundamental rights is deduceyl from
the notion that the fundamental rights are 100ted in the doc-
trine ot natural law. It may, however, be remembered \ that
natural law, on which the scholars try to base the fundamental
rights, is an enigmatic concept. Some theorists ascribe divine
origin to the concept of natural law and some others speak of
right reason as its origin, not to speak of positivists who deno-
unce it. Among the supporters ol the first view are the ancient
Greeks, scholastic writers and other political thinkers. The
classic instance of this theme in Greek literatuie is the Antigone
of Sophocles. When Antigone was charged with having broken
the law laid down by King Creon, who was her lather, she
replied to Creon: “Yea, for these laws were not ordained of
Zeus; And she who sits enthroned with gods below, Justice,
enacted not these human laws. Nor did T deem “hat thou, a
mortal man, could’st by a breach annul and override the im-
mutable unwritten laws of Heaven. They were not born to-day
nor yesterday; they die not: and none knoweth whence they
sprang.”11  This statement brings out “the conflict between a
duty to human law and a duty to the law ot God”,’? establishes
the superiority of the latter, and identifies law of nature with
the law of God. '

The question, however, is whether the concept of law of
nature or natural law with its divine origin could be employed
to explain the concept of fundamental rights enshrined in the

)
9. Gaius Fzajiofary Protection of Human Rights under the Law, 1964,

p- 3

10. (1969) 2 S.C.J. 486, p. 497.

11. For the quotation see George H. Sabine, 4 History of Political
Theory, 31d Edn,, p. 39.

12. Sabine, ibid,, p. 39.
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indian Constitution., It may be noted that Art. 27 of the
Constitution guarantees right against any compulsion to pay
any taxes, the proceeds ol which are specifically appropriated in
payment of expenses for the promotion or maintenance of any
particular religion, and Art. 80 (I) guarantees to all minorities
the right to establish and administer educational institutions of
their choice. I we accept the concept ol natural law with its
divine origin as a basis ot fundamental rights, then inevitably
thie two rights guaranteed under Arts. 27 and 30 (1) must also
be deemed to be rooted in such a doctrine of natural law. But
it is hardly possible to say that these rights have any semblance
of natural rights, much less they could be said to have originated
from natural law and divine will. Therelore, it is difficult to
agree with the general statement that the concept of {undamen-
tal rights adopted by the Indian Constitution is 100ted in the
doctrine of natural law.

The great exponent of the second theory ol natural law is
Hugo Grotius. According to him, “the law of nature is a
dictate of right reason. which points out that an act, according
as it is or is not in conlormity with rational nature, has in it a
quality of moral baseness or moral necessity: and that, in con-
sequence, such an act is either forbidden or enjoined by the
author of n#ture, God.”?3 He identifies the law of nature with
the “dictate ol right reason” and makes God the author of
nature, This gives rise to a doubt whether “the dictate of
right reason”, which he «peaks about, is that of human beings
or of God. " If it is the “right reason” of human beings, it must
be remembered that such “right reason” is essentially a product
of history, environment and of the age in which the individuals
are found. History, environment and age arc not static factors,
and they keep on changing. “Right reaton” of human beings,
therefore, changes from age to age and with it changes the concept
of rights. Some rights which were once considered sacred have
now entered a state of oblivion. A few of them are not rights
at all to-day, while ot'hers have underggne a tremendous

13. Hugo Grotius, De Jure Belli Ac Pacis Libri Tres, Tr. by Francis
W. Kalsey and others, The Classics of Internalional Law, ed. by J  B.
Scott, Vol. II, 1925, pp. 38-39.
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metamorphosis. For example, right to own slaves, which was
considered inviolable centuries ago, is not a right at all in the
modern age, for the present “right reason” of human beings
does not vouchsafe it. Freedom of contract, though still regard-
ed as an important aspect of individual freedom, possesses no
longer the absolute value attributed to it a century ago.l* It
has, to a great extent, given way to Ireedom ot labour.1;{ This
change in the concept of right is obviously due to a chapge in
the “right reason” of the people of the present genenation.
Thus, it is clear that “right reason” ot human beingd is a
changing concept and, therefore, if it is conceded that th¢ law
of nature is a product of “right reason” of human beings, then
it must alto be a changing doctrine. If law of nature is such
a changing doctrine, then the fundamental rights, which are
said to have been rooted in the law of nature, can hardly be
construed as immutable or transcendental.

Hugo Grotius, however, does not seem to subscribe to the
view that the law of nature is a changing doctrine. He specifi-
cally imparts a character of immutability to it in these words:
“The law of nature, again, is unchangeable—even in the sense
that it cannot be changed by God ........ Just as even God,
then, cannot cause that two times two should not make four,
so He cannot cause that which is intrinsically evil b& not evil.”1¢
From this it is clear that the “right reason” which he speaks of
is the “right reason” of God. In that case there is not much
difference between his theory of natural law and the theory of
natural law which is supposed to spring from the Divine Will,
and, therefore, his theory of natural law is as much unacceptable
as the other theory and it is difficult to base fundamental rights
enshrined in the modern constitutions on such enigmatic and
Divine-willed theory of natural law._ It is, therefore, not
unreasonable to say that in view of the fact that several types
of rights are mentioned in the Indian Constitution the funda-
mental rights can hardly be said to have been rooted in the doc-
trine of natural law conceived by the ancient philosophers.

14. W. Friedmann, Legal Theory, 4th Edn., p. 369.
15. Ibid.
16. Hugo Grotius, op. cit., p. 40.
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The concept of fundamental rights included in the Indian
Constitution must of necessity be ascertained from the types
and nature of rights included therein and from the discernible
intention of the Framers. Article 17 of the Constitution has
abolished “untouchability” and forbidden its practice in any
form. It is difficult to say that this is a right in the same sense
as a right to life or right to equality is. This provision has
been incorporated in the Constitution in order to do away
with the practice of untouchability found in the society, which,
according to the modern notion, is a social evil. Again, Art.
18 states that no title, not being a military or academic distinc-
tion, shall be conferred by the State and Art. 24 prohibits
employment ot children below the age ot fourieen in any
factory or mine. These can hardly be called rights, The
former is obviously an outcome of the concept ol ezalitarian
society, whereas the latter is intended to protect the health of
children and prevent the practice of employing children in
factories, which is considered to be a social evil. These provi
sions, therefore, visualise only the eradication ol certain
practices found in the Indian society, which are considered by
the present generation as social evils.

The foregoing survey will show, unless we abandon our-
selves toepure dialectics, that the above mentioned provisions
and similar other provisions in Part II1 of the Constitution do
not enshrine rights rooted in the doctrine of natural law, but
instead embody the social values of the present generation. A
question®may, however, be asked whether the same may be said
about the right to equality, right to property and the right to
personal liberty mentioned in Part 11T of the Constitution. A
correct answer to this question requires a brief analysis of the
evolution of these rights through the ages.

Even before the Stoics, Aristotle expounded the concept of
equality. He advocated justitia distributiva, according to which
equal treatment should be accorded to those who were equal
before the law.1” Bt this equality of treatment was confined
to citizens, from which category artisans and  slaves were
excluded. He excluded artisans and slaves from citizenship

17. W. Friedmann, op. cit., p. 385.
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on the ground that “virtue is impossible for men whose time
is consumed in manual labour”.'® His concept of equality
was, theretore, a limited concept and applied only to a
designated section of the population. This lack of universal
application ol the concept of equality was not due to the fact
that by nature slaves and artisans were less human in character,
endowments and aspirations than the citizens of the city istate,
but mainly due to the then prevailing social values which
assigned interior status to them. Aristotle, who imbibed\ the
spirit and social values of the period, could not think in térms
of extending the concept of equalily to arti ans and slaves|

The Roman jurists reccived the doctrine ol equality from
the Stoics, but they made a distinction between the law of
nature which postulated absolute equality, and the law ot
nations  (jus gentium) which recognised slavery.'® Even
though the Christian doctrine was pledged to the {undamental
equality of men, in the scholastic and catholic legal sy-tem this
lundamental equality, as pointed out by Prof. Friedmann,
was “subordinated to the acceptance of the existing social order
as one ordained and to be borne—subject to certain principles
of justice and charity.”20

It is said, and rightly so, that “thc modern postulate ot
legal equality dates Irom the era of the French ande American
Revolutions.”?!  But it may be noted that though the concept
of cquality and equal protection is included in the Constitution
of the United States?? it has been given different meaning at
different times. The “cqual protection” clause of the Fourteenth
Amendment was intended to guarantee cqual treatment to the
Negroes and to enforce absolute equality of the two races. But
in 1896 the Supreme Court gave a different meaning to the
concept of equality in Plessy v. Ferguson.?s A Louisiana
statute, which required separate but equal accommodations on
railroads. was upheld not only under the policc power as a

3
18. G. H Sabine. op. cil., p. 95.

19. W. Friedmann, op. cit.,, p. 385.

20. [Ibid.

21. TIbid.

22  See Amendment 14 of the U.S. Constitution.
23. 163 U. S. 587, 1896.
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‘measure designed to preserve public peace, but also on the
ground that “separate but equal” provisions did not violate
“equal protection” clause ot the Constitution. Justice Brown,
who spoke for the Court, asserted that “in the nature of things
it could not have been intended to abolish distinctions based
upon color, or to enforce social, as distinguished Irom political
equality, or commingling ol the two races upon terms
unsatistactory to either.”** Thus, the Plessy  decision  inter.
preted the concept of equal protection as “separate but equal
protection”  doctrine. The public opinion and  the social
values then were not :ufficiently stong enough to compel the
‘Court to give to the concept ol equality a meaning different
from the one adopted by it. Perhaps it is more correct to say
that the social values of the period supported the interpretation
given by the court.

Thurgood Marshall, the noted Negro spokesman, later
characterized the “separate but cqual” doctrine as “a faulty
conception of an era dominated by provincialism”.?  True, it
is a faulty conception to-day. But the fact remains that it was
an accepted conception of that period. and the court simply
adopted it as a valid doctrine ol the era. It was only in 1954
that the Supreme Court discarded the “separate but equal
doctrine” ghen it ruled in Brown «. Topcka*® that “in the
field of public education the doctrine ol ‘separate but equal’
has no place. Separate educational facilities are  inherently
unequal.” This change in judicial attitude was definitely due
to the change in the society’s conception of equality. The
Chiel Justice rightly remarked in Brown’s case that “in appro-
aching this problem we cannot turn the clock back to 1868,
when the Amendment was adopted. or even to 1896, when

lessy v, Fergusson was written. We must consider  public
education in the light of its full development and its present
place in American life throughout the nation.”#?

24. Ibid.

25. For quotation see A. T. Mason and W. M. Beaney, The Supreme
Cour! in a Free Society, 1959, p. 261.

26. 347 U. S. 483.

27. Quoted in A. T. Mason and W. M. Beaney, op. cit., p. 262.
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Thus, the foregoing survey of the evolution of the concept
of equality shows that it has never been conceived as a static
and eternal doctrine with an unchangeable meaning, and, on
the other hand, it has been given, in consonance with the
changing values of the society, different meaning at different
times. The modern concept of equality is, therefore, different
from the concept expounded by Aristotle, Roman Jurists,
Scholastic writers or in Plessy decision, and is as much sustained
by the social values of the present generation as the eqhality
doctrine of Aristotle, Roman Jurists, Scholastic writers and of
the Plessy decision was by the social values prevailing in\ the
respective periods. '

The came may be said about other rights and particularly
about the right to property. In fact, the concept and freedom
of property changed from time to time in consonance with the
changing values of the society. Speaking in the Constituent
Ascembly of India on 10th September, 1949, on the changing
concept of property, Jawaharlal Nehru said that it had changed
from the earlier conception of “property in human beings” as
was evidenced in the institution of slavery in olden days to
the modern conception of “property in a bundle of papers”
which consisted of securities, promissory notes, etc.2®6 The
changing concept of freedom of property has bgen clearly
analysed by Prof. Friedmann. He says that according to
Locke, the makers of the French and American Revolutions,
Bentham, Spencer and the leaders of earlier liberal movement,
freedom of property or “estate” constituted a cardinal principle
and the justification for this theory was the mingling of man’s
labour with an object. This ideology per-isted, he says, despite
the increasing dissociation of property and labour.?® But in
modern democracy, says Prof. Friedmann, freedom of propertv
has been tempered with social responsibilities attached to
property.3¢ “The limitations on property,” he states, “are of
many different kinds. The State’s right of taxation, its police
power, and the power of expropriatiorf—subject to fair com-
pensation—are exampfies of public restrictions on freedom of

28. C.A.D. Vol. IX, pp. 1194.95.

29. W. Friedmann, op. cit., pp. 373-74.
30. Ibid., p. 374.
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property which are now universally recognised and used.
Another kind of interference touches the [reedom of use of
property, through the growing number of social obligations
attached by law to the use of industrial property, or contracts
of employment.”3® Then he concludes that “in most countries
statutes and courts have supplemented each other in bringing
about this gradual adjustment in the rights of property.”3* It
is true that statutes and courts often bring about a gradual
adjustment or change in the concept of a particular right. But
the compelling force behind such adjustments or changes.
which the statutes and courts have been constrained to bring
about, is undoubtedly the changing values of the society and
the resultant change in the attitude of the <ociety towards a
particular right.

Thus the types and nature of rights enumerated in Part
111 of the Constitution and the tenor of certain provisions
included therein hardly support the proposition that the
fundamental rights listed in the Indian Constitution are rooted
in the enigmatic, abstract and Divine-willed doctrine of law of
nature. The fact that more definite rights like right to equality
and right to property have borne different connotations at
different periods of human history shows thar even these rights
cannot Re described strictly as natural rights issuing from the
Divine-willed law of nature. It is, therefore, more appropriate
to say that the fundamental rights listed in Part III of the
Constitution are not so much rooted in the doctrine of natural
law as they are baed on the social values of the society.

Nature of Fundamental Rights as Reflected
in the Scheme of the Constitution

Art. 13 (2) of the Constitution states that “the State shall
not make any law which takes away or abridges the rights”
conferred by Part IIl and “any law made in contravention of
this clause shall, to®he extent of the contravention, be void”.
Then, sub-clause (a) of Art. 18 (3) givét an inclusive definitiorr

81. Ibid.
32. Ibid., pp. 374-75.
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ol the word “law”, 1t says: “In this article, unless the context
-otherwise requires, 'law’ includes any ordinance, order, bye-law,
rule, regulation, notification, custom or usage having in the
territory ot India the force ot law.” The provisions are clear
enough to show that rights embodied in Part III are protected
against erosive acts of the State.®® This means, in effect, that
neither a legislative ¢.gan nor an executive body in India;may
tinker with the fundamental rights beyond the terms ol \Part
I11. There are no two opinions on this point.
The crux ol the problem, however, is: whether the té{:or
-ol the provisions of Art. 13 (2), viewed in the context of the
scheme ol the Constitution, is such as to insulate the fundamen.
tal rights against the constitutional amending power ? Art. 368,
which is the ole Article in Part XX and which is found under
the caption “Amendment of the Constitution”, states that “an
amendment of this Constitution may be initiated only by the
introduction ol a Bill for the purpose in either House ol
Parliament, and when the Bill is passed in each House by a
majority of the total membership ot the House and by a majority
of not less than two-thirds ol the members of that House
present and voting, it shall be presented to the President for
his assent and upon such assent being given to the Bill, the
Constitution shall stand amended in accordance with ghe terms
of the Bill.” This i, the main proviston of Art. 368. Ity
proviso provides that if such amendment sceks v make any
change in (a) Art. 54. 55. 73, 162 or 211, or (b) Chapter IV
of Part V, Chapter V of Pait VI, or Chapter 1 of Part XI, or
(¢) any of the Lists in the Seventh Schedule, or (d) the
representation of States in Parliament, or (e) the provisions
of this Article, the amendment shall also require to be ratified
by the Legislatures ot not less than one-halt of the States by
1esolutions to that effect passed by those Legislatures before the
Bill making for such amendment is presented to the President
for assent. There is nothing in the provisions of this Article
L]
33. “State is defincd in Art. 12 thus: “In this Part, unless the context
othcrwise requires, ‘the State’ includes the Government and Parliament of
India and the Government and the Legislature of each of the States and

all local or other authorities within the territory of India or under the
«control of the Government of India.”
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to show that the fundamental rights are excluded trom the
ambit of the amending power. The immutability of the
fundamental rights may, theretore, be established only if it is
proved that they are beyond the reach ot the amending power.
Naturally, attempts have been made to keep the rights outside
the purview of the amending power.

Judicial Interpretation

In Shankar Prasad v. Union of India3* where the validity
of the Constitution (First Amendment) Act of 1951, which
inserted Arts. 31—A and 31—B in the Constitution, was challeng-
ed, it was contended that the Amendment Act in so far as it
purported to take away or abridge any ot the fundamental
rights [ell within the prohibition of Art. 13 (2). The rationale
of the contention was that ‘the State’, by virtue of definition in
Art. 12, included Parliament and, therefore, ‘law’ must include
a constitutional amendment. Besides, it was contended that
the framers ot the Constitution, who realised the sanctity of the
fundamental rights conferred by Part 111, intended to make
them immune not only from ordinary laws but also from
constitutional amendments.

But Patanjali Sastri, J., who spoke for the Court, rejected
the abowe contention and held that ‘“although ‘law’ must
ordinarily include constitutional law, there is a clear demarca-
tion between the ordinary law, which is made in exercise of
legislative power, and constitutional law, which is made in
exercise ‘of constituent power.”? Proceeding further he said:
“No doubt our Constitution-makers, following the American
model, have incorporated certain fundamental rights in Part
11T and made them immune from interference by laws made by
thc State. We find it, however, difficult, in the
absence of a clear indication to the contrary, to suppose that
they also intended to make those rights immune from constitu-
tional amendment. We are inclined to think that they must
have had in mind wRat is of more frequent occurrence, that is,

%4. (1952) 5.C.R. 89.
35. Ibid., p. 106.
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invasion of the rights of the subjects by the legislative and the
executive organs of the State by means ot laws and rules made
in exercise ot their legislative power and not the abridgement
or nullification ot such rights by alteration of the Constitution
itself in exercise of sovereign constituent power.”3 So he came
to the conclusion that ‘law’ in Art. 13 “must be taken to m¢an
rule, or regulations made in exercise of ordinary legislative
power and not amendments to the Constitution made \in
exercise of constituent power, with the result that Art. 13 ()
does not affect amendments made -under Art, 368.”37 Thus, in
this case the Supreme Court rejected the doctrine of immutabili-
ty ol fundamental rights.

An attempt was made subsequently in Sajjan Singh v.
State of Rajasthan®® to reopen the whole issue settled in
Shankari Prasad’s case. A strong plea wa> made belore the
Supreme Court to re-consider its earlier view. But the Court
rejected the demand and declared categorically that fundamen-
tal rights listed in Part 1I1 were not eternal and inviolate,
Gajendragadkar, C. J., who handed down the opinion of the
Court, stated that the tundamental rights contained in relevant
provisions ol Part III of the Constitution could justly be
described as “the very foundation and the corner-stone of the
democratic way ol life ushered in this country by the¢Constitu-
tion”, but it could not be said that the fundamental rights
guaranteed to the citizens were eternal and inviolate in the sense
that they could never be abridged even by amendment.?® This
proposition was explained further by him with the help of the
scheme of Art. 19 of the Constitution. The scheme of this
Article itself, he said, indicated that the fundamental rights
guaranteed by sub-clauses (a) to (g) of clause (1) could be
validly regulated in the light of the provitions contained in
clauses (2) to (6) of Art. 19. “It is hardly necessary to
emphasize,” said the Chief Justice, “that the purposes for which
fundamental rights can be regulated which are specified in

36. Ibid.
87. Ibid., p. 107.
8. A.L.R. 1965 S.C. 845.
80. Ibid., p. 857,
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Cls. (2) o (6), could not have been assumed by the Constitu-
tion-makers to be static and incapable of expansion. The
Constitution-makers must have anticipated that in dealing with
socio-economic problems which the legislatures may have to
face from time to time the concept of public interest and other
important considerations which are the basis of Clauses (2) to
(6) may change and may even expand; and so, it is legitimate
to assume that the Con:titution-makers knew that Parliament
should be competent to make amendments in these rights so
as to meet the challenge of the-problems which may arise in the
course of socio-economic progress and development of the coun-
try. That is why we think that even on principle, it would not
be reasonable to proceed on the basis that the {undamental
rights enshrined in Part 111 were intended to be finally and
immutably settled and determined once for all and were beyond
the reach of any future amendment,”40
The Supreme Court, however, in six to five, sharply
«livided, decision rendered in Golaknath v. State of Punjab*
has over-ruled the proposition laid down in its 1wo earlier
decisions and ruled instead that the fundamental rights are
‘given transcendental position in the Constitution and are kept
‘beyond the reach of the amending power of Parliament.
Accordingeto the Court, “the incapacity of the Parliament
‘therefore in exercise of its amending power to modity, restrict
or impair fundamental freedoms in Part III arises {rom the
scheme of the Constitution and the nature of the freedoms.”4?
In support of the above view Subba Rao, C. J., who
«delivered the majority judgment of the Court, adduced three
important reasons. First, “the people” have embodied in the
Preamble their ideals and aspirations of securing justice,
Tliberty, equality and fraternity and worked out in detail in the
‘Constitution the mode of realisation ol these objectives.4
"They, in giving themselves the Constitution, “have reserved the
“fundamental freedoms to themselvec—Art. 13 merely incorporates

40. 1Ibid., p. 858.
41, (1967) 2 5.C.J. 486.
42. Ibid., p. 499.
43. Ibid., p. 49.
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ordinary legislative process. Theretore, whether in the field
of constitutional law or statutory law amendment can be brought
about only by law,52
Proceeding {urther Subba Rao, C J., states that “there is

internal evidence in the Constitution itsell which indicates
that amendment to the Constitution is a ‘law’ within the
ing of Art. 245. Now, what is ‘law’ under the Constitution
is not denied that in its comprehensive sense it include, cofsti-
tutional law and the law amending the Constitution is costi-
tutional law. But Art. 13(2) for the purpose of that Article
gives an inclusive definition. It does not exclude constitutional
law. It prima [acie takes in constitutional law. Art. %68
itself gives the necessary clue to the problem. The amendment
can be initiated by the introduction of a hill; it shall be passed
by the two Houses; it shall receive the assent of the President.
These are well known procedural steps in the process of law
making.”® In this connection he refers to observation made
by the Supreme Court in Shankar: Prasad’s case, according to
which the three-fold procedures, namely, initiation of amend-
ment by the introduction of a bill, the passing of the hill by
the two Houses and the President’s acsent to the bill, mentioned
in Art. 368 reflect familiar features ol Parliament’s procedures
laid down in Art. 107 (1),% Art. 107(2)% and  Art. 11157

52. Ibid.

53. Ibid.

54. (1951) S.C.R. 89.

55. Art. 107 (1) states: “ (1) subject to the piovisions ob Articles 109

and 117 with respect to Money Bills and other financial Bills, a Bill may
originate in either House of Parliament ™

56. Art. 107 (2) says: “ (2) Subject to the provisions of Articles 108 and
109, a Bill shall not be deemed to have beefr passed by the Houses of
Parliament unless it has been agreed to by bsth Houses, either without
amendment or with such amindments only as are  agreed to by both
Housces.”

57. Art. 111 provides: “When a Bill has been passed by the House of
Parliament, 1t shall be presented to the Prcsident, and the President
shall declare either thatt he assents to the Bill, or that he withholds assent
therefrom :

Provided that thc President mmy, as soon as possible alter the
presentation to him of a Bill for assent, return the Bill if it is not a
Money Bill to the Houses with a message requesting that they will con-
sider the Bill or any specified’ provisions thereof and, in particular, will
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respectively.®® It is also pointed out in the same decision that
Art. 368 is not a complete code in respect ol the procedure, for
there are gaps in the procedure as to how and alter what notice
a bill is to be introduced, how it is to be passed by each House
and how the President’s assent is to be obtained. According
to the Court, therelore, “having provided for the Constitution
of a Parliament and prescribed a certain procedure for the
conduct of its ordinary legislative business to be supplemented
by rule made by each House (Art. 118), the makers of the
Constitution must be taken to have intended Parliament to
follow that procedure, so far as they may be applicable con-
sistently with the express provision of Art. 368, when they have
entrusted to it the power of amending the Constitution.”s?
Relying on these observations Subba Rao, C J , states that “il
amendment is intended to be something other than law, the
constitutional insistence on the said legislative process 1is un-
necessary. In short, amendment cannot be made otherwise
than by following the legislative process. The lact that there
are other conditions, ruch as, larger majority and in the case
of Articles mentioned in the proviso a ratification by Legisla-
tures is provided, does not make the amendment any the less
a law. The imposition of [urther conditions is only a safe-
guard agaisst hasty action or a protection to the States but does
not change the legislative character of the amendment.”80
The above conclusion, he says, is reinforced by the other
Articles of the Constitution, namely, Art. 4 which enables
Parliament by law to amend Schedules I and IV, Art 169
which empowers Parliament by law to abolish or create Legi:-
lative Councils in State:, and Para 7 of the 5th Schedule and
para 21 of the 6th Schedule which enable Parliament by law to
amend the said Schedules. Besides, in all these provisions a

consider the desirability of introducing any such amendments as he mmay
recommend in his mcssage®and when a Bill is so returned, the Houses
shall reconsider the Bill accordingly, and if the ®Bill is passed again by
the Houses with or without amendment and presented to President for
assent, the President shall not withhold assent therefiom.”

58. (1951) S.C.R. 89.

59. Ibid.

60. (1967) 2 S.C.J. 486, p. 501.
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fiction has been introduced to the effect that such a law made
under any one of these provisions shall not be deemed to bc an
amendment to the Constitution for the purpo.e of Art, 368.
These provisions, according to him, “bring out the two ideas
that the amendment is law made by legislative process and that
but for the fiction introduced it would attract Art. 368.”61

He, therefore, finally comes to the conclusion that “amend-
ments either under Article 368 or under other Articles are made
only by Parliament by lollowing the legislative process addpted
by it in making other law. In the premises, an amendment of
the Constitution can be nothing but law”.%2 Consequently,
Parliament  “has no power to amend Part 1II of
the Constitution so as to take away or abridge the lundamental
rights.”’63

Thus, the proposition that fundamental rights listed in
Part 111 of the Con titution are immutable and transcendental
in character and, therelore, are beyond the amending power of
Parliament is based on the {ollowing raison d’etie :

(1) The fundamental rights being the rights reserved by
the people, Parliament, which is a creature of the Constitution
created by them, cannot abridge the reserved rights of the
people.

(2) Amending law is ‘law’ within the mearing of Art.
13 (2) , because:—

(@) the power to amend is a legislative power located
within the residuary field exclu ively given to Parlia-
ment by Art. 248;

(b) the amendment is law made by legislative process
and this is clear from the Constitutional insistence
on such legislative process in the provi ions ot Art
368; and

(c) the word “law” in Art. 13(2) and the inclusive
definition of “law” given in the same Article take
in constitutional law, which_includes law amending
the Congtitution.

61. Ibid.
62. Ibid., p. 502.
63. Ibid., p. 512.
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Analysis of the raison d’etre of Golaknath Decision

t first question is whether the people, in giving them-
e Constitution, have “re erved” the fundamental free-
doms @ themselves? To put it slightly differently, whether
the astitution of India has incorporated the theory of
“reserved rights”? In fact, some relerence was made by the
Supreme Court earlier to the theory of reservation ol rights, Tn
A. K. Gopalan v. State of Madras® Sastri, J. said: “There
can be no doubt that the peop'e of India have, in exercise of
their sovereign will as expressed in the Preamble, adopted the
democratic ideal which assures to the citizen the dignity ol the
individual and other cherished human values as a means to the
[ull evolution and expression ol his personality, and in dele-
gating to the legislature, the executive and the judiciary their
respective powers in the Constitution, recerved to themselves
certain fundamental rights, so-called. T apprehend. because
they have been retained by the people and made paramount to
the delegated powers, as in the American model.”85 Again,
in In re The Dehhi Laws Act® the same judge  stated:
“It is true to say that, in a sense, the people delegated to
the legislative, executive and the judicial organs of the State
their respegtive powers while reserving to themselves the funda-
mental rights which they made paramount by providing that the
State shall not make any law which takes away or abridges
the rights conferred by that Part. To this cxtent the Indian
Constitution may be said to have heen based on the American
model,...”8" The theory of “reserved rights” connotes para-
mountcy of rights “reserved” by the people, The theory has
been countenanced by the Supreme Court in these two cases to
indicate the limitations of the legislative power of Parliament
and State Legislatures to make law affecting fundamental
rights, which limitations are. in fact, evident from the concept
of a written Constitution and also from the provisions of Part
IIT of the Constitution.® But in Golaknath case the theorv has
been extended and applied even to the @mending power of
© 64, (1950) S.C R 88, A.I.R. 1950 S C 27

65. (1950) S.C.R 88, p. 198

66, (1951) S C R. 747: A L.R. 1951 S.C 332,
67. (1951) S.C.R. 747. p. 883.

Critical
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Parliament to immunise tundamental rights against amendment
laws.

No doubt, the Preamble is a guiding star in interpreting
the Constitution, and its importance cannot, therefore, be
minimised. But there is nothing in it 1o suggest thaf the
rights enumerated in Part 1II of the Constitution are njghts
reserved by the people. It is also true that incorporation lof a
list of fundamental rights follows the American model. {The
preamble of the American Constitution, like the preamblé of
the Indian Constitution, opens with the phrase “We the people”
and indicates clearly that the Constitution is ordained and
established by the people. It may be noted that the original
Constitution of the United States, of which the preamble was,
as it is now, an integral part, did not contain a bill of rights.
The ten Amendments, which have been often described as a
“bill of rights”, were introduced into the Constitution later.
It is, therefore, difficult to attribute the theory of “reserved
rights” to the Preamble of the original U. S. Constitution,
which did not embody any rights. If the theory cannot be
attributed to the Preamble of the original U. S. Constitution,
it can hardly be attributed to it, in the absence of any change
in the language of the Preamble, after the inclusion of the bill
of rights in the Constitution. Thus it is clear thit, in the
absence of specific indication in the Preamble, the fact that the
people have ordained the Constitution and the fact that the
Preamble mentions rights do not ipso facto convey the idea
that the rights enumerated in the Constitution are the rights
reserved by the people. The same argument applies to the
Preamble of the Indian Constitution which follows the Ameri-
can model. That is to say, the theory of ‘“reserved rights” can-
not be deduced, in the absence of any specific provision to that
effect, from the Preamble of the Indian Constitution simply
because it speaks of the people being the ordainers of the
Constitution. ¢

Secondly, in thé U. S. Constitution the 9th Amendment
says that rights enumerated in the Constitution shall not be
construed to “deny or disparage others retained by the people”.
Then, the 10th Amendment states that the powers not delegated
to the United States by the Constitution are reserved to the
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people. The former, theretore, speaks of the rights *retained”
by the people, and the latter says about the powers “reserved”
by the people. These two provisions may lend support to the
theory of “reserved” rights in the American Constitution. But
in the Indian Constitution there is no similar provision. On
the other hand, Art. 13(2) of the Indian Constitution states
that “the State shall not make any law which takes away or
abridges the rights conferred by this Part.,” The phrase “this
part” here means Part I11I of the Constitution, which in the
ultimate analysis means “the Constitution by this Part IT1.”
The expression “the rights conferred by this Part” in Art.
13 (2) is important in that it positively states that the rights
embodied in Part I1I are rights “conferred” by the Constitution.
In view of this positive statement it is hardly possible to come
to the conclusion that these rights are “reserved” by the peo-
ple. Rights “conferred” by the Constitution, unlike the rights
“reserved” by the people, can be modified by a modification in
the Con titution itse'f, which can be brouzht about by amend-
ment Jaws,

Thirdly, in Part 11T ol the Constitution, though  some
rights are guaranteed against the State, certuin rights are assured
against individuals also.%® The theory of “reserved rights”
connotes that the rights are re erved by the people against the
State. It is a misnomer to call the rights guaranteed to citizens
against certain individuals as “reserved rights” of the people as
a whole. . Therefore, rights can be pre umed to have been
“reserved” by the people only in a Conctitution wherein all the
enumerated rights are guaranteed against the State, but not in
an organic instrument, like the Indian Constitution, wherein
some rights are secured against State action and some others are
guaranteed against individuals. So there is hardly any scope in
Part 1II of the Con titution to deduce or imply the theory of
“reserved rights”.

It may, therefore, she stated that in the absence of any
specific stipulation in the Preamble as to th® reservation of rights
by the people, the mere fact that rights have been mentioned in
the Preamble cannot give rise to the presumption that the rights
enumerated in Part IIT are rights reserved by the people, the

68. See, for example, Arts. 15(2), 17, 23(1) and 24.
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ordainers of the Constitution. Besides, the expression “rights
conferred by this Part” in Art. 13 (2) and the novel method of
enumerating rights (some rights guaranteed against the Stale
and others against the State and individuals) adopted "’ the
Constitution clearly establish that the rights listed in Part I} are
not in the nature of reserved rights but in the nature ol ton-
ferred right , that is, rights conlerred by the Constitution. Gon-
sequently, the conferred rights are amenables to change if ‘he
instrument which has conterred them could be amended by the
body empowered by the same instrument to amend it.

The second problem is related to the location ol the power
to amend the Constitution. The majority view in  Golaknath
case, as stated earlier, is that the power to amend the Constitu.
tion is not to be found in Art, 368 but i+ contained in Art. 248
read with Entry 97 of List I. It may, however, be noted that in
the Constitution, while delimiting the legislative fields of the
Union and States. three claborate legislative lists have been drawn
up which cover almost all conceivable legislative heads. It i
common knowledge that these broadly phrased legislative heads
are capable of taking in several more allied and incidental sub-
jects. Thus the three lists are almost practically exhaustive. In
such a context insertion of a residuary clause may be pinderstood
as intended only to net subject matters that have escaped the
notice of the makers of the Constitution. Since the amendment
of the Constitution was uppermost in the minds of the Founding
Fathers, as is evident from the fact that the entire Fart XX is
devoted to the subject, it is hardly possible to think that it was
relegated by them to the uncertain rewcduary field. Had they
intended to transform the amending power into an ordinary
legislative power, they would have definitely enumerated it as
one of the items in the Union List.%?

It may also be noted that Art. 248, which confers residuary
powers on Parliament, states that “Parliament has exclusive
power to make any law with respect to' any residuary subject.
Exclusive power of Parliament means that the State Legislatures
have no scope whatsoever to share it. Any power shared by the

69. For same view see S. Mohan Kumaramangalam, “The power of
Parliament to amend the Constitution,” Supreme Court Journal, 1967.
Also see H. M. Seervai, Constitutional Law of India, 1967, pp. 1093-94.
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Parliament and State Legislatures can haidly be called the
exciusive power of Parliament. At best it may be termed as a
concurrent power. In Art. 368 the provi o requires participa-
tion of State Legislatures also in the amendment of any one ot
the Constitutional provisions specified therein. 1[I the power
to amend is ordinary legislative power located in the 1esiduary
field and exclusively vested in Parliament, participation of State
Legislatures in the amendment ol certain provisions of the Con-
stitution is inexplicable.™  The fact that State participation iy
permitted in affecting amendments to certain provision, of the
Constitution specified in the proviso provision of Art. 368 shows
that it is well nigh impotsible 10 locate the amending power in
the residuary field without contradicting the theory of exclusive-
ness of legislative power postulated in Art. 218,

The third reasoning, which requires a close scrutiny, is that
inasmuch as Art. 368 specifies only procedures ol amendment
and not the power to amend, and the e procedures arc nothing
but the procedural steps in the process ol Iaw making. amend-
ment law is, like any other legislative enactment, a law within
the meaning ol Art. 13(2) of the Constitution. This conclu-
sion is inevitable il we accept the hvpothesis that Art 368 con-
tains only procedures for amendment. but power to amend is
located inhe re iduary legislative field ol Parliament. Wanchoo,
J., who gave the dissenting opinion. rejects the hypothesis,
According to him “the very l[act that a separate Part has been
devoted ip the Constitution for amendment thereof and there
is only one Article in that Part shows that both the power to
amend and the procedure for amendment are to be found in
Art. 368. Besides, the words ‘the Constitution shall stand
amended in accordance with the terms of the Bill’ in Art. 368
clearly in our opinion provide for the power to amend after the
procedure has been followed.””* The question, therefore, is
whether Art. 868 coftains onlv procedures and is devoid of
power content. .

It may be noted that Art. 122(1) o["the Conslitution *tates
that “the validity of any proceedings in Parliament shall not

70 For a more or less simi'ar view see H.M. Scervai, op cif,, p. 1094.
71. (1967) 2 S.C.J. 486, 520.
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be called in question on the ground of any alleged irregularity
of procedure”. Marginal title of this Article says, “Courts not
to inquire into proceedings of Parliament”. This Article is
one in a group ol Articles which deal with the legislative pro-
cedure in the Constitution. The language of the clayse is
clear enough to show that the courts cannot invalidate ar} Act
on the ground that it was passed by Parliament without stijctly
complying with all the procedures laid down therein) If
amendment law is assimilated to ordinary legislation and \the
provisions of Art, 368 to legislative procedure, then the pro-
visions of Art. 122 (1) will apply to the enactment of amendment
law also. Consequently, even the validity of an amendment
Bill cannot be questioned in any Court ol law on the ground
of alleged “irregularity of procedure”, that is, non-compliance
with the procedure laid down in Art. 368.

Besides, the proviuions of Art. 100 relate to “conduct of
business” in both Houses ol Parliament. Clause (2) ol the
Article provides, inter alia, that “any proceedings in Parliament
shall be valid notwithstanding that it is discovered sub.equently
that some person who was not entitled so to do sat or voted or
otherwise took part in the proceedings.” In other words, even
il decision of, or an Act passed by, either House of Parliament
is influenced by vote or votes cast by disqualified or ndn-qualified
person or persons, which fact is known only subsequent to the
passing of an Act or taking a decision, it shall be deemed to
be valid, for any proceedings in Parliament shall be valid
notwithstanding the fact that without the knowledge of the
House disqualified or non-qualified person or persons took
active part in the decision-taking process of the’ House. When
this provicion is read with the provision of Art. 122 (1), it is
clear that despite the discovery of such irregularity of procedure,
it cannot be made an issue before the courts to question the
validity of the proceedings in Parliament. In the light of these
provisions if the provisions of Art. 368 are examined, the
incongruity of assimil.ating the amendment procedure and
amendment process into legislative procedures and legislative
process respectively will be more apparent.

According to Art. 368, an amendment Bill must be passed
in each House by a majority of the total membership of that



CONCEPT OF FUNDAMENTAL RIGHTS 413

House and by a majority of not less than two-thirds of the mem-
bers of that House present and voting. Suppose the total
number of members of the Lower House of Parliament is 600,
and out of them only 452 members participate in the debate
and voting on an amendment Bill. Then 301 votes constitute
both the majority of the total membership of that House and
two-thirds majority of the members of that House present and
voting. Now, suppose an amendment Bill is passed by 301
votes out of 452 members present and voting and subsequently
it is discovered that one or two persons among tho e who cast
votes in its favour, were not person or persons entitled to do so,
would the validity of such amendment law be questioned before
competent courts on the ground of irregularity of proceedings
in Parliament? If Art. 368 is treated as a complete code by
itself and if the sum total of procedures stipulated therein are
construed to constitute a capacity of Parliament to amend the
Constitution, the validity ot an amendment law can undoubted-
ly be questioned on the ground of irregularity of procedure in
Pailiament, for in such a case the provisions of Arts. 100 (2) and
122 (1) will not apply to the amendment procecdings. But, on
the other hand, if the amendment proce's is assimilated to
legislative process, the validity of amendment law can hardly
be questigned before the courts on the ground of irregularity
of procedure or on the ground that the required majority,
which the law obtained in the House, contained one or two
votes of disqualified or non-qualified persons. 1f that had been
the intention of the Constitution-makers, nothing would have
prevented them from placing the provisions of Art. 368 in
Chapter I1 of Part V of the Con:titution and epecially among
the Articles which deal with the legislative procedures of
Parliament. It cannot be argued that difference in procedures
necessitated the allotment of a separate Part for Art, 368, for
Art. 109 which stipulates different procedure in respect of money
bills had been placed.in Chapter IT of Part V of the Constitu-
tion. If difference in procedure is the sole reason for allotting
a separate Part for Art, 368, then Art. 199 ought to have been
similarly placed under a separate and independent Part in the
Constitution.

In view of the above analysis it may be said that amend-
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ment process or procedures stipulated in Art. 368 cannot be
asimilated into legislative process without immunising pro-
cedural irregularities of amendment laws against Court pro-
ceedings. Therelore, it scems more reasonable to say that Art.
368 is a complete code by itselt and the totality ol the amend-
ment procedures contemplated in the Article constitute, a
capacity or power ol Parliament to amend the Constitgtion.
The expression “the Constitution shall stand amended in
accordance with the terms of the Bill” in the Article amply
supports and strengthens the above construction.

Besides, the propotition that the power to amend is located
in the residuary legis'ative field will lead to two grave implica-
tions in the Constitutional jurisprudence ol India. An equa-
tion between amendment law and ordinary legislation, which
the above proposition gives rise to, may not only cnable the
President to amend the Constitution by ordinance but also
insulate or immunise the entire Constitution against amendment.

Art. 128(1) of the Constitution empowers the President
to legislate by Ordinance during recess of the Union Parlia-
ment.”? Clause (2) of the Article declares that “an Ordinance
promulgated under this Article shall have the same force and
effect as an Act of Parliament.” Then, clause (3) ol the Article
ctates that “if and so [ar an Ordinance under this Arucle makes
any provision which Parliament would not under this Constitu-
tion be competent to enact, it shall be void”. The provisions
of clauses (2) and (3) together, therefore, make clear that the
power of the President to legislate by ordinance during recess
of the Union Parliament is co-extensive with the power of
Parliament to make law. That is to :ay. by virtue of this
Article the President has power to legislate by ordinance with
respect to all subject matters which fall within the Union List,
‘Concurrent List and residuary field. So, if the power to amend
is legislative power and is located in the residuary field reserved
to the Union Parliament, the Pre ident can alo amend the

w9 Art 123 (I states: “If at any time, except when both Houses of
Parliament arc in scssion. the President is satisfied that circumstances
.exist which render it necessary for him to take action, he mmay promulgate
wsuch Ordinances as the circumstances appear to him to require.”
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Constitution by Ordinance during the recess of Parliament,
which is unheard of in any Constitutional instrument.s

Secondly, any attempt to equate amendment law with
ordinary legislation will result in immunising the entire Constitu-
tion against amendment. In lact, this point has been clcarly
stated by Wanchoo, J., thus :  “If the fundamental law (i.e., the
Con titution) cannot be changed by any law passed under the
legislative powers contained therein, for legislation ‘o passed
must conform to the lundamental law, we lail 1o see how a law
passed under the residuary power, which is nothing more than
legislative power conferred on Parliament under the Constitu-
tion, can change the Constitution (namely, the fundamental
law) itself.”™ But, according to Subba Rao, C. |, the argu-
ment that since Art. 245 is subject to the provisions ol the
Constitution, every law ol amendment will necessarily be
incon:istent with the Articles sought to be amended, “is an
argument in a circle.”™ “Can it be said reasonably,” he asks,
“that a lJaw amending an Article is inconsistent with the Article
amended?”’™  Answering this sell posed question he says that
“it an Article of the Constitution expressly cays that it cannot
be amended, a law cannot be made amending it, as the power
of Parliament to make a law is subject to the said Article. It
may well §e that in a given case such a limitation may also
necessarily be implied. The limitation in Article 245 is in
respect of the power to make law and not of the content
of the law made within the scope of its power.”™

The above argument appcars to side track the central issue
involved in the decision. The question is: if amending power
is treated as ordinary legislative power located in the residuary
field, how a legislation made in pursuance of such power could
alter, modify or do away with any provi-ion of the fundamental
law, viz,, the Constitution? Tt is an accepted principle in
Constitutional jurisprudence that every legislation made by

73. This point has been discussed in the dedsion by Subba Rao C |.
in connection with Art. 3902. See (1967) 2 § C J. 486, 500.

74. (1967 2 S.C.J. 486, p. 521

75. 1Ibid, p. 500.

76. Ibid.
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legislature in exercise of its legislative power, which is repugnant
to the provisions ot the Constitution, is void. This principle
is applicable to all written constitutions whether they specifically
mention the ultra vires doctrine or not. That is because
Constitution is endowed with {fundamental character. here-
fore, unless the fundamentality of the Constitution is distarded
it is difficult to advance the proposition that a legislation\ made
in exercise of legislative power can validly amend the Constitu-
tion. This principle cannot be circumvented by treating
amendment law as ordinary legislation for the purposes of
certain parts of the Constitution and then as amendment pure
and simple {or purposes of other parts of the Constitution. What
is more, Art. 245 clearly states that any law made by Parliament
in exercise of its legislative power shall be “subject to the
provisions of this Constitution”. I, therelore, the residuary
legislative power of Parliament takes in the power to amend,
then amendment law must necessarily be tubject to the provi-
sions of the Constitution. Consequently, every amendment
law, which seeks to modify, alter or eliminate any provision of
the Constitution, will be unconstitutional, and the entire
Constitution, in such an event, will remain immune from
amendment, This re ult cannot be avoided by strenuously
contrived argument that “the limitation in Artg, 245 is in
respect of the power to make a law and not of the content of
the law made within the scope of its power,” for the content
of a law can hardly be different or divorced from the power of
Parliament to make it, much less it can over-reach 'the power
itself.

The next important problem hinges on the meaning of the
word “law” in Art. 13 (2) of the Constitution. If the equation
between amendment law and ordinary statute is accepted,
then the former undoubtedly comes within the meaning of
“law” in Art, 13(2). The fallacy and inadmissibility of such
an equation is amply demonstrated above. The question,
however, is: whether the amendment law, despite the rejection
of its equation with of'dinary statute, can be said to come within
the meaning of “law” in Art. 13 (2) ? This question arises
because of a statement in the majority opinion that since *“law”
is given in Art. 13 an inclusive definition “it does not exclude
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constitutional law. It prima facie takes in constitutional law.”??

Con equently, inasmuch as the amendment ol the Constitution
is constitutional law, the amendment law is “law” within
meaning of Art. 13 (2).

The above view i, rejected by Wanchoo J. in his dissenting
opinion. According to him, Art. 13 is in thrce parts. The
first part, namely, clause (1) ol Art. 13, lays down that all
“laws in force” belore the commencement ot this Constitution,
which are inconsistent with the provisions ol the Constitution,
shall be void. Further, all previous con'titutional provisions
have been repealed by Art. 395 which provides that *“the Indian
Independence Act, 1947, and the Government of India Act,
1935” and all the amendments to the latter are hereby repealed.
Thus it is clear that the word “law” in Art. 13 (1) does not
include any law in the nature of a constitutional provision, for
no such law remained after the repeal in Art. 395.7% The
second part of Art. 13 is covered by clause (2). The third part,
namely, clause (3) of the Article, gives an inclusive definition to
the word “law” for the purpose of Art. 13. “Now we see no
reason,” says Wanchoo J., “why if the word ‘law’ in Art. 13 (1)
relating to past laws does not include any constitutional provi-
sion the word ‘law’ in clause (2) would take in an amendment
of the Copstitution, for it would be reasonable to read the
word ‘law’ in the same sense in the first two clauves ol Art. 13.”7

It may also be noted that when Art. 13 (2) says that “state”
shall not make “law” abridging or taking away rights, it
actua'ly means that the “state” as defined in Art. 12 shall not
make “law” infringing the rights. That iy to say, neither the
legis'ative body shall exercise its normal legislative functions
so as to infringe the rights, nor the executive authority shall
exercise its normal executive {unctions in derogation ot the
conferred rights. Inasmuch as the power to amend the Constitu-
tion does not follow per se from the constitution of a legislature,
it can hardly be considered as a normal function of a legislature.
The power to amend the Constitution is a special and constitu
tive power, and for the exercise of this exctptional pewer a Con-

the

71. Ibid.
78. Ibid., p. 528.
79; Ibid., pp. 528-29.
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stitution may choose one body or more than one body as an en-
tity depending upon the degree ol rigidity it intends to inject into
the organic instrument. It a legislative body alone is chosen
tor the purpo e, it is pulely because of the deliberate choice
ol the Framers dictated by their own idea of rendering the
Constitution more flexible and not because of any compulsive
force ot constitutional doctrine. Even in the Indian C
tion the choice has not tallen completely on the Union
ment; and, while the Union Parliament with :pecial majority
is selected for the amendment of certain provisions, the \com-
bination of the Union Parliament and State legislatures is
chosen for the purpose ol amending certain other Articles of
the Constitution.

No doubt, the definition ot ‘law’ in Art. 13 () is inclusive
and not exhaustive; and so 1> the definition of ‘State’ in Art,
1280 When the Supreme Court was called upon to interpret
Art. 12, it balked at giving wider interpretation to the inclusive
definition of ‘State’ and retused to include within the definition
judicial ~ and  quasi-judicial authorities.*t Tn Rama-
murthy Reddiar v. Chief Commssioner, Pondicherryt? the
Supreme Court went a step further and he!d that the Chiet
Commissioner, Pondicherry, was an authority under the control
of Government ol India within the meaning of Art. 12 only
when he functioned as an executive or legislative authority and
not while he discharged duties of a quasi-judicial authority.
Therefore, according to the Supreme Court, while the Chief
Commissioner of Pondicherry functioned as a quasi-judicial
authority “he could not be the State within that Article.”83
But in Golaknath case the Supreme Court abandoned its rule

80. Art. 12 states: “In this Part, unless the context otherwise requires,
the ‘State’ includes the Government and Parliament of India and the
Government and the Lcgislature of each of the States and all local or
other authorities within the territory of India or under the control of the
Government of India.”

8l. See Ujjam Bai v. Uttar Pradesh, A.1.R. 1962, S.C. 1621 and
Naresh Sridhar Mirajkar ¢v. Maharashtra. Misc. Petition 5 of 1965. Judg-
ment delivered on March $, 1966. Referred by H. M. Seervai, op. cit, 7,
11. p. 154.

82. A.I.R. 1963 S.C. 1464.

83. Ibid., p. 1469.
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of strict interpretation, which it consistently followed while
giving meaning to the inclusive definition of ‘State’ in Art.
12, and adopted the rule of wider interpretation with respect
to inclusive definition of ‘law’ in Art. 13 (3). It is, therefore,
difficult to comprehend why two divergent rules should:
be applied to two definitions, both of which are inclusive and not
exhaustive in character. This divergence in approach alone
would suggest that the word ‘law’ in Art. 13 (2) requires a fresh
look and that its scope and ambit should not be determined by
reference to its inclusive definition alone. It must be under-
stood as referring (o legislative enactments that may be made
by the legislative bodies, included within the definition of
‘State’, in pursuance of their normal legislative functions.

Another important point we have to consider is that if the
Constitution cannot be amended so as to take away or abridge
fundamental rights, can it be amended in order to add a few
more rights into the list? An oblique suggestion of an answer
to this question seems to have been made in the following state-
ment of Subba Rao, C. J.: “we have not said that the provisions
of the Constitution cannot be amended but what we have said
is that they cannot be amended 0 as to take away or abridge
fundamental rights."#4

A suggestion implicit in the above statement is that the
provisions of the Constitution can be amended so as to incor-
porate new rights in Part ITT of the Constitution. If that is
the correct implication of the statement, one may naturally
wonder as te what status such an amendment and the rights so
included in Part II1 might assume. If amendment law is no
more than an ordinary legislation, any new right added by
such amendment law can hardly rise above the status of a
statutory right. On incorporation of new rights in Part IIT by
amendment do they remain as ordinary statutory rights or do
they assume the same sanctity as other fundamental rights? If
they remain still as statutory rights there is no purpose in
incorporating them in Part IIT, for the same purpose may be
achieved statutorily. Such newly created rights cannot be said
to assume the sanctity of fundamental rights without conceding
constitutive power and character to the amendment law which

84. (1967) 2 S.C.]. 486, p. 518.
F. 4
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created them. If constitutive character could be attributed to
amendment law which creates new rights, it would not be
reasonable to deny it to amendment law which abridges the
existing rights. Therelore, if it is conceded that the provisions
of the Constitution can be amended so as to add new rights to
the list in Part 1II, the acceptance of the proposition lthat the
Constitution can be amended so as to abridge rights is implicit
init. So viewed, the statement seems to concede indire tly and
Jimplicitly what the decision in its entirety laboured to depy.

Finally, with regard to the argument that if the power ot
amendment is not all comprehensive there will be no way to
change the structure of the Constitution or abridge the funda.
mental rights even if the whole nation demands for such a
change, Subba Rao, C. J. says that this argument “visualizes an
extremely unforceable and extravagant demand; but even it
such a contingency arises, the residuary power of the Parliament
may be relied upon to call for a Constituent Assembly for
making a new Constitution or radically changing it.”8 But he
refused to”express a final view on this question. However,
Hidayatullah, J. who concurred with him, has expressed a final
view on it and suggested that “Parliament must amend Article
368 to convoke another Constituent Assembly, pass a law under
item 97 of the First List of Schedule 7 to call a Constituent
Assembly, and then that Assembly may be able to abridge or
take away the fundamental rights if desired.”8 The grave
results that may follow the implementation of these suggestions
have been clearly analysed by S. Mohan Kumaramangalam.
According to him, the above suggestions, in effect, make the
destruction of fundamental rights by Parliament a task more
easy of achievement than if the procedure under Art. 368 is to
be followed. For, this new Constituent Assembly will be
brought into existence by a simple majority of the existing
Parliament; and the Constituent Assembly, so given birth to,
by this same simple majority do anything it wishes to the
Constitution.8

85. Ibid.

86. Ibid., p. 553

87. S. Mohan Kummaramangalam, “The powcr of Parliament to amend
the Constitution”, Supreme Court Journal, 1967, p. 58. -
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However, one important point that may be noted in the
statements of Subba Rao. C. ], and Hidayatullah, ]J. is that
they concede ultimately that fundamental rights enumerated
in Part III can be amended. But they suggest that that can be
done only by a Constituent Assembly convoked or convened by
Parliament in exercise of its residuary power. This concession
is something contrary to the earlier proposition that funda-
mental rights are immutable and transcendental in character,
for rights, which are amenable to amendment made either by
Parliament under Art. 368 or by Constituent Assembly convened
by Parliament under Arts. 245 and 248 read with Entry 97 of
the Union List of the Seventh Schedule, can hardly be called
immutable rights.

Conclusion

The inclusion of [undamental rights in the Constitution
ol India seems to have been intended to ‘erve two purposes.
The first purpose is to secure the life and liberty of the people
against arbitrary acts of the Government and not to keep the
rights beyond State regulations and reasonable restrictions.
Reasonableness of restriction is often determined with reference
to social thinking on a particular matter. Stipulation of
restrictions®in Part I11, which can be imposed on the rights by
the State, bears out this purpose that lies behind the inclusion
of tundamental rights. Even the Supreme Court admitted in
4. K. Gopalan. v. State of Madras®® that the most smkmg
feature of the provisions of Part IIT of the Constitution is that
they expressly seek to strike a balance between a  written
guarantee of individual rights and the collective interests of the
community.® If the Constitution-makers had intended to
render the rights sacrosanct such a balance would not have been
struck by them. The second purpose is to remove suspicion
from the minds of members of minority communities and offer
them sufficient safeguargls.

Secondly, the rights enumerated in Pagt 1II of the Constitu-
tion of India are based on social values of the present genera-

88. (1950) S.C.R. 74.
80. Ibid, pp. 85 and 108.



52 FUNDAMENTAL RIGHTS & SOCIO-ECONOMIC JUSTICE

tion and not on the doctrine of natural law. Since the social
values are not static and likely to change with the progress of
time, the rights are liable to change or modifications to square
with the changing values. No right can remain sacred in an
organic instrument if it is not supported and sustained by the
active opinion and social values of the society in whi is
intended to be exercised. When such is the case it is 1fﬁcult
to say that rights should remain in the same form as thgy were
introduced by the framers of the Constitution without any
alteration even if there is change in social thinking and YValues.
Attribution of immutability to these rights on the ground that
they are rooted in the doctrine of natural lJaw would not only
put these rights in constitutional strait-jacket, but stultify luture
progress as well. That that might not be the intention of the
Fathers ot the Constitution is evident from the fact that they
explicitly envisaged in the Constitution creation of a welfare
State through gradual economic reconstruction and social re-
forms, which can be achieved by re-adjusting the rights if need
be.

Thirdly, it is dificult to derive support from the scheme
and provisions of the Constitution to the concept of immutable
and transcendental fundamental rights. The theory of “reserv-
ed rights”, which connotes paramountcy of right§ cannot be
attributed to the mere fact that “the people” are the ordainers
of the Constitution. The fact that in Part III certain rights
are guaranteed against the State and certain other rights against
individuals, and also the fact that Art. 13 (2) uses the expression
“the rights conferred by this Part” make it clear that the Con-
stitution gives no quarters to the theory of “reserved rights”.
Therefore, the immutability of fundamental rights cannot be
established on the non-existing theory of ‘“reserved rights”.
Besides, the un-amendability of fundamental rights cannot be
established under the Constitution except by strenuous and far-
fetched construction of the provisions of the Constitution, which
construction, if accepted, would lead, %s shown earlier, to dan-
gerous implications and absurd conclusions. The truth of the
matter is that there is nothing in the Constitution to support the
concept of immutable fundamental rights. In fact, even the
majority view in Golaknath case admits that the fundamental
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rights can be amended by Constituent Assembly which may be
summoned by Parliament acting under its residuary power.
This very admission of amendability of fundamental rights
disproves the earlier assertion that they are transcendental in
character.

1t seems, therefore, reasonable to think that the fundamental
rights have been ba‘ed on the values, which the society con-
siders very dear. That being the position, it is difficult 1o
subscribe to the view that the fundamental rights are unalter-
able, and they remain in the same {orm in which they were
adopted and radiate the same meaning which they did at the
time of their inclusion in the Constitution, for all time to come.



Chapter Three
FUNDAMENTAL RIGHTS AND
THE DUTY-ORIENTED JURISPRUDENCE

One important leature in Part 111 of the Const[lution,
which distinguishes it from the American Bill of Rights)is the
emphasis it lays on the duty of the citizens. A close scrutiny of
Part 111 would disclose that the Constitution has given asmuch
importance to the duty of the individual as to his rights. 'This
would mean that fundamental rights Part in the Indian Con-
stitution has not been carved out solely in conformity with
Western juridical thought, but on the other hand, it is done in
consonance with both Western and Hindu juridical concepts.
Consequently, any value-assessment of fundamental rights in
the Constitution of India made solely in terms of Western
jurisprudence would hardly be in conformity with the spirit
of the Constitution. Before attempting to analyse the relevant
provisions in Part 111 of the Constitution, an analysis of the
duty-oriented concept in the Hindu jurisprudence and the
position of the.doctrine of “individual invasion o individual
right” in the American Constitution is quite essential.

Order and Duty-Oriented Concept in Hindu Jurisprudence?

One toremost principle in Hindu jurisprudence is the con-
cept of Rita which means eternal order or harmony found in
nature. The ancient Rishis in India turned to nature with an
inquisitive mind to enquire what was that which helped to
sustain grand harmony found in the celestial sphere. They
deeply contemplated on this problem and also on the origin or
creation of the universe, and came to the conclusion that Rita
(Order) existed in nature and the stric observance of this Rita
by the celestial bodies and by various phenomena in nature

I. K P Krishna Shetty, “The Constitution of India and Hindu
Jurisprudence, Bulletin of the Institute of Traditional Cultures, Madras,
1964, Part II, p. 197 at pp. 210-18.
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were the two tactors which perpetuated harmony in nature,
Their next task was to turn to the world inhabited by humau
beings and tell them that similar harmony would not be difh-
cult to achieve or establish permanently if the people scrupu-
lously respected order (Rita) in human life, performing such ot
duties as they are capable of and as are enjoined by law. Thus,
life on earth was conceived as an integrated whole, which could
be lived properly only in peace and harmony. Peace and
harmony could be maintained only by respecting Rita. And
people could be said to respect Rita only when they act in
accordance with Dharma, that is, when they do their
which nature and the fundamental law enjoined on them.
Thus, the ancient Rishis evolved a “duty-oriented” jurispru-

dence which was bated on two concepts, namely, Rita and
Dharma.2

duties

In this connection it may be noted that the thinkers and
seers of ancient India did not seriously concern themselves with
the rights of individuals. They laid stress very often on the
duties of individual and on the necessity to adhere to and
preserve Dharma, presumably because they felt, and rightly so,
that in a society of duty-conscious or Dharma conscious people
rights of the individual could be exercised fully and without
hindrance gom any quarter. It is, therefore, no wonder that
they harped much on the concept of Rita and "Dharma.

The concept of Rita has been expounded by several ancient
rishis. Aghamarsana, the great vedic rishi, says:

“From Fervour kindled to its highest, Rita (eternal law)
and Satya (Truth) were born; thence was the right
produced, and thence the billowy flood of sea arose.”

“From that same billowy flood of sea the year was after-
wards produced, Ordainer of the days and nights,
Lord over all who close the eye.”

“Dhata, the great Creator, then formed in due order,
Sun and Moon. He formed in order Heaven and
Earth, the rtgions of the air, and light.”s

2. Ibid, p. 210.

3. Rigveda, X, 190, 1—8, quoted by R. Pal, The History of Law in the
Vedic Age and in Post-Vedic Times down to the Institutes of Manu, p. 113,
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From the foregoing verses it is clear that Rita (eternal
order) has been conceived betore the creation of other pheno-
mena of the universe. Aghamarsana elevates Rita to the highest
position in the scheme of the universe. In fact, it has been
conceived by him as the first and primal phenomenon in the
natural scheme of the universe. The natural implication of the
prime position accorded to Rita, therefore, is that the |other
natural phenomena, which were created subsequently, are bound
to respect it. This seems to be the view of Aghamagsana
and of others too. According to Aghamarsana’s {ather, Madhu-
chanda, even gods, Mitra and Varuna, achieved their mijght
by respecting and cherishing this Rita.t A similar statement is
found in the Samaveda also, which says, “Mitra and Varuna,
through law, lovers and cherishers of law (rita), have obtained
their mighty power.”s

Vamadeva, another great vedic rishi, speaks about “eternal
order” and “eternal law”. He says:

“Eternal law hath varied lood that sirengthens: thought
of eternal law removes transgression. The praite-
hymn of eternal law, arousing, glowing, hath opened
the deal ears of the living.”

“Firm seated are eternal law’s foundations; in its fair form
are many splendid beauties. By holy law long last.
ing food they bring us; by holy law have cows come
to our worship.”

“Fixing eternal law he, too, upholds it; swift moves the
might of law and wins the booty.” '

“To law belong the vast deep earth and Heaven; Milch.
kine supreme, to law their milk they render.”¢

As is evident from these verses, Vamadeva not only glorifies
eternal law, but also lays emphasis on the-necessity of observing
that “holy law” which would bring to the upholder of it “long
lasting food” and coveted “booty”. He lays stress on the
“eternal law”, for such “thought of eternal law 'removes
transgression”. What is more, he evén indirectly tells us

4. Rigveda, 1, 2, 8, quoted by R. Pal, op. cit, p. 114.
5. Samaveda, 1V, 2, 2, quoted by R. Pal, op. cit., p. 175.
6. Rigveda, IV, 23, 8—-10, quoted by R. Pal, op. cit, pp 143 and 144.
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through the expression “Milch-kine supreme, to law their milk
they render”, how one could uphold this “eternal law” or act
in conformity with it by performing one's duty ordained by
nature.” Here much stress has been laid on the duty of every
sentient being to act in accordance with the “eternal law” or
what may be called the “tundamental law” to preserve the
much needed Rita (order).

Further, Gautama, another rishi, describes the benefits an
individual may get by observing law in these words: *“The
winds waft sweet, the rivers pour sweet for the man who keeps
the law; so may the plants be sweet for u..””* Again we find in
the Atharvaveda the law being described thus:

“Truth, high and potent law, the consecrating rite,
Fervour, Brahma, and ‘sacrifice’ uphold the earth.”*

Proceeding further it states: ‘“Truth is the base that bears
the earth : by Surya are the heavers upheld. By law Adityas
stand secure and Soma holds his place in heaven.”10

The ancient rishis thus conceived “elernal law” as an
“ordinary principle” in naturc. The natural phenomena strict-
ly observed this law and respected Rita by performing dutifully
functions allotted to them by nature: that is to say, they did
not swerve from the path of duty. Consequently, perfect
peace hasdbeen maintained in the universe. In other words,
peace and harmony in the universe is the recult of perfect dis-
charging of duties by the phenomena in nature. Naturally,
therefore, the ancient rishis thought that similarly much desired
peace could be established in human society if people respected
law, maintained Rita and acted without any dereliction of
duty.

The duty concept has been stressed again in another im-
portant principle of the Hindu jurisprudence. namely, Dharma.
The word Dharma, in fact, bears many connotations. As many
as eleven implications and meanings have been listed by

7. Shetty, “The Constitution of India and Hindu Jurisprudence”, op.
cit,, pp. 211 and 212.

8. Rigveda, 1, 90, 6. quoted by R. Pal, op. cit., p. 154.

9. Atharvaveda, XII, 1, 1, quoted by R. Pal, op. cit.,, p. 177.

10 Ibid., X1V, 1, 1, quoted by R. Pal, op. cit,, p. 177.
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Dr. V. P. Varma.!l But some of the important meanings listed
therein are Rita, duty, universal law, justice, international or
inter-tribal law and truth. Besides, the word Dharma, as
explained by Dr. Varma, is derived from the word Dhri, which
means “to sustain or uphold.”?? If this etymological meaning
of the word Dharma is read with the meanings acribed to it in
Vedic texts, the word Dharma in its totality would mean
“sustain or uphold” duty, Rita, universal law, justice etc.\| It
may also be noted that the word Dharma is nowhere used \to
mean or denote a “right”, and this lends support to the idea
that the ancients never used the word to ask the people 1o
“sustain or uphold” their right, or, to put it in a more prosai

modern language, to assert their rights. Thus it is clear that
the ancient Indian juris consults used the word Dharma to
denote individual’s duty to “uphold or sustain” Rita, duty,
law, justice and truth, but not to indicate or stipulate assertable
individual rights.

A dear idea of this emphasis may be seen in the follow-
ing two verses of the Manu code :

“For the sake of preserving this universe, the being
supremely glorious allotted separate duties to those,
who sprang respectively from his mouth, his arm, his
thigh and his foot.”3 ¢

“Through the fear of that genius all sentient beings,
whether fixed or locomotive, are fitted for natural
enjoyment and swerve not from duty.”?4

These two verses have been the subject-matter 'of much
controversy for some believed that they served as a basis for the
edifice of caste system. However, it is difficult to think that

11. V. P Varma, Studies in Hindu Political Thought and its Meta-
physical Foundations, 1959, p. 106, footnote 1. The eleven meanings are:
something like the old Rita; the morallly proper, the ethical duty, virtue;
good works; religious duty, religious virtue; the ideal; identical with god
and absolute truth, a universal law or principle; divine justice; a compro-
mise between the ideal arMl actual conditions; convention, a code of customs
and traditions; common law or laws; and international or inter-tribal law.

12. Ibid., p. 107,

13. Manu (tr. by W. Jones), Ch. I, Verse 87.

14. 1bid., Ch. VII, verse 15.
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the expression “to those who sprang respectively from his
mouth, his arm, his thigh and his foot” lends itself to such
interpretation, for the words “mouth”, “arm”, “thigh” and
“loot” in the expre:sion seem to have been used not so much
in symbolic sense to symbolize or denote castes as metaphors to.
indicate functional differences (difference in functions). The
second verse, mentioned above, clearly states that “all sentient
beings” are fit for “natural enjoyments”. The word “all” in
the expression “all sentient beings” makes unmistakably clear
that in the matter of “natural enjoyment” no difterence of art-
ficial nature among the sentient beings is postulated in the
verse. The expression ‘‘natural enjoyment” may either
mean enjoyment of things in the universe in accordance with
nature, that is, capacity of each sentient being, or may mean
enjoyment of what is natural to each sentient being. Enjoy-
ment of what is natural to trees or beasts may not be equally
enjoyment natural to human beings. But enjoyment natural
to one human being is equally natural to another human being.
Differences in degree ol enjoyment may arise due to differ-
ences in capacity among the human beings, but that would not
make them less human beings for the purpoce of enjoyment of
all that are natural to human beings. So viewed. it is clear that
the second verse, when it says that “all sentient beings” are
fit for or entitled to “natural enjoyment”, abjures all differences
among the sentient beings that may be contrived upon artificial
ba¢is or lines. Therefore, any interpretation of the expression
“to those,’ who sprang respectively from his mouth, his arm, his
thigh and his foot” in the first verse that it means a basis for
the edifice of caste system would be apparently untenable and
contrary to the provisions of the second verse and to the inten-
tion of the giver of the Manu Code.

The fact of the matter, however, seems to be that these verses
were incorporated in the code to lay emphasis on the duties of
“all sentient beings”. Accordingly, the first verse says that
for the sake of preserving the universe “the being supremely
glorious allotted separate duties” to all, that is, effected a divi-
sion of functions among all in accordance with their capacity.
These functions they are expected to perform without any
dereliction. This duty is again stressed in the second verse,.
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which says that through the fear of the “genius” all sentient
beings “swerve not trom duty”. “Genius” reterred in this
verse is evidently “the genius ol punishment” or what is called
danda. What the verse seems to mean is this: the sentient
beings, especially the human beings, are enjoined by the code
to perform their duties scrupulously, lest they be compelled o
do so by “the genius of punishment”. (

From the foregoing discussion it is clear that the ancient
jurists conceived a duty-oriented jurisprudence. It is, therefore,
natural that the entire emphasis in this duty-oriented jurispry-
dence has been on the duty or obligation ol the individuals and
not on their rights.

Doctrine of “Individual invasion of individual right” in the
American Constitution

The American Constitution guarantees to all persons
equality ol treatment. The first section of the Fourteenth
Amendment states, :nter alia, that no State shall “deny to any
person within its jurisdiction the equal protection ol the
laws”. Though the ambit ol this claute is wide enough to
extend the protection stipulated therein to all personssincluding
aliens, the genesis of the amendment shows that it was adopt-
ed with the avowed purpose of removing all discriminatory
treatment meted out to the negroes in the United States.
The fifth section of the same amendment authotises the
Congress “to enforce, by appropriate legislation, the provisions
of this article”.

In pursuance ot the provisions of the fifth section of the
Fourteenth Amendment Congress enacfed in 1875 a Civil
Rights Act making it a misdemeanour to deny any person,
on the ground of race, colour or any previous condition of
servitude, equal rights ot enjoyment of the accommodations,
advantages, facilities, qnd privileges of inns, public conveyances
on land or water, theatres, and other places of public amuse-
ment. This law, as the language itself suggests, was directed
against the private discriminatory acts. The question before
the Supreme Court brought before it in 1883 in a batch of
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cases, popularly known as Civil Rights cases)® was whether
Congress had constitutional power to make such a law.

The Court, speaking through Justice Bradley, ruled in
the above case that the first section of the Fourteenth Amend.
ment prohibited only State action of a particular character.
“Individual invasion ot individual rights is not the subject
matter of the amendment. It has a deeper and broader
scope. It nullifies and makes void all State legislation, and
State action ol every kind”, which denies to persons, the equal
protection of the laws.® Then, referring to the fitth section
of the amendment, the Court stated that *“legislation which
Congress is authorised to adopt in this behalf is not general
legislation upon the rights of the citizen, but corrective legis-
lation, that is, such as may be necessary and proper for counter-
acting such laws as the States may adopt or enforce, and which,
by the amendment, they are prohibited from making or enforc-
ing, or such acts and proceedings as the States may commit or
take, and which, by the amendment, they are prohibited from
committing or taking.”17

Having thus ruled, the court gave expression to an impor-
tant principle, which guided the Court since then, in the follow-
ing words : “In this connection it is proper to state that
civil rights, such as are guaranteed by the Constitution against
State aggression, cannot be impaired by the wrongful acts of indi.
viduals, unsupported by State authority in the shape of laws,
customs, or judicial or executive proceedings. The wrongful
act of ansindividual unsupported by any such authority, is
simply a private wrong, or a crime of that individual; an
invasion of the rights of the injured party, it is true,. .. .affect
his person, his property, or his reputation; but if not sanction-
ed in some way by the State, or not done under the State autho-
rity, his rights remain in full force, and may presumably be
vindicated by resort to the laws of the State for redress.”1®
The decision, in effect, laid down a doctrine that individual

L]

15. 109 U.S. 3; 27 L. Ed. 835 (1883); L.B. ®Evans, Cases on American
Constitutional Law, 6th Edn., 1952, p. 487.

16. Evans, op. cit., p. 488,

17. Ibid., pp. 489-90.

18. Ibid. pp. 490-91,
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invasion of individual right, unsupported by State authority,
is not an unconstitutional act under the Fourteenth Amendment.
This doctrine seems to have influenced the subsequent deci-ions
of the Supreme Court in cases brought before it under the
“equal protection ol the laws” clause.

But it is doubtful whether “individual invasion of indivi-
dual right” could ever take place without the support, eiFhel
overt or covert, of State authority. I{ a State enacts a law
authorising private individuals to discriminate against colqur-
ed race in regard to entry to public places like inns and theatﬁgs,
it would amount to giving the private acts of discriminatipn
overt and active support of State authority. In such a cabe
State law under which private acts of discrimination take
shelter would undoubtedly amount to violation of the Consti-
tution. On the other hand, if the State {ails or refuses to
make law either authorising private discriminatory acts or
prohibiting them in the matter of enjoyment of public inns,
theatres, etc., there is no legal bar, except the constitutional
prohibition which by construction is said to apply to State
acts only, against the private acts of discrimination. So if
an owner of a theatre or an inn makes discrimination in re-
gard to entry into it against persons on the ground ol their
colour or race, his act would not be unlawful begause there
is no legal bar to it; and in such an event if the person against
whom discrimination is practised forces his entry into the inn
by force, defying the order of the proprietor, his action would
amount to trespass, against which there is legal remedy for the
proprietor. Through such legal remedies the State lends
covert or indirect support to such private acts of discrimination.
Therefore, it may not be wrong to say that no private act of
discrimination can be made in public places without the indirect
support of the State. In other words, no individual can
invade the right to equal treatment of another individual
without direct or indirect support of State authority.
The Court could have given a libefal construction to the
Fourteenth Amendment to cover not only State discriminatory
acts but also all private discriminatory acts in public places
made under the tolerant eyes of the State. Such an interpre-
tation would have saved the beneficial Civil Rights Act, but the



DUTY-ORIENTED JURISPRUDENCE 63

Court balked at giving the Amendment such a wider
truction. The doctrine it enunciated, therefore,
the subsequent decisions on similar points.

In 1926, the Supreme Court was called upon in Corrigan
v. Buckley to pronounce its opinion on the constitutionality
of restrictive covenants attached by White men to the property
sale agreement imposing restrictions against the use ol real
property by Negroes. The Court ruled that the constitutional
prohibitions “have reference to State action exclusively, and
not to any action of private individuals... It is State action of
a particular character that is prohibited. Individual invasion
ol individual rights is not the subject matter of the Amendment.
It is obvious that none of these Amendments prohibited pri-
vate individuals from entering into contracts respecting the
control and disposition of their own property.”20

Again in 1948 a similar problem in a slight different form
came before the Supreme Court in Shelley v. Kraemer.2!
There was an agreement among the owners of property in a
particular municipal locality in Missouri State restricting the
use and occupancy ol property situated in the locality to White
men and forbidding the occupancy as owners or tenants of
any portion of the said property for residence or other purpose
by the pgople of the Negro or Mongolian race. The peti-
tioners, who were Negroes, and who were not aware of the
restrictive covenant, purchased a piece ol land in the said
locality from the respondents. Subsequently, the respondents
brought @ suit for restraining the petitioners {rom taking
possession of the property and for divesting title out of peti-
tioners and re-vesting title in the immediate grantor. The
Supreme Court of Missouri held the agreement effective and
concluded that enforcement of its provisions violated no rights
guaranteed to the petitioners by the Federal Constitution.
Accordingly, it directed the trial court, which had earlier

dismissed the suit, to grant the relief for which the respondents
had prayed. ¢

cons-
influenced

19. 271 U.S. 323 (1926).
20. Ibid., p. 330.

21. 334 US. I. (1948); Evans, op. cit, p. 904.
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Therefore the question posed before the Supreme Court
of the United States in the above case was : whether the equal
protection clause of the Fourteenth Amendment inhibits
judicial enforcement by State courts of private agreements,
generally described as restrictive covenants, which have as their
purpose the exclusion of persons of designated race or colour
from the ownership or occupancy of real property? ,‘

The Court said that since the decision in the Civil Rights
cases in 1883 “the principle has become firmly embedded in pur
constitutional law that the action inhibited by the first dec
tion of the Fourteenth Amendment is only such action as miay
fairly be said to be that of the States. That Amendment erects
no shield against merely private conduct, however discrimina-
tory or wrongful.”?? Affirming this principle the Court ruled
that “the restrictive agreements standing alone cannot be re-
garded as a violation of any rights guaranteed to petitioners
by the Fourteenth Amendment. So long as the purposes of
those agreements are effectuated by voluntary adherence to
their terms, it would appear clear that there has been no action
by the State and the provisions of the Amendment have not
been violated.”2?

The Court, however, noted that “here the particular pat-
terns of discrimination and the areas in which the restrictions
are to operate, are determined, in the first instance, by the
terms of agreements among private individuals. Participa-
tion of the State consists in the enforcement of the restrictions
so defined.”?¢ So the next question was whether enforcement
of private agreements by State Courts would amount to State
action. The Supreme Court had in earlier decisions estab'ish.
ed a proposition that the action of State Courts and of judicial
officers in their official capacities is to “be regarded as action
of the State within the meaning of the Fourteenth Amend-
ment.25 Relying on this proposition the Court held that in

22. Evans, op. cit, p® 906.

23. 1Ibid., p. 906.

24, Ibid.

25. Virginia v. Rives, 100 U.S. 313, p. 318 (1880); Ex. Parte Virginia,

100 U.S. 339 p. 347 (1880). Evans, op. cit, p. 907.
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granting judicial enforcement of the restrictive agreement in
the above case, the State had denied the petitioners equal pro-
tection of the laws, for “the difference between judicial enforce-
ment and non-enforcement of the restrictive covenants is the di-
flerence to petitioners between being denied rights of property
available to other members of the community and being accord.
ed full enjoyment of those rights on an equal footing.”2¢ The
decision, in effect, gave fresh lease of life to the earlier doctrine
that individual invasion of individual rights, unsupported by
State authority, is outside the operation of the prohibitory pro-
visions of the Fourteenth Amendment.

Fundamental Rights and Duty Stipulations
in the Indian Constitution

Part 11I of the Constitution of India, which contains funda-
mental rights, may be described as the Indian Bill of Rights.
But this Indian Bill of Rights, unlike the American Bill of
Rights, contains several duty stipulations. The duties of in-
dividuals have been stipulated in two forms, namely, (i) in
the form of restrictions imposed on the guaranteed rights,
which may be called “indirect duty stipulations,” (if) in
the form of direct and mandatory order to the people to re-
frain from doing certain things prohibited by the Constitution,
and this may be called “direct duty stipulations”.

The indirect duty stipulations may be found in certain
Articles wherein rights are expressly hedged in with restric-
tions. Wlrile clause (1) (a) of Art. 19 guarantees to all
citizens freedom of speech and expression, clause (2) states
that this guaranteed right shall not affect the operation of any
existing law, or prevent the State from making any law, in so
far as such law imposes reasonable restrictions on the said right
in the interests of the ggcurity of the State, friendly
relations with foreign States, public order, decency or morality,
defamation, etc. This clause (2) is, in effect, an indirect re-
minder to the citizens Yhat while exercising freedom of speech
they are duty-bound not to utter anything, which would affect

26. Evans, op. cit,, p. 908.
F. 5
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the security of the State, public order or friendly relations with
{oreign States, or which would amount to defamation, obscenity,
etc. Similarly, clauses (3) to (6) of Art. 19, which stipulate
restrictions that may be imposed on the rights guaranteed in
sub-clauses (b) to (g) of clause (I) of Art. 19, stipulate in-
directly duties ol citizens, which they have to fulfil by exercis-
ing the guaranteed rights within the reasonable limit.

However, it is said that clauses (2) to (6) of Art. 19!do not
support the duty concept, for no duties are cast on indiyiduals
under those clauses. According to this view, the clausey only
enable the State to impose restrictions on the exercise ¢f the
rights conferred by clause (1) of Art. 19 for the purposgs set
out therein. As long as the State has not imposed any such
restrictions, individuals are absolutely free to exercise their
rights in any way they like. Clauses (2) to (6) of Art. 19
as such do not impose any restrictions on the exercise of the
rights.2?

But it may be pointed out that in a civilized society no
right is considered absolute. In a constitutional set-up where
fundamental rights are guaranteed, even if the State is not
expressly empowered to impose restrictions on the guaranteed
fundamental rights in the interest of general public, it is com-
mon knowledge that the State could legitimately impose rea-
sonable restrictions on the rights in exercise of its inherent
police power. The idea behind this concept is that the indi-
viduals are expected to exercise such guaranteed rights within
bounds realizing, at the same time, their duties not to offend
the rights of others. For example, when an individual exer-
cises his right to freedom of speech he should realize that he
is, at the same time, duty-bound not to utter words amounting
to blasphemy, sedition, obscenity, contempt of court, etc.
When he violates this rule and thereby refuses to perform
his duties, the State steps in and prevents him from exceeding
the bounds of his qualified right. The State could do so
either under an enabling constitutional provision, if there is

27. This view is expressed by T. Venkatavaradan in a seminar. See

Bulletin of the Institute of Traditional Cultures, Madras, Part II, 1964, p.
225.
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any, or under its inherent policc power. The State, therefore,
does not require enabling provisions to impose reasonable
restrictions on the rights. I that is the only purpose of the
clauses they need not have been incorporated in the Constitu-
tion. The obvious conclusion, thereflore, i~ that when a cons-
titutional instrument spells out expressly the restrictions, which
the State could impose on the guaranteed rights, it also means
that duties of the individuals have been expressly stipulated
thereon, indicating implicedly thereby the necessity of performing
such duties by the individuals voluntarily, lest they be compell-
ed to do so by force of law. For example, clause (2) of Art.
19 is a sufficient warning (o the citizens that while they exercise
their freedom of speech they are under obligation not to commit
libel, slander, defamation, etc., which duty they should perform
voluntarily if they wish ro avoid the State compulsion, or, to
use the expression of Hindu jurisprudence, “the genius of
punishment”. Viewed from this point of view, it is obvious
that clauses (2) to (6) indicate, with sufficient clarity, the duties
of the citizens which they should bear in mind while they exercise
the rights mentioned in clause (1) of the same Article. It is,
therefore, reasonable to think that clauses (2) to (6) of Art. 19
embody the duty concept.

Further, Art. 25 guarantees to all persons freedom of reli-
gion “subject to public order, morality and health”. Then,
Art. 26 says that “subject to public order, morality and health”
every religious denomination shall have right to establish and
maintain yeligious and charitable institutions, to manage its own
affairs in matters of religion, to own and acquire property, etc.
These restrictive provisions also impose indirectly a duty on all
persons not to exercise the rights guaranteed therein in such
a way as to affect the public order, morality or health of the
society. This method of stipulation of restrictions along with
rights connotes that the Constitution purports to give as
much importance to the duty of the individual as to his right.
And the stipulation o duties of individuals is fully in conformi.
ty with the Hindu jurisprudence. ¢

Direct stipulation of duties is to be found in Arts. 15 (2)
(a), 17, 18 (2), 23 and 24 of the Constitution. Art. 15(2) (a)
states that no citizen shall, on grounds of religion, race, caste,
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sex, place of birth or any of them, be subject to any disability,
liability, and restriction or condition with regard to access to
shops, public restaurants, hotels and places of public entertain-
ment. Evidently, this is mainly an exhortation to the people
who are owners of shops, hotels, etc., to refrain from taking
any discriminatory act against the fellow citizens on any one
of the grounds specified therein. Next, Art. 17 says | that
“untouchability is abolished and its practice in any foym is
forbidden. It also makes the enforcement of any disability\ aris-
ing out of “untouchability” an offence punishable in accordance
with law. Though the latter part of the Article is a sort of
direction to the State to punish the practice of “untouchhbi-
lity”, the former part, which is a self-contained provision,
forbids the practice of "untouchability” in unequivocal terms
This means that any practice of “untouchability” by an indivi-
dual, irrespective of whether it is punished or not under a
statute, is an unconstitutional act. The same argument applies
mutatis mutandis to Arts. 23(1) and 24. The former
states that traffic in human beings and begar and other similar
forms of forced labour are prohibited and any contravention of
this provision shall be an offence punishable in accordance with
law. The latter states that no child below the age of fourteen
years shall be employed to work in any factory or mine or en-
gaged in any other hazardous employment. Similafly, Art.
18 imposes a duty on the citizens not to accept any title from
any foreign State. Needless to say that any dereliction of the
duty stipulated in these Articles by any person would be con-
trary to the provisions of the Articles and, therefore, would be
unconstitutional.

Further, Art. 32 guarantees the right to move the Supreme
Court by appropriate proceedings for the enforcement of the
rights conferred by Part III. Then, clause (2) of that Article
states that the Supreme Court shall have power to issue direc-
tions, or orders, or writs, including writs in the nature of
habeas corpus, mandamus, prohibition,c.quo warranto and
certiorari, whichever may be appropriate, for the enforcement
of any of the rights conferred by Part III. There is nothing in
this Article to suggest that the rights conferred by Part III of
the Constitution could be enforced only against the State, or
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the directions, orders or writs could be issued by the Supreme
Court only to the State. In the absence of any positive indic
tion in Art. 32 to the eftect that the rights guaranteed in Paﬁ
11T could be enforced only against the State, one may reasonably
infer that the provisions of Arts. 15 (2) (a), 17, 23 and 24 and
even of Art. 18(2) read with Art. 32 guarantee certain enforce-
able rights to individuals as against some other individuals. In
other words, il an individual violates any ol the provisions of
the above-mentioned Articles his act would be unconstitutional,
and the aggrieved persons could approach the Supreme Court
under Art. 32 of the Constitution for a direction or order dir-
ecting the concerned person to refrain from acting in unconsti-
tutional way.2®
However, a counter argument has been raised. It is saids
Part 111 ol the Constitution is designed in such a way as to
guarantee the fundamental rights only against the State. There
is in Part III definition of “State” but not of “individual”,
“person” or “citizen”. Art. 13 specifically prohibits the
State from taking away or abridging any of the fundamental
rights conferred by the Part. There is no such specific injunc.
tion against an individual. There are provisions cnabling the
State to impose, under certain circumstances, restrictions on the
exercise o} the rights. No such concession is available to an
individual. It is, therefore, clear that the individual is delibe-
rately excluded from the category of entities against whom
fundamental rights could be enforced. Though the terms of
Art. 32 are wide enough to take in individuals, the point to be
noted is that under the Article the Supreme Court will not have
jurisdiction to issue order, direction or writ to individuals for
the enforcement of fundamental rights if it is already establish-
ed that the rights are guaranteed only against the State and
not against individuals.2®
If the definition of “State” and the presence of Art. 13 in
Part IIT could be taket as sufficient reasons to come to the con-
.

28. Shetty, “The Constitution of India and Hindu Jurisprudence,”
op. cit., p. 215.

29. This is the view expressed by T. Venkatavaradan in a semsinar,

See Bulletin of the Institute of Traditional Cultures, Madras, 1964, Part
II, pp: 224-25.
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clusion that the fundamental rights could be enforced by the
Supreme Court, on appropriate proceedings, only against the
State, what would be the position of Arts. 15(2), 17, 18(2),
23 (1) and 24, which are addressed mainly to individuals? Art.
15(2) states that no citizen shall, on grounds of religion,, race,
caste, etc., be subject to any disability or restriction with negard
to access to shops, hotels, places ol public entertainment, etc.
Since clause (1) of Art. 15 specifically prohibits the State from
discriminating against any citizen on grounds of religion, Yace,
caste, etc,, clause (2) of the same Article is evidently diretted
against individuals who are owners of shops, hotels, theatres,
etc. This seems to be the correct interpretation for any
attempt to consider clause (2) also as a provision solely
addressed to State would render one of the two clauses otiose.
So, what will be the position if any discrimination, in violation
of Art. 15(2), takes place in privately owned hotels, shops or
theatress Enlorcement of rights under Art. 32 means, on the
one hand, vindication or enforcement of rights of individuals
who claim them, and on the other hand, enforcement of corela-
tive duty vested in or imposed on the State or some other
individuals as the case may be. If the view that individual
invasion of individual rights cannot be a subject matter of a
writ petition before the Supreme Court under Art” 32 of the
Constitution is correct, then it would mean that Art. 15(2) is
a non-self-executing and unenforceable provision which has been
left in Part III of the Constitution. What is true of Art. 15 (2)
is also true of Arts. 17, 18(2), 23 and 24. But it may be
remembered that the Constitution-makers deliberately created
Part IV (Directive Principles of State Policy) and placed in it
all provisions which are unenforceabler If they had really
intended the provisions of Arts. 15(2), 17, 18(2), 23 (1) and
24 to be unenforceable they would have conveniently placed them
in Part IV. The very fact that they have been placed in Part
III without even a word about their wnenforceability shows
that they are meant‘to be as much enforceable as any other
Article in Part III. If they are enforceable provisions, they
must be deemed to be capable of being enforced against con-
cerned individuals who indulge in acts prohibited by the very
provisions of the Constitution.
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Further, if the proposition that these provisions are un-
enforceable is correct then the legislature must have to pass
laws in order to give effect to these unenforceable Articles. But,
what is the legal position of such laws passed in aid of consti
tutional provisions? As the law stands to-day, the position ot
such statutes or laws is governed by the proposition that in as
much as laws enacted in aid of constitutional provisions are
also laws within the meaning of the word “law” given in Art.
13, they must conform to the provisions of Part III. This pro-
position has been laid down by the Supreme Court in M. §. M.
Sharma v, Sri Krishna® when it accepted the view that any law
made by the legislature in pursuance of the provisions of Art.
194 (3) defining its powers and privileges would be subject to
the fundamental rights. The proposition is given further im.
petus by a recent historic decision of the Supreme Court deli-
vered on 27th February, 1967, which states that constitutional
“amendment” is also a “law” within the meaning of Art. 13,
and, therefore, it must conform to the provisions of Part II1.3!
If the constitutional amendment, like any other ordinary legis-
lative enactment, is “law” within the meaning of Art. 13, then
there is much force in treating statutes passed in aid of consti-
tutional Erovisions which, by constitutional standards, are less
weightier than constitutional amendments, as “law” within the
meaning of Art. 13. From this it is evident that any law
passed by a legislature giving effect to, say, provisions of Art.
15(2) must conform to all fundamental rights. If it contra.
venes any of them, it would be void. So the position of sup-
plemental legislation, that is, law passed in aid of unenforceable
provisions, such as Arts. 15(2), 17, 18(2), 28(1) and 24, is
inferior and subordinate to other provisions in Part III of the
Constitution. In the ultimate analysis it means, therefore, that
Arts. 15(2), 17, 18(2), etc., which require supplemental legis-
lation for their effective operation, are not only relatively in-
effective but their position vis-a-vis other Articles in Part III is
inferior as well. This position is neither warranted by the

30. A.I.R. 1959 S.C. 395. ’
81. The Hindu, Feb. 28, 1967; Golaknath v. State of Punjab, (1967),
2 5.C.J. 486.
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language of the Articles, nor it conforms to constitutional tenets,
according to which all constitutional provisions have equal
validity and force unless expressly provided otherwise. Viewed
from this angle also the proposition that individual invasion of
individual right cannot be a subject matter of writ petition
before the Supreme Court under Art. 32 appears untehable.
The omission of any reference to State and the use of flexible
language in Art. 32 seem to be deliberate.so as to afford sufficient
scope to the Supreme Court to enforce the provisions of Wrts.
15(2), 17, 18(2), etc, against individuals who violate them.
If the Constitution-makers had intended to guarantee rights
only against the State and consequently to enforce only the
duties of the State, they would have created a definite axis
between Arts. 13 and 32 by expressly stipulating in the latter
that the provisions of Part 1II can be enforced only against the
State. In the absence of such axis between Arts. 13 and 32, it
is reasonable to think that rights embodied in Arts. 15(2), 17,
etc, can be enforced against individuals by appropriate order
or direction by the Supreme Court under Art. 32 of the Con-
stitution.

But, then arises a question whether a Constitution may
guarantee rights to individuals as against other indiyiduals. A
simple answer, however, is that if a basic law so chooses there is
nothing improper in making an “individual invasion of
individual right” an unconstitutional act and protect it from
such invasion. Students of Western, especially American, con-
stitutional jurisprudence may, no doubt, find it difficult to
subscribe to this view, for they may think that there can hardly
be any fundamental right except as against the State. But
Western or American constitutional jurisprudence is not the
only jurisprudence by which the Indian Constitution must be
adjudged.

In fact, the Anglo-American constitutional jurisprudence
seems to have influenced earlier decisions®of the Supreme Court
of India, for in 4. K¥ Gopalan v. Stgte of Madras®? and in
Shamdasani v. Central Bank of India® it held that fundamental

2. (1950Y S.C.R. 88.
33. A.L.R. 1952 §.C. 59.
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rights are guaranteed only against the State and not against
individuals. The Court, however, changed its view subsequent-
ly in State of West Bengal v. Union of India? wherein it
stated that “tundamental rights are primarily for the protection
of rights of individuals and corporations entorceable against
executive or legislative action ol a governmental agency......
Some of these rights are declared in form positive, but subject
to restrictions authorising the State to make laws derogating
from the fullness ol the protection. .. .there are certain Articles
which merely declare rights....and there are others merely
prohibitory without reference to the right of any person, body
or agency to enforce them....prima facie, these declarations
involve an obligation imposed not merely upon the ‘State’, but
upon all persons to respect the rights so declared, and the rights
are enforceable unless the context indicates otherwise against
every person or agency seeking to infringe them. The rights
declared in the form of prohibition must have a positive con-
tent; without such positive content they could Dbe worthless.
Relief may be claimed from the High Court or {from this Court
against infringement ol the prohibition by any agency unless
the protection is expressly restricted to State action.”3

Conclusion

The {oregoing analysis ol the relevant provisions ol Part
IIT of the Constitution shows that Part III contains, besides a
list of fundamental rights, an array of duties of individuals.
Stipulation of duties of individuals, as shown earlier, is the
distinctive feature of the Hindu jurisprudence which made it
essentially duty-oriented in character. Therefore, listing of
rights and duties of the individuals shows that Fundamental
Rights Part of the Constitution is based not only on Western
constitutional principles but on duty-oriented Hindu jurispru-

dence as well. e
Besides, the position in the Indi:n Constitution with

regard to the doctrine of “individual invasion of individual

34. A.LR. 1963 S C. 1241.
85. Ibid., p. 1264.
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right” is far more in advance than the position in the American
Constitution, in that individual invasion of individual right is
unconstitutional and any such invasion could be a subject
matter of a writ petition before the Supreme Court under Art.
32 of the Constitution.

Finally, the fact that the principles of Hindu jurisprudence
had also influenced the formulation of the Fundamental\Rights
Part of the Constitution indicates that any value assessment ot
rights mentioned therein solely in terms of Western constitu.
tional doctrines or Western political thought would be tptally
against the basic principles of Part III. In other words, undue
attribution of sanctity to individual rights without reckoning
the duties of individuals to other individuals or to the society
would be negation of the basic principles on which Fundamen-
tal Rights Part is based.



Chapter Four

FUNDAMENTALITY OF DIRECTIVE PRINCIPLES
OF STATE POLICY

Introduction

Part 1V of the Constitution embodies several directive prin-
ciples of State policy, and the Parliament ol India and State
Legislatures are duty-bound to carry them into execution by
proper legislations. A [ew Articles in this Part contain pro-
visions dealing with socio-economic justice. Art. 38 states:
“The State shall strive to promote the welfare of the people by
securing and protecting effectively as it may a social order in
which justice, social, economic and political, shall inform all
the institutions of the national life.” The imperative need, as
envisaged by this Article, is the creation of a social order which
would ensure socio-economic justice to all. The State, as
defined in Art. 12, has been given a peremptory mandate to
secure and protect such a social order. A glance at the wording
of the provisions of this Article would convince any one that it
signifies a clear translation of the goal of socio-economic justice,
which the people set before them in the Preamble, into a speci-
fic provision in the Constitution.

Then, the following Article, namely Art. 39, lays down
certain specific policies to achieve the much coveted goal. It
states :

“The State shall, in particular, direct its policy towards
securing—

(a) that the citizens, men and women equally have the
right to adequate means of livelihood;

(b) that the ownership and control of the material re-
sources of the community are %o distributed as best
to subserve the common good ;

(c) that the operation of the economic system does not
result in the concentration of wealth and means of
production to the common detriment;
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(d) that there is equal pay for equal work for both men
and women;

(e) that the health and strength of workers, men and
women, and the tender age of children are not
abused and that citizens are not forced by ecpnomic
necessity to enter avocations unsuited to thejr age
or strength;

(f) that childhood and youth are protected against ex-
ploitation and against moral and material abandon-
ment.”’

The phrase “in particular” found at the beginning of the
Article denotes particularization of socio-economic policies. The
Article does not lay down an exhaustive list of such policies.
It only prescribes the minimum programmes which are con-
sidered necessary to create the social order visualised in Art.
38 of the Constitution. ‘

The third important Article, which stipulates socio-econo-
mic policies, is Art. 46. It says: *The State shall promote
with special care the educational and economic interests of the
weaker sections of the people, and, in particular, of the Sche-
duled Castes and the Scheduled Tribes, and shall protect them
from social injustice and all forms of exploitation.’

These three Articles stipulate ways and means to secure a
social order, which guarantees socio-economic justice to all.
The language of these Articles would reveal that the directives
issued to the State by the people are mandatory in mnature.
Therefore, any failure, deliberate or otherwise, on the part of
the State to implement them would be tantamount to derelic-
tion of duty. _

However, Art. 37 seems to have created a position of un-
certainty as to the status of the directive principles vis-a-vis the
fundamental rights. Consequently, the effectiveness of legisla-
tion enacted in furtherance of the directive principles has been
doubted very much. This Article stafes that the provisions
contained in Part IV “shall not be enforceable by any Court,
but the principles therein laid down are nevertheless funda-
mental in the governance of the country and it shall be the duty
of the State to apply these principles in making laws.” Very
often undue emphasis has been laid on unenforceability of the
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directive principles without taking cognisance of fundamental
nature of the directive principles stipulated in, and the con-
stitutional duty cast on the State to implement them by the
latter part of the Article, which inevitably led to the conclu-
sion that directive principles are merely pious aspirations of
little legal force. If this is a correct view, then the preambu-
lary provisions which postulate socio-economic justice as an
end, and the provisions of Part IV which stipulate specific policies
to realise the end, would be redundant. Besides, socio-economic
legislations would run the risk of being set aside by the judiciary,
not only because the judiciary has nostalgic antipathy towards
radical changes in the existing social order which is fortified by
undue respect for fundamental rights, but also because every
socio-economic legislation carries with it a semblance of conflict
with the existing social order and vested interest, which is often
characterised as fundamental right. In order to know, therefore,
to what extent the socio-economic programmes stipulated in
Part TV could be carried out, it is necessary to ascertain the
actual position accorded by the Framers to ihe directive princi-
ples in the Constitution. It is, therefore, necessary to look into
the Constituent Assembly debates. '

Fundamentality of Directive Principles
* as Postulated by the Framers

An Advisory Committee was constituted by the Constituent
Assembly for the purpose of formulating a list of fundamental
rights. Its Supplementary Report! submitted to the Consti-
tuent Assembly in August 1947, contained a chapter on directive
principles. The first clause of the report stated: “The.
principles of policy set forth in this chapter are intended for
the guidance of the State. While these principles shall not
be cognizable by any Court, they are nevertheless fundamental
in the governance of the country and their application in the
making of laws shall bt.e the duty of the State.”? In a letter
to the President of the Constituent Assembly on 25th August,

1. C.A.D., Vol. V, Appendix A, p. 406.
2. Ibid.
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1947, the Chairman of the Advisory Committee stated that
the Committee came to the conclusion that, in addition to
justiciable rights, the Constitution should include certain
directives of State policy which, though not cognizable in
any court of law, should be regarded as fundamental in the
governancc of the country.’

But the letter neither gives reasons for making the directives
of State policy, which are considered fundamental in the gov.
ernance of the country, non-cognizable, nor it explains why
such important directives were not included in the Chapter
dealing with fundamental rights. However, a formidable
reason for it is found in the advice tendered to the Members
of the Constituent Assembly by B. N. Rau, the Constitutional
Adviser to the Constituent Assembly. Since many rights were
sought to be included by the members in the Chapter on
Fundamental Rights and immediate enforcement of some of
them was found to be well nigh impossible without encounter-
ing serious economic and administrative dislocation, B. N.
Rau suggested that such of those rights as were normally
enforceable should be listed as justiciable fundamental rights
and those which required administrative action should be in-
corporated in the Constitution as non-justiciable directives to
the State. Such a distinction between justiciable funda-
mental rights and non-justiciable directives, 'ne pointed
out, was followed in the Irish Constitution, and,
therefore, the Indian Constitution might profitably follow the
Irish plan in this matter.# From this it is evident that distinc-
tion was made between the fundamental rights and directives
of State policy for the purpose of obviating administrative and
other practical difficulties that might arise if the directives were
to be enforced at the behest of citizens. There is a provision,
for example, which speaks of the citizens’ right to adequate
means of livelihood. If this right were to be enforced on a
successful petition for a writ of mandamus, the Government
might find itself in a great quandary without finding adequate
economic resources ¢0 implement it. The only solution left

3. C.A.D.,Vol. V, p 404.
4, See B. N. Rau, India’s Constitution in the Making, edited by

B. Shiva Rao, pp. 248-50. .
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-open to the Framers of the Constitution to obviate such adminis-
trative and practical difficulties was 1o make the directive prin-
ciples unenforceable, non-cognizable, or non-justiciable. There.
fore, the provisions in the first part of Art. 37, which make the
directive principles unenforceable, are solely intended to
obviate such administrative and other practical difficulties as
age attendant on the immediate enforcement ol the directives
in Part 1V, but not to render the directive principles into pious
aspirations. Much light has becn shed on this point in the
course of the debate on directive principles in the Constituent
Assembly.

The Supplementary Report of the Advisory Committee was
placed before the Constituent Assembly on 30th August, 1947.
Then, Sardar Patel, the Chairman of the Advisory Committee,
laid much stress on the fundamental nature of the directives
and the need to include them in the Constitution.5 Inspite
of that, three members expressed their doubt regarding the
necessity of including a list of ineffective directive principles.
R. K. Sidhwa was of the opinion that wunless the directive
pinciples were made justiciable, they would not give any satis-
faction to the common man in India.®

Another member, B. Das, said that the fundamental princi-
ples of governance meant dharma or the path of duty of the
government. Such basic principles of government hardly
needed any mention in the Constitution. At any rate, he
said, they ought not have been rendered ineffective by making
them non-cognisable or unenforceable. According to him,
therefore, the non-imperative obligations listed  in the Sup-
plementary Report were fit only to be included in the Appen-
dix to the Constitution.” P. S. Deshmukh held the view that
the directive principles mentioned in the list were of such
great importance that no modern State would dare to disown
them. They were the absolute minimum that every modern
State must avow and, therefore, it would not be good,
he opined, to make a.hollow avowal of that minimum as the

5. C.A.D, Vol. V, p. 362.
6. C.A.D., Vol. V, pp. 362—64.
7. C.A.D., Vol. V, pp. 366—68.
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first clause of the Supplementary Report purported to do.
All these views were expressed evidently on the assumption that
non-cognisability of the directive principles rendered them
ineffective and meaningless superfluities in the Constitution,
which was neither the intention of the Advisory Committee
nor the actual purport of the first clause of the Supplementary
report. The Constituent Assembly, therefore, adopted the
report without any change.

Subsequently, the Drafting Committee, which was enfrusted
with the task of drafting the Constitution in the light ¢f the
discussion that had taken place in the Constituent Assetpbly,
drafted the crucial provisions of Part IV as follows: “The
provisions contained in this Part shall not be enforceable by any
Court, but the principles therein laid down are nevertheless
fundamental in the governance of the country and it shall be
the duty of the State to apply these principles in making laws.”
The only significant change made by the Drafting Committee
in the provisions contained in the Supplementary Report: was
the substitution of the phrase “shall not be enforceable” for
the words “shall not be cognisable”. The ambit and scope of
the provisions, therefore, remained almost the same.

This provision came up for discussion in the Constituent
Assembly on 4th November, 1948. Dr. B. R. Ambedkar, the
Chairman of the Drafting Committee, said that *hough he
was prepared to admit that the Directive Principles had no
legal force behind them, he was neither prepared to admit
that they had no sort of binding force at all, nor was he ready
to concede that they were useless simply because they were un-
enforceable. The Directive Principles were, he said, like the
Instruments of Instructions which had been issued to the
Governor-General of India and to the Governors of the Pro-
vinces by the British Government under the 1935 Act. What
were called Directive Principles was merely another name for
the Instrument of Instructions. The only difference, accord-
ing to him, was that the directives were instructions to the
Executive as well as to the Legislature.® Then, explaining the
point further, Dr. Ambedkar stated : “The inclusion of such

8. C.A.D., Vol. VH, p. 41.
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instructions in a Constitution such as is proposed in the Draft
becomes justiciable (justifiable) for another reason. The
Draft Constitution as framed only provides a machinery for
the government of the country. It is not a contrivance to
install any particular party in power as has been done in some
countries. Who should be in power is left to be determined
by the people, as it must be, if the system is to satisfy the tests.
of democracy. But whoever captures power will not be free
to do what he likes with it. In the exercise of it, he will have
to respect these Instruments of Instructions which are called
Directive Principles. He cannot ignore them. He may not
have to answer for their breach in'a court of law. But he will
certainly have to answer for them before the electorate at
election time. What great value these directive principles
possess will be realized better when the forces of right contrive
to capture power.”?

The same point was further elaborated by B. N. Rau subse-
quently as follows: “It will be remembered that under pre-
vious enactments relating to the Government of India, there
used to be Instrument of Instructions from the Sovereign to
the Governor-General and the Governors and these Instruments
used to contain injunctions which, though unenforceable in
the courts, served a useful purpose. For example, one of
them specilly charged and required the Governor ‘to take
care that due provision shall be made for the advancement and
social welfare of those classes who on account of the smallness
of their number or of their educational or material advantages
or from any other cause specially rely on our protection.” This
may be compared with the Article in the Draft of the New
Constitution which requires that the State shall promote
with special care the educational and economic interests of the
weaker sections of the people. The former was an instruc
tion from the legal sovereign to the Governors appointed by
him; the latter may be looked upon as a similar instruction
from the ultimate sovereign, namely, the people of India,
speaking through their representatives fn the Constituent
Assembly, to the authorities set up by or under the Constitu-

9. Ibid.

F. 6
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tion.”1® Thus, the directive principles were treated by the
framers of the Constitution as instructions from the ultimate
sovereign, the people of India, to the authorities set up by or
under the Constitution.

The Part dealing with the directive principles came up
once again for discussion before the Constituent Assembly on
19th November, 1948. Then an amendment was moveéd by
a member for deletion of the word “Directive” from the\ title
“Directive Principles of State Policy” of Part IV, and fot the
substitution of the word “Fundamental” in its place so \that
the title, as amended, might read “Fundamental Principle’ of
State Policy.” The reason adduced in support of the amend-
ment was that it was necessary to emphasise the fundamental
nature or fundamentality of the rights included in Part IV.11
But Dr. B. R. Ambedkar pointed out that the objective of the
proposed amendment, namely, that the emphasis should be
laid on the fundamental nature of the directive principles, was
already achieved by the wording of the Article which stated
in unmistakable terms that the principles laid down in Part
IV “are nevertheless fundamental in the governance of the
country.” He said that the word “Directive” should be retain-
ed in the title, for it was to be understood that in enacting
this part of the Constitution the Constituent Assembly was
giving certain directives to the future legislatures and execu-
tives to indicate in what manner they have to exercise their
respective powers. If the word ‘“Directive” was omitted, he
opined, the intention of the members of the Constituent
Assembly in enacting this Part would fail in its purpose, for
it was not the intention of the members to introduce mere
pious declarations. The directive principles were, according
to him, intended to be fundamental principles and as such were
intended to be made the basis of all executive and legislative
actions that might be taken in future in the governance of the
country.!? 1In view of this explanatory statement the Consti-

<

10. The Hindu. &

11. See the speech of H.V. Kamath, C.A.D., Vol. VII, pp. 471-72,
Also see the speeches of Kazi Syed Karimuddin and Naziruddin Ahmed,

C.A.D. Vol. VII, pp. 473, 475 and 476.
12. G.A.D., Vol. VII, p. 476.
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tuent Assembly did not find it necessary to accept the amend-
ment.

However, K. T. Shah, who was not satisfied with the pro-
visions of the Article, moved an amendment to replace the
entire Article by the following provisions: *“The provisions
contained in this Part shall be treated as the obliga-
tions of the State towards the citizens and shall be en.
forceable in such manner and by such authority as may be deem-
ed appropriate in or under the respective law relating to each
such obligation. It shall be the duty of the State to apply
these principles in making the nece«sary and appropriate laws.”
Speaking in support of the amendment, K. T. Shah said that
Part 1V, which contained the hopes and aspirations of many
people in this country, was one of the most important and
creative parts of the Constitution. Such an important part of
the Constitution, therefore, should not be rendered ineffective
by making the provisions unenforceable simply because some of
the principles enunciated therein looked impracticable from the
point of immediate implementation, He therefore felt that un-
less the duties or obligations of the State were made mandatory,
the State might not attend to them at all1s

No doubt, many a member agreed with K. T. Shah that
Part IV embodied hopes and aspirations of the people of India
and, therefore, it was one of the most important creative parts
of the Constitution. But they did not subscribe to his view
that provisions relating to unenforceability of the directive
principles rendered the directives ineffective, for those provisions
were introduced only to obviate administrative and economic
difficulties that might arise if the State was compelled to imple-
ment the directives immediately, regardless of economic situa-
tion, at the behest of an individual, but not to make the direc-
tive principles less important or ineffective. One member,
therefore, reiterated emphatically the earlier view that the dir:
ective principles woulll not remain mere ‘pious wishes. He said
that the very fact that Part IV formed part of the Constitution
was a sufficient indication that the directive principles would

15. C.A.D., Vol. VII, pp. 478-79.
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not remain as mere ineffective obligations, and even though a
citizen would not be able to go to a court of law for their en-
forcement, it would surely be open to the Presiding Officer of
every Legislative Assembly to turn down or disallow a Bill if
it was in conflict with the Directive Principles.l¢ Consequently,
K. T. Shah’s amendment was not favoured by the members,r of
the Constituent Assembly.

From the foregoing analysis of the views of the framers\of
the Constitution a few conclusions may be drawn. First, the
phrase “shall not be enforceable” has been used in Art. 37 only
to save the State from the embarrassment ol being called upo
by the citizens to implement the directive principles imme-
diately or at a time when their implementation would not be
feasible economically, administratively or otherwise, but not to
make the directive principles ineffective. Therefore, any grant
of undue importance to, or emphasis on, the phrase which will
have the effect of reducing the directive principles to the position
of pious and ineffective obligations would be clearly against the
much avowed intention of the framers of the Con-
stitution. Secondly, Part 1V embodies the hopes and aspira-
tions of the people and, therefore, it is the most important Part
of the Constitution. Thirdly, the directive principles are
fundamental principles as far as the governance of the country
is concerned. Finally, the directive principles are the instruc-
tions of the ultimate sovereign, the people of India, to the future
legislatures and executives in India that may be established by or
under the Constitution. The directives in that sense are impera-
tive and mandatory obligations imposed on the State.

State, as defined in Art. 12, includes only the legislature and
executive. Since these are obligations of the State, a question
may arise whether the judiciary is bound by the directives or
instructions issued to the legislative and executive wings of the
State by the people. It is still controversial whether the defini-
tion of State in Art. 12 comprehends the gudiciary also. It is,
however, reasonable totbring the judiciary within the definition

14. See the speech of Shibban Lal Saksena, C.A.D., Vol. VII, pp.
481-82,
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if the context otherwise so requires. At any rate, it is difficult
to say that the judiciary could ignore with impunity the directives
of the ultimate sovereign. Judiciary is as much a creature of the
Constitution as the other two organs of the State. When the
Constitution is known to have been explicitly established by the
ultimate sovereign, the people, there is hardly any scope to think
that while the legislative and executive wings of the State are
bound to respect them, the interpretative organ of the State
could ignore them. Inasmuch as these directive principles are
fundamental in the governance of the country and are instruc-
tions of the ultimate sovereign, the judiciary is obliged to make
use of them in interpreting legislations.

Directive Principles and the Judicial Attitude

It is now interesting to examine the attitude of the judiciary
towards the Directive Principles. The first opportunity arose
in State of Madras v. Champakam Doraivajan 3 wherein the vali.
dity of the Madras Communal Government Order, which fixed
seats for different communities and caste groups in the medical
and engineering colleges of the State, was questioned on the
ground that it violated the provisions ol Art. 26 (2) of the Con-
stitution. According to this Article, a citizen could not be
denied sdmission to educational institutions maintained by the
State on grounds only of religion, race, caste, language or any of
them.’® The Supreme Court held that if a candidate for a
particular course had the academic qualifications but was refused
admission only on grounds of religion, race, caste, language or
any of them, then there was a clear breach of his fundamental
right.!” Inasmuch as the impugned Communal G.O. stipulated
community and caste as the basis for fixing seats for different
communities and caste-groups in the State maintained medical
and engineering colleges, the Court ruled. it was inconsistent with

15. (1951) S.C.R. 825, A.I.R. 195] S.C. 226.

16. Art. 29 (2) states: ‘‘No citizen shall b® denied admission into any
educational institution maintained by the State or receiving aid out of
State funds on grounds only of religion, race, caste, language or any of
them.”

17.  (1951) S.C.R. 525, p. 530.
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the provisions of Art. 29 (2), and, therefore, was void under Art.
13 of the Constitution.18

. But the State sought to justify and maintain the validity of
the communal G. O. on the ground that it was meant to pro-
mote with special care the educational and economic interests of
the weaker sections of the people and of the Scheduled Castes
and the Scheduled Tribes and to protect them {rom social injus-
tice and all forms of exploitation, which was the duty enjoiped
on the State explicitly by Art. 46 of the Constitution. It
argued that the communal G. O. was valid in law and not a
violation of the Constitution, in that it purported to implemept
one of the directive principles which, despite their unenforceabi-
lity, were made by Art. 37 not only fundamental in the govern-
ance of the country but also obligatory on the State to apply those
principles in making laws. What is more, the State maintained
further that the provisions of Art. 46 must be deemed to over-
ride the provisions of Art. 29 (2) . The Supreme Court rejected
the above mentioned contention and held: ‘The directive prin‘L
ciples of State Policy, which by Article 37 are expressly made
unenforceable by a Court, cannot override the provisions found
in Part III which, notwithstanding other provisions, are expressly
made enforceable by appropriate writs, orders or directions under
Article 32. The Chapter of Fundamental Rights is sacrosanct
and not liable to be abridged by any Legislative or Executive act
or order, except to the extent provided in the appropriate Article
in Part III. The directive principles of State policy have to
conform to and run as subsidiary to the Chapter of Fundamental
Rights. In our opinion, that is the correct way on which the
provisions found in Part IIT and Part IV have to be understood.
However, so long as there is no infringement of any Fundamental
Right, to the extent conferred by the provisions in Part III, there

18. Art. 13 states: ““(2) The State shall not make any law which takes
away or abridges the rights conferred by this Part and any law made in
contravention of this clause shall, to the extent %f such inconsistency, be
void.

“(8) In this Article, ufiess the context otherwise requires—

(@) ‘law’ includes any Ordinance, order, bye-law, rule, regulation,
notification, custom or usage having In the territory of India
the force of law.”
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can be no cbjection to the State acting in accordance with the
directive principles set out in Part 1V, but subject again to the
legislative and executive powers and limitations conferred on the
State under different provisions of the Constitution.1®

It is difficult to disagree with the decision, for the argument
of the State that the communal G.O. was meant to promote the
educational and economic interests of the weaker sections of the
people is hardly convincing. The communal G. O. which
classifies people into non.Brahmin Hindus, Backward Hindus,
Brahmins, Harijans, Anglo-Indians and Christians, and Muslims
for the purpose of distributing seats in professional colleges, can
hardly be construed to have been intended to promote educa-
tional and economic interests of the weaker sections of the people.
Besides, it does not seem to be reasonable to identify “weaker
sections of the people” with a particular community or a caste-
group. For example, non-Brahmin Hindus, to whom six out of
every fourteen seats were reserved by the communal G.O., cannot
be described assertively or decisively as “weaker sections of the
people”.

But it is difficult to subscribe to Supreme Court’s view on
the directive principles. It states that the directive principles
of State policy “have to conform to and run as subsidiary to the
Chapter ¢f Fundamental Rights”. This view is based on the idea
that the fundamental rights have been expressly made enforceable
by the Court, whereas the directive principles have been ex-
plicitly made unenforceable by any Court. This view of the
Supreme Court ignores the fact that the framers of the Constitu-
tion made the directive principles unenforceable only to prevent
the State from being compelled to implement them immediately,
but not to reduce their importance, nor to allot to them inferior
place in the Constitution vis-a-vis the fundamental rights.

Secondly, while the Court lays stress on the unenforceability
of the directive principles, it overlooks the fundamental nature
of the directive principles emphasised explicitly in Art. 87. It
may be noted that unlike Art. 37 in Part IV, nowhere in Part
IIT the fundamental nature of the rights embodied therein has
been expressly emphasised or asserted. This difference between

19. (1951) S.C.R. 525 at p. 531.
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Part III and Part IV has been ignored often in an enthusiasm
to emphasise the sanctity of fundamental rights. So, even if
the directive principles are construed to have lost force because
of their unenforceability, the loss has been completely offset by
the due emphasis laid in the Constitution on their fundamental
nature. The directive principles, therefore, ought to have
been treated on par with, if not more than, the fundamental
rights.

Finally, it is worth pondering over the problem whether
the Courts could give more weight to Part III (which embodjes
the existing social values) than to Part IV (which enshrines
aspirations of the people). Social values are not static. They
reflect socio-economic conditions and thinking of the people
on socio-economic matters, and, therefore, they are bound to
change with the change in the socio-economic conditions and
structure of the society. Aspirations of the people not only
represent a goal to be reached but also signify the intention
of the people to march from “is” to “ought”, from the ‘real”
to the “ideal”. One of the aspirations is to bring into existence
a new social order wherein socio-economic justice is assured to
all. This goal of new social order evidently envisages remak-
ing of material conditions and re-casting of socio-economic struc-
ture on the lines suggested in Art. 39 of the Constitution. In
the new social order the present social values are bound to
change, lest they should be out of tune with the changed socio-
economic structure. Such a change in social values can be
thwarted, and an attempt to achieve the set goal of new social
order can be stifled only by freezing, and attaching sanctity to,
the present values, and by giving lesser importance and weight
1o the aspirations of the people embodied in Part IV. This
seems to be exactly the result of the Supreme Court’s view in
Champakam Dorairajan’s case that the directive principles “have
to conform to and run as subsidiary to the Chapter of Fundamen-
tal Rights.” And the statement of the Supreme Court that “so
long as- there is no infringement of any Fundamental Right, to
the- extent conferred by®the provisions in Part III, there can be
no objection to the State acting in accordance with the direc-
tive principles set out in Part IV” hardly gives any consolation,
for such self-evident truth hardly needs a reiteration in a judicial
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pronouncement. The view of the Supreme Court seems to go
against the avowed intention of the framers of the Constitution
who visualised, as pointed out earlier, a march, a change from
“state of serfdom to one of freedom”, which can be accomplished
only if the Court accords equal, if not more, importance and
weight to directive principles.

A change in the attitude ot the Supreme Court can, however
be discerned in two subsequent cases. The first case was State
of Bihar v. Kameshwar Singh*® in which the validity of several
Zamindari Abolition Acts was questioned on the ground that
they violated the guaranteed fundamental right to property. As
against this, the validity of the legislations was asserted on the
ground that they were enacted in pursuance of Art. 39 which
provided for de-concentration of wealth and distribution ol the
material resources for the common good.

The main question before thé Court was, therefore, whether
the implementation of the directive principles, which the im-
pugned legislations purported to have done, could be construed
valid as intended for “public purpose”, mentioned in Art. 31 (2),
under which the State could acquire private property for public
purpose if compensation was provided for. 1t was argued that
the expression “public purpose” should not be construed in the
light of thg directive principles laid down in Part 1V, because
they were mere glittering generalities with no justification behind
them. Besides, it was contended that the expression “public
purpose” was an old concept with a settled meaning and it must
be presumed that the Constitution used the expression in the
same meaning; if the intention was otherwise, it would have
stated clearly that “public purpose” included purposes which aim
at implementing the directive principles. Mahajan J., who
spoke for the Court, rejected the contention and upheld the
validity of the laws on the reasoning that the implementation of
the directive principles set out in Art. 39 was such a public pur-
pose. He observed: “Now it is obvious that concentration
of big blocks of land in the hands of a few individuals is contrary
to the principle on which the Constitutidn of India is based.
The purpose of the acquisition contemplated by the impugned

20. A.I.R. 1952 S C. 252.
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Act therefore is to do away with the concentration of big blocks:
of land and means of production in the hands of a few indivi-
duals and to so distribute the ownership and control of the
material resources which come in the hands of the State as to
subserve the common good as best as possible.””21

In this case Das J. expressed a similar view when h
“In the light of this new outlook what, 1 ask, is the pur

community and also produces wealth by its forest, mineral
other resources, under State ownership or control. This State
ownership or control over land is a necessary preliminary step
towards the implementation of the directive principles of State
policy and it cannot but be a public purpose.”?? Finally, Maha-
jan J. concluded saying : “In my opinion, legislation which aims
at elevating the status of tenants by conferring upon them jthe
bhumidari rights to which status the big Zamindars have also been
levelled down cannot be said as wanting in public purposes in a
democratic State. It aims at destroying the inferiority complex
in a large number of citizens of the State and giving them a status
of equality with their former lords and prevents the accumulation
of big tracts of land in the hands of a few individuals which is
contrary to the expressed intentions of the Constitution.”23

In the foregoing decision Mahajan J. laid down two propo-
sitions of considerable importance. The first proposition is that
“the concentration of big blocks of land in the hands of a few
individuals is contrary to the principles on which the Constitu-
tion of India is based.” The same proposition has been stated
slightly differently by him when he said that the accumulation of
big tracts of land in the hands of a few individuals “is contrary
to the expressed intentions of the Constitution.” Averment of
the basic principles of the Constitution in the propasition is
highly significant. One of the basic principles, referred to here,
is evidently the concept of socio-econontic justice embodied in

21. Ibid., p. 274.
22. Ibid., p. 290.
28. Ibid., p. 811.
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the preamble of the Constitution. According to the expressed
views of the makers of the Constitution, as shown earlier, the
concept meant rejection of the present social structure and the
status quo and a change from the status of serfdom to one of
freedom.?¢ This intention has been given a definite and pracu-
cal content in certain Articles in Part IV of the Constitution,
which expressly enjoin on the State a duty to implement certain
socio-economic policies laid down therein and to secure a new
social order in which socio-economic justice is assured to all. So
statement of Mahajan J. that “the concentration of big blocks
of land in the hands of a few individuals is contrary to the
principles on which the Constitution of India is based” seems to
mean that such concentration ol large tracts of land in the hands
of a few people is contrary to the basic concept of socio-economic
justice writ large on the face of the Constitution and to the
policy of de-concentration of wealth and means of production
in a few hands stipulated in Part IV of the Constitution. If
concentration of lands or wealth in the hands ot a few individuals
is contrary to the basic principles of the Constitution, any right
claimed in respect of it is, therefore, logically against the basic
principles of the Constitution and against the directive princi-
ples designed to give effect to such basic principles, and hence
unconstitutional.  In effect, therefore, any assertion of right
against the®directive principles, implementation of which is
necessary for the realisation of the basic principles of the Cons-
titution, is inadmissible. That is to say, whenever a right is
asserted against a legislation, which has been enacted decidedly
for the implementation of such of those directive principles as
are necessary for the realisation of the basic principles of the
Constitution, then the right claimed must be deemed to be
against the basic principles of the Constitution and must not
be enforced as against the basic principles of the Constitution.
In other words, whenever there is a conflict between an indi-
vidual right and a legislation purporting to carry into effect
socio-economic policies laid down in Part IV, greater weight
should be accorded to the latter, for fundamental rights have-

24. See supra.
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to be exercised by the individuals not only in consonance with
the basic principles but also in conformity with the aspirations
of the people. '

The second proposition is that the “legislation which aims
at elevating the status of tenants by conferring upon them
bhumidari rights to which status the big Zamindars have also
been levelled down cannot be said as wanting in public pur-
poses in a democratic State.” If this proposition is considered
against the background of the argument advanced befdre the
Court that the expression “public purpose” should not bg cons-
trued in the light of the directive principles, it is clear that the
proposition rejects the suggested mode of construction and
asserts instead that the Zamindari abolition law, which intended
to do away with the concentration of large tracts of land in the
hands of a few individuals and to benefit large number of
tenants, must be deemed to be for “public purpose” in a demo-
cratic state. A principle that may be deduced from this is that
a legislation, which purports to implement socio-economic
policies laid down in Part IV, must of necessity be construed as
one designed for “public purpose”, or as one intended to pro-
mote the “public interest”, or as “reasonable restriction” on
the fundamental rights. This is actually the mode of construc-
tion suggested by Prof. Alexandrowicz.25

Another important case was Bijay Cotton Mills Ltd. v. The
State of Ajmer?® wherein the validity of the Minimum Wages
Act and the minimum rates of wages fixed thereunder were
challenged on the ground that they were ultra vires by reason
of their conflict with the fundamental rights of the employers
and the employees guaranteed under Art. 19 (1) (g) of the Cons-
titution and that they were not protected by clause (6) of that
Article. In fact, earlier there was an industrial dispute bet-
ween the company and its labourers regarding enhancement
of wages, and the dispute was referred by the Government of
Ajmer to an Industrial Tribunal. The latter held that the
present earning capacity of the Mill precluded the award of

25. Prof. C. H. Alexandrowicz, Constitutional Developments in India,
1957, pp. 106-07.
26. (1955) 1 S.C.R. 752.
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higher rates of wages, whereupon the labourers took an appeal
against the award to the Appellate Tribunal. While the ap-
peal was pending, the Government of Ajmer, acting under the
Minimum Wages Act, fixed the minimum rates of wages of
labourers in the textile industry within the State. Consequent-
ly, the Appellate Tribunal sent the case back to the Industrial
Tribunal for further investigation and the latter made its final
award by which it rejected the basis upon which minimum wages
were fixed by the government and fixed the minimum wages
at considerably lesser rate. The company, which felt that it
could not carry on its business on payment ot wages fixed by
the government, closed its mills. Subsequently, the labourers
approached the managing authorities of the company and re-
quested them to open the Mills expressing their willingness to
work at lesser wages as fixed by the Industrial Tribunal. Though
the majority of workers were agreeable to work on the wages
fixed by the Industrial Tribunal, the company was unable to
open the Mills by reason of the fact that the Minimum Wages
Act made any refusal to pay the wages fixed under the Act a
criminal offence. This being the position, both the employers
and the employees filed writ petitions challenging the validity
of the Minimum Wages Act and the minimum wage fixed there-
under.

It was contended that the Minimum Wages Act not only
restricted unreasonably the rights of the employer in the sense
that he was prevented from carrying on trade or business unless
he was prepared to pay minimum wages, but also curtailed the
rights of employees inasmuch as they were disabled from work-
ing in any trade or industry on the terms agrecd upon between
them and their employers. The Supreme Court in its unani-
mous judgment refused to subscribe to this view. Mukherjee
J.. who spoke for the court, said: “It can scarcely be disputed
that securing of living wages to labourers, which ensure not
only bare physical subsistence but also the maintenance of health
and decency, is conducive' to the general interest of the public.
This is one of the Directive Principles of Stale Policy embodied
in Art. 48 of our Constitution. . . If the labourers are to be se-
cured in the enjoyment of minimum wages and they are to be
protecteq against exploitation by their employers, it is absolute-
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ly necessary that restraints should be immposed upon their freedom
of contract and such restrictions cannot in any sense be said to be
unreasonable. On the other hand, the employers cannot be
heard to complain il they are compelled to pay minimum wages
to their labourers even though the labourers, on account of
their poverty and helplessness. are willing to work on lesser
wages."27

This decision upholds the validity ol the Minimum Wages
Act on the reasoning that in so far as the law strives to becure
living wage for labourers, which is one ol the directive princi-
ples, it is conducive to the general interest of the publicland,
therelore, a reasonable restriction on the labourers’ {recdom of
contract and on the employers’ right to carry on business. C\on—
sequently, it lays down a principle that legislation purporting
to implement one of the directive principles must be consider-
ed to be conducive to the gencral interest of the public, and
any restraint it imposes on the rights of the individuals must,
therefore. be construed as a reasonable rvestriction. Thus, in
effect, the dedision reiterates the rule of construction laid down
in Kameshwar Singh's case.

Subsequently. in two other cases, the Supreme Court’s ap-
proach became a little uncertain and complicated in that while
adopting the pragmatic approach laid down in & Kameshwar
Singh and Bijay Cotton Mill cases to the problem at hand, it
has affirmed expressly the ruling in Champakam  Doraivajan
case. It is, however, interesting to analyse them to sift the
essence of the rulings.

In M.H. Quavrashi v. State of Bihar*® the Supreme Court
was called upon to pronounce its decision on the validity of
Bihar, Uttar Pradesh and Madhya Pradesh legislations which
banned the slaughter of certain animals including cows. To
wit, the Bihar Pre-ervation and Improvement of Anirnals Act,
1955, put a total ban on the slaughter of- all categorics of ani-
mals of the species of bovine cattle; the U.P. Prevention of

27. Ibid., at p. 755. For dctailed discussion of “minimum  wage”,
“fair wage” and “living wage”, sce R. B. Employees v. Reserve Bank, A.LR.
1966 $.C  305.

28. (1959) § C.R 629.
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‘Cow Slaughter Act, 1955, put a total ban on the slaughter of
cows and its progeny which included bulls, bullocks, heifers
and calves; and the C.P. and Berar Animal Preseivation Act,
1949, placed a total ban on the slaughter ot cows, male or female
calves of cow, bulls, bullocks and heilers, and the slaughter of
buffuloes (male or female, adults or calves) was permitted only
under a certificate granted by the proper authorities. 1t was
urged belore the court that inasmuch as the above mentioned
legislations imposed total ban on the slaughter of certain ani-
mals including cows, they prevented the petitioners trom carry-
ing oun their butcher’s trade and its subsidiary undertakings
and, therclore, infringed their lundamental rights, among
others, guaranteed under Art. 19(1) (g) ol the Constitution.
As against this it was maintained that the legislations were
enacted in pursuance ol the directive principles contained
in Art. 48 which envisaged, inter alia, prohibidon of slaughter
ol cows and calves and other milch and draught cattle,?® and
since they were made in consonance with the directive princi-
ples they were perlectly valid.

It was also urged before the Court that the laws having
thus been made in discharge of the [undamental obligation
imposed on the State, the lundamental rights conterred on the
citizens and others by Part 111 ol the Constitution must be regard-
ed as subordinate to those laws. The directive principles, it was
contended, were equally, if not more, fundamental and must
prevail.  But the Supreme Court found difficult to accept this
view. S. R. Das C. J., who delivered the opinion of the
Court, said : “We are unable to accept this argument as sound.
Article 13 (2) expressly says that the State shall not make any
law which takes away or abridges the rights conferred by Chap-
ter 111 of our Constitution which enshrines the fundamental
rights ~ The directive principles cannot override this categori-
cal restriction imposed on the legislative power of the State. A
harmonious interpretation has to be placed upon the Constitu-

29, Art. 48 states: “The State shall endeavour to organisc agriculture
and animal husbandiy on modern and scicnufic lines and shall, in parti-
cular, take steps for preserving and impioving the biceds, and prohibiting
the sliughter of cows and calves and other milch and draught cattle.”
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tion and so interpreted it means that the State should certainly
implement the directive princdiples but it must do so in such
a way that its laws do not take away or abridge the fundamen-
tal rights, for otherwise the protecting provisions of Chapter
1II will be ‘a ere rope ot sand’.”’30

Having laid down the foregoing proposition, S. R. Das
C. J. proceeded to examine the reasonablencss of the impugn-
ed legislations and reached the conclusion “(i) that a total
ban on the slaughter ol cows ol all ages and calves of cows and
calves ol she-buffaloes, male and female, is quite reasonabl’ and
valid and is in consonance with the directive principles laid
down in Art. 48, (1) that a total ban on the slaughter of the
buffaloes o1 breeding bulls or working bullocks (cattle as iwell
as buffaloes) as long as they are as milch or draught cattle is
also reasonable and valid, and (ii7) that a wotal ban on the
slaughter of she buffaloes, bulls and bullocks (cattle or buflalo)
alter they cease to be capable ol yielding milk or of breeding
or working as draught animals cannot be supported as reason-
able in the interests ol the gencral public.”3!

It may be noted that this decision states categorically, in
a language almost reminiscent of the language used in Clam-
pakam Dorairajan case, that the directive principles cannot
override the categorical restriction imposed by Art. 13 (2) on
the legislative power of the State. H the directive' principles
cannot over-ride this categorical restriction, a logical conclusion
would be that they must then remain subservient to fundamen-
tal rights as envisaged bv the Supreme Court in Champakam
Dorairajan case.

The Court, however, introduced the doctrine of harmo-
nious interpretation or construction as a new technique ot in-
terpretation in this field. But it has defined the doctrine in
such a way as to mean that the State must implement the
directive principles in such a way that its laws do not take away
or abridge fundamental rights. This definition scems to lead
nowhere, for there can hardly be any scope for complaint or
for the Court to appiy the doctrine of harmonious construction

30. (1959) S.C.R. 629, p. 648.
31. Ibid., p. 688.
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if the laws made by the State in pursuance of the directive
principles do not conflict with fundamental rights. In fact,
every legislation, which does not take away or abridge funda-
mental rights, is valid not because 1t is in consonance with a
directive principle but in spite ol it. Therefore, so long as a
legislation, whether made in pursuance of a directive princdiple
or not, is not in conflict with fundamental rights, or so long as
the individuals affected by such legislation in some way or other
do not choose to challenge its validity, the problem ol inter-
pretation does not arise at all. Bul the question is what will
be the role of the doctrine harmonious construction in a situa-
tion wherein a legislation made in pursuance of a directive
principle is found in conflict with a fundamental right or at
least alleged to have infringed the fundamental rights of an
individual ?  The doctrine as enunciated herein does not secem
to be of any help in solving the problem.

It may be noted further that in the first part of the final
decision of the Court it is stated that “a total ban on the
slaughter of cows of all ages . . . . is quite rcasonable and valid
and is in consonance with the directive principles laid down
in Art. 48”. One may try in vain to detect the application of
the doctrine ol harmonious construction here. It is not clear
from the statement whether the law banning the slaughter of
milch cows is reasonable and valid because it is in consonance
with a directive principle or it is reasonable and valid on its
own, that is, despite its conformity with a directive principle.
From the decision it is difficult to discern the actual view of the
Court. The fact, however, remains that the Court when faced
with the problem of adjudging the validity of a law made in
pursuance of a directive principle enunciated the doctrine of
harmonious construction, which presupposes the existence of
conflict between two provisions of equal force. In the instant
case, since the conflict is between the legislation enacted im
pursuance of a directive principle and the fundamental rights,
the court indirectly treated them as two provisions of equal
force. Once it is admitted that they are provisions of equal
force, it is immaterial how the court would resolve the con-
flict applying the doctrine of harmonious construction. It may
resolve the conflict either by according a greater weight to the

F. 7
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legislation as one intended to benefit the society as a whole or
by treating every such legislation as a reasonable restriction on
the fundamental rights.

Then, in In re The Kerala Education Bill 32 the Supreme
«Court was called upon to give its opinion, nter alia, on the
relationship between the fundamental rights and the directive
principles. One of the isue belore the Court 1clated to the
validity of clause 20 of the Kerala Education Bill, which pro-
hibited the government and private schools from collecting any
tuition fee {rom pupils studying in primary classes.® In\other
words, clause 20 of the Bill sought to make cducation Irge up
to the primary classes within the State. Then, clause 3 (5)
of the Bill extended the provisions ol the Bill including clause
20 to new schools that may be established alter the commence-
ment ol the Act and provided that any such new school estab-
lished otherwise than in accordance with the provisions of the
Act shall not be entitled to he recognised by the Government.*

Argument belore the Supreme Court was that clause 20 of
the Bill violated the right of the minorities to establish and
administer educational institutions of their choice so solemnly
guaranteed to them by Art. 30 ol the Constitution.® The
State, on the other hand, maintained, in eflect, that the Bill was
brought forth to implement the directive principle embodied
in Art. 45, which enjoined on the State to provide lor trec and

32, (1959) S C.R. 995

33. Clause 20 of the Bill states: “No fee shall be payable by any pupil
for any tuition in the primary classes in any government or private
school.”

34. Clause 3 (5) of the Bill states: “After the cominencement of  this
Act, the cstablishment of a new school or the opening of a  higher class
in any private school shall be subject to the provisions of this Act and the
rules made thereunder and any school or higher class established or opened
othciwise than in accordance with such provisions shall not be entitled
to be recognised by the Government.”

35. Art. 30 states: “ (1) Al mrinorities, whether based on religion or
language, shall have she right 1o establish and  administer cducational
institutions of their choice.  (2) The State shall not in granting aid to
educational institutions, discriminate against any cducational mstitution on

the ground that it is under the management of a minority, whether bhased
on religion or language.”
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compulsory education for all children below the age of fourteen
years.® Thus, the Supreme Court was faced with the prob-
lem of resolving the alleged conflict between the impugned
provision of the Bill made in pursuance of a dircctive principle
and the fundamental right of the minorities guaranteed under
Art. 30 (1) of the Constitution.

But the Supreme Court, -peaking once again through S. R.
Das. CG. J., said that “although this legislation may have been
undeitaken by the State of Kerala in discharge of the obliga-
tion imposed on it by the directive principles enshrined in Part
1V ol the Constitution, it must, nevertheless. subserve and not
over-ride the fundamental rights conferred by the provisions
ol the Articles contained in Part IIT of the Constitution and
referred 10 above . . . . . Nevertheless. in determining the
scope and ambit ot the [undamental rights relied on by or
on behall ol any person or body the Court may not entirely
ignore these directive principles of State policy laid down in
Part 1V of the Constitution but should adopt the principle of
harmonious construction and should attempt to give eftect to
both as much as possible. Keeping in view the prindples of
construction above referred to we now proceed to examine the
provisions of the said Bill in order to get a clear conspectus of
i3

aning:r thus laid down the principle ol construction the
Chiet Justice then set out to examine the ambit of the impugn-
ed provisions of the Bill and their impuct on the right of the
minorities guaranteed under Art. 30(1) of the Constitu-
tion. Alter analysing the scope ot the impugned provisions,
he came to the view that if the Bill became law, all the schools
would have to forego the fruitful source of income, namely,
the [ees collected fromm students attending primary classes.
There was, however, no provision for counterbalancing the loss
of fees which would be brought about by clause 20 when it

36. Art 45 statess “The State shall endcavowwr to provide, within a
period of ten ycars from the commencement of this Constitution, for free
and comspulsory cducation for all children until thev complete the age of
fourtceen vears”

7. (1959) S C.R. 995 at 1022.
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came into force. Therelore, he was of the opinion that “(the
imposition ol such restriction against the collection of fees {rom
any pupil in the primary classes as a condition for recognition
will in eflect make it impossible for an educational institution
cstablished by a minority community being carried.”38

Then adverting to the argument ol the State that the in-
pugned provisions were valid because they were made in pur.
suance ol the directive principle embodied in Art. 45, he said
that “Article -5, no doubt, requires the States to provide lor
frec and compulsory education for all children, but there is
nothing to prevent the State from discharging that solcm&y obli-
gation through government and aided schools, and Art. 45
does not require that obligation to be discharged at the expense
of the minority communities. So long as the Constitution
stands as it is and is not altered, it is, we conceive, the duty of
this Court to uphold the fundamental rights and (hereby
honour our sacred obligation to the minority communities who
are our own.”3" So, the incvitable conclusion of the Court was
that clause 20 in so far as it affected educational institutions
established and administered by minority communities was
violative of Art. 30 (1) of the Constitution.+®

The above mentioned pronouncement ol the Supreme Court
does not strike any ncw ground. It reiterates the view express-
ed in Champakam Dorairajan case when it says that the direc-
tive princdiples must “subserve and not overaide the fundamen-
tal rights.” No innovation either is introduced in the appli-
cation of the doctrine of harmonious construction. The deci-
sion says that in adopting the principle of harmonious construc-
tion attempt should be made to give effect to both directive
principles and [undamental rights as much as possible. This
is not different from the rule of construction adopted in M. H.
Quarashi case wherein the doctrine of harmonious construction
has been construed to permit the State to implement directive
principles in such a way that its laws do not take away or
abridge the fundamental rights. This fact is evident in the

38. Ibid., p. 1069.
9. Ibid,, p. 1070.
40. Ibid., p 1071.
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final conclusion in In re the Kevala Education Bill, according
to which the impugned clause 20, which secures free education
to all upto primary class, is void because it infringed the rights
of minority communities guaranteed by Art. 30(1). Thus,
though the doctrine of harmonious construction has been put
forward in these two cases. it has been rendered innocuous by
the way it is applied. In fact. the same result could have been
reached, without bringing in the namec of the doctrine, by
following the rigid and nurrow construction rule adopted in
Dorairajan case. The similarity of views in all the three cases,
namely, Dorairajan case, M. H. Quarashi case and Kerala Edu-
cation Bill case is understandable. because Mr. Justice S. R.
Das spoke tor the Court in all the three-cases.

Burt his statement in In 1¢ Kerala Education Bill that there
is nothing to prevent the State from discharging the solemn
obligation imposed on it by Art. 45 through government and
aided schools and that “Art. 15 does not 1equire that obliga-
tion to be discharged at the expense ol the minority communi-
ties”, il read with the final pronouncement made in the case,
seems to contain a dangerous implication  First of all, it means,
in ellect, that education can never he liee (or all. because those
who attend educational institutions established and maintain-
cd by theeminority communities  will have to pay the fees
charged by them. In other words, the anective principles
embodied in Art. 15 can never be implemented in [ull.

Sccondly. it means that the directive principles shall not
be implemented il the implementation of them affects the
fundamental rights of a few individuals. If this is the correct
reasoning it is well nigh impossible to carry into cffect socio-
economic policies laid down in Part TV of the Constitution.
For example, there is a directive to the effect that the State shall
direct its policy towards  securing distribution of  ownership
and control of the material 1esources of the community in such
a way as to subserve the common good!! and securing an econo-
mic system, operation of which does not rgwult in the concen-
tration of wealth and means of production to the common

41 Art, 39 (b).
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detriment.#2 Any attempt on the part of the State to carry
into effect these obligations must necessarily affect the {unda-
mental right to property of a few individuals in whose hands
material re-ources ol the community, wealth and means ol
production are concentrated. As the Court suggests, it the
directive principles are to be implemented without affecting
the fundamental rights, or for that matter without affecting
the existing property rights, it virtually amounts to laying down
a rule which not only makes the implementation of the socio-
economic policies impossible as against the property rights ol a
few individuals but also perpetuates the property rights of a
few individuals in whose hands wealth of the community and
means of production have already concentrated. Thus, the
raison d’etre in this case prevents change in the socio-economic
structure  of the society on the lines suggested in
Part TV of the Constitution and consequently stifles any attempt
to bring into existence a new social order wherein greater num-
ber of persons than hitherto could exercise the fundamental
rights.

Recently judicial thinking on this point <eems to have
undergone a change. First indication of it may be noticed
in the statement of Mudholkar J. in Sajjan Singh v. State of
Rajasthan.#* In this case he was confronted by an argument
that if the Fundamental Rights Chapter was not made subject
to the amending process of the Constitution there was a danger
that the much needed dynamic change or development in the
Indian society would be hampered. Though he did not dis-
miss the argument as of no consequence, he opined that even if
the fundamental rights were taken as unchangeable, the much
required dynamism may be achieved by properly interpreting
the fundamental rights in the light of the directive principles
of State policy in Part TV of the Constitution. In this connec-
tion he observed that these directive principles “are also funda-
mental in the governance of the country and the provisions of
Part TIT of the Congtitution must be interpreted harmoniously
with these principles.”4¢

42. Art. 39(c).

43. A.I.LR. 1965 S.C. 845.
44. 1bid., at 864.
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No doubt, the statement of Mudholkar, J. also envisages
the application of the doctrine of harmonious construction.
But it goes further not only to take cognizance of the funda-
mental nature of the directive principles, but also to resolve
the conflict, if any, between the tundamental rights and the
directive principles by interpreting the former in the light of
the latter. This method of interpretation is advocated by him
in order to ensure dynamism in the socio-economic structure
in the Indian society. To interpret the fundamental rights in
the light ot the directive principles is definitely to give new
meaning, new content and new dimension to the former so
that not only the latter could he implemented fully and effec-
tively but the lormer could find themselves in tune with the
changed conditions and the new social order brought about by
implementation ol the directive principles. Viewed thus, the
observation of Mudholkar, J. definitely marks a leap forward
{rom the position held in M. I1. Quaraishi and Kerala Education
Bill cases.

There is yet another view expressed by K. Subba Rao,
C. J., in a recent historic decision delivered while disposing
of a batch ol writ petitions from Mysore and Punjab challeng-
ing the validity of Seventeenth, Fourth and First Amendments
to the Constitution. In this case an argument was placed
before the Court that if the provisions (relating to fundamental
rights) of the Constitution could not be amended, it would lead
to revolution.®® But the Chiel Justice said that what was
meant was that fundamental rights could not be taken away
or abridged by means of amendment.*® Proceeding further he
said, “Nor can we appreciate the argument that all the agrarian
reforms which Parliament in power wants to effectuate cannot
be brought about without amending the fundamental rights,”47
It was in this context that the Chiel Justice observed: *The
fundamental rights and the Directive Principles of State Policy
enshrined in the Constitution formed an ‘integrated scheme’

)

45. Scc The }’-'Iindu, Feb. 28, 1967, Golaknath wv. State of Punjab,
(1967), 2 S.C.J. 486.

46. Ibid.

47. 1bid.
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and was elastic enough to respond to the changing needs of
the society.”48

Thus, in the above mentioned pronouncement the Supreme
Court enunciated what may be called the doctrine ol “integrat-
ed scheme” to characterize the relationship between the funda-
mental rights and the directive principles. 1i it is admitied
that Part III and Part IV form an “integrated «chene”, an in-
evitable conclusion that Hows [rom it is that the Court treated
both the Parts equally. In other words, the doctiine of {“inte-
grated scheme” pursupposes the cquality ol the Parts which
constitute the “integrated scheme”. Thus, in effect, thé\ doc-
trine of “integrated scheme” repudiates the theory ol sublordi-
nation enunciated by the Supreme Cowrt in Cham pakam Do ai-
rajan case and reiterated later in Al H. Quaruishi and Kerala
Education Bill cases.

Besides, the language of the Tatest pronouncement ol the
Supreme Court reveals that the doctrine ol “integrated scheme”
has been conceived (o indicate the clastivity of the fundamen-
tal rights, which elasticity would enuble them 1o 1espond 1o
the changing needs of the society. Tt is now ccertain that such
change in the socicty and social order can be rought about in
consonance with the aspirations of the people only through the
dimplementation of the socio-economic policies  laid down in
‘Part IV of the Constitution by legislative measunes. Attribution
of static meaning to fundamental rights, or perpetuation ol a
particular meaning they assumed under the old social order,
would undoubtedly stifle legislative measures designed to bring
about the much aspired changes in the society. Therefore,
the elasticity ol fundamental rights postulated in the doctrine
ol “integrated scheme” is the capadity with which the {unda-
mental rights respond to the changing needs of the society and
adopt themselves to the changing situations by assuming new
meanings and contents. Thus, implicit in the theory of clas-
‘ticity of fundamental rights and the doctrine o “integrated
scheme” is a rule of construction that the fundamental rights
must be interpreted im the light ol the directive principles,
that is to say, the fundamental rights must be construed in

48 Ibid.
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such a way as to enable the State 1o carry out its socio-economic
obligations imposed on it by Part 1V of the Constitution. This
implicit rule of construction gains support trom the statement
ol the Supreme Court which preceded the enunciation of the
doctrine ol “integrated scheme’. According to the statement,
the Supreme Court could not appreciate the argument that
“all agrarian reforms which Parliament in power wants to
effectuate cannot be brought about without amending the funda-
mental rights.” A reasonable inference  we may draw from
this statement is that agrarian reforms could be brought about
not by amending the lundamental rights but by some other
methods, which will not physically remove the fundamental
richts. When this statement is read with the doctrine ol “in-
tegrated scheme” and the theory of elastic fundamental rights,
it is clear that the method postulated is nothing but the method
ol intevpreting the fundamental rights in the light of the direc-
tive prindples. This 1ule of consiruction is in consonance
with the intention of the framers of the Constitution.

Conclusion ,

The provisions contained in Part 11I and Part IV of the
Constitution reveal two differences. First, while Art. 37 makes
the provisjons contained in Part 1V unenforceable, Art. 32
makes the provisions ot Part 11T enforceable in a court of law.
Secondly, while Art. 37 aserts  positively  the fundamental
natare ol the ditective principles. no Article in Part IIT lays
emphasis on the lundamental nature ol the provisions con-
tained thercin. Therefore, il the mentioning of enforceability
ol the provisions ot Part ITT and unenloiceability of the pro-
visions of Part IV could be construed to accord a position of
subordination to the latter vzs-a-crs the lormer, on the parity of
1casoning the positive assertion of fundamental nature of the pro-
visions of Part 1V and the inexplicable silence in Part 111 about
the fundamental nature ol its provisions must be interpreted
1o give superior position to Part 1V vis-a-vis Part 11T ol the
Constitution. At any 1ate. the positive assertion of the funda-
mental nature of the directive principles retricved completely
the position they supposed to have lost by being unenforceable
provisions. This fact and also the fact that Part IV is an in-
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direcrive prindples have been made unenforceable not 1o jep.
der them inettective, hut onlv to torestall an attempt by citizens
to compel the State to implement them immediately or at a time
when it is not finandally and administratively ready for it.

Secondly, positive emphasis has  bheen laid on the lunda-
mental nature ol the directive principles not only to indicate
the importance attached to them by the (ramers ol the’Cons-
titution, but al'o to lay stiess on the duty of the State 1o use
them in making laws. In fact. Part IV has been described by
the [ramers ot the Constitution as a most mmportant and crea-
tive part o the Constitution, and is said to contain, according
to them, hopes and aspirations ol the people.

Finally, according 1o the {ramers of the Constitution, Part
IV is an Instrument of Instruction from he ultimate sovereign,
the people of India, to the State, which is a creature of the
Constitution established by them. Consequently, if the legis-
lative and executive wings of the State are duty bound to carry
them into effect it is doubtful whether the judidal ying of the
State could ignore them with impunity.

The judicial attitude towards the directive principles shows
varied phases of development. The Supreme Court has put
forward in Champakam Dorairajan case the theory of sub-
ordination under which Part 1V has been accorded a position
subordinate to Part 1T of the Constitution. The theory of
subordination is based on the assumption that unenforceable
directive principles are inferior to enlmceable  fundamental
rights. which assumption is neither justificd by the actual pro-
visions of Part IIT and Part IV of the Constitution nor is in
conformity with the intention of the makers of the Constitution.
Consequently, the theory of subordination is against the spirit
of the provisions of Art. 37 of the Constitution and against
the intention of the framers of the Constitution as well.

The decisions in M. H. Quarashi and Kerala Education Bill
cases reiterate the theory of subordination. However, in these
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decisions the Court introduced the doctrine ol harmonious
construction with an avowed purpose of resolving the con-
flict between the fundamental rights and the legislation intend-
ed to implement directive principles. Though the application
of the doctrine of harmonious construction implies equality
between the conilicting provisions, the way the doctrine is ap-
plied in these cases permitting the implementation of the direc-
tive principles without offending or restricting in any way the
fundamental rights shows that embers of the theory ot subor-
dination ot Dorairajan case is still active beneath the surface.

However, the decisions in Kameshwar Singh and Bijay
Cotton Mulls cases have adopted a pragmatic and sociological
approach to the problem. Kameshwar Singh decision or what
may be termed as “Kameshwar Singh doctrine” has laid down
two rules of construction. They are: (i) that whenever there
is a conflict between right of an individual and a legislation
purporting to implement socio-economic policies laid down in
Part 1V of the Constitution, greater weight should be given to
the latter;; and ‘i) that every socio-economic legislation made
in pursuance ol the directive principles must of necessity be
construed as one designed for “public purpose”, or as one intend-
ed to promote the “public interest”, or as a reasonable restric-
tion” ongthe fundamental rights. More or less similar principle
can be discerned in the approach of Mudholkar, J. in Sajjan
Singh case wherein he speaks of applying the doctrine of har-
monious construction to re-olve the conflict between [undamen-
tal rights and directive principles by reading the tormer in the
light of the latter. The same principle or rule ot construction
has got an implicit approval in the doctrine of “integrated
scheme” under which the fundamental rights and the directive
principles form one integrated whole, and in the theory of
elastic fundamental rights according to which the fundamental
rights are considered flexible enough to respond to the chang-
ing needs of the society and to adjust themselves to the chang-
ing environments in the new social order, enunciated by K.
Subba Rao, C. J. in the Golaknath case. It may, therefore.
be said that the “Kameshwar Singh doctrine”, the doctrine of
harmonious construction as applied by Mudholkar J. in Sajjan
Singh case and the doctrine of “integrated scheme” and the
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theory ot elastic fundamental rights adumberated by Subba
Rao C. J. are not only in consonance with the provisions of
Art. 37 of the Constitution but in conformity with the inten-
tion of the Founding Fathers ol the Constitution as well.

No doubt, Pait IIT of the Constitution contains the [unda-
mental rights ol the people. These fundamental rights, as ex-
plained earlier, are in a way the social values ol the cxisting
society. The «ociety, as existed at the time of the making of the
Constitution, threw up certain values which were nothing but
the reflection of its own structural pattern. Part 11T of the
Constitution only constitutionalises those social values.

But certain social values, especially those related to ccéno-
mic rights embodied in Part 1IT of the Constitution, have no
meaning absolutely  to large sections of the people in India
who live in poverty and sufler inexplicable economic distress.
The only solution to render these rights meaningful to many
a people in India. therefore, lay in re-making the material
conditions and ushering in a new social order wherein socio-
cconomic justice would inform all the institutions  This is
the only peaceful and evolutionary method. the alternative
being a revolution. The framers ol the Constitution, thercfore,
rightly took the role of a constitutional 1eformer and attired
the aspirations ol the people with a constitutional cloek. The
result was the establishment of the goal of socio-economic justice
in the Preamble of the Constitution and enumeration of socio-
economic policies in Part IV of the Constitution. which are to
be implemented by the State to achicve the goal.

Thus, when the State implements the <ocio-economic poli-
cies by legislation, it evidently tries to remake the material
conditions and to usher in a new social order in accordance
with the directives of the people. Besides. such an effort on
the part of the State is not intended to wipe out the fundamen-
1al rights but to render them meaningful To larger sections of
the people. A legislation intended to Dbring about agrarian
reforms or aimed at the deconcentration of wealth and means
of production in the hands of a few people, no doubt. curtails
the property right of a few individuals, but it enables more
people than hitherto to exercise the right in the society. Such
a legislation, which courtails but does not wipe off the property
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rights of a few individuals, and which renders the right mean-
ingful to larger sections ol people, can hardly be said to infringe
the fundamental rights unless Part III is dcemed to have per-
petuated the rights of a few individuals.



Chapter Five

THE CONCEPT OF ECONOMIC JUSTICE AND
FUNDAMENTAL RIGHTS

The concept ol economic justice, which is onc ol the two
aspects ol the concept ol socio-economic justice postulated in
the Preamble, has been incorporated in two Articles of Payt ITI
ol the Constitution, namely, Art. 23 which speaks about \right
against exploitation,” and Art. 31 which embodies trust lh\cory,
or community-interest-oriented  theory ol property.? The
avowed purpose ol these two provisions seems to lacilitate im-
plementation ol progressive cconomic measures to achieve the
goal mentioned in the Preamble of the Constitution. It is,
therelore. necessary to examine all the lacets of these important
provisions lound in the Part of fundamental rights

Right Against Exploitation

Art. 23(1) of the Constitution states unequivocally that
“Traffic in human beings and begar and other similar forms of
forced labour are prohibited and any contraventian of this
provision <hall be an oflence  punishable in accordance with
law.” Then, clause (2) of the same Article enables the State
to impose without discrimination “compulsory service for pub-
lic purpose”.® The entire provision has been described in the
sub-title as the “Right against exploitation”. The importance
attached to this provision by the framers of the Constitution is
cvident from the fact that it has been described by them as a
charter of liberty of the down-trodden people ol India.”t

1. See Art. 23.

2. Sce Art. 31

3. Art. 23(2) states. “Nothing m this article shall prevent the State
from imposmng compulsowy service for public purposes, and in imposing
such service the State shall not make any discrimination on grounds only
of religion, 1acc, caste or class or any of them”

4, See the Constituent Assembly Dcbates of 3rd  December. 1948,
Vol. VII
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In the provision of Art. 23 (1) the word begar is an indi-
genous word denoting involuntary servitude. It is said that
under the samindari system, tenants, particularly of the lower
classes, are sometimes compelled to render {ree service to their
landlord." While the cxpression “trafic in human beings” is
wide enough to include slavery and trathe in women for im-
moral purposes, the expression begar and other similar forms
ol forced labour” is comprehensive cnough to include any form
of involuntary servitude®  The two well known forms of invo-
Iuntary servitude are (a) peonage and (b) serfdom.

(a) The Peonage

The peonage has been defined as “a condition of enlorc-
ed servitude by which the servitor is compelled 1o labour in
liquidation of some debt or obligation, cither real or pretended,
against his will.”" In the United States the peonage is com-
prehended within the “slavery and involuntary servitude” pre-
scribed by the Thirteenth  Amendment.> Besides, the same
Amendment  authorises  Congless to - enlorce its  provisions?
Pursuant to its enlorcement powers, Congress, on March 2, 1867
adopted a statute, by the terms ol which peonage was prohi-
bited, and persons returning any one Lo a condition of pconage
were subjected to criminal punishment.’®  This statute was
upheld ™ Clyatt v. U. $.1 where Justice Brewer said that the
basal fact of peonage was indebtedness.  “Peonage is sometimes

5 Sce D. D. Basu, Commentary on the Constitution of India, 4th edn,,

. 140.
r 6. Sce K. P. Krishna Shetty, “Somc aspects of the Constitutions of
India, Burma and Ceylon : A comparative study,” The Indian Year Book
of International Affairs, Vol. IX-X, p. 86 at 107.

7. F S Coowmn (editor)y, The Comnitulion of the United  States of
America, 1953, p. 950.

8. Section 1 of Amendment 13 states: “Ncither slavery nor involun-
tary scrvilude, except as a punishment for crime whereof the party shall
have been duly convicted, shall exist within the United States, or any place
subject to their jurisdiction.”

9. Scction 2 of Amendnvent 13 states: “Cpngress shall have power
to enforce this article by appropiiate legislation.”

10 Sec E.S Corwm (cd)y, op i, p 951, foot note 1. Also
8 U.S.C A. Scction 56 and 18 U.S C.A  Scction 1581.

11. 197 U.S. 207 (1905).

sce
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classified,” he said, “as voluntary or involuntary; but (his
implies simply a difference in the mode of origin, but none in
the character of the servitude.  The onc exists where the debtor
voluntarily contracts to enter the seivice ol Lis creditor. The
other is forced upon the debtor by some provision ol law. But
peonage, however created, is compulsory scivice, involuntaly
servitude.”1™™  The 13th Amendment, he pointed out, denounc-
ed and prohibited a status or condition ol servitude, irrespective
ol the manner or authority by which it was cicated, and igrant-
ed to Congress power to enforce this prohibition by npproi\n‘iale
legislation.  In exerdse ol that power, he said, Congress had
enacted the impugned law denouncing peonage, and puni.é]ling
one who held another in that condition ol involuntary servitude.
“This legislation,” he opined. “is not limited to the territories
or other parts ol the strictly national domain, but is operative
in the States wherever the sovereignty ol the United States ex-
tends. We entertain no doubt of the validity ol this legisla-
tion, or its applicability to the case of any person holding ano-
ther in a tate ot pconage, and this whether there be a municipal
ordinance or State law sanctioning such holding. It operates
dircctly on every citizen of the Republic, wheiever his residence
may be.”11"

As a matter ol fact, in several cases {rom the States, the
Supreme Court ol the United States consistently refused to
uphold the validity ol State laws, which sanctioned peonage.
In Peonage cases’* an Alabama Statute, directed against default-
ing share croppers, was lound to have unconstitutionally
sanctioned peonage in that it imposed a criminal  liability
and subjected to imprisonment farm workers or tenants who
abandoned their employment, breached contracts, and exercised
their legal right to enter into employment of a similar nature
with another person. The clear purpose of such a statute was
declared to be the coercion of pavment, by means of criminal
proceedings, ol a purely civil liability mising from breach of
contract.!3

11 (@ Ibd ., p 215. 11 (b). Ibid, p. 218,
12. 123 F. 691 (1903).
13. E. S. Corwin (ed), op. af, p. 950.
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A lew years later, in Bailey v. Alabama,4 the Court voided
another Alabama statute which made the refusal without just
cause to perlorm the labour called for in a written contract of
cemployment, or to retund the money or pay lor the property
advanced thereunder punishable as a aiminal offence.  Accord-
ing to the statute, the refusal to perform the labour as per the
contract, o1 to relund the money advanced thereunder was
prima facie evidence ol an intent to defraud. Besides, the
statute was enforced subject to the local rule of evidence, which
prevented the accused, for the purpose of rebutting statutory
presumption, trom testitying as to his “uncommunicated
motives, purpose, or intention”. The Court, therefore, ruled
that “the act of Congress, nullifying all State taws by which it
should be attempted to enforce the ‘service of labour of any
persons as peons in liquidation of any debt or obligation, or
otherwise’. necessarily emibraces all legislation which seeks to
compel the service or labor by making it a crime to reluse or
{ail to perlorm it.  Such laws would furnish the readiest means
ol compulidon. The 13th Amendment prohibits involuntary
servitude except as punishment for crime. But the exception,
allowing [ull Iatitude for the enforcement of penal laws,
docs not destroy the prohibition. Tt does not permil slavery
or involuntmy servitude to be established or maintained through
the opcmu.on ol the aiminal law by making it a crime to
reluse to submit to the one or to render the service which would
constitute the other. The State may impose involuntary servi-
tude as a punishment for crime, but it may not compel one man
to labor for another in payment of a debt, by punishing him as
a criminal if he does not perform the service or pay the debt.”14*

In 1914, in U. S. v. Reynolds'™ a third Alabama enactment
was condemned as conducive 10 peonage. In this case  one
Rivers. having been convicted in a Court of Alabama ol the
offence ol petit larceny, was fined with costs. The defendant
Reynolds appeared as surety for Rivers, and a judgment by con-
fession was entered up against him for the amount of the fine

14 219 U.S. 219 (1911).
14 (a) Ibid., pp 243-44.
15, 235 U S 183 (1914).

F. 8



111 FUNDAMENTAL RIGHTS & SOCIO-LCONOMIC JUSTICE

and costs, which Reynolds alterwards Paid to the State. Subse-
quently, Rivers entered into a written conuact with Reynolds to
work for him a5 a farm hand for a specified period o pay the
amount ol fine and costs.  He worked lor some time in liquida-
tion ot his debt and refused to labow further. Thereupon he
was arnested upon a wartant issued at the instance ol Reynolds
from the county Cowrt ol Alabama, on the charge ol violating
the conuact ol seivice.  He was convicted and fined.  \Where-
upon it came belore the Supieme Court on an appeal. The
question for decision was whether the labowr ol the gonvict,
thus contracted fo1, amounted (o involuntary servitude \or the
liquidation ol a debt to the surety, which character ol service it
was the intention of the acts of Congress to prevent and punish,

Justice Day, who spoke lor the court, s2id, “when the con-
vict goes to work under this agreement, he is under the dinec-
tion and control of the swicty, and i~ in [act working tor him.
If he keeps his agreement with the curety, he is dischinged [rom
its obligations without any lwther action by the State. This
labour is perlormed under the constant cocerdion and threat of
another possible arrest and prosecution in case he violates the
labour contract which he has made with the «urety, and  this
form ol cocrcion is as potent as it would have been had the Taw
provided lor the scizure and compulsory service ol the convict.
Compulsion ol such service by the constant - lear of imprison-
ment under the crimunal laws 1enders the work compuisory, as
much as authority to arrest and hold his person would be il the
law authorized that to be done.”"™ "Then he pointed out that
under the State statute “the surcty may cause the arrest ot the
convict for the violation ol his labour contract. 1le may be
sentenced and punished lor this new offence, and undertake to
liquidate the penalty by a new contract ol a similar nature, and,
if again broken may be again prosecuted, and the convict is thus
kept chained to an cver-turning wheel ol servitude to dischinge
the obligation which he has incurred 10 his surety. who has en-
tered into an undertaking with the state, or paid money in his
behalf.”15"  Justice' Day, therelore, came to the conclusion that

15 (a) Ihad, p 146
15 (. Ibid, pp 1TI6-117



ECONOMIC JUSTICE & FUNDAMENTAL RIGHTS 115

inasmuch as the convict might be kept at labour to satisty the
demands of his employer, under pain ol 1ecurring prosecutions,
the system ol law was in violation ol rights intended to be
secuted by the 13th Amendment, as well as in violation of the
statutes which the Congress had enacted (o the puipose  of
making that Amendment cffective ' Later, in the lorties, the
deciston in Bailey v Alabama  was  lollowed in Tavlor wv.
Georgia's and Pollock . Wil 17

In India the system of peonage, which thrives under difler-
ent names in different states, is almost rampant,  For example,
the wstem ol sagri or hali lound in Rajasthan corvesponds  to
peonage.  Under the system ot sagri, it is said, a aeditor gives
a Joan to a debtor on the condition that until the Joan is repaid
witic interest the debtor o1 any other member ol his family <hall
1ender Tabour or personal service to the areditor or any other
person nominated by him.™ "The Governnient of - Rajasthan
intoduced o hill - lor the  abolition  of  this  system.1®
Though there has not vet been a determined and  concerted
eflont by the Stares in India to wipe out this evil, some States
have enacted debt reliel and debt regulation Taws which  have
cone a long way to cradicate the system ol peonage  Needless
to sav that all such measures by the States, besides  being
in conlorgity with the provisions ol Art. 23, are designed to
enswre cconomic justice to a great estent to the people who
have been groaning under the svstem ol peonage.

(b) Seridom

Setfdom arises out of adherence to land.  In .\sian countries,
as pointed out by Bruno Lasker. there iy in existence two social
strata, a ruling group wiith unlimited rights and a subject class
with a restricted vight in the matter ol choice ol residence  and
occupation and the Latter pays olten with tribure and services lor

15 ¢ dbed o p 150, »

6 31 U s 25 (0

17822 U'S 4 (1944).

18 Sce D.D. Basu. op cil., 4th edn, Vol 11, p. 140
19 Ihid.
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its right to exist.*?  Serfdom in Asia is often marked by the ex-
istence ol obligations to render non-agricultural or unspecified
services and sometimes it is even reinforced by claims to 1epay-
ment with labour services of obligations incurred by the serf’s
ancestors.?!  This social evil is clearly discernible in India as in
other Asian countries. While speaking in support ot Art. 23, in
the Constituent Assembly, T. T. Krishnamachari, a prominent
member of the Drafting Committee, testified to this lact vghen he
said, “some form ol forced labour does exist practically in all
parts of India, call it a begar or anything like that and\in my
part ol the country the tenant often times is more or Iess& helot
attached to the land and he has certain rights and those are
contingent on his continuing to be a slave.”** For example, the
Pulayas of Travancore are virtually in the shackles ot economic
and social servitude; the varam system ol land tenuie, a share-
cropping arrangement in Madras, and the batai system, a simila
arrangement in the Punjab, have many features of a service
tenure.*  Therelore, if Art. 23 has any meaning for serls in
India it must be ol help to rescue them from their existing ser-
vice status. This can only be achieved by appropriate land
legislation. Hercin exactly lies the point ol conflict between
the right against exploitation and the right 1o property.®+
The point is that whenever land legislation s enacted,
pertaining to regulations of land tenure or to land reforms, it is
often challenged on the basis of Art. 19 (1) (I) or Art. 31 of the
Constitution.  And the question how far such legislation gives
effect to the provisions of Art. 23 is hardly examined in any
case.® It may be suggested that the land relorm legislation
could well be sustained on the basis of Art. 23 alone.?¢  In fact,

20. See Bruno Lasker, “Freedom of Person in Asia and the Tacific”,
Pacific Affarrs, Vol 24, 1951. p. 154.

21. Ibid., p. 155.

22. C A.D. 3rd Dccember 1948, Vol VII.

23. Bruno laskar, op al., p 159.

24. K. P. Krishna Shetty, op. cit., p. 108.

25. Ibid., p. 109

26. Ibid., Indian Courts, however, sustained Tenancy Reform Laws as

being rcasonable restrictions on property right though the relevancy of
Art. 23 was not considered.
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the State has as much a duty to respect the “right against
exploitation” as the duty to respect the “right to property”.
Besides, both the Articles, namely, Arts. 23 and 31, are found
within Part 11I of the Constitution. Thetefore, if a conflict
arises (due to land reform legislation) between the State’s duty
to respect the provisions ol Art. 28 and its duty to respect the
right to property, obviously it has to be resolved by the appli-
cation of the rule ol harmonious construction. Apart from the
duty to respect these rights the State has another positive duty
to promote the wellare ol the people, to disribute the ownership
and control ol the material 1esources ol the community and to
avoid concentration ol wealth in a few hands (Aits. 38 and 39) .
This consideration would undoubtedly tilt the balance against
the property right and in favour ol the right against exploita-
tion, and, therelore, anv land 1elorm legislation could be up-
held on the biasis of Art. 23 il it purpotts to abolish seridom.??
Thus, Art. 25 is one important Article in Part 11T designed to
pve the wan Jor achieving the economic justice stipulated by
the Iramers of the Constitution.

Trust Theory or Community-interest-oriented
Theory of Property

The right of the citizens “to acquire, hold and dispose of
property” has been guaranteed in Art. 19(1) () of the Consti-
tution.  The State has. however, been given power to impose
“reasonable restrictions” on the exercise of this right “either in
the interests of the general public or lor the protection of the
interests of any Scheduled Tribe™.28 But the eminent domain
power of the State. that is, power to take property for public
purvose, is incorporated in Art  31(2) of the Constitution.2?

27, Ihid.
28 Art. 19(%)
20. The entire provision of Art 31 as was found at the commencement
of the Constitution was worded as follows: *
“(1y No person shall be deprived of his property save by authority
of law
“(2) No property, movable or immovable, including any interest in,
or in any company owning. any commercial or industrial
undertaking, shall be taken possession of or acquired for public
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Art, 31 (2) authorised the State to “take possession ol” or to
“acquire” by law any property for “public purposes” on pay-
ment of “compensation”. Two important points in the pro-
visions ol the Article are: (i) that the private property may be
taken by the State by law lor the “public purpose”: and (ii)
that the law ol acquisition should provide lor “compensation”.
Consequently, two questions that emerge lrom these two points
are: (i) what is the ambit ol the phrase  “public purpose™?
and (ii) whether the word “compensation” mecans  “just” or
“adequate” &re that
<hould accompany the acquisition or requisition ol pioperty
without any emphasis on its adequacy. :

As a matier ol lact, the phrase “public purposey’
guous and wide enough to take in its stride any purpose lor
which the state may seek to acquire private property.  However,

compensation, or it connotes marely a [eat

is ambi-

“public purposes™ may be divided broadly into two categories,
namelv. the “governmental purposes™, and the “social purposes™.
Construction ol seaetariat building or residential  quarters for
government servants. establishment of an industiial estate, build.
ing a township. and similar other government undertakings, for
which private property mav be acquired. mav he crouped under
the forer category; and disnibution of Linds to tillers of - the
soil, agrarian reforms, regulation of tenancy and ~similar  other
economic relorms, for which private  property i+ acquired  or
taken possession ol or right thereon is cartailed, may he grouped
under the latter head. In other words, all sodo-cconomic mea-
sures pertaining to property taken by the legislature in - pursu-
ance ol the relevant directive principles to usher in a new social
order whelein cocial and economic justice is assured 1o all
must be construed to be for the “social puipose” distinguished
from “governmental purpose”. The question,  thercfoire, s,
whether in both cases, that is, propeity taken for “social purpose”
and property taken for “governmental purposes”, the  word

purposes undey any law authorising the taking of such possession
or such acquisition, unless the law provides for compensation
for the property taken possession of or acquired and either fixes
the amount of the compensation, or specifies the principles on
which, and the manner 1n which, the comspensation is to be
determined and given.”
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“compensation” should mean the same, or whether the omission
of the word “just” prior to the word “compensation” admits
any {lexibility in the connotation ol the word “compensation” so
as to enable it to comport with the two different purposes [or
which property may be acquired or the right therein may be
allected. A briel analysis ol the views of the framers of the Con-
stitution will be ol great help to come to a correct conclusion,

Views of the Founding Fathers: the Concept of
Property Right and Economic Justice

The dause, which enabled the State o acquire or take by
law private property lor “public purposes” with “compensation”
to the person Irom whom the property is acquired or taken, was
mored by Sardar Patel in the Constituent Assembly on 2nd May,
1947. In the dause the word “compensation” was not qualified
by the word “just”.  Therctore, during the discussion there was
an attempt by a member to introduce the qualifying word “just”
before the word “compensation”. But the member withdrew his
amendment later when he found there was no sufficient support
1o it.  Besides, the discussion revealed a consensus ol opinion on
the necessity of diawing a distinction between acquisition of pro-
perty for a specific governmental purpose  and acquisition  of
propert® o1 cocdial use.™  But one member did not find in the
clause much scope lor social justice.  According to him, [unda-
mental 1ights were embodied in the Constitution with a view to
protect the weak and the helpless and the present clause would
have just contrary effect in that it would protect the microscopic
minority of propertied dass and deny social justice to the
masses. ‘Therelore, he suggested that the dause should be refer-
1ed back to the Advisory Committee lor reconsideration.® The
Constituent Assembly, however, did not heed to this suggestion.
It accepted the ddause as presented by Sardar Patel.

The Dralting Committee did not make any substantial
change in the clause while incorporating it in the Draft Con-
stitution.®2  ‘The dause, as found in tge Dralt  Constitution,

30 ¢ A D lebates on 2nd Mav 1917)
31, See the speech of Ajit Prasad Jain €A D 2nd NMay 1D,
92. Sece Art. 24 of the Draft Constitution of 21st Fchruary, 1948.
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received much attention from the members of the Constituent
Assembly and the public as well. From the various suggestions
made by them two schools of thought emerged on the subject,
one ranging against the other. One school ol thought adhered
tenaciously to the view that the word “compensation” should be
qualified by the word “just”, “fair”, “equitable” or “rearonable”
to ensure to the owner of the property just equivalent ot what he
would be forced to part with by the acquisition of property for
public purposes. The other school stuck steadlastly to thé idea
that private property and economic enterprises, as well as \‘heir
inheritance, must be regulated, limited, acquired, requi~ilio\ped,
expropriated or socialised by the State with or without compen-
sation. With the two diametrically opposite views poised against
each other, the clause created so much stir in the minds ol the
members that when it came up for consideration helore the Con-
stituent Assembly on 9th December, 1918, the House thought
best to postpone the consideration ol the dause for a later date
when it could be discussed in a calmer situation.

On the 10th of September. 1919, Jawaharlal Nehiu opened
the debate in the Constituent Assembly on the provisions ol i
31 ol the Constitution, which he introduced for incorporation in
Part I1I of the Constitution.  The Article he moved in the [orm
of an amendment was, according to him. a compromise sqlution 33
His characterisation or description of Art. 81 as a  compromise
solution must be understood in the context ol two  conflicting
viwes on the subject mentioned earlicr. Then explaining the sig-
nificance of the Article, he said there were two approaches to the
property right embodied therein. One approach was from the
point of view of individual right to property and the other was
from the point of view ol community’s interest in that property
or the community's right, and the Article, according to him, not
only tried to remove or avoid any possible conflict between them
but also tried to take into consideration lully both the rights.*

Evidently, in the above statement emphasis has been laid
on both the rights, namely, the individual right to property and
the community’s interest or right in the property. An obvious

33. CAD. Vol. IX, p 1193.
34. C A D, Vol IX, p. 1192
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implication of the emphasis seems to be to [orcstall any attempt
to inflate unduly the individual right to property at the cost of
the community’s interest in it. Individuals being part ol the
community, individual right fo property must ol neccssity be
exercised consistent with the community’s interest or right. The
compromise between the two rights, which the Article supposed
to effect, thercfore, connotes that what has been contemplated
in the Article is not obliteration of individual right to property
as such but its effective restriction or control so that de-concentra-
tion of property and wealth in the hands of a few individuals
could be cffected and limitation on the holding of property and
wealth could be imposed to enable greater number of people to
exercise the right to propertv and thus further the interest ol the
community as a whole. A natural corollary te this connotation
is that il a legislation intends to bring about socio-cconomic and
agrarian reforms and puts a ceiling on the holding of property
and wealth by an individual and takes awav the surplus of pro-
perty and wealth concentrated in a few hands for distribution
among the members of the communitv. there is no obliteration
ol the property right as such but only a compulsion that property
and wealth should be shared and right therein should he exercised
bv as greater number of people as posible ta subserve the com-
mon goggl.  In other words. socialisation of propertv is not
obliteration of the right to property as such but onlyv the diffu-
sion of the right within, and extension of the right to greater
number of per<ons in the community.  Legislation for such social
purposes can hardly be expected to stipulate adequate com-
pensation for those who have to part with the excess property
or wealth. On the other hand, if the State acting under its
eminent domain power acquires for governmental purposes pro-
perty of an individual, whose holding is within the ceiling im-
posed by agrarian reform laws. the acquisition amounts to
obliteration of the properiv right conceded by the community.
In such cases of obliteration of property right for governmental

purposes adequate compensation must he paid to the person who
L]
is deprived of the property.
This idea has been made dlear by Jawaharlal Nehru in the
course of his speech in the Constituent Assembly.  He said that

there was no question of any expropriation without compentation
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so far as this Constitution was concerned and the law was clear
enough regarding acquisition of property tor public purpose,
compensation to he paid in such cases and the method of judg-
ing that compensation. Normally speaking, he «aid, this principle
applied only to, what might be called. petty acquisition or acqui-
sition of small bits of property or even relatively large bits for
the improvement of a town, ctc.  But to-day the community had
to deal with large schemes of social reform and social engineering
which could hardly be considered fiom the point of view, ol the
individual acquisition of a small bit of land or structure. \If the
chosen representatives of the people sitting in the legislature
passed such a social relorm legislation which affected millions of
people, it would not be poswible to leave such a piece ol legisla-
tion open to widespread and continuons litigation in the courts
of Jaw without damaging the future ol millions of people and
the loundation of the State itsell®  “If we have to take the
propertv. if the State so wills™ he said “we have to see that fain
and equitable compensation is given., because we proceed on
the basis ol tarr and equitable compensation  But when we ¢on-
sider the equiny of it we have alwins to remember that  equity
does not applv onlv to the individual but 10 the community
No individual can override ultimately the rights of the commu-
nitvat lmge.  No community should injure and invadeeshe rights
of the individual unless it be lor the most urgent and important
reasons, 6

The above statement ol Jawaharlal Nehru strikes clearly a
dichotomy between acquisition of property for  “governmental
purposes”, such as improvement ol a town, et , and acquisition
ol property lor “social purposes”. that is, for implementing laige
schemes of “social reform and social engineering”. It is  also
dear from the statement that the question of fair compensation
applies onlv to the former case and not to the latter, for the
Jatter cannot be considered firom the point oi the individual
acquisition of a small bit of land or «tructure  Again, his words
“no individual can override ultimately the rights of the com-
munity” emphasise the fact that the right to hold property guar-

35 C.A D, Vol. IX, p. 1192.
36. Ibid.
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anteed in the Constitution is not an absolute or undiluted right
to hold all the wealth and asscts ol the community by a few inli-
viduals for all time to come to the detriment of the community
as @ whole.  Nor does it mean that the community could be
prevented from readjusting the socio-economic structure of the
society to ensure economic justice to all. Then, his words “No
community should injure and invade the rights of the individual
unless it be lor the most urgent and important 1easons”  are
intended to send home the lact that once the right (o property is
determined in accordance with the interests of the community,
the minimal right cannot be invaded o1 obliterated by the com-
munity unless it be for the impor tant and urgent reasons necessi-
tated by the governmental schemes and [unctions.

It was in this context that Jawahailal Nehru dealt with the
payment and determination of compensation.  He said that it
was left to Parliament to determine vinions  aspects of it and
“there is no relerence in this to any judiciary coming into the
picture.  Much thought has heen given to it and there has heen
much debate as 1o where the judiciary comes n.  Eminent Liow-
yers have told us that on a proper construction of this clause,
normallv speaking, the judidary should not and does not come
in. Pmliament fixes either the compensation itsell or the prin-
aples governing that compensation and thev hould not be ¢hal-
lenged except {or onc reason where it is thought that there has
been a gross abuse of the law, where in fact there has been  a
huad on the Constitution.  Naturally the judiciary comes in to
see il there has been a fraud on the Constitution or not. But
nonmallv speaking, one presumes that any Paliament 1epresent-
ing the entire community of the nation will certainly not commit
a braud on its own Constitution and will he very much con-
cerned with doing justice to the individual as well as the com-
munity.”?7

Digressing a little Jawaharlal Nelwu spoke on the changing
concept ol propertv and attendant problems.  He said that it
changed from the carlier conception of “property in human
beings”, which reflected in the institutioft of slavery in olden dav,
to the modern conception of “property in a bundle ol papery”

87. Ibid., p. 1193.
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which consisted of securities, promissory notes, etc. In addition
to this, there was another change in modern times and that was,
according to him, the “property in shares” in a joint stock com-
pny.  This, in an industrialised country, led to concentration of
wealth more and more in a limited number of hands.  The result
was that a few persons with a monopoly over capital could crush
small shop-kecpers out of cxistence by their method of business
and, in fact, they could do so without giving the slightest icom-
pensation. In such a state of affairs to-day the question ofy pro-
tecting individual right to property, he said. was by no mgans
imple and no legal argument ol extieme subtlety would  solve
1t unless the solution took into consideration the human aspect
oi the problem and also the changes that were taking place in the
world.3%  Obviously, what has been contemplated in the Article
i~ the protection of limited individual right to property consistent
with interest of the community and not the absolute right which
leads o concentration of assets ol the community in a limited
number ol hands o the detriment ol the exercise ol the same
ight by others,

Finallv. in conclusion he stated that the National Conguess
Jiwd laid down vears ago that the Zamindai institution and big
estate system in India must be abolished. which pledge would
undoubtedly be honoured. No judiciary could stand ¥ judg-
ment over the sovereign will of Parliament representing the
will of the entire community. The duty ol the judidary was
only to sec “in such matters that the representatives of the
people did not go wrong.”3 In a detached atmosphere of the
court., he said, “they should sce to it that nothing is done that
may be against the Constitution, that may be against the good
ot the country, that may be against community in the larger
sense of the term. Therefore, il such a thing occurs, they should
draw attention to that fact, but it is obvious that no court. no
system of judiciary can function in the nature of a third House,
a> a kind of third Houte of correction. So, it is important
that with this limilnlio.n the judiciary should function.™® Tt

38. Ihid . pp. 1194-95.
30. Ibid. p. 1195,
40  Ibid., pp. 1195-96.
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may be noted that Nehru, while defining the role ot the judi-
ciary with respect to Art. 31, said that the duty ol the court
was to see that “nothing is done that may be against the Cons-
titution”. In this expression the use of the word “Constitu-
tion” instead of the phrase “right to property” is significant in
that the court is not expected to view the 1ight to property
in a narrow perspective or [rom the point ol view ol the in-
terest of a few individuals but to view it in a broader perspec-
tive of the Constitution and of the good of the countiy and
community as a whole. So the duty ol the court, as visualis-
ed by Nehru, is to see whether a particular mecasure taken by
the State under Art. 31 is “against the Constitution” or against
the good ol the country and the community, but not merely
against the property right. That is to say, a legislative measure
taken under Art. 31 cffecting the right to property is not tant-
amount to unconstitutional act if the measwe is intended to
implement paramount socio-economic policies laid down in the
Constitution. Therefore, the constitutionality or unconstitu-
tionality of the State act must be judged not from the extent
ot dents it makes on the 1ight to property alone, but from
over-all consideration of the Constitution and the extent to
which it succeeds or fails to implement the socio-economic poli-
cies and idceals embodied in the Constitution.

The®Article and its objectives expounded by Nehru receiv-
ed wide support [rom the members of the Constituent Assembly.
Among them the ardent advocates of socialisation ol propertv
and industry pleaded for cxplicit rejection of the theory that
man has a natural right in property and the theory that pro-
perty is a projection ol personality. One ol them. Damodar
Swarup Seth, requested the House not to confuse personality
with property, nor to ignore the social and functional character
of property.#! He said that property was a social institution
and like all other institutions it must be subject to regulations
and claim of common interest.*?

As to the compensation, he said that the doctrine of com-
pensation as a condition of expropriation could not be accept-

41. Ibid., p. 1200.
42, Ibid.
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ed as a Gospel truth, lor according to him, when the institu-
tion of slavery was abolished in Amcrica compensation was
net paid to the slave-owners even though they had paid hard
cash when they purchased them. It was impossible, he opined,
lor the State to pay owners of  property in all cases and at
market value [oi the property requisitioned or acquired. One
such case he mentioned was the acquisition ol property for the
purpose ol sodialisation ol the industries and properties with a
view to eliminating exploitation and promoting gencral pcono-
mic wellae, In such cases of general (ransformation of eco-
nomic structure to ensute economic justice o all. even the
partial payment ol compensation,  according to him, his no
jurtiication. What he could concede in such cii cumstances to
owners ol large property wias o claim ol an opportunity and
@share on pa with all other citizens ol the Statet:

A more detaded ond lear explanation ol A\t 51 was
given by \Hadi Kiishnaswami \yvar, who supported it with-
out any teseivation  Dealing with (he word “compensation”
fie said the wording ol the Aiticle gave 11v¢ (o two arguments,
On the one side it had been urged that the word “compensa-
ton” by itselt canied with it the significance that it must be
cquivalent in money value ol the propeity on the date ol the
acquisition : on the other sude it had been urged that the mere
word “compensation” and other phrases in the Article gave a
lautude to the legislatwe in the matier  of formulating the
prmdples on which and the manner in which the compensation
wis (0 be determined.  But, Alladi Kiishnaswami Avyar point-
ed out, the omission of the qualiving word “just’ in the Artide
was significant in that it showed that the Tanguage emploved
in the Article was not in parn matenia with the language em-
ployed in cortesponding  provisions in other  constitutions,
especially in the U. S and Austialian Constitutions which
stipulated compulsory acquisition ol property on payment ol
“just compensation”. By implication, therelore, the construc-
tion of the word “compensation”™ in Art. 31 would, acconding
to him, vary lrom the constuction put by the American and
Australian Constitutions on the expression “just compensation”

43. 1Ibid.
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found in their respective Constitutions. Apart {rom that the
principles ol compensation, he said, by their very nature could
not be the same in every species ol acquisition.  “In formula-
ting the prindiples.” he stated. “the Legislature must necessarily
have 1egard 1o the nature of the property. the Instory and course
ol enjoyment, the luge dass ol people aflected by the legisla.
tion and so on.”

Then, speaking about the role of the courts in relation
o Art. 310 Alladi Kvishnaswami Ayvar saod. “The prindples
lormulated by the Iegislatme may conuend

themselves to a
court or they may not,

The provinee ol the courts is normally
to administer the law as enacted by the Legishuure within the
limits of its power. Ol courswe, if the legislation is a colourable
device, a contrivance to outstep  the limits ol the legislative
power or, to use the Linguage ol private Taw, is a heudulent exer-
cise ol the power, the comt may provounce the legislation 1o
be invalid or uliva vires. The coat will have to proceed on
the footing that the leeislation is odia voes. N constitutional
statute cannmot be considered as il it were a munidpal enact-
ment and the legislature i~ entitled 1o enact any legislation in
the plenitude of the power confided to 11,75 Fyidently, there-
fore, the court is expected to intervene only when o legisla-
tion is proved o be a colourable device to snufl out right (o
propeity® but not when a legislation intended (o carry into
effect the socio-economic policies  embodied in the
tion. ‘Therefore, with respect to .\t 3

Constitu-
. the court is expect-
ed to act only within the narow sphere delimited by the
ltamers of the Constitution

Finally, concluding his ob-ervations  \ladi Krishnacwami
Avvin said, “Law, according to me. il it is to [ulfil its lager
purpose, must serve as an instrument of social progress. Tt
must reflect the progressive social tendencies of the age. Our
ancients never regarded the institution ol property as an end in
itsell.  Property exists for dharma. Dharma and the duty
which the individual owes 1o the society form the whole basis
of social framework. Dharma is the law el social well-being and

At 1bid , pp. 1271-72
45, b, p. 1272,
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valies lrom yuga to yuga. Capitalisim as it is practised in the
West came in the wake of the Industiial Revolution and is
alicn to the 1ovt idea ol our civilisation. - The sole end of
property Is yagna and (o serve a social purpose . . . .76
However, support to Art. 31 was not unanimous. T'here
was a small segment ol opinion in the House which was against
it.  Members who belonged to this gioup held the view that
right to property was a natural right and, therefore, “compen-
sation” for deprivation ol property must of necessity mean
quid pro quo, that is, just equivalent ol what has be¢n de-
prived.i”  Conscquently, Thakur Das Bhargava, onc at the
protagonists ol the above view, characterised Art. 31(2) as
“a fraud on us because I understand that it is not justiciable.”#*
But even he was not averse to the idea of making the legisla-
ture a judge or an wbitrator to decide as to what amount ot
compensation would be equitable in cases  of acquisition ol
property ior purposes ol agrarian retorms. In fact, he sugge-t-
ed insertion of a new  clause to the eflect that if any State
passed a law designed to execute a scheme ot agrarian relorm
in the State by abolition ol samindan, etc., with such compensa-
tion as the State legislatune considered fair, ruch law should
be submitted by the Governor to the President lor his certi-
fication ; and if the President by public notification certified
the law, it would not be called in question in any ourt on
the ground that it contravened the provisions of dause (2)
of Artide 314 The only fear he nursed, as is evident hom
his «peech, was that the wunqualified  word “compensation™
might be made use ol by the unscrupulous States to give nomi-
nal compensation even in cases ol acquisition ol small bits of
lands and properties for purposes other than economic or
agrarian reforms. Theiefore, he remarked that in regad  to
ordinary properties, excepting zamindari, etc., it was not under-
standable how the principle of superiority of the rights ol the

46. Ibd., p. 1274
47. Ibid, p. 1227
48. Ibid.

49. Ibid, p. 1296.
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community would have precedence over the rights of the in-
dividual .50

But similar tear was not entertained by the supporters ol
Art. 31, because they clemly envisaged that in all cases of ac-
quisition ol property lor agrarian relorms or for ushering in a
new social order assuring socio-cconomic justice as visualised
in the Constitution, the compensation would be what the re-
presentative body of the people, viz,, the legislature, deems fair
or reasonable under a given circumstance, and courts would not
come in to question it ; and in all cases of acquisition of pro-
perty lor purposes other than agrarian and economic reforms,
that is, for governmental purposes, the compensation must be
tair and just, as otherwise the inadequacy ol compensation n
such cases and lor such purposes would render acquisition law
a “colourable device” and the law could be set aside as un-
constitutional. So, according to them. the courts could de-
finitely examine the law in the latter case to see whether it is
colourable device to deprive an individual without giving him
adequate compensation. Therelore, the members did not find
it necessary to accept the views ol Thakur Das Bhargava.

From the foregoing analysis of the Constituent Ascembly
debates the following propositions emerge :

(I.) Property exists for social purpose.  Art. 31, therefore.
takes into consideration not only individual right
to property but community’s interest and right in
property as well.

(2) Property may be acquired by the State cither for
“social purposes”, that is, for agrarian reforms and
for ushering in a new social order stipulated in the
Constitution, or for “governmental purposes”, that
is, for improving a town, establishing zn industrial
estate, etc. In the former case “compensation” to
be given to persons affected by socio-cconomic re-
form legislation is the amount determined by the
legivature and is, therefore. final. whereas in the
latter case compensation to be granted to persons
affected by acquisition law must be just equivalent

50. Ibid., p. 1229.
F. 9
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of what they have been deprived of, lest the legisla-
tion should amount to fraudulent measurc to exter-
minate the minimum right to property of citizens.

(3) The word “compensation” has been lelt unqualified
deliberately to impart flexibility inio it, so that in
cases of acquisition lor “social purposes™ courts could
respect the quantum  of compensation  which the
legislature determines in conformity with the in-
terest of the community, and in cases ol acqbisition
for “governmental purposes” the quantum of com-
pensation could be examined by the courts Yo see

if it is consistent with the concept of minimum’ right
to property.

Judicial Attitude and Original Intentions of the
Framers of the Constitution

The First Phave : Ihom the commencement of the Gonstrtu-
tion to the Fivst Amendment. Many States 1n India were anxious
to bring about cconomic and agrarian 1clorms.  Several States
enacted legislations abolishing zamindari  ystem and similar
other proprictary rights which were considered o be the base of
the progress and prosperity ol the Indian  peasanuy.  These
legislations, however, had to run the gauntlet of  judicial
scrutiny and somie ol them met with rough weather in” the High
Courts.

The commencement of the Constitution was a signal  to
challenge the validity ol these agrarian reform legislations. The
truth of the matter is that the agrarian reform legislations,
which purported to take large tracts ol land from the zamindars
and absentee landlords and vest in the hands of the actual
tillers of the soil, were enacted lor “social purpose”,  but
that fact did not prevent the aftected samindars trom
putting up the fight against the legislations. The Bihar
State Management of Estates and Tenures Act, 1919 was chal.
lenged betore the Patna High Court in  Kameshwar Smgh v.
State of Bihar®' on the ground that the provisions made therein
offended against the lundamental rights guarantecd by Arts.

51. A.I.LR 1950 Pat. 392.
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11, 19 and 31. The Patna High Court ruled that the impugned
law was unconstitutional in that it imposed restrictions of the
most lar-reaching ar’d drastic kind on the property right of
proprietors and tenure holders guaranteed under M\t 19, and it
could not fairly be said that those restrictions were reasonable.
Similarly, in Uttar Pradesh the validity ol the Uttar Pradesh
Zamindari Abolition and Land Reforms Act, 1951 was challeng-
ed in Surya Pal v. State of U. P52 but was dismisced by the
Allahabad High Court,

While laige number ol litigations raising questions ol con-
stitutionality ol agrarian reform laws were obstructing and delay-
ing the move lor such agrarian reforms, the divergence of views
expressed by the High Courts as to the alidity of such laws
vendered the late of every agrarian refornn law uncertain, The
voung Republic which was anxious to see through the socio-eco-
nomic relorms envisaged in the Constitution as caily as possible
natwrally became impatient and 1estive.

That apart, the decision ol the Patna High Court in Kamesh-
war Stngh case™ was against the otiginal intention ol the framers
oi the Constitution,  As shown earlicr, according 1o the Framers
the expiession “public purpose” enables the State to acquire pro-
perty lor “governmental purposes” and lor “social purposes” and
in the latig case compensation to be granted need not be just or
fair, whereas in the former case it must be just  equivalent of
what a person is deprived of. In order to ensure flexibility in
the matter of granting compensation in the two different cate-
gories ol acquisitions the word “compensation” has been lelt
deliberately unqualified. This being the position, no doubt,
whenever the State stipulates less than just compensation in case
ol acquisition of property for “social purposes” and just com-
pensation in case ol acquisition ol property for “governmental
pwiposes”, the former may appear to be discriminatory [rom
the point of vicw of recipients of the compensations and hence
violative of Art. 14. But the framers ol the Constitution, when
they emphasised that the courts would not come into the picture
in these cases except to see il a [raud has betn committed on the

52. A.L.R. 1951 All. 674.
53. A.I.R. 1950 Pat. 392.
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Constitution, made it clear that if a law of acquisition has been
made in pursuance of one of the avowed social purposes the
courts should administer it as a valid piece ol legislation with-
out examining the adequacy of compensation stipulated in the
law. Tf agrarian rclorm law, which provides [or less than just
compensation. is a valid picce of legislation under Art. 31, it
necessarily lollows that it is valid under Art 14 as well because
it is based on reasonable classification of pwiposes [or whlch the
property is sought to be acquired.  So when the Patna High Gourt
voided the Bihar land reiorm law on the reasoning l]n‘ it con-
travened the provisions of Art 14, members of the Pr o\mmml
Parliament. who were carlier members ol the Constituent y\\“fl]]‘
bly, telt that it was against the intention ol the [ramers ol the
Constitution.

Besides, agrarian or economic relorm law, made lor the
benelit of the community as a whole and valid under Art. 31, i
by all standards valid under Art. 19 (5) in that the Jaw is in the
“interest of general public” and any consequential restriction on
individual right to property is reasonable. The Supreme Court
more or less subscribed to this view though there was no unani-
mity among the judges on this point. In 4. K. Copahm v.
State of Madrav™ S.R Das ]J. maintained that “the  rights
enumcrated in Art. 19 (1) subsist while the citizen hqs the legal

capacity to exercise them. [If thiv capacity to exercise them is
gone, by reason ol a lawful conviction with respect to the rights
in sub-ctauses (2) to (e) and (g) or by ieason of a lawful com.
puliory acquisition with respect to the right in sub-clause (f),
he ceases 10 have rhoe rights while his incapacity lasts.”3®  He
pursued this line of reasoning in Chiranjit Tal v. Umon of
Irdia™ wherein he said that the right to property guaranteed
by Art. 19(1) (1) would “continue uniil the owner was, under
Art. 31, deprived ot such property by authority of law ™7 1In
the <ame case Justice Mukherjee came to similar conclusion but
on slightly different reasoning. Meeting the argument  that
compul.ory acq ui“ili?n or taking possession of property offended

54. (1950) S C.R. 88
55. Ibid., pp. 304-05
56. (1950) S.C R 869.
57. I1bid., p. 915.
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against the provisions ol Art. 19 (1) (1), he said that “even if
it is conceded lor argument’s sake that the disabilities imposed
by the impugned legislation amount to restrictions on pro-
prietary right, they may very well  be supported as reasonable
resiraints imposed in the interests ol general public.”s

The foregomg views ol the Judges of the Supreme  Court
no doubt lortified the agiavian and  economic  relotm  laws
acainst attack under Art. 19 (1) (f) . but the lack ol unanimity
amuong the judzes on the point, constant  attack on aglarian
reiotms laws under Art. 19(1) (1) and the possibility ol <hift
in the majority view of the Supreme Cowd on the point gave
tise to a doubt whether agrarian reforms could be carried out
without undue delay and hindiance  The members ol the
Provivonal Parliament felt that il the tendencey o question the
vosiditng of such agrarvian relorm laws under Ats T and 19 was
not mrested in time, their original intention would be blurred
> vond recognition and the agrarian iclorms would be made
well nigh impossible. The Provisional Parliament, therelore,
aended At 31 by the Firse Amendment Act ol 1951 in order
o protect agrarian reform law, against attack under Pare 111,
- rticularly under Arts. 14 and 19, 10 fadlitate the States to see
through the much nceded and avowed agrarian 1elorms and to
!nify the priginal intention of the framers of the Constitution.

The First Amendment Act, 1951, inserted two new Articles,
viz.. 31\ and 31B, and a new Schedule.  viz, Schedule 1X.
Art. 31A immunises all laws providing for the acquisition by
the State of any estate or of any rights thercin or for the extin-
guishment or modification of any such rights [tom attack under
anv ol the tundamental rights in Part 111 of the Constitution.??

58. Ibid., pp. 909-10.

"0 Are. $1A states: “(1) Notwithstanding anything in the foregoing
provisions ol this Part, no law providing for the acquisition by the State
of any cstate or of any rights therein or for the extinguishment  or
modification of any such rights shall be deemed to be void on the ground
that it is consistent with, or takes away or abridges any of the rights con-
ferred by any provisions of this Part: .

P1ovided that where such law is a law made by the Legislature of a
State, the provisions of this Article shall not applv therclo unless such law,
having Leen rescrved for the consideration of the President, has received
his ascent
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In other words, no such law shall be called in question or et
aside on the ground that no compensation has been provided
for. or tha theie i~ no public purpose or ‘that it violates some
other Articles in Part I of the Constitution.  The scope of the
Article 1s confined (o “etates” as defined in dause (2) (2) of
the Aiticle % Besides, the  proviso in Art. 31A made  the
application ol the protection of Airt. 31A o State enactinents
condditional upon the receipt of the assent ol the ]"’re\idem
to such cnactments.  Art. 31B has been inserted to vave the
specific Acats included m the Ninth Schedule ol the ConXlilulion
from being dedared unconstitutional and also to \‘:lli(]-l\lt’ ‘ome
of them which were declared unconstitutional by the cpurts$1
The Ninth Schedule, which specifies thirteen State Mcts. has
been added to the Constitution, A joint reading of all (hese
provisions would show that what has been done, in effect. by
the First Amendment is nothing but the immunisation ol agra-
1ian relorm laws lrom challenge under any ol the fundamenial
rights and from judicial interlerence.  This iv exactly what the
Framers postulated  when  thev drafted Ari. 31.

The Second Phase: From the First Amendment to the
Fourth Amendment. The second phase of constitutional deve-

60. Art. 31A (2) states: “‘In this Article— '

*(a) The expression ‘estate’ shall in relation to any local area. have
the same mseaning as that expression or its local equivalent has
in the existing law relating to land tenures in force in that
area, and shall also include any jagir, inam or maufi or other
similar grant;

“(b) The cxpression ‘rights’, in relation to an estate, shall include
any rights vesting on a  proprietor, sub-proprietor, under-
proprietor, tenurc-holder or other intermcdiary and any rights
or privileges in respect of land revenue.”

61. Art. 31B provides: “Without prejudice to the gcenerality of the
provisions contained in Article 31A, none of the Acts and Regulations
specified in the Ninth Schedule nor any onc of the provisions thereof shall
be decemcd to be void, or even to have become void, on the ground that
such Act, Regulation or provision 1s inconsistent with, or takes away or
abridges any of the rights conferred by, any provisions of this Part, and
notwithstanding any judgment, decrec or order of any Court or tribunal
to the contrary, cach of the said Acts and Regulations shall, subject to the
power of any comspetent Legislatuie to repeal or amend 1, continue
foice.”
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lopment relating to individual right to property is witnessed
during the period between the First and the Fourth Amendments
ol the Constituticn. During this period the problem centred
round the expression “compensation” in Art. 31 (2) . 1t may be re-
called here that Alladi Krishnaswami Ayyar made clear in the
Constituent Assembly the actuai purport of the expression. The
qualifying word “just” was deliberately omitted to show that
the language used in the Article was not in pari materia with
the language employed in the U. S. and Australian Constitu-
tions. This material difference in the language, therelore.
would indicate, according to him, that the constiuction ol the
word “compensation” in Art. 31 must necessarily be different
from the construction put by the American and  Australian
Courts on the expiession “just compensation” found in their
Constitutions. In other words, the qualifying word “just” was
deliberately omitted to forestall anv attempt to import Ameri-
can or .\ustralian rule of construction into the Indian constitu-
tional arcna for the purpose ol interpieting the word “compen-
sation”. Besides, as Alladi Krishnaswami Ayyar pointed out,
the principles ol compensation by their very natuie could not
be the same in every specics ol acquisition. It must definitely
vary in accordance with the varying purposes for which property
15 :l(quiaed. And such variation could not have been made pos-
sible il the word “compensation” in Art. 31 had been made rigid,
as in American and Australian Constitutions, by insertion of a
qualifying word “just”. Highly underdeveloped country like
India, with its vast resources unevenly distributed among its
people, needed very much a complete readjustment of its socio-
economic structure, and, therefore, it could not afford the
luxury of the rigid expression “just compensation” used in the
Constitutions of highly developed countries like America and
Australia.

Thi- rationale, however, did not appeal 1o some of the cons-
titutional lawyers in India who firmlv held the view that the
word “compensation”. irrespective of whether it was qualified
by the word “just” or not. inherently méant just money equiva-
lent of what one was compelled to part with. According to
this view. compensation meant just compensation, for payment
of just compensation for compuliory acquisition of property
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was but an affirmation of the great doctrine established by the
common law for the protection of private property. In support
ol this view much reliance was placed on the ‘writings of .\meri-
can and Continental constitutional authorities.®*

The problem was brought to the lorefront when the Supreme
Court accepted the above mentioned view in State of 1Vest Bengal
v. Mrs. Bela Banerjec®: and by implication rejected the ex-
planation ot Alladi Krishnaswami Ayyar given in the Qonsti
tuent Assembly. The Woest Bengal Land  Development and
Planning Act of 1948, which was the impugned Act in t]:;. case,
provided for the acquisition and development ol land lor",‘])ul)-
lic purposes, viz, for the settlement ol immigiants who' had
migrated into West Bengal due to communal disturbances in
East Bengal. The impugned Act had limited the compensa-
tion to the market value of the land on 31st December. 1916,
no matter when the land was acquired. The contioversy be-
fore the Supreme Court centred round the constitutionality of
the compensation stipulated in the Aci. Oun hehall of the
State it was contended that in the Constitution the term “com-
pensation” was not used in any rigid sense imphving equivalence
in value but had relerence to what the legislature might think
was a proper indemnity for the loss sustained by the  owner.
This construction regarding the legislutive discretion i deter-
mining the measure of the indemnity could be derived, it was
claimed, from the language of Entrv 42 of List 111 of the
Seventh Schedule and from the concluding words used in Art.
31(2), according to which the compensation ta be “given” was
only “such compensation™ as was determined on the principles
laid down by the law enacted in exetcise of the power. But
the Supreme Court rejected the contention and held that “while
it is true that the legislature i given the discretionary power
of laving down the principles which should govern the deter-
mination of (the amount to be given to the owner for the pro-
pertv appropriated, such principles must ensune that what is

62. In State of Bihar v. Kamecshawear Sinegh, A TR 1052 § C. 252,
Mahajan J. quotes various American and Continental authorities on the
point.

63. (1954) S.G.R. 558.
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determined as payable must be compensation, that is, a just
equivalent ol what the owner has been deprived of. Within the
limits of this basic*requirement ol tull indemmification ot the
expropriated owner, the Constitution allows iree play to the
legislative judgment as to what prindiple. should guide the de-
termination ol the amount paysble.  Whether such principles
take into account all the elements which make up the true value
of the property appropriated and excludz matters which are
to be neglected, is a justiciable issue to be adjudicated by the
Court.”® Thus, the Supreme Court in this case (onstiued the
term ‘“‘compensation” to mean “a just cquivilent ol what the
owner has been deprived of” and a “tull indemmfication ol the
expropriated owner”.

1t may be noted here that in the above mentioned case the
State sought to acquire land for “governmenial purposes’™ as
distinguished from “social or socio-economic purposes”, that is,
for the government scheme ol rehabilitating 1clugees who were
then pouring into the State from East Pakistan, and compensa-
tion to be granted to persons aftected by the acquisition must,
even according to the intention of the framers ol the Constitu-
tion, of necessity be just equivalent of what they had heen de-
prived of. The State law, which attempted to give less than
just compensation to the cxpropriated owners by lmiting com-
pensation to the market value ol the land on 31t December,
1946, instead on a date in 1918, was undoubtedly ultra vires the
Constitution, and, therefore. it is difficult to disagree with the
decision of the Supreme Court.

But its unguarded and unqualified proposition that com-
pensation meant “a just equivalent of what the owner has been
deprived of “had an adverse effect on the compul-ory acquisi-
tion for “social or socio.cconomic purposes”. The States with
meagre economic resources found it difficult to <ce through
socio-economic reforms by granting full indemnification to the
owners of the expiopriated property as laid down bv the
Supreme Court. And the sodietv could ;not wait indefinitely
for the much needed and aspired socio-economic reforms. The

64. Ibid., pp. 563-64
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only way out ot the impasse created by the Bela Banerjee doc-
trine of compensation was to dear the way by amending the
provisions of Art. 31 and other allied provisions suitably. This
was done by Parliament in 1955 by enacting the Constitution
(Fourth Amendment) Act.

The Fowmth Amendment made a lew substantial changes
in Arts. 31 and 31 A ol the Constitution. It made some im-
portant changes in the provisions of Art. 31 (2)% and dlso in-
serted a new clause (2A) ¢ in Art. 31 ol the Constitution, One
major effect of this change is that deprivation of ])r()pe)r\p has
been divided into two categories. To the first belong compul-
sory acquisition and requisitioning of property by the State (or
a public pmipose. Tt must be effected by law and the law must
provide tor compensation or specily the principles of compen-
cation.%  To the second category belong all cases in which the
ownership or right to possession of property is not translferned
to the State.  These cases are nor deemed to provide for com-
pulsory acquisition or requisitioning within the meaning of
clause (2) of Art. 31.6¢ Thus, whereas in cases under the
amended cause (2) of Art. 51 the “public purpose” and “com-
pensation”, but not ity adequacy, are justiciable. cases lalling
under the new dause (2A) do not come in this respect under
the jurisdiction of the courts, notwithstanding that fhey may

65. Art. 31(2) after amendment by Fourth Amendment Act reads as
follows: “No property shall be compulsorily acquired or requisitioned
save for a public purpose and save by authority of a law which provides
for compensation for the property so acquired or requisitioned and cither
fixes the amount of the compensation or specifics the principles on which,
and the manner in which, the compensation is to be determined and given;
and no such law shall be called in question in any court on the ground
that the compensation provided by that law is not adequate.”

66. ‘IThe new clause  (2A) of Art. 31 inserted bv the Fourth
Amendment Aa provides: “Wheie  a  Jaw does  not  provide
tor the tansier of the ownership or aight (0 possession of any
propetty to the State or to a Corporation owned or controlled by the
State. it shall not be deewed to provide for the compulsory acquisition or
requisitioning of property, notwithstanding that it deprives any person of
his property.”

67. Art 31(2),

68  Are. 31 (2A),
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virtually deprive a person ol his property. The second major
chouge made in Art. 31(2) by the Amendment is the adoption
of a new provision by which the adequacy ol compensation is
expressly made non-justiciable.70
In Art. 31 A the Fourth Amendment substitwed @ much
inflated new clanse lor dause (1) by which a wider 1ange of
laws were made immune from challenge belore the courts. 1f
also declared that they shall not be deemed to I void on the
ground that they are inconsistent with, or take awav or abiidge
any of the fundamental rights conferred Ly Arts. 11, 19 or 51.7
To this enliged category of legal  enactments  Dbelong laws
providing for :7
“(a ) the acquisition by the State  of anv estate o ot
any rights therein or the extinguishment or modifi-
cation of anv such rights, or
(b) the raking over of the management ol any property
by the State for a limited period cither in the public
interest o1 in order to secure the proper management
ol the property, or
(¢) the amalgamation of two or more corporations cither
in the public interest or in order to secure the pro-
per management of any of the corporations, or
o (A) the extinguishment or modification of any rights of
managing agents, secretaries and treasurers, manag-
ing directors, directors or managers of corporations or
of anv voting rights of share holders thereof, or

69. C.H. Alcexandrowicz, Constitutional Developments in India, 1957,
pp. 92-93.

70. 1Ibid., for a superb analysis of Art. 31(2) and (2A).

71. The material provision of Art. 31A (1) after the amendment bv the
Fourth  Amendment Act reads thus: (1) Notwithstanding anything cen-
tained in article 13, no law providing for—

(a) the acquisition by the State of any estate.

(b) .

ic) . .

() B -
shall be deemed to be void on the ground that it is inconsicient
with, or takes away or abridges any of the rights conferred by
article 14, article 19 or Article 31.”

72. Sec C H. Alexandrowicz, op. cit, p 93.
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(¢) the extinguishment or modification of any rights ac-
auing by virtue of anv agreement, lease or licence
lor the purpose of searching ftor. or winning, any
mineral or mineral oil. or the premature termina-
tion ot cancellation of anv such agreement, lease or
licence.”" ™

Thus, as pointed out by Prol. Alexandrowics, “this new
category ol laws which are mude immune [rom judicial review
extends Irom the field ol lund 1elonn to the industrial and ¢om-

mercial” ficlds,”74 \

Prof. C. H. Alexandrowics after o searching and thorough
analysis of the discussions in the Constituent Assembly on Art.
31 and of the new change~ introduced by the Fourth Amend-
nient Act states that “it is dificult for the reader ol the Fourth
Constitution Amendment Act to escape the conclusion that it
simplv sims at 1estoring to some exient what was laid down
by the Constituent Assembly bui changed by judicial interpreta-
tion.”% In this connection he relers 1o Prime Minister Nehru's
statement in Pariiament.  Nehru vecalled, alter the introduc-
tion ot the Amendmeut Rill in the House, his views expressed
in the Constituent Assembly when A, 51 was under considera-
tion and said: *“The Supreme Court has completely differed
from those views and we have to accept the interpretatién and
tl:¢ only way is to change the Constitution.”™ Tn view of this
fact. Prof. Alexandrowics rieghtlhv concludes that "in fact the
Constitution has not been changed much but rather redrafted
in order 10 refleci better the original intentions of the Consti-
tution-makers.”77

The Third Phase: From the Fourth .1mendment to the
Seventeenth Amendment.  Article 81 A (1) ol the Constitution,
as amended by the Fourth Amendment Act. has made every law
providing for the “acquisition by the State of any estate or of

73. Art. 31A (1) (a) to (c.

74. C.H. Alexandrowicz,cop. cii, p 9.

73 C.H. Alexandrowicz, op. cil., p ¥

76. Ibid. Also sce The Hindu, 21 Dccember 1954, 3 January 1955

(Parliamentary Reports).
77. G H Alexandrowics, ofe. it . p 91
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any rights therein or the extinguishment o1 modification of
any such right” immune irom challenge under Arts. 14, 19 or
31 of the Constitution. The expression “estate” has been de-
fined in clause (2) (1) of At 81 A\ 10 bear. in relation to any
local area, the same mcaning as that expression or its local equi-
valent has in the existing law relating to land tenures in torce
in that areq, and also 1o include any jagn. mam or manfi or
other similar grant and in the States ol Madras and Kerala, any
janmam right.  Thus, clearly enough these provisions ol Art.
31 A have made all agrarian retorm laws pertaining 1o “estate”
and rights therein immune hom challenge in any court of law.

In 1961 the Kerala legislature enacted the Keiala Agraian
Relations Act, the object of which was to impose a ceiling on
the area ol land a landowner could hold and to vest proprietor-
ship in the land in the cultivating tenants. The law made
suflicient provisions for the determination and payment ol com-
pencation to the landowners. The law coverted all lands in
the State including ryotwari lands situated in those parts of
Kerala which were part ol Madras State till the Reorganisation
of States in 1956. A tew ryotwail pattadars, who were aftected
by the law, filed a petition belore the Supreme Court chal'ene-
ing the validity of the Act on the ground that it violated, among
others, the provisions ot .\it. 11, One ol the provisions ol the
Act, which was virulenthv attacked under Art. 14, related to
compensation.  Section 52 ol the Act laid down a scheme [o1
the determination and payment ot compen:ation. according to
which first the compensation was to be determined on the pur-
chase price, and then the first Rs. 15,000 of the compensation
would have to be paid in full and therealter there woull be a
reduction of 5 per cent in each slab of Rs. 10,000 upto the com-
pensation of Rs. 145,000, Beyond this amount the compensa-
tion was reduced by 70 per cent and the landowner o1 the
intermediary could get on'y 30 per cent of what had heen
arrived under Section 52 ol the Art Tt was. therefore, nrged
before the Supreme Court in Karimbil Kunhikoman v. State
of Kerala™ that the progressive cuts in the compensation amount
envisaged by the Act way discriminatory  and could not be

78. A I.R. 1962. S.C 723.
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justified except on the principle on which the slab system for
the income-tax was justified, which principle would not apply
{o a case ol compensation. ‘

But Art. 31A saves all land retorm laws froms attack under
Art. 14, So. in order to lilt the protective wings ol Art. 31 A
it was contended that ryotwari lands did not come within the
purvicw of the expression “cstate” as defined in Art. 31A (2)
(a) . Therclore, the question before the Supreme Court; was
whether ryotwari system was “‘estate” within the meaning of
“existing law™ in Madras at the commencement of the C%nsti-
tution. \

Facts showed that the ryotwari tenures were governed by
stinding orders of the Board of Revenue. The word “estate”,
i lact, was defined by the Madras legislature in the Madras
Evtates Laund Act of 1908, as amended Irom time to time upto
1950, and the definition did not indude ryotwari land tenures.
Ai the commencement of the Constitution this definition was
in force in the State of Madras which included parts of the
present Kerala State [rom where the present petitions came.
Oni the basis ol these tacts the Supreme Court reached the posi-
tion that “in a law relating to land-tenures which was in torce
in the State ol Madras when the Constitution came into force
the word ‘estate’  was specifically  defined.  'This law' was in
force in the whole ol the State of Madras except some parts
and was thus in force in the arca from which the present peti-
tions come . we arc therelore of the opinion that the word
‘estaie’ in the circumstances can only have the meaning given
tu it in the Act of 1908 as amended upto 1950 in the State of
Madras as it was on the date the Constitution came into [orce.”™
So the Court came to the conclusion that “lands held by ryot-
wari pattadars in this part which has come to the State of Kerala
by virtue of the States Reorganisation Act Irom the State of
Madias are not cstates within the meaning ol Art. 31A (2) (a)
ol the Constitution and therefore the Act is noi protected under
Art. 31A (1) [rom attack under Arts. 11, 19 -md 31 of the Cons-
titution.”*®  Once the protective shell of Art. 31A (1) was

79. Ibid., p. 731.
80. Ibid., p. 732.
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broken the impugned law became vulnerable and it fell easily
to the incessant attack under Art. 14 of the Constitution. Con-
sequently, the law In so far as it applied o ryotwaii lands was
declared unconstitutional by the Court.

Tht result of the decision was that while the Kerala Agra-
rian Relations Act applied throughout the State of Kerala, the
ryotwari pattadars escaped [rom the clutches ol the law. That
is to say, whereas all landowners in Kerala were obliged to
comply with the cciling limit and swrender the surplus land
in accordance with the law, the ryotwari pattadars were left
free to hold ryotwari lands even beyond the ceiling limit with-
out any compensation. Thiv made the agrarian reforms in
Kerala meaningless,  Besides, the raison d’efie in the decision
was a sufficient warning that il land relorm laws enacted by
other States were tound, on subtle interpretation ol existing law
in cach State, not in 1espect ol estates within the meaning ol
the existing law relating to land tenures in each State, they
might lose the protection ol Art STA (1) and be challenged
under Arts. 14, 19 and 31, Thus, various land reform laws
passed by many State legislatwes were in imminent danger of
being challenged belore the Coutt and theiv implementation
being delayed  Thereloie, in order to remove such impedi-
ments (o _compichensive land icforms and also to save several
Tand 1el0rm legislations hhom vexatious litigations, Parliament
enacted Constitution  (Seventeenth Amendment)  Act in 1964

The Seventeenth Amendment Act introduced three import-
ant provisions.  First, it interted a new proviso in Art. 3TA (1)
by which it made dlear that if a State seeks (o acquire by law
any ostate held by a person within the ceiling limit applicable
to him under any law lor the time being in force and i held
by him under his personal cultivation, the law shall not be
valid unless it provides for payment of compensation at the
mathet valuest Secondly, clause (2) (a) of Art. 31A has been

81. The new proviso added to Art. 31A (1) by the Scventeenth Amend-
ment, 1964, rcads thus: “Provided further that where any law makes any
provision for the acquisition by the State of any estate and wher.e any lanfi
comprised therein is held bv a person under his personal cultivation, }t
shall not be lawful for the State to acquire any portion of such land as is
within the ceiling limsit applicable to him under any law for the time
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recast and the definition of the word “estate” has been expand-
ed to incdude “any land held under ryotwari settlement” and
“any land held o let for purposes of agricul.ure or for purposes
ancillary thereto”, including waste land, {orest land, land for
pasture, etc.**  “Thirdly, lorty-tour land reform laws. including
the Kerala Agrarian  Relations Act, have been validated by
placing them in the Ninth Schedule to the Constitution.

The Last Phase . A Comstitutional Stalemate. "The  land
owners, who were very much increased by the Sevénteenth
Amendment, made a determined attempt to fight o thd last 1o
prevent the land relorms and retain their right on land in
tact. A number ol writ petitions were hled before the Sl\\])lt‘llle
Court challenging the validity ol the Seventeenth Amendment,
which came up belore the Supreme Court for discussion in
Sajjan Singh v State of Rajasthan ¥ In this case, besides chal-
lenging the validity of the Seventeenth Amendment Act. the
petitioners requested the Court to review its carlier decision in
Shankarvi Prasad ~. Union of India™ which was consideredd 2
stumbling block o1 eftective challenge against the Amendinent
Act,

In the latter case it was contended that the First Amend-
ment Act of 1951, in so lar as it puwported to take awav or

being in force or anv building or structure standing thereon or appurtenant
thereto, unless the law relating to the acquisition of such land, building
or structure, provides for pavment of compensation at a rate which shall
not be less than market valuc thereof”

82. Clause (2) (ay of Art. 31A as amended by the Seventeenth Amend-
ment reads as follows:

“(a) the expression ‘estate’ shall, in relation to any local area have
the same meaning as that expression or its local equivalent has
i the existing law relating to land tenures in force in that aiea
and shall also include—

(i) any jagir, mnam or muafi or other similar grant and in the States
of Madras and Kerala, any janman right,

(iiy anv land held under 1votwari settlement;

(1ii) any land held or let for purposes of agriculture o1 for purposes
ancillw v thereto, mduding waste land, [orest land, land  for
pasture or sites of buildings and other structures occupied hy
cultivators ot land, agricultural labourers and village artisans.”

3. A1 R 1965 S C. R4h.
84. (1952) S C R 89,
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abridge any ot the lundamental rights, lell within the prohibi-
tion ol Art. 13(2) ol the Constitution. The argument was
that the law to which \it. 13 (2) applies would include a law
passed by Parliament by virtue ol ity constituent  power Lo
amend the Constitution, and so its validity would have Lo be
tested under Art, 13(2) itsell.  Rejecting the above contention
the Supreme Court stated “although ‘law’ must ordinarily m-
clude constitutional law, there is a dear demarcation between
ordinary law. which is made in exercise of legislative power.
and con-titutional law, which is made in exercise of constituent
power.”>  Pioceeding lurther the Court said that in the ab-
sence of a clear indication to the contrary in Art. 368, it would
be difficult to suppose that the Constitution-makers intended to
make lundamental rights immune from constitutional amend-
ment. “We me indined to think,” declared the Court, “that
they must have had in mind what is of more [requent occurr-
ence. that is. imuasion ol the rights of the subjects by the legis-
lative and the exccutive organs ol the State by means of laws
and rules made in exercise of their legislative power and not
the abridgment or nullification ol such 1ights by alterations
of the Constitution itell in exercise ol ‘overeign constituent
power . . . . the terms ol Article 368 are perlectly gencral
and empower Parlizment to amend the  Constitution, with-
out any exception whatever.  Had it been intended to save the
fundamental rights from the operation of that provision, it
would have been perfectly easy to make that intention clear
by adding a proviso to that effect. In short. we have here two
Articles each ol which is widely phrased, but conflicts in its
operation with the other. Harmonious construction requires
that one should he read as controlled and qualified by the other.
Tlaving regimd 1o the considerations adverted to above. we
are ol opinion that in the context of Article 13 law’ must be
taken to mean rules or regulations made in exercise of ordinarv
legislative power and not amendments to the Constitution made
in excrcise of constituent power, with the result that Article
13 (2) does not affect amendments made under Article 368.7¢

&5 Ihid , p 106
86. Ihid . pp 106-07

F 10
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In Sajjan Singh cases™ the Supreme Court not only rejected
the plea tor review ol the decision in Shankari Prasad case™s
but also reafhirmed the views cxpressed therein. While con-
curring with the earlier view the Courl said the expression
“amendment of the Constitution” in Art. 368 “plainly and
unambiguously means amendment ol all the provi ions ol the
Constitution. Tt would, we think, be unieasonable o suggest
that what Article 368 provides is only the mechanics ol the
procedure to be lollowed in amending the Constitutioy with-
out indicating which provisions ol the Constitution (:‘p be
amended and which  cannot. Such a  restrictive  conystruc-
tion ol the ‘ubstantive part ol Article 368 would be clearly un-
tenable.”®  “Article 368 conlers on Pariiament,” the Court de-
clared, “the right to amend the Constitution and the power in
question can be exercised over all the provisions ol the Consti-
tution. How the power should be exercised has to be deter-
mined by relerence to the question as to whether the proposed
amendment falls under the substantive part of Article 368, or
attracts the provisions ol the proviso.”® Then. in condlusion,
the Court observed “it is true that Article 13 (2) relers to any
law in general, and literally construed, the word ‘law’ may take
in a law made in exercise of the constituent power conferred
on Parliament; but having regard to the lact that a specific,
unqualified and unambiguous power to amend the Constitu-
tion is conferred on Parliament, it would be unreasonable to
hold that the word ‘law’ in Article 13 (2) takes in Constitution
Amendment Acts passed under Art. 368.""1

Undaunted by the failure to get the Seventeenth Amend-
ment voided in Sajjan Singh case®? the landowners hhom differ-
ent States filed subsequently writ petitions before the Supreme
Court challenging the validity of the Seventeenth Amendment.
"The Court delivering its ix to five judgment in Go'aknath case

87. A.TR 1965 S C 845,
88. (1952) S C R. 89

89. A.I R 1965 S C 845, pp. 836-57.
90. Ibid, p B5T.

91. Ibid.

92. Ibid.
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overruled ity earlier decisions in Shankari Prasad®® and Sajjan
Swingh cases™ and held (i) that the power ol Parliament to
amend the Constitution was derived from Articles 215, 246 and
248, which deal with the ordinary legislative powers ot Parlia-
ment, and not trom Art. 368; and (i) that the Constitution
amendment was “law” within the meaning ol Art. 13(2) of
the Constitution and, therelore, il a constitutjon amendment
took away or abridged fundamental rights it was void.*> Thus,
quite contrary o the earlicr ruling, the Court treated the amend-
ment as an ordinary legislation made by Parliament in its
legislative capacity, and construed Art. 368 as a provision intend.
ed only to lay down the mechanics ot the procedure to  be
followed in amending the Constitution.

The Court, however, applied the “doctrine of Prospective
overruling” and said that its decision would have only “pros-
pective operation.”  That is to say, though the concerned
Constitution Amendment was void as it abridged lundamental
rights, it would continue to be valid® The Court also de-
clared that Parliament would have no power lrom the date of
this judgment to take away o1 abiidge the lundamental rights
by amending the Constitution.#?

The unct result ol the judgment is that the Seventeenth
Amendiment and the earlier amendments to Part HI of the
Constitution would continue to be valid, but any future am-
endment 1o fundamental rights would be invalid.?® So to the
extent Parliament is  prevented [rom amending in [uture
fundamental rights, the landowners succeeded at last in
their  fght for their property right. This, in fact, Dbe-
lies the statement of Patanjali Sastri, C. ], in Stale
of Bihar ~v. Kameshwar Singh®® that “Zamindars lost

93. (1952) SC R 89,

9. AT R. 1965 S.C 845.

95. The Hindu, February 28, 1967, Golaknath wv. State of Punjab
(1967) 2 S.C.J. 486.

90. Ibid

97. The Hindu, February 28, 1967; Golaknath V. State of Punjab
(1967) 2 S.C J. 486, at p. 512.

98. The Hindu, February 28, 1967, and March 1, 1967; Golaknath
case (1967) 2 S C J., 486, at p. 512,

99. A.L.R. 1952 §. C. 252.
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the battle in the last round when this Court upheld
the constitutionality of the Amendment Act which the Provi-
sional Pailiament enacted with the object, among others, of
putting an cnd to this litigation.”10 The {act of the matter,
as is cevident from the Golaknath decision, is that what they
lost in Shankar: Prasad case was not a battle in the last round,
but a battle in the first round.  Having thus lost in the jfira
round, they snipped at Parliaments power to amend [undamen-

xnd
finally won the battle in the last 1ound, though victory is lin\?il-
ed, when the Supreme Court ruled in Goleknath case that in
[uture Parliament would be incompetent 1o amend the funda-
mental rights.

The latest decision ol the Supreme Court mentioned above,
besides putting  the fundamental  rights in a constitutional
strait jacket, has suflicient potentalities to eflect adversely «ocio-
economic measures in tuture. Il the Supreme Court in futuie
adopts, as in the past, a narrow and restrictive interpictation
on the provi-ions 1elating to property right with little o1 no
consideration  for society-benefiing  or structure-transtorming
socio-economic legislative measures, Parliament wi!l not be in
a position to remove  the impediment  and to facilitate  the
speedy implementation ol the sodio-cconomic relorms By amen:l-
ing cuitably the provisions relating to fundamental right . In
such a cnrcumstance Parliament has only to watch the stuation
helplessly whatever might be its commitment to the people to
bring about a new social order and transformation in the cco-
nomic structure.  The entire situation created by the dedision,
therctore, come. to this: socio-economic relorms contemplated
in the legislative enactments induded in the Ninth Schedule
ol the Constitution e all that could be_ carried into eflect
without delay and without any hindrance or challenge from
any quarter, but tuture socio-economic retorms depend so'ely
upon what the judiciary thinks about them o1 how it interprets
provisions relating 1o fundamenital rights. Thus, with respect to
socio-cconomic reforms the dedision has created, in effect a con-
titutional stalemate which can be lifted only with the willing

tal rights again, but unsuccesstully, in Sagjan Singh’s case,

100 1bid.. p. 262.



ECONOMIC JUSTICE & FUNDAMENTAL RIGHTS 119

co-operation of the judiciary which may not be forthcoming
always as it i- very olien impervious to popular sentiments and
aspirations. .

Conclusion. The provisions ol Art 31 (2), as amended
upto 1962, establish that acquisition or requisitioning ol pro-
perty by authority of law lor public purpo e is perlectly valid
provided the law fixes the compensation or lays down princi-
ples for the determination of the compensation to be paid to
the deprived owner. However. the “adequacy™ ol the com-
pensation cannot be questioned in any court of law.  Bur there
is nothing in the Article to prevent the Court Irom examining
the principle ol compensation'® and the “public purpose” for
which the land is acquired.  In other words. in all acquisitions
ol property coming under Art. 31(2) “public puipose” and
“principle of compen-ation™ we justiciable  issues.  What is
more, the law ol acquisition may be questioned under Are, 11
as well.  Thus, in all cases of acquisition or 1equisitioning of
property lor “public purposes™ such as building a hospital, cons-
truction ol a new town, rchabilitation ol displaced percons,
etc., wherein the acquisition or requisitioning of property re-
sults in the obligation of property right ol a [ew persons with-
out causing any agrarian relorms, the courts can intervene  to
examine the “public purpose”. lor which land is sought to be
acquireq, and the *“principle ol compensation”™ stipulated in
the law to sce whether any fraud has been committed on the
right by the legislature either by acquiring property for pur-
pose other than “public purpose”. or by providing an illusory
compensation for property taken for public purposes. How-
ever, provisions of clause (2A) and clause (5) (b) (ii) of Art.
31 together exempt from the provisions of clause  (2) of Art.
31 any law, which does not provide lor the tran<er of owner-
ship or right to possession of any property to the State or to a
corporation owned or controlled by the State, even if it depri-
ves a person of his property for the purpose ol promoting
morality, public health or of preventing danger to life or pro-
perty etc.

101. See Vajravelu Mudaliar v. Special Deputv  Collector for Land
Acquiation, A I.R. 1965 S C. 1017.
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It may be noted that by virtue of clauses (1) (a) and (2)
of Art. 31A the State may by authority of law acquire any estate
or any rights therein or extinguish or modify any such rights,
and no such law shall be deemed to be void on the ground that
it contravenes or is inconsistent with Arts. 14, 19 or 31 of the
Constitution. The definitions of expressions “estate” and
“rights” in clause (2) indicate that the acquisition contemplat-
ed in the Article relates to agricultural lands and other lands
auxiliary thereto. The fact that the law of acquisition comying
under Art. 31A is made immune from the provisions of Art.
31 shows that in such cases of acquisition compensation need
not be paid at all, and in case it is paid neither its adequa"gy
nor its principle can be questioned in a court of law. To state
bricfly, under Art. 31A State may acquirc any estate or any
rights therein for purposes of agrarian reform with such com-
pensation as the legislature deems or considers just in cach case.
In such cases the courts are clearlv kept out. Similarly, if the
State, by the authority of law, takes over the management of
any property for a limited period or amalgamates two or more
corporations in the public interest. etc., or extinguishes or modi-
fies any rights ol managing agents, <ecretaries and tieasurers,
managing directors, ctc., the act is immune from attack under
Art. 11 19 or 81, which means, mter alia, that in such cases
compensation need not be provided, and if it providet (or com-
pensation the State’s decision as to the quantum of compensa-
tion is final and unimpeachable.

However, two provicos incorporated into Art. 31A lay
down two conditions. which should be fulfilled by agravian and
economic reform laws to claim the protection of Art. 31A.
Fir«t condition is that any such law passed by State legislature
must be reserved for the consideration of the President and re-
ceive his assent.  According to the second condition, no law of
acquisition adopted by the State, which purports to acquire a
land which is under the personal cultivation of a person and
is within the ceiling limit applicable to him under any law for
the time being in force, shall be valid unless such law provides
for compensation at a rate not less than the market value. The
entite position boils down to this. Tf a State passes a general
agrarian re‘orm law pertaining to estates and any rights therein



ECONOMIC JUSTICE & FUNDAMENTAL RIGHTS 151

and fixes a ceiling limit uniformly on the land holding, and if
it is reserved for the consideration of the President and has
received his assent, then it comes within the protective wings
of Art. 31A. This proposition applies mutatis mutandis to
economic reform laws that may be passed by any state. But
alter fixing a ceiling limit on the land holding under a general
law, if any specific or special law is passed acquiring the estate
Iand, which is under personal cultivation of a person and is
within the ceiling limit, then such law, in order to claim the
protection ol Art. 31A, besides fulfilling the condition of being
reserved for the consideration of the President and received
his assent, must provide, irrespective of the purpose ot acqui-
sition, compensation at the market value. Its failure to do so
would entail its removal from the protective wings ol Art, 31A
which would be fatal as far as its validity is concerned. The
second proviso is intended to serve two purposes. First, it
secms to have been intended to serve as a bulwark against any
political vendetta that may be taken against 1 political adver-
«a1y whose property may be singled out by the ruling party
in a State for acquisition without compensation. Secondly, it
prevents complete obliteration ol rights to property without
adequate (ompensation.

Thus it is dear that Art. 31\, as amended up to 1962,
deals with agrarian and economic reform laws. Clause (1) (a)
and cdause (2) ol Art. 31A enable the State to embark on
agrarian 1eforms without hindrance from litigant landowners
and intervention of the courts, whereas sub-clauses (b) to (e)
of clause (1) o' Art. 31A enable the State to bring about eco-
nomic reforms.  In other words, the Article as a whole enables
the State to acquire or requisition property for *“social
purposes.”

A dose scrutiny of the provisions of Aits. 31 and 31A, as
amended up to 1962, therefore, reveals that these amended
provisions now maintain  clearly a dichotomy between two
categories of State acquisitions of property, namely, acquisition
of property for “governmental purposes” and acquisitions for
“social or socio-economic purposes.” In the former category of
cases, as is evident [rom the provisions ol Art. 31(2), the courts
are permitted to examine the “public purpose” and “principle
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ol compensation” and to prevent anv colourable legislation.
But in the latter category ol cases, as is clear Irom the provi-
sions ol Art. 31A, the courts are clearly kept"out ol the arena
and the determination of compensation is lelt entirely to the
legislatures.  'This is exactly what had been visua'ised by the
Constitution-makers when they dralted the orviginal Art. 31 ol
the Constitution. So what the three amendments have dong,
in effect, is o redralt the constitutional provi ions 1clating to
property so as to reflect the original intentions of the Conspi-
tution-makers more fully  and dearlv 2 Had the judicia
given up its obscurtantism and ity conceptualistic attitude anc
had it carcd to  ascertain  the intentions ob the Constitution
makers from the constitutional provisions as well as hom the
Constituent Assembly debates,  Parliament  would have been
saved ftom the odium ol amending the Constitution to 1ellect
the original intention ol the Constitution-makers more clearly.
The amendments, in [act, did nothing to obliterate the indivi-
dual right to properts. but instead, by suitable a’terations in
the provisions, paved the way for the State 1o usher in with-
out delay a new ‘odal order wherein the right 1o property
cou'd become a meaninglul right lor greater number of people
ol the society than ever belore  !n lact, «uch constitutional
causeway Is necessary to achieve peacelully the goul :)l ocio-
cconomic justice, lest it be nied to be reached through other
avenues of approach which may put the life ol the sodietv in
a cauldron of hated and tumult. It is exactly to prevent any
such extra-constitutional method to achieve the ‘ocio-cconomic
justice that the Constitution-makers not only allected a happy
marriage in the Constitution between the conservative liber-
tarian and the impatient social reformer by providing side by
side Tundamental rights and directive principles ol State policy,
but also devised constitutional  wav. to achieve the <ocio-
cconomic justice. Therefore. anv judicial obscurantism in this
field is fatal to the peacelul woking ol the constitutional
methods,

The decision of the Supreme Court in Go'aknath case has

102. What Prot. C H  Alexandiowicz said of the First and Fourth
Amendments (see supra) is equally applicable to Seventeenth Amendment
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laid down that Parliament is incompetent liom the date of the
decision to amend Part IIT of the Con titution. Consequently,
in future it any 'change or adjustment in the provisions of
Part 1T iy essential to push through socially beneficial measures,
it cannot be brought about by Parliaunent by 1esorting to its
amending power.  In such a situation in luture the only -olu-
tion is to look up to the judiciary to bring about such essential
changes by its judicial interpretation  This dedision, theiefore,
while it assigns a key  position o the judiciary in all socio-
economic measures, whose will or dedision would in future
decide the tempo ot progress ol rclorms in India, has rendered
the position ot Parliament, which i supposed 1o represent the
will of the people lrom tune o time, inellective with respect
to such matters. This position reminds us ol a similar posi-
tion created in America by the Federal judiciary in the early
thirties of this century when it voided >ome very important
New Deal legislations. Finding such an unenviable position,
in which the Americans  were placed by the rulings of the
Federal judiciary, an American thinker said that “il five lawyers
can negative the will ol 100,000,000 men, then the art ol gov-
ernment is reduced to the selection ol those five lawyers 108
This statement has greater application to-day to the Indian
position and we may rightly say that il six lawyers can negative
the will of several crores ol men, then the art ol government
in India iy reduced to the <clection of those six lawyers. But
it would mean repudiation ol popular sovereignty which is the
very basis and source of the Constitution,

103 Quoted in Mason and Beaney, The Supreme Court in a Free Society,
1959, p. 162.



Chapter Six

THE CONCEPT OF SOCIAL JUSTICE AND
FUNDAMENTAL RIGHTS

The concept ol social justice is primarily based on ll;1e
idea that all men are equal in <ociety without distinction of
religion, race, caste, colour or creed. It also means the absenge
of privileged classes in the socdiety. The concept of socia
equality has been considered a sine qua non for effective exer-
cise of the rights guaranteed in the Constitution to all citizens.
“The more equal are the social rights of citizens,” says Harold
J. Laski, “the moie likely they are to be able to utilize their
freedom in realms worthy of exploration. Critainly history of
the abolition ot special privileges has been, also, the histon
ol the expansion ol what in our inheritance was open to the
common man. The more cquality there 1s in a state, the more
use, in general, we can make ol our [reedom,’™

However, in a caste-ridden and economically imbalanced
society, like the Indian cociety, wherein, due to historical 1ea-
sons, certain  castes and classes were {or decades socially
oppressed, economically condemned 1o live the life ofc penury,
and educationally coerced to learn the family trade or occu-
pation and to take education set out for each caste and class
by the ‘ociety, the strict application of the doctrine of social
cquality would, in fact, mean perpetuation of age-long distinc-
tion based on caste and class. The doctrine of social equality
would be meaningful in the Indian society only if “protective
discrimination” or initial advantage or privilege iy given as an
equalizer to those who are too weak, socially, economically and
educationally, to avail ol the advantages of the guaranteed
[reedoms on a footing of equality. That is to say the reality
of the situation in the society requires that the doctrine of
“equality in fact” must be taken into consideration for achiev-
ing a wholesome social justice. In other words, the concept
of social justice must of necessity be based on the doctrine of

1. Harold J. Laski, Liberty in the Modern State, 1948, p. 52.
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social equality in law and the doctrine of ‘“‘equality in fact.”
It is, therefore, not surprising to see that the Constitution-
makers with all their wisdom incorporated these two doctrines
in the Constitution to en<ure to all social justice in the full
sense of the term.

Doctrine of Social Equality

The doctrine ol social cquality is embodied in Art. 15 ot
the Constitution.  Clause (1) of the Article states that “the
State shall not discriminate against any dtizens on grounds
only ot religion, race, caste, ‘ex, place ol birth or any of them.”
This provision is addressed solely to the “State” as defined in
Art. 12 and confined to “citizens,” thus leaving aliens out of
ity puiview. The word “only” and the expression “any of
them” in the dause suggest that discrimination based either
on any ground not mentioned in the clause or on a combina-
tion of one ot the grounds mentioned in the clause and some
other ground not mentioned therein is not a violation ot the
provisions of Art. 15, However, such discrimination must
atisfy the provision of Art. 14, which guarantees “equality
betore the law” and “equal protection ol the lawy” to all per-
sons within the territory of India.

The provision is intended to ensure social equality to all
citizens without any distinction ol their religion, race, caste,
sex, and place ol birth. It is common knowledge that much
«ocial injustice resulted from social inequality baed on reli-
gion, race, caste, and sex. History records the unhappy spect-
acle of many internecine wars waged in each nation between
the oppresced and the oppressors to get the social justice sanc-
tioned to all without any distinction. India’s history is not
an exception to this in that it bristles with events ol social
oppresiion of certain castes and racial gioups and ol much
sufferings of those who were socially assigned inferior status
in the society. The provision, therefore, marks a break {rom
the past and guarantees social equality to all, ‘o that every
citizen shall have a chance for honourable existence and full
growth.

Any invidious discrimination based on any one of the
prohibited grounds is, therefore, palpably unconstitutional. In
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lact, courts have acted promptly whenever aberrations were
caused to the docirine ol social equality by the State acts. In
Champakam v. State of Madras® the Madrase High Court held
that the communal Government Order. which classified citi-
zens according to their caste and religion, such as Brahmins,
non-Brahmins, Anglo-Indians and  Muslims  for  purposes of
admission to professional colleges and allotted seats in definite
and hxed proportions according 1o different castes and reli-
gions. operated eftectively to <hut out a large number of stu-
dents with higher qualilications and on the other hand o let
in a Luge number ol students with lower qualifications, solely
on account ol thenr belonging o particulin castes, communitigs
or religion. The court, theretore, ruled that the order, which
classified citizens and thereby discriminated against them solely
on ground ol caste or 1eligion, was void being in contravention
ol N 15(1) o' the  Constitution Similarly  in Bombay,
section 27 (2A) ol the ity of Bombay Police Act of 1902, which
provided that a peison who was once convicted ol certain offen-
ces could be exteined Irom Greater Bombay if he was a person
born outside Greater Bombay, which a per-on born within
Greater Bombay could not be externed in the same circumstan-
ces, was held to be void on the ground that the law discriminat-
ed between citizens on the ground of place of birth.t  Thus,
the provisions ol Art. 15 (1) have served as a lormiddole bul-
wark against attempts by the State to whittle down <ocial equal-
iy,

While clanse (1) of Art. 15 guarantees social equality
against State acts, clause (2) of the Article guarantees it against
discriminatory practices by the individuals in the society. Tt
states that “no citizen shall, on grounds only of religion, race,
caste, sex, place of birth or anv of them, be subject to any dis
ability, liability, restriction or condition with regard to—

(a) access to shops, public restuarants, hotels and places
of public entertainment ; or

2 1D D Basu, Commenlary on the Constilulion of India, 2nd edn.
p 80; (1950) 2 M L.J. 404 (F.B.).

3. Ibid.

4, Ibid., p. 81; State v. Shaikh Husein, (1951 6 D.L R. 36.
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(b) the use of wells, tanks, bathing ghats, roads, and
placcs of public resort maintained wholly or partly
out of state funds or dedicated (o the wse ol the gene-
ral public.” The clause makes the individual viola-
tion ol social equality in places ol social intercourse an
unconstitutional act and facilitate, commingling of
citizens in the society upon terms ol perlect equality.

It may be noted that in the United States, Congress made
a similar provision in 1875 when it enacted Civil Rights Act
making it a misdemeanour to deny anv person egnal rights and
privileges in inns, theatres and on transportation facilities. But
the Supreme Court balked at giving the law a positive mean-
ing in Gl Rights Cases By reading the fust and fitth <ec-
tions of the Fourteenth Amendment,® the court said that thev
together meant that Congress could pa s legislation to super-
sede discriminatory State legislation and official acts, and could
not legislate against private acts of a discriminatory character.”
Because of this ruling and lack ol sufficient express provisions
in the Constitution to secure the sodal equalitv to all, the
American nation had to wait for nearly a hundred vears to
mould the opinion and get enacted once again by Congress a
dmilar law. Tt is only in 1964 that Congress could pass such
a law .zuaranteeing to all the right to equal enjoyment of
public inns. convevances and amusements, regardless of 1acet
It. therefore, redounds to the wisdom ol Indian Constitution-
mikers 1o have provided in the Con titution itsell. without leav-
ing it to chance, for the social equalitv, which is vital for the
exercise of freedoms guarantecd in the Constitution.

255; 109 U.S. 3.

6. Section 1 of Fourtcenth Amendment states: “All persons boin o1
naturalised in the United States, and subject to the jurisdiction thereof.
are citizens of the United States and of the Statc wherein they 1eside No
State shall . . deny to any person within its junisdicton the equal
protection ol the laws.”

Section 5 of Fourteenth Amendment reads - “The Congress shall have
power to cnforce, by appropriate legislation, the provisions of this article

7 Mason and Beaney. op. cit., pp. 255-56.

8. See the Provisions ot the Civil Rights Act of 1964.

5. Mason and Beaney. The Supreme Court i a Free Society, 1934, P
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Doctrine of Equality in Fact

The doctrine ol “equality in fact’” had been expounded by
the Permanen( Court ot International Justice in its two opinions
in German  Settlers in Poland® and  Minority  Schools in
ATbania'® cases. Facts in the latter cave reveal that when the
State of Albania was newly lormed ‘oon alter the First World
War, a large number ol Grecks were left within the new
State.  Attempts were, therefore, made on international leyel
to secure rights and equality of treatment to this minorjty
community in Albania. This resulted in signing of a Declakn-
tion in 1921 by the Government of Albania on its admissiop
to the League of Nations that “Albanian nationals who bclong
to racial, religious or linguistic minorities will enjoy the samé
treatment and security in law and in lact as other Albanian
nationals. In particular they shall have an equal right to main-
tain, manage and control at their own expense or to establich
in the future, charitable, religious and social institutions,
schools and other cducational cstab'ishments, with (he right to
use their own language and (o exercise their religion freely
therein.”1'  In 1933 the Albanian Constitution was amended.
and by Arts. 206-7 it was provided that “instruction and educa-
tion of Albanian subjects are reserved to the State and will
be given in State schools. Primary education is compulsory for all
Albanian nationals and wil! be given [ree ol charge. Private
schonls of all categorie. at present in operation will be closed.”12
The Greck minority in Albania petitioned the Council of the
League alleging that these amendments contravened the De-
claration ot 1921. The Albanian Government contended, how-
ever, that as the measure applied to both the majority and the
minority it could not be considered as discriminatory.’® The
League Council relerred the matter to the Permanent Council
of International TJustice for an advisory opinion. The point

9. (1923) Series B, No 6, I. C  Green, International Law  Through
Cases, 2nd cdn 1959, p. 340

10 (1935) Series A!B, No. 64, Green. op. cit., p. 340.

11 Declaration of Oct. 2, 1921, Art. 5, para 1. (See Green, op. cil., p.
340).

12, Sec Green, op cit, p. 340

13. 1Ibid.
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at issue belore the Court was whether the said constitutional
amendments violated the guarantee 1o the Gieek minority
conmmunity in the Dedaration ol 1921 ol “the same treatment
and :ecurity in law and in fact as other Albanian nationals.”
The Court pointed out that the Albanian majority would
not suffer materially by the abolition ol private Albanian
schools; the Greek minority, on the other hand, would lose its
rights to be educated in its own language and its own culture. ™
In this connection the Court relerred to the crucial clause in
the Declaration, which asswed the “same treatment and security
in Law and in fact” to all Albanian nationals. According to
the Court, the cau e implied "a notion ol equality which is
peculiar to the relations between the majority and minorities.”’1
“It is perhaps not easy,” the Coutt declared, “to define the
distinction between the notions ol equality in Jact and equality
in law; nevertheless, it may be said the {former notion exclu-
des the idea of merely formal equality . . . . . . Equality in
law precludes discrimination ol any kind, whereas equality in
fact may involve the necessity of different treatment in order
to attain a result which  establishes an  equilibrium  between
different situations.”'  The Court then proceeding turther
said, It is easy Lo imagine cases in which equality ol treatment
of the majority and ol the minority, whose situation and re-
quirem@nts are diflerent, would result in inequality in fact,
The equality between members ol the majority and
ol the minotity must be an effective, genuine equality.”!? A
similar view was expressed by the same Court in its opinion on
the German Settlevs in Poland when it said, “There must be
equality in fact as well as ostensible legal equality in the sense
of the absence ol discrimination in the words of the law.”18
In the above mentioned opinion ol the Permanent Court
of International Justice two doctrines have been expounded,
viz., the doctrine of “equality in law” which is olten described

11. L.C Gieen, “The Right to Learn™, 3 I. Y. B. 1. 4, 1954, p. 269.

15. L.C  Green, International Law Tinough Cases, 2nd edn. 1959,
p- 343.

16 Ihd., p. 34

17. Ibid., p. 344.

18 Series 5, No 6, p. 21, at p. 140 (sce Green, op. cit, p. 344)
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as “legal cquality”, and the doctrine ol “equality in fact”.
These two doctiines ae two aspects ol the concept of equality.
The World Court defines legal equality to fmean “the absence
ol discrimination in the words of the law”, or the preclusion
of “disarimination ol anv kind”.  “Legal cquality” or “equality
in Law™ in this sense has been embodied in dauses (1) and (2)
ol Art. 15 ol the Constitution of India

As to the docnine ol “equality in lact”, the Wold (’lqlut
says that “cquality ot ticatment of the majority and ot 'the
minority, who ¢ situation and requirement are different, \\()&](l
result in inequality in lact ™ Tt mav be boine in mind that
what the Court savs about the equa'ity ol treatment of the
majority community and of the minority community in a State
equally applic, 1o “socially and  educationally forward” class
and “ odiallv and cducationally weaker or backward” section in
a State.  Theretore, according to the Court, “equality in lact”
must of necessity mean “different ticatment in order to attain
a resu't whidh establishes  an equilibrium between  diflerent
situations™. The docuiine of “cquality in fact” is. therelore,
eseentially equilibrium-creating or equilibrium-oriented “ditter.
ent treatment” or what Prof. Alexandiowics calls “protective
dicerimination.”™*

A similar view ha heen expressed by Justice Subba Rao
He cays that the concent ol equality “in practice can’ only be
worked out bv accepting  two prindples: (1) 1o give equal
opportunity to cverv dtizen o' India, 1o develop his own per-
sonality in the wav he <eeks 1o do: and (1) 1o eive adventitions
aids to the under-piivileged 1o face boldlv the comnetition of
lite.  Though the two principles apnear to be conflicting . .,
the harmonious blending of both aeives erqual opportunities to
all cditizens to work out their wav ol lile  Doctrinaire incis-
tence of an abstract equality of opportunity leads in practice
to inequalitv which the doctrine seeks to abnlish 720

There is another fact to be taken into consideration in
order to ensure equality in fact in a socicty.  In almost every

19 Alexandvowir, ofy it pp. 56-64
20 Justice K Subba Rao. Fundamental Rights Under the Conslitution
of India, (Rt Hon V § Srinivasa Sastri Lecturey, p. 28.
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society, and much more so in a traditional and old society like
Indian society, there are certain factors which create inequality
in fact. These lactors are more olten the result ol social sct
up. Unless these social evils or lactors ol social inequality are
eliminated, the realisation ol equality in tact would be well
nigh impossible.  The doctrine ol equality in tact, therelore,
necessarily means, on the one hand, “difterent trecatment” between
the “forward class” and the “under-privileged ‘ection” ol the
society or “protective ciscrimination” or “adventitious aid” in
tavour ol the latter 1o cquilibrate between diflerent situations
in which the two classes are found, and, on the other hand.
climination ol ‘ocial evils or factors ol social inequality. The
Constitution of India has, in fact, adopted hoth the principles
of the doctrine ol “equality in fact”, and thus given eflect to
the doctrine in its fullest sense.

‘Protective Discrimination’ to Promote ‘Equality in Fact’

The Constitution ol India has made adequate provisions
for granting “proiective discrimination” to certain categories ol
percons. Clause (3) of Art. 15 enables the State to make any
special provision lor women and children2?  This clause takes
into consideration reality ol the situation, for strict observance
ol formyd equality between sexes guaranteed by clauses (1) and
(2) ol Art. 15 would mean inequality in practice as it is impos-
sible for women to compete with men without some adventi-
tious aid or protective discrimination. It is, however, not very
dear why the word “children” is included in clause (3); and
there is nothing in clauses (1) and (2) of Art, 15 to prevent
the State from making any disaimination on the ground of
age. .\ possible explanation seems to be that the word “chil-
dien” has been incduded as an abundant caution.

The more important provisions relating to “protective dis-
crimination” are found in dause (1) of Art. 15, which makes
it possible for the State to make “any special provision for the
advancement ol any socially and educationally  backward
classes ol citizens or lor the Scheduled Castes and  Scheduled

21. Ait. 15 (8) provides: “(3) Nothing in this article shall prevent the
State fromy making any special provision for wonen and children™ )

F. 11
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Tribes.”22  So, two groups ol people, in whose lavour “protec-
tive discrimination” can be made arc “the Scheduled Castes
and the Scheduled Tribes” and “socially ‘and educationally
backward classes”. The meaning ol the phrase “the Scheduled
Castes and the Scheduled Tribes” is clear trom the definition
given in clauses (21) and (25) of Art. 366.23

But nowhere in the Constitution the teim “socially and
educationally backward class” is defined. An expression “back-
ward class” is used in clause (1) ol Art. 16, Tt provides that
nothing in Art. 16 shall prevent the State Irom making any po-
vision for the reservation ol appointments or posts in the ser-
vices under the State in favour ot “backward class” ol rililcrk..s.
This provision is intended (o ensure equality in fact to the
under-privileged in the realm ol employment  opportunities.
The term used in Art. 15(4) is obviously different (rom the
expression employed in Art. 16 (4) in that the former, unlike
the latter, is qualified by the words “:ocially and educationally”.
This difference proves that the term “socially and educationally
backward class” is intended to connote romething different trom
the expression “backward class” in Art. 16 {1).

It may be noted that Art. 46, which enjoins on the State
a duty to promote the educational and economic interests of
the weaker sections of the people, uses the phrase “weaker
sections of the people”. The phrase in this Artidle is wider
in connotation than the terms “socially and educationally back-

22. Art. 15 (4) provides : “Nothing in thiv Article or in clause (2) of
Art 29 shall prevent the State from making any speaial provision (o the
advancement of any socially and educationally backward classes of citizens
or for the Scheduled Castes and the Scheduled Tribes ™

Art. 29 (2. provides :  “No citizen shall be denied admission mto any
educational institution maintained by the State or recciving aid out of
State funds on grounds only of religion, race, caste, language or any of
tthem.”

23. Art. 306 (21) states: “Scheduled Gastes mceans such castes, races, or
tribes or part of or groups within such castes, 1aces 01 tnbes as are deemerd
ander Art 311 to be Scheduled Castes for purposes of this Constitution.”

Art. 8366 (25) states: ‘“Scheduled Tribes means such tribes or tribal
communities or parts of or groups within such tribes or tribal communities
as me deemed under Article 342 to be Scheduled Iitbes for the purposes
of this Constitution.”
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wind class” and  “backward dlass”. Besides, Art. 46 being a
directive to the State to endeavour to promote the educational
and econoniic interests of the “weaker sections ol the people”
and Arts. 15 (1) and 16 (1) being the indicators ol lines through
which State’s endeavours or cllorts  could be channelised to
promote the said interests ol the weaker sections ol the people,
the phrase “weaker sections of people” in Art. 46 must be deem-
ed to comprchend the term, *“socially and educationally
backward class” and “backward class” {found in Arts, 15 (4) and
16 (4) respectively. So neither the expression “‘bhackward class”
in Art. 16 (1) nor the phrase “weaker sections ot the people” in
Art. 46 is very helpful in ascertaining the meaning of the term
in Art. 15(4).

It may be noted that the <ame term is used in Art. 340 (1) 24
which provides that the President may by order appoint a Com-
mission to investigate the conditions of “sodally and educa-
tionally backward classes” within the territory ol India. The
Commission o appointed may in its report suggest, inter alia,
steps that should be taken to improve their condition. But
even this Article fails to furnish a definition of the term. In
the absence of a clear-cut definition of the term, it is anybody’s
guess as to what criteria or units and factors should be taken
into congideration in determining the “socially and educational-
ly backward classes” ol citizens. But that does not mean that
as to the said criteria or factors any guess can be hazarded or
any interpretation can be put on the term. Any such guess or
interpretation must be consistent with its provisions as well
as its spirit.

The President, acting under clause (1) of Art. 340 ap-

24. Art 340(1) states: “The President may by order appoint a Com-
mission consisting ot such persons as he thinks fit (o mvestigate the condi-
tions of socially and educationally backward classes within the territory of
India and the difficulties under which they labour and to nmake recommenda-
tions as to the steps that should be taken by the Union or any State to
remove such difficultics and to improve their condition and as to the grants
that should be made for the purpose by the Union or any State and the
conditions subject to which such grants should be made, and the order

appointing such Commission shall define the procedure to be followed by the
Commission.”
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pointed in 1953 a Backward Clases  Commission under the
Chairmanship ot Kaka Sahebh Kalelkar.  One of the functions
ot the Commission, according to the terms ol appointment,
wis to “deiermine the aiteria  to be adopted  in considering
whether any sections ol the people in the territory ol India (in
addition to the Scheduled Castes and Scheduled Tribes . 0 )
should be treated as <ocially and educationally backward classes;
and, in accordance with such criteria  prepaie a list ol such
dasses .. .. 7 The Commission in its report submitred
in 1955 made a preliminary observation that besides the Schlstlu-
led Ca tes and the Scheduled Tribes, there were other cdm-
munities, castes or sodial groups which were also I);lck\vf\r(l
socially and educationally. No definite  provision could be
made for these social groups on account ol paucdity ot informa-
tion regarding their backwardness. Tt was thought necessary,
therelore, to collect data regarding the conditions ol these com-
munities.”®  Then. it interpreted the term “socially and edu-
aitionally backward — classes™ as relating primarily to social
hierarchy based on caste,*™ and said that <uch an interpreta-
tion “is not oply correct but inevitable and no other interpie-
tation is possible 2% The Commission thus, as pointed out by
N. Radhakrishnan, used “classes” synonvimously with “castes”
and “communities” and prepared the lists of the backwyrd classes
by taking “castes” and units 2*

But the Government ol India rejected the criteria pies
cribed by the Commi-sion tor determimng which dlasses might
be 1egarded as backwaird classes for the purposes of Art. 15 (4)
on the ground that they were far vague and wide to be of much
practical  value# The  State  Governments were, theiclore,

25 See D D Basu Commentary on the Constitution of India, 4th edn.
Vol 5, p. 156, and Vol 1, p. 469

2.0 Refrar ot e Racka ad Clises Commossion, Vol T, p !l See N
Radhakiishnan, Units of Social, Economic and Educational Backwardness :
Caste and Indinidual, 7 7 1 L T (1967), 263, p 265

27 N Radhakvishuwan, ofy ar o po 263

28 Report of the Backward Classes Commtssion, Vol 1, p. 12 (S
NooRwdhakvichonan, oy o, | )

20. N Radhakvishnan, op at, p. 265.

e Basw op at, 1thocdn NGl pp 13657
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authorised to render every possib’e assistance, uuntil the deter-
mination of more satislactory tests, to those classes of backward
people whom the State Government might  consider “socially
and educationally backward™ in the existing drcunntances.®!

Subsequently, the Government ol India directed the Deputy
Registrar General to conduct a pilot survey ol sodally and edu-
cationally backward classes on the ba-is ol “occupations”™.  But
the Deputy Registrir General reported alter the survey that
it was impossible to draw up any precise and complete list ol
“occupations” the members ol which could be treated as social-
Iv backward.*

In 1961 the Government of Kerala appointed a Commis-
sion under the Chairmanship ol G Kumma Piliay 1o suggest
what sections ol the people in the State (other than Scheduled
Castes and Tribes) should be treated as socially and educa-
tionally backward and therelore deserving ol special treatiment
by way of reservation of ceats in educational institutions. The
Kumara Pillai Commission in s 1eport cubmitted in 1966 has
recommended that ony those who are members ol [amilies
with an aggiegate annual income ol Ry 1200 and belonging to
the castes and communities listed by it, should constitute social-
lv and educationallv backwiard  classes lor  purposes ol Art.
15(1) ol the Constitution *: The  castes and communities
listed by®he Commission are Lzhavas, Muslims, Latin Catholics
(other than Anglo-Indians), backward — Christians including
comerts to christianity from Scheduled Castes and other back-
ward Hindus.*!

In regard to representations that the economic test should
appl to all without reference to caste o community, the Com-
mision’s reply is that “in  the present circumstances of the
State, a wholesale classification of all persons below a certain
economic level as socially  backward is not justified.  Social
backwardness, though to a considerable extent dependent on

31 Ihid., at p 157.

32 Sce Report of the Commission for Scheduled Castes and Scheduled
Tribes for the vear 1960-61, Tenth Report. Part 1. p 366: (also sec N
Radhakrishnan, dp. cit., p. 271, loninote 30)

83 The Himmdu, March 8, 1966.

34 Thid.
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economic lactors, depends also to a large extent in this State
on popular conceptions ot the status ol a caste or community.”38
Thus the Kumara Pillai Commission has adopted “means-cum-
caste or community” test, or what is called a “‘blended approach”,
taking both economic factors and caste or community into con-
dderation,® lor  determination ol sodially and educationally
backward clastes in the State.

‘The Mysore Government, {1 the purpose of l‘eser\{ing
scats in prolessional colleges in the State in tavour ol hackward
classes, issued an order in 1962 clasilying ninety per cent of \the
total population ol the State as “backward” <olely on the basis
of caste.  The Government order further divided the backward
dasses into “backward classes and more backward classes” on
the basis of castes  and communities. The validity of this
order was challenged belore the Supreme Court in Balaji v.
State of Mysored? on the ground that it violated the provisions
ol Art. 15 and was not saved by clause (1) ot the Article. One
ol the 1issues before the Court was whether classification ot
backward cdass made entirely on the basis of ate was valid.

The Court ruled in this case that the impunged order is
not justified by Art. 15(1). Adducing reasons for the ruling,
the Court said that the backwardness under Art. 15(1) is “so-
cial and educational” and *the ‘caste’ ba-is is undoubtcdiy a
1elevant, nay an important basis in determining the lasses of
backward Hindus but it should not be made the sole basis.” 38
The Court also pointed out that the test of “caste”, besides
helping to perpetuate caste system when used to the exclusion
ol other considerations, would break down in relation to those
groups, viz., Sikhs, Jains, Christians, etc,, which do not 1ecog-
nise ‘“‘caste” in the conventional sense.® According to the
Court, social backwardness is largely due to “‘occupation” of
persons and in the ultimate analysi. is the result of poverty.0
Apparently the Court has felt that the tocial backwardness of

35. Ibid.
36. Ibid.
37 ATR 1963 S.C. 649.
38. Ibid.
39 Ibid.

10, Ibid, at p. 664
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the people ought to have been determined by applying the
“poverty” and “occupation” tests in addition to the “caste”
test. .

Apparently lollowing the above decision the Mysore Go-
vernment issued a new order classilying the people into socially
and educationally backward classes on the basis ol “economic
condition” and *“occupation”.  For the purpose ol classification
the order took “lamily” as a unit. Accoirding to the order
a “lamily” whose income is Rs. 1,200 per annum or less, and
per ons or classes following “occupations” ol agriculture, petty
business, interior services, crafts or other occupations involv-
ing manual labour, are, in gencral, socially, economically and
educationally backward. The Government lists the [ollowin
occupations as contributing to social backwardness: (1) actual
cultivator, (1) artican, (@zi) petty businessman, (7v) inferior
services (i.e. cdass TV in Government services and correspond-
ing cass or service in private employment) including casual
labour, and (v) any other occupation 1nvolving manual labour.
Evidently, “caste” te t has been completely ignored by the
CGovernment while determining ‘ocial backwardness of groups or
clases of people.

On a writ petition, the Mysore High Court upheld the
validity of the new order of the Government, but, relying on
Balaji (edision, it observed that the scheme adopted by the State
was very imperlect and that in addition to the “occupation”
and “poverty” tests, the State should lave adopted the “caste”
and “residence” tests in making the classification.4?

In an appeal entered against the Mysore High Court de-
cision in Chitralekha v. State of Mysore,4? the Supreme Court
was called upon to explain and clarify its Balaji decision and
to correct the observations of the High Court. lest the State
should be forced to change the criteria for ascertaining the
backward classes under Art. 15(4) ol the Constitution. In
deference to the wish the Supreme Court, «peaking through
Justice Subba Rao. darified Justice Gajendragadkar’s statements
in Balaji's case. Justice Subba Rao, referring to observations

41 D G, I'shiwanath v. Gout. of Mysore, ATR. 1964 Mys. 132.
42. A1.R. 1964 S.C. 1823.
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in Balajr’s case. said : "“Two principle. <tand out prominently
Irom the said observations, namely (i) the caste ol group of
citizens may be relevant circumstance in dscertaining  their
social backwardness: and (if) though it iy a relevant factor to
determine the social backwardness of a class of citizens, it can-
not be the +ole or dominant test in that behall.”™¥*  Justice
Subba Rao lelt that the High Court’s observations were in con-
flict with the Suplcme Court’s observations in Balaj’s case. 90
he found it necessary ““to make it clear that caste is only a r¢le-
vant drcumetance in ascertaining the backwardness of a fo
and there is nothing in the judgment of this Court which pre
ddudes the authority concerned  trom determining the social
backwardness of a group ol ditizens il it can do so without refer-
ence to caste. \While this cowrt has not excluded caste from
ascertaining the backwardness ol a class ol citizens, it has not
made it one of the compelling circumstances affording a basis
for ascertainment ol backwardness of a class.  To put it differ-
ently, the authority concerned may take caste into consideration
in ascertaining the backwardness of a group ol persons; but, if
it docs not. its order will not be bad on that account, il it can
ascertain the backwardness of a gioup ol persons on the basis
ol other relevant criteria.”#

Then, 1eferring to the provisions of Arts. 46, 311, 542 and
15 (), he made the following observations :  “These pl()\mom
1ecognise the factual existence ol backward classes in our coun-
try brought about by historical reasons and make a sincere at-
tempt to promote the wellare of the weaker sections thercof.
They shall be construed as to effectuate the said policy but not
to give weightage to progressive sections of our society under
the false colour of caste to which they happen to belong. The
important factor to be noticed in Article 15 (1) is that it does
not speak of castes, but only speaks of classes.  If the makers of
the Constitution intended to take castes also as units of social
and educational backwardness, they would have said as they
have «aid in the case ol the Scheduled Castes and the Scheduled
Tribes. Though it may be suggested that the wider expression

43, Ibid., aw p. 1833.
44 Ibud.
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‘classes’ is used in clause (1) ol Article 15 as there are com-
munities without castes, il the intention was to equate classes
with castes, nothing prevented the makers of ihe Constitution
to u e the expression ‘Backward Classes or Castes”. The juxta-
position ol the expression ‘Backward Classes’ and ‘Scheduled
Cartes’ in Article 15 (1) leads 10 a reasonable inference that the
expression ‘classes’ is not synonymous with castes. It may be
that tor ascertaining whether a particular dtizen o1 a group of
citizens belong to a backward dass or not, his or their caste
mat have some relevance, but it cannot be either the sole or
the dominant criterion lor ascertaining the class to which he
or they belong.”4#

The Supreme Court has thus put an end in Chitralekha case
to the controversy raked over its ruling in Balaji's case and
laid down in an unmistakable Janguage that caste is not a sole
or dominant test, but one among the lew tests, like poverty,
cocupation, etc., tor ascertaining the backwardness of the peo-
ple.  Thus, the court rejected, and rightly so. the incevitability
ol the ‘caste’ test in determining the backward classes for the
purposes ol Art. 15(4) ol the Constitution. Consequently,
the State’s determination ol backward class for the purpose of
At 15 (1) entirely on the bads ol poverty and  occupation
ignoring the basis of caste altogether is as much valid as the
State’s determination of backward class on the basis ol caste
alone or on the basis of caste plus occupation, poverty, etc.

Tt may be noted here that there is a «chool of thought
which firmly believes in the inevitability of ‘caste’ test.  Accord-
ing to this school ol thought “the principle of reservation en-
shrined in Article 15 (1) cannot make sense except as a measure
to uplift the backward castes as again-t the highly placed upper
castes who were strongly entrenched in coveted positions in
educational institutions and services”#  This view is very much
akin to the view of Kalelkar Commission that “socially and edu-
cationally backward classes” is a term related primarily to social
hierarchy based on caste. Even the doctrine of “blended ap-
proch” adopted by the Kumara Pillai Commission lays emphasis

{5 Ibid, at pp 1833-34
46, N Radhakiishnan, op. cil., p 267
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on the inevitability of ‘caste’ test by making caste one of the two
essential tactors in the blend.

The [oregoing discussion and analysis of Views give rise to
a question whether the inevitability of the caste test or the non-
inevitability ol the ca te test is in contormity with the princi-
ples embodied in the Constitution.

Art. 15 (4) . as pointed out by the Supreme Court, p'aces two
expressions, namely, “socially and educationally backward classgs”
and “the Scheduled Castes and the Scheduled Tribes”, \in
juxtaposition. The presence ol two expressions in a sing‘e
Artic’e dlealy indicates that they mean two difterent things as
otherwise one of them would be redundant.  Ascertainment of
meaning of the latter expression may help a great deal in ases-
sing the implications of the lormer expiession.

The phrate “Scheduled Castes” in the latter expression?
is defined in Art. 366 (21), according to which it “means such
Gastes, races, or wribes o1 parts of or groups within such castes,
races or tribes as are deemed under Article 311 to be Scheduled
Cactes lor the purposes ol this Constitution”.  Under Art. 311
the President may by public notification “specily the castes,
races or tribes or parts of or groups within castes, races or tribes
which shall for the purpose of this Con-titution be deemed to
be Scheduled Castes”. Tt may be noted here that these two
Articles use expressly words ‘caste’, ‘race’ and ‘tribey’, which in-
dicate that in ascertaining the “Scheduled Caste,”, ‘caste’, ‘race’
or ‘tribe’ would be the <ole or dominant lactor. This inference
or conclusion gains added support from the actual practice and
working of Art. 311. The Constitution (Scheduled Castes)
Order of 1950 and the Constitution (Scheduled Castes) (Part
C States) Order of 1951 issued under Art. 341 have specified
teveral group- of people,*® which are deemed to be Scheduled
Castes.  Fach and every group specified in these two orders is
either a ‘caste’ group or a ‘racial’ or a ‘nibal’ group. The two
orders, though include certain castes professing Sikh religion
in the Punjab within the Scheduled Castes, declare expre-ly

47 The other phrase ‘Scheduled Tribes is dcfmed o Art 36625
Since it is not very essential for our discussion, it 1s left out,
& Basu, op cit, 2nd edn, pp 779-86.
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that "no person who professes a religion difterent trom Hindu-
ism <hall be deemed to be a member ot a Scheduled Caste”
which means “castes” within the Hindu fold which are consi-
dered backward are alone entitled to be included within the
“Scheduled Castes”. In other words, “caste” as understood in
Hindu religion is the only basis lor determining the “Scheduled
Castes”. Thus, the relevant constitutional provisions and their
working in practice clearly show that the expression *“‘Schedul-
ed Castes and Scheduled Tribe.” in Art. 15 (1) ol the Consti-
tution i1s mtended to cover “backward castes” found, due to his-
torical reasons, within the Hindu religion. This conclusion
naturally leads to the second conclusion that ‘caste’ as under-
stood in Hindu religion i~ the sole test in determining the
“Scheduled Caste”.

If caste is the sole or dominant test in determining the
“Scheduled Caste”, can it be said that ‘caste’ must be treated
as a sole test in determining “odially and educationally back-
ward clases”? It is reaconable to think that it ‘caste’ is the
wile basis ol “Scheduled Castes” and socially “backward classes”
there is hardly any need [or both the expressions in the same
Article. In other words, ‘caste’ can hardly be considered as a
sole basis of both expressions without 1endering one of thenr
purporeless. The Court, therefore, stated the point more pre-
ciselv And tersely when it said that the word “class’ in Art. 15 (4)
is not used synonymously with the word ‘caste’.

Besides, backward classes are not the monopoly ol the
Hindu religion. Sodially backward classes arc found in the
Hindu society as well as the other religious groups. Even im
the Hindu societv sodal backwardness does not strictly syn-
chronize with ‘castes’.  Socially backward groups are lound as
much in the upper castes as in the lower castes.  The expression
“ocially and cducationally backward clas es” in Art. 15(4) is,
therefore. designed to accord “protective discrimination” to the
under-privileged irrespective of their caste or religion. There-
fore, if “caste” is construed, as come feigned to think, as the

49, Sce clause $ of the Constitution (Scheduled Castes) Order, 1950, and
clawse 3 0 the Consttution (Scheduled Castes) (Part C States) Order, 1951
See Basu op at., 2nd edn, pp. 779 and 785
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sole basis tor determining the backward cla s for purposes of
Art. 15 (1), such construction would no: only deprive a large
number of socially hackward citizens who belony to upper castes
in Hindu religion and other casteless religious groups of their
constitutional privilege awured in the Artide but deleat the
underlying purpose of the Article as well.

The entire problem may also be viewed (rom the point of
view o! the great idcal embodied in the Constitution. One al
the great ideals, as pointed out earlier, is social justice.  Realf-
sation ol this iderl depends on the cflective realisation and pra
tice of social equality in the ‘ociety both in law and fact)
“Protective discrimination”, which helps to establish an equili-
brium between different situations in which the members ol
“lorward class” and “backward class” are found, is a necesary
corollary ol the doctrine of “equalitv in [act”. The provisions
in clause (1) ol Art. 15 are obviowshy designed to grant such
equilibrating “protective discrimination™ to the under-privileg-
ed or the backward clas-es irrespective of their caste and not to
dispense advantages and benefits o the people on caste line-~.
In other words, Art. 15 (1) is intended 1o accomplish equality
in tact in the society and not to perpetuate caste system.  So
viewed, any interpretation of Art 15 (4) which will make caste
a +ole test tor determining both the rociallv backward classes
and the Scheduled Castes and Scheduled Tribes would Be con-
trary to the great progressive ideal enshrined in  the Article.
Therefore, it cannot be denicd that the Supreme Court’s views
expressed in Balaji and Chitralekha cases are in conformity not
onlv with the intendment of the Constitution-makers but alswo
with the great ideals embodiced in the Constitution.

Elimination of Factors of Social Inequality

Flimination ot [actors which create inequalitv among the
people in the society, is as essential for the 1ealisation of equali-
ty in fact as the equilibiium acating ‘protective discrimination’.
This is essentially a theorv ol levelling which helps to level up
artificial «ocial contours. Two provisons in the Contitution,
which seck to eliminate factors of social inequality, are Art.. 17
and 18. The former prohibits “untouchability” and the latter
abolishes “titles”.
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Prombition of “Untouchability”. Art. 17 ol the Constitu
tion states:  “Untouchability is abolished and its practice m
any lorm is lorbidden. The enlorcement of any disability ari--
ing out ol untouchability shall be an oftence punishable in
accordance with law.” ‘Then, Art. 35 authorises Parliament to
prescribe punishment tor those acts which are declared oltences
under Part 11 ol the Constitution (which deals with funda-
mental rights) .50

Exercising the power under this provision, Parliament
enacted in 1955 the Untouchability Oftences Act.’?  The Act out-
laws the enlorcement ol dicabilities on the giound ol untoudh-
ability in regard to, among others, entrance to, and worship at,
temples, access to shops and 1estamants, the practice ol occupa-
tions und trades, use ot water sources, places of public resort and
accommodation, public conveyances, hospitals, educational ins-
litutions, construction and occupation ol residential premises,
holding ol religious ccremonies and proce sions, ctc.5%  Viola-
tion ol these provisions is made an oftence punishable by fine
up to Rs. 500, imprisonment upto six months, cancellation or
suspension ol licences, etc.™

“Untouchability” is a sodial stigma attached  to certain
clsses ol people and 1ts practice resulted in the creation ol two
classes*ol people in the sodiety, one superiot and the other in-
terior class. The badge ol inleriority carried with it all the
disadvantages, and the social atmo phere was not condudive 1o
the people ol inferior class as it was to the members ol the
supeniol class for the lull growth ol their personmality. At 17
is intended to remove this particular socdial stigma and the hadge

500 Art 35 () states . UNowwrthstanding anvthing i this Constita-
tion, (a) Parltament shall have, and the Legislatuie ol State shall not have,
power to nwake laws - (n for prescuibimg pumshment for those acts which
are declared to be offences under this Part;

and Parliament shali, as soon as may be aiter the commencement of this
Constitution, nake laws for presaibing punishment for the acts relened
to o tub-clause () °

51, ‘The Untouchability Oliences et NN of 199

52 Sections 3 to 6.

53 Secuons 8 and 9.
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ol interiority. It is, therefore, interesting to examine the am-
bit of the Article.

Prol. Mare Galanter is ol the view that Art. 17 deals with
two classes of conduct: acts constituting the “practice of un-
touchability in any lorm” and acts which are the “enforcement
ol disability arising out of untouchability”. The first is appear-
ently broader and inclusive of the latter. But while all of the
former are ‘forbidden’, only the latter are declared an “offen¢e
punishable in accordance with law”.?t The “practice of
untouchability”, according to him, may include such acts a
refusal of comnmensality, invidious separation at private tunci
tions, perhaps even observance of purificatory rites after con-
tact. “Yet it is dificult,” he says, “to believe any ol these would
be included in the ‘entorcement ol disabilities’. The latter
would seem to be confined to some narrower class ol acts which
involve deprivation ot some legaliy protectel right and not
merely denial of social acceptance.”?® Evidently Prof. Galanter
put very broad construction on the phrase “practice of untou-
chability” to include private acts, which constitute in -a broad
sense practice of untouchability but which take place within
the private dome-tic sphere. Therelore, he comes to the inevi-
table condlusion that the phra<e “practice ol untouchability in
any form” is broader in scope than the expression “gnforce-
ment of disability arising out of untouchabilitv”’ and the latter
covers only a tew acts but not all the acts con tituting “practice
of untouchability in any form".

It may be noted that the provision, which forbids practice
of untouchability, is sclf-executing and, therefore, does not
require a supplementary or aiding legislation for its effective-
ness. Therefore, violation of this provision, that is, practice of
untouchability, whether by the State or by an individual, would
per se be unconstitutional, for which remedy lies under Arts.
32 and 226 of the Constitution. A per on aggrieved by such
unconstitutional act has a right to approach the Supreme Court
for remedy, and the Court has ample power under the Consti-
tution to issuc an appropriate writ or order directing the State

54. Mare Galanter, “Caste  Disabilities and Indian  Fedcration”,
3 /.01 L. 1,205, at p 218
55. Ibid.
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«or an individual, as the case may be, to desist irom practising
untouchability.

Relu-al of efitry ol persons to one’s house on the ground ot
untouchability, invidious separation at private lunctions, obser-
vance at home ol purificatory rites alter contact, etc., are, no
doubt, acts which constitute “practice ol untouchability”, but
they cvidently take p'ace in the private domestic sphere. 1f by
broader construction these acts are included within the purview
ol the phrase “practice ol untouchability”, nothing would pre-
vent an aggrieved or aftected party or person [rom seeking the
intervention ol the court to gain an entry to a private house
on the footing ol equality and without discrimination, to end
invidious separation at private functions and fo restrain an indi-
vidual from observing purificatory 1ites at home after contact
outside the house. Such a con truction, besides  1ecognising
individualy’ right to interfere with individuals' private affairs,
would throw the sanctity, privacy and peace ol home into com-
plete disarray. Tt is, therefore, difficult to say, without a posi-
tive indication in the Constitution, that sach a construction or
situation i- contemplated by the Constitution-makers. More-
over, what i lorbidden by the Constitution is practice of un-
touchability “in any form”, which means prohibition ol untouch-
ability in all its manifestations. The use ol the phrase
“in any lorm” is significant in that it is intended to cover all
[acets ol practice of untouchability but not all pluces wherein
it may take place. Had the Constitution-makers intended to
catch within the net of constitutional nrohibition acts amount-
ing to practice of untouchability which take place in the pri-
vate domestic sphere also they would have surely used the phrase
“practice of untouchability in any form or in any place”. In
the absence of such a positive indication it is difficult to give
a wider meaning to the phrase “practice of untouchability in
any form” to include even acts constituting practice of untouch-
ability which take place in the domestic sphere.

A reasonable view seems to be that Art. 17 forbids practice
of untouchability in any torm in the public sphere, where citi-
zens have equal right to enjoy the public facilities. Denial of
access to shops and restaurants, restrictions on the practice of
occupations and trades, denial of use of water sources, places of
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pub ic resort and accommodation, invidious separation in pub-
lic conveyances, ho pitals and educational  institutions  and
similar other acts in regard to the use ot public lacilities, which
are practused on the ground ol  untouchability, amount to
“practice ol untouchability” which is forbidden by the Consti-
tution.  So. a disaiminatory act would come within the consti-
tutional prohibition only it it fulhls two conditions: (/) it
shou’d be based on the ground ol untouchability, and (1) it
should be in regard to public in titutions, public places apd
public lacilities.  Such a construction scems to be quite reusc:i'l-
able as well, because the Constitution guarantees to all without
any discrimination the right to enjoy the lacilities offered in
public institutions, p'aces, convevance. and in places or under.
taking, impressed with public interest.

Art. 17, as pointed out carlier, is intended to eliminate the
cocial evil ol untouchability, which created disability in  cer-
tain members ol the society, against whom it is practi-ed in the
matter ol rights guaranteed by the Constitution.  But for this
provision many a iight guaranteed in N1t 15 and the right to
social equality assured to all citizens in the Constitution would
have remained as a mere paper night without much substance
to persons against whom untouchabilitv. was  practised.  So.
when Ave 17 lorbade “practice ol untouchability”, it forbade,
in effect, the position ol disabilities wising out of the i)l‘(l(li(‘e
ol untouchability. In fact it is difficult to understand “practice
of untouchabilitv” in anv «ense other than the “imposition  of
disabilities arising out ol untouchabiliev”  For, “‘practice  of
untouchability” which does not amount (o imposition of disabili-
ties on any person can hardly be a concern of the provision of
At 17, much less the concern of any per on who is least affect-
etl by it.  So vicwed, there seems to be no diflerence in conno-
tation between the two phrases “practice ol untouchability in
anmy form™ and “enlorcement ol disability arising out ol untou
chability” used in Art. 17 of the Constitution.  While the former
is intended to convey the idea that practice of  untouchability,
that is, imposition of disability arising out of untouchability, is
forbidden by the Constitution, and, consequently, its practice
would amount to violation of the Constitution for which con-
stitutional remedy iv available, the latter is intended to enable
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the State to enact egislation wiaking the praciice o untoucha
bility, that is, imposition of disabiliy a1iang owt ol untoucdha
bility, a punishable offence.

I'he uext uypporcone problem is whout tie meoing ol “un-
touchability™ and tiwe scope of ity apphcation Fhe prob'em
arises nunly due to the ahsonce ef delmrton of “witor- habiliy ™
cither i the Constitution i in the Untouchabilisy  Offences
Act enacted by Parlianment. .\ single judge of the Mywoe High
Court made an attempt o debme the meaning  and scope ot
‘untouchability’ in Devarajach o, Padmanna. " In this case an
orthodox  Jain tssucd a pamphict contending that the  com-
planat. o non-jain had ne right (o enter e offer worship in
Jain temp’es. Added to thai. the pamphlet exhorted the Jains
to prevert him from entering and ofleving prayers and viligious
services e places of wor hip belonging to the Jain communiey
ITe wae prosecuted under the Untouchability Oflences Aot for
cncowragimg untouchability by mstigating the Jains not to have
sovtal o religions mcer owrne with other ol the smne aelizion
as the complaimant The Magisttate, bowever, made an order
holding that no offen:e under the Aa was discloscd, Whereupon
peution was filed hetore the High Comt against the order con-
tending, that the tendenay of the pamphlet, which  advocated
excdusion ol particular perrons lrom worship, 1cligious service,
Tood, ¢t was to promote untouchability in the Jain commu-
nitv.  But the High Cout, speaking through justice Stinivasi
Ruu, held that the acts and conduct relened 1o in the petition
might amount to an instigation to “sodal hovcort™ in achation
to particuln community and since the “sodal  boycott™ ol
persons had not been based solely on the ground ol their origin
or birth “in . particular class”, the alleged acts and conduct
did not amount to practice ol untouchability.??

It is, however, imteresting Lo reler (o the teasons adduced
by the learned Judge in support of the above decision.  He
said the word ‘untouchability’ in Art. 17 “is enclosed in inveit-
ed commas. This clearly indicates that the subject matter of
that \rtidle is not untouchability in ils granmumatical sense but

56. A.1.R 1958 Mys 84,
57. Ibid., p. 85.

F. 12
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the practice as it had developed historicaily in this country.”ss
Developing the point lurther, he stated that the  word could
only 1eler "o those regarded as untouchabies in the course of
historical development. .\ literal  construction ol the term
would include persons who are teated s untouchables either
temporarily or otherwise ot various 1ea-ons, such as their suffer-
ing lrom an epidemic o1 contagious discare or on account ol
social observances such as are associated with birth o1 death.or
on account ol social hovcott 1esulting from caste or other dis-
putes”.  From this theoretical expo ition he reached the (‘(&l

clusion that “the mmposition of  untouchability has no relh
tion to the causes which relegated certain classes ol people be-
yond the pale of the caste system. “Such relegation has always
been ba ed on the ground ol birth in certain classes” . Thus,
according to the Mysore TTigh Cowrt, the word “untouchability™
his reference to practice ol untouchability towmds those groups

1-

ol perrons who, in the course ol historical development, were
relegated “hevond the pale of caste system on grounds of birth’.
By this phiase the My ore 1Tigh Court seems to suggest rather
obliquely that the  word “untouchability” has  relerence to
groups ol persons found outside the lowm castes  (vainay) ol
Sanskrit Law Books.®

1t iv. thereloie. necessary to examine whether the narow
vonstruction of the  word adopted by the
NMysore High Court is in consonance with the letter and spirit
ot the Constitution and the law enacted thereander. It is true
that the word “untouchability” is neither delined in the Cons-
titution, nor in the Untouchability Offences Act. Bur absence
of definition is not a green signa!l lor a narrow construction of
the word. Nor its enclosure  within imveirted  commas is a
decisive indication that it is intended to reler only to groups
ol persons who are traditionallv refegated ““beyond the pale of
caste system”, for such enclosure within inverted commas may

’

untouchability’

have been intended to refer not (o particular groups of persons,

K8 Ibid.
59 Ibid.
60 Ihid.

61 AL Galanter, “Casie Disabilities and Indian Federalism/’
P 220.

op cil.,



SOCIAL JUSTICE & FUNDAMFEN AL RIGIL1s 179

but to particular tvpe of social practice that was in vogue in
the Indian socicty.

It may be naced that section 12 of the U nicachability
Oltences Act, 1935, provides that where  amv of the {orbidden
ptotices Yis committed inrclation to omember of 4 S heduled
Cane . . the come shall presume. unless the contrary is
proved, that such ace was committed on the ground ol ‘un-
touchability’.”  This provision tuows some light on the con-
troversial point. It may be remembered that many backward
classes and castes listed by the Union Government in accord-
ance with the provisions of Art. 311 under the title “*Scheduled
Casies” come under the label “sudia easte”, which 1y within
“the pale ol caste svatem™. This provision of the law, there-
fore dearly indicate. that “untoudhabilit”, the  practice ot
wlhiuch is prohibited, 1s intended to cover not only acts ol un-
touchability practised in relation to gioups ol persons which
are beyond the pale ol caste system but also acts ol untouch-
ability practised in relation to castes and groups of persons which
are within the pale ol caste system.

Besides this, the meaning and scope ol “untouchabiliee”
miy he ascertirned from the context and position ol Art. 17
in ¢ Constitution. It comes <oon alter Arts. 15 and 16, which
guarantee 1ight to social equa’sy and right to crqualinn in em-
plovien® apportunities respectvels. Tt iy then followed Dby
A 18 which abolishe. inequatity - acaning titles  Flanked,
thus, by Artidles which ame designed to ensure 1o all equality
in Law and in lact, \tt. 17 cannot be construed  differently
without striking a discordant note in the group. From the posi-
tion it occupies within the group ol equality-provisions, it appears
to have heen intended not only to eradicate a particular evil prac-
tice found in the Hindu <ociety but also 1o eliminate a potent
factor of social incquality noticed in the Indian society.  Era-
dication ol social evil is undoubtedly an ‘mpoitant purpose of
the Article, but it is not the sole or primarv purpose of the
provision.  So the primary purpose ol the Aiticle seems to be
climination of the factor of <odial inequality, the presence of
which would render the social equality guaranteed in the preced-
ing Articles an untealisable ideal.  So viewed. “untouchability”
in \rt. 17 refers to acts ol discrimination, exclusion. or dis-
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/fou by one person against another not because of the latter’s
fin conduct o1 certain physical conditions hut because ol his
/é. group, ciossoaelizion, cte, and also becatse of the assumed
m.r&criu‘.iq ol the former In other woude, it is incended
to abnlizh “wdon habinny” inoan atbambradne torm, whether
it s untouchabadioy booween Fhiodas and Hindas,  heiween
Hindus ond Nobommedans or hetween Thinduas and Christians,
That is to sav, e - bvended o eradicat from the provess!of
Taw and Lo the pablic sphere all Gai? disabilities whicl hut
for thiv provision. conld have been imposed on an indi\'idu‘ll,
whether he he a Bindu, Chiisezan o1 Muoslim I short, iclis
imtended ro elinnate the factor ol sodal inequality and there-
by to do away with the two dasses, superior and inferior classes,
existing 1 the wocdiety.

Aboliion of Tithes, Aaticle 490y ob the Constitution
ates 0 UNo tde not being a militay or academic distingtion,
Jall be conferred In the Stae” Clanse 2y ol the Aiticle
prohihits diiizens of India lrom accepring ans tite from any
forcien Stave Clause (3 ol the Ytidde forbids aliens, who
hold any ofhice of prolit or tust under the State, hom accept-
g withour the consent ol the President any titde from any
forcign State. But nothing in the Ainticle prevents such aliens
from accepting titles hom amy Loneign State after relinquishing
the posts then held under the State The Tast clause! namely,
dawse (1) of the \iticle does not, stuictly speaking, deal with
matters relating to ritles 2 Thus the Aade on the one hand
forLad, the State from conferring any title, other (han nualitary
or academic distinctions, on anv person in India, and, on the
other hand, imposes o duty on citizens not to accept any title
from any foreign State and on aliens not to accept any title
from anv foreign State without the consent of the President.
In effect the Articdde as o+ whole seeks to lorbid high sounding
appendage to the name of a person, which in the past olten
tended io crcate a class of nobility distindt Irom the class of
COMMOonNs.

62, (1 (v of A 18 states  “No person  holding any office of profit
or trust under the State shall without the consent of the President, accept
any present, emolunsent, or office of any kind from or under any forcign
States.”
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As pointed out above, Art. I8 prolubits the State hom con-
fenning any title op any person. This natwally gives 1ise 1o a
que tion whether e prohibition contained i the Article can
be eniorced against the State by a person by @ writ under Art,
32 or it 226 o the Constitution  Basu is ol the  opinion
that the prohibition can be imposed “only il it can be predicat-
ed that the Article has enacted aright in {avour ol all persons
other than the redipient ol the title, for, the 1emedy under Arc. 82
or under Axt. 226 is availuble only lor “the cnlovcement ol the
rights conlerred by this part”.** Since he s not sure ol the
natwe ol the right in At 18, he opines that “a wiit may be
available to a perron 1o prohibic the State hom conlerting a
title upon another person only it the Court takes the view that
every person T aright to enlorce any of the viandatory pro-
visions of the Constitution, at least those convamed e Part 111
Otherwise, even some ol the provisions in Pare HIE would be-
come non-pusticiable ke the Diective Principles ol State Policy
included in Pare IV and the result would he conurary to the
scheme vuderiying the Constitution patculaly when Arte 18
iv sell-avecutme provision and does not envisage legistation to
implement il

But it mwy be noted that under Vi 226 the High Court
is empogeered to 1ssue to any person or authority direction, order
or appropriate wiit lo1 the enforcement of any ol the rights
conlerred by Part T and “lor any other purpose”™. 5 So, even
if Art. 18 is construed 10 include no right @ writ muay be avail-
able 10 a person, who is aggrieved by the conlerment ol title
on another peison. to enforce the mandatory provision of Art,
18 against the State under the “other purpose” dause ol Art.
2206.

Besides, il it is conceded that Aree 18 is intended to assure
to all the right to equality in [1ct Iy vemoving the artificial
incquality hetween people created by conferinent of tidles, and
that «uch “equaluy in lact” is esential lor efledtive exercise
ol 1ight of social equalitv gumanteed by At 15, then Swate’s

63, Basu. op i, Ath edn Vol 1, p 481
61 Ibid, (82
6. Art. 226.
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conlerment ol title on any percon in deliance of the mandatory
provision ol .\it. 18 would amount to, in citeeg, inhingement ol
the right to “equuality in lact” ol othe ]Jels()nslwlm are not 1e-
dipients of such titdes. To such nonacapients of titles a wiit
nmay be available to enforee their right to Vequaiity in fact”
under i 32 or At 226 and thereby o enlorce prohibition
contained in A 18 aganst the State. However, it s prema-
turce to say now how the courts woudd view such a stand. i

In 1954, the Government ol India muoduced decorations
(in the  Jorm ol medalsy ol lowr categovies, namely,  Bliara
Ratna, Padma Vibhuian, Padma Blooshan and  Padma Sui‘.
which shall be awarded lor distinguished service m vaious
frields, such as arg, Jiterature, scicrce, public cervice, et 1 his
has ¢iven rise o a question whether the action ol the Govern-
nient of India i this respect can be justified under Ay, 18,

Basu sums ny the wa2ument, for and agaimsg it s The
Government view is thao snce these decorations cannot be used
as appendage to the names ol the  redpients, they do  not
constituee ‘titde” wrthim the meaning ol Art. 18 and do not, accord-
mgly, constitute a violatton of the MAtide.  The ariticy point
out that even though they may not bhe used o titles, the decora-
tons tend to make distinctions accordimg o vank contrary to
the Preamble which promises “equaiity ol stanus™ Ty anitdes
cain strength on this point hom the lact that the decorations
are divided into <everal dlasses, superior and interior, and that
holders ol the Blarat Ratng have been assigned a ninth place
in the “warrant ol precedence”™. The results according to the
aitics, is the creation ol a rank ol persons on the basis ol Gov-
cinment 1ccognition, in the  same way as the  conferment ol
nobility would have.%7

There is yet another view, according to which awmd ol
“decorations” lor exceptional contribution towards art, litera-
ture and :dience, or for distinguished public setvice constitutes
a direct violation ol Art. 18 which, on its proper interpretation,
prohibits not only award  of title but also  the award of any
“distinction™ other than “military o1 academic distinction” by

G6. Basu. op i, 4th edn., Vol 1, p 482
67. Ihid
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the State> The word “distinction™ in the Article, it is said,
is an exception to the word “title”.  So mterpreted, a tite
cannot be conletyed on any ground whatsoever, but a distine
tion can be awarded only on the ground of mititary and aca
demic menic 6o

It may, however, be said that the above mentioned “de-
corations” would be invalid only if they amount to “titley” and
not otherwise.  But their equation with “title.” depends on
their actual legal effect. First of all they must he  essential
legal appendages to the names ol persons to whom decorations
have heen awarded, and the 1elusal on the part ol others to
use the appendages to the names ol aedipients must give rise
to a1 cause ol action in tort tor the holders of the awards against
1ecalatrant persons. Secondly, the decorations must have the
effect of conferring spedial and  distinae material advantages
over the rest ol the community and ol acating o divtingt pri-
vileged dass or class ¢f nobility in the socicty. The Govern.
ment ol India made it ciear, as pointed out catlier, that these
decorations cannot e used as appendages to the names of the
recipicnts. ‘The view ol the Government evidenthy robbed the
decorations ol their man legal ellect. Be ides, no o uerial
advantages scem o flow hom these decorations in favour ol
the redipients  Tven the  assignment of ninth - place for the
holders ol Bharat Ratna m the wann ot ol piecedence. which
s usually meant for imdicating the vank ol diflerent dignitaries
and high oflicials, is. as pointed out hv Basu. in the interests of
discipline in the adininisbation.™  In view ol these lLacts the
“decorations” can hardly e equated svith “rtled” They are,
in cssence, merit-recognising awards and not class-creating titles
and, therefore, they do not oflend the mandatory provisions of
Arte 18 of the Constitution

As o the interpretation ol the words “titles”™ and “distine-
tion” in Art. 18, it mav be said thar the inteipretation that the
word “distinction” in the Arvticle is an exception (o the word
“title” is hardly supported by the grammatical construction of

68, Ihid.
GY. Ibid.
70, 1bid.
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the Artide. The Article uses the expression “No title, not being
a midary o academic distinction.””  In this expnession it is not
the word “distinciion™ alone, but the entire phrase “not being
A mittay o academic  distincdon”™ which 1s an exception
to the word “ritde™. What are excepted rom the no-title policy
are militay ind academic titles.  Thus, the word “distinction”
in the Mitidle is used synonymous with “dtle”.  So construed,
titles other than military or academic titles, cannot be conferrdd
on anv person by the State. Since the decorations, as h]l()\\'\l
earlicr. do not amount to titles, they are perfectly valid. \

The second important question, which the Article gives rise
1o, is related to the duty imposed on the ditizens not to accept
tide rom any foreign State. The question is whether there is
any restraint in the Constitution to deter a citizen hom accept-
ing title from a loreign State. Does acceptance of titde from a
foreign Stare by o atzan in violation of the provision ol the
Arride atract oy lecol consequences ¥ Inother words, wlhe-
they non-acceptance of titdes is a justicable vight and wint cn
be done against o oaecalcitiant ditizen in this case When a
cimilar question was taired in the Con tituent Assembly, Dr.
Amhedkar soid that it would be perlectly open under the Cons.
titution lor Parliament under it residuary powers to make a
Iaw presaribing what  should he  done to a ditizen \.\h() did
acceps a title contiaay o the provisions ol this Artidle. Then
he added: “The  non-acceptance of titles is a condition ol
continued  citizenship @ it iy not a right, it is a duty imposed
upon the individual (hat if he continues to be the citizen of
this country then he must abide by certain conditions, one  of
the conditions is that he must not accept a title hecause it would
be open for Parliament, when it provides by Taw. as to what
should he done to persons who abrogate (violate) the provi-
<dons ol this Article . . One ol the pemalties may be that
he man Tose the right ol dtizenship.”7!

But it is doubttal whether Pailiament is competent under
the Constitution to provide for the tenmination of citizenship,
espedally dtizenship by descent, of persons lor violation of the
provisions of At 18, “Citizenship by descent” is a creature of

CAD Vol VD p 700,
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the Constitution and not a reult of Parliamentary enacunent,
In other words, a citizen is o citizen by descent by virtue ol
constitutional provision™ and not by virtue ol any legislation
passed by Paliament. That being the position it is diflicult
to see how the diizenship ol an individual, who is o ditizen by
descent, can be terminated under any pretext by a method short
ol constitutional amendment.

It may. however. be noted that cuch extreme siep by Parlia-
ment is not necessayy in view ol the fact that the Constitution
itsell contains suflicient provisions to restiain any such recalcd-
trant citizen  Under the Constitution a citizen has to take an
oath prescribed by the Constitution beloie he offers himself  as
a candidate in the aeneral election either lor a seat in Parlia-
ment or State Legiv'atme.™ or, il he is an clected candidate,
helore he take, seat i Parlioment™ or State Legistature™ or,
il he is elected to the olhice of President™ or of Vice President™
or appointed oy o Governor ™ judge ol the Supreme Court,™
judee of a High Cowt™ Minister [or the Union ! Minister
for the States o Compiroller and Auditor-General.> belore he
assumes the ofhce, One common feature ol the oaths prescribed
in (the Constitotion is that the ditizen in (1 these cases should
doclare that e woukl “hear vue laith and allegianee to the
Constitution ™t Therelore, if a citizen violates the  provision
ol it 18 In accepting tide Lrom a foreign conntiv he s ine
capable ol taking the oath and of aflvming his allegiance 1o the

72 Art. b

75,0 s Bl and 17%(a)

74. Art. 99

75. Art 18R

76 At 60 It may be noted that the oath presaibed here ddfers

slightly from the oaths prescribed in Schedule T of the Constitution.

77. Art 69.

78 AL 150 1 may be noted thet eath preaibed unda the Wnde
slightiv: diffars from those prescribed in Schedale 11 ot the Conctitution

79, Art. 124 (6)

RO Art. 219

K1, At 7% (4.

82, WL inl (3

83  Ait. 148 (2)

8t See Third Schedule of the € castitution.
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Constitution.  Consequently, he by his  own act  of deliance
against  the provisions  of  Art. 18 1enders himselt ineli-
gible to contest any clection or o offer himseft 1o any post In
India, which under the Constitation require.* taking ol the
prescribed oath,

sesides, since o member of Parhament or State Tegislature
cinnot accept titie liom a foreign State without violating hiy
oath ol allegiance to the Constitution, on acceptance ol sml‘
title he hecomes disqualified to be a member of Legislature anc
aumtomatically rease, to be a member of 1t Y he same argu-
went applies natates mutandis 1o holder of anv othce mentioned
in the Constitution,  ‘These built-in 1estaints in the Constitue
vaon e cullicient deterient to any cditizery who dares to vielate
At 180 He can dervonate from the duty imnosed on hine Hy At
I8 only at the visk ol stripping himsell of the essential atiributes
and advantages ol citizenship.
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