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To the framers of our Constitution



PREVFACL

For a proper understanding of our Constitution a study

of its historical background is essential. In this book I have

made an attempt to describe how our Constitution has been

framed. I have narrated the contemporary political events in

the country with a view to showing how they influenced the

dchberations of the Constituent Assembly of India. I have

also referred to some of the decisions of our Supreme Court

and our High Courts as well as to debates in our Lok Sabha

and Rajya Sabha to show why the Constitution as originally

framed had to be amended as many as seventeen times. The

ionstitucnt Assembly began framing a Constitution for a

united India, but ulumately it had to frame a Constitution

for India with certain parts out of it, as a result of the partition

of the country. The original draft of the Constitution as

prepared by Sir B. ON. Rau, Constitutional Adviser to the

Constituent Assembly, lad consisted of 243 articles and 13

schedules. What is officially known as the Draft Constitution

of India as prepared by the Drafting Comunittee of the Con-

sututent Assembly had contamed 315 articles and 8 Schedules.

The Constitution as it fmally emerged trom the deliberations

of the Constituent Assembly contamed 395 articles and 8

Schedules. The Constitution as it stands today contains 386

articles and 9 Schedules. I have narrated the history of the

changes made in the Constitution since the stage of its original

draft with an expositicn of the compulsive forces which made

such changes necessary. I may note here that while making

brief but sufficient mention of the dehberations of the Con-

stituent Assembly and Parhament on all important questions

relating to the making of the Constitution, T have made no

reference in the pages of this book to questions which are

mercly formal or of litde moment.

I am thankful to SInt Abinash Ghandsa Sen Gupta, B.sc.,

Shri Kiron Chandra De, M.com., vir. LB. and Shri

Siddheswar Das for the help I have received from them in

writing this book. I also take Uns opportunity to eapress my

decp sense of gratitude to Professor D. N. Banerjee, formerly

Surendranath Banerjce Professo: and Head of the Department

vu
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of Political Science, University of Calcutta, for his invaluable

suggestions in connexion with this book. In fact, it would not

have been possible for me to write this book without his

guidance. T also express my sense of gratitude to the World

Press Private Limited for having kindly undertaken the

publication of the book.

Calcutta, PRATAP Kumag Gurostit

April, 1966
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THE CONSTITUTION OF INDIA

HOW IT HAS BEEN FRAMED



CHAPTER |

INTRODUCTORY

The demand for a Constituent Assembly elected by the

people to frame a constitution for India and to determine

India’s political destiny was first made in May, 1934, by the

Indian National Congress but it was implicit in India’s

opposition to the Government of India Act, 1919. As the

demand raiscd the fundamental issuc of the location of

sovercignty in the Indian people it was ignored by the British

Government. The basis of our national demand was the

inalienable sovereignty of the people of India. The concrete

demand of the Congress was for convoking a Constituent

Assembly for giving an institutional expression to the doctrine

of the sovereignty of the people. This demand did not, in

any way, endanger the peace of the world, for India had no

aggressive design nor did she think of building up an empire.

The aim of Indian nationalism was thus not incompatible

with the requirements of internationalism. Our goal was

‘““Purna Swaraj” and we wanted to control our destiny without

any interference from others. But it was not contemplated

then by our leaders that India should sever her connection

with England and become an independent republic.

“Swaraj”, said Mahatma Gandhi in the year 1922, “will

not be a frec gift of the British Parliament. It will be a declara-

tion of India’s full self-expression, expressed through an Act

of Parliament. But it will be mercly a courteous ratification

of the declared wish of the people of India. The ratification

will be a treaty to which Britain will be a party. The British

Parliament, when the settlkement comes, will ratify the wishes

of the people of India as expressed through the freely chosen

reprcsentatives”.? In pursuance of this idea the late Pandit

Motilal Nehru, Leader of the Swarajya Party in the Indian

Legislative Assembly, demanded in the year 1924 that? a

1 Constituent Assembly Debates, 9th December, 1946, p. 5.

2 Legislative Assembly Debates, 1924, Vol. iv, p. 367.

I



2 CONSTITUTION OF INDIA

representative “Round Table Conference” should be sum-

moned for framing the scheme of a constitution for India

which should be placed before a newly elected Indian Legis-
lature for approval and then should be submitted to

Parliament in England to be embodied in a statute. He did

not think that ‘anything deserves the name of a constitution

for a country in the making of which the people of the country

did not have a voice’.2 He argued that a representative

Round Table Conference alone should have the responsibility

for framing a constitution for India on the basis of responsible

Government.

This demand for a Constitutent Assembly elgcted by the

people of India was affirmed from time to timg by political

leaders. The failure of the Round ‘lable Cofhferences in

England convinced the Indians that the constitufion of India

must be framed by the Indians through a sovegeign Consti-

tucnt Assembly. In the year 1934 the Swarajya Party adopted

a resolution claiming for India the right of sclf-d—termination

and it was declared that the only method of applying that

principle was ‘“‘to convene a Constituent AsscmHly, represen-

tative of all sections of the Indian people, to frame an

acceptable constitution’.* In May, 1934, the All-India

xongress Gommittce approved of the policy embodied in

that resolution.® In December, 1936, it was declared by the

Congress at its Faizpur session that a genuine democratic

State in India with its political power transferred to the

people as a whole could only come through a Constituent

Assembly elected by adult suffrage and invested with the

power to frame the constitution of the country.®

Three years later the Second World War broke out. On

September 3, 1939, the British Government declared war

against Germany. On the same day the Viceroy issued two

proclamations declaring that war had broken out between

His Majesty’s Government and Germany and that a grave

emergency existed whereby the security of India was

threatened by war.’ India was declared a belligerent country

* Legislative Assembly Debates, 1924, Vol. iv, p. 370.

‘Indian Annual Register, 1934, i, p. 279.
® Jotd., pp. 290-1, Constituent Assembly Debates, 9th Decembcr, 1946, p. 9.
® See Sutaramavva, LHistory of the Indian National Congress, Vol. 2, p. 35.

* The Gazette of India, Extraordinary, 3rd September, 1939.



INTRODUCTORY 3

without the consent of the Indian people.’ The Congress

claimed that “the issue of war and peace for India must be

decided by the Indian people’’.® In its opinion, the British

Government took far-reaching measures’ which vitally

affected Indian people and circumscribed and limited the

powers of the Provincial Governments. To the Icaders of the

Congress the policy pursued by the British Government in

regard to India seemed to demonstrate that the war was

being carried on for imperialistic ends. Naturally, the Congress

could not associate itself with the British Government nor

vould it offer any co-opcration to that Government in a war

which the Qongress thought was meant to consolidate

imperialism in India. In November, 1939, it was declared?!®

by the Working Committce of the Congress that the — re-

cognition of the independence of India and of the right of

the people to frame its constitution through a Constituent

Assembly was essential in order to remove the “taint of

imperialism from Britain’s policy” and to enable the Congress

to consider the question of co-opcration with the British

Government. It was held that the Constituent Assembly was

the only “democratic method of determining the constitution

of a free country” and an “adequate instruincnt” for solving

communal and other problems. According to the Committec,

the Constituent Assembly of India should be clected on the

basis of adult suffrage and that the existing separate clectorates

should be retained for such minorities as desired them.

In the same year Mahatma Gandhi expressed his ideas

on the question of Constituent Assembly in HarijanTM He

thought that the Constituent Assembly, besides being ‘“‘a

vehicle of mass political and other education”, offered a

remedy for the communal and other problems. It could

produce a constitution “indigcnous to the country and truly

and fully representing the will of the people’. Such a consti-

tution, he admitted, would not be ideal, but, in his opinion,

It would be real, however “imperfect” it might be in the

opinion of constitutional pundits. There were risks in such

experiments but the risks should be run if we were to evolve

’ Indian Annual Register, 1939, ii, p. 226.

® Ibid.

Indian Annual Register, 1939, ui, p. 238.

11 Farijan, November, 25, 1939.



4 CONSTITUTION OF INDIA

something true and big. In conclusion, he observed: “Look

at the question from any standpoint you like, it will be found

that the way to democratic Swaraj lies only through a properly

constituted Assembly, call it by whatever name you like.

All resources must, therefore, be exhausted to reach the

Gonstituent Assembly before direct action 1s thought of. A

stare may be reached when direct action may become a

necessary prelude to the Constituent Assembly. That stage

is not yet.”

The idea of a Constituent Assembly by this time caught

the imagination of the people of India. Sir Magrice Gwyer,

the then Chief Justice of the Federal Court of fIndia, chose

it as a subject of his convocation address to the B@nares Hindu

University. He did not deny the necessity of af Constituent

Assembly for framing the constitution of India. But he

stressed the desirability of entrusting the task. a smaller

body. He remarked that the Constituent Assemgblies elected

on a wide franchise which had “sought to combing the securing

of unity among diverse elements with the writing of the new

constitution itself’ had not had a happy rqsult.1? Prof.

Reginald Coupland also emphasised the desirabilf ty of having

a small size and the need for ensuring secrecy in the delibera-

tions.23 Indian public opinion, however, demanded a Consti-

tuent Assembly elected on the basis of adult suffrage but it

sought to draw a line between the deliberative aspects of

such an Assembly which called for a representative body of

an adequate sizc, and the more technical aspects of actual

drafting to be undertaken by a small body of experts. In the

opinion of the Sapru Committee, a clear line should be

drawn between “the debating of issues of vital importance,

the obtaining of agreement and the taking of decisions therc-

on, on the one side, and the actual drafting of the sections

and clauses of the constitution in which those decisions are

to be embodicd, on the other’. The former, according to

the Committee, was to be the work of a deliberative body of

adequate size, representative of all parts of the country and

Indian Annual Register, 1939, ii, p. 503.
* See Coupland, Report on the Canstitutional Problem in India, Part III, p. 35.
A Committee appointed in the year 1944 with Sir ‘ej Bahadur Sapru as

Chairman, known as Conciliation Committee, to examine the whole communal
and minorities question in India from a constitutional and political point of view.
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of all elements in national life and the latter was to be the

work of a small committee of administrators and experts.

The Indian National Congress was thus committed to

the principle of framing the constitution of India through

a Constituent Assembly. But until the adoption of its Lahore

Resolution in March, 1940, proposing a division of India and

the creation of independent States in the north-western and

eastern Zones of India where the Muslims were in a majority,

the Muslim League had not favoured the idea of a Constituent

Assembly as a propcr instrument for framing the constitution

of India. After the adoption of the Lahore Resolution, how-

ever, the attitude of the Muslim League seemed to have

undergone a change in favour of the idea of the Constituent

Assembly. But it demanded two Constituent Assemblics in

accordance with its demand for two separate States in the

country.

For the first time in the history of Indo-British relation-

ship the claim of Great Britain to judge India’s fitness for

self-government and to frame her constitution was given

up in the year 1940, when, with the approval of His

Majesty’s Government, Lord Linlithgow, the Viceroy of

India, declared on 8th August, 194016, that His Majesty's

Government would “most readily assent to the setting up

after the conclusion of the war, with the least possible delay,

of a body representative of the principal elements in India’s

national life in order to devise the framework of the new

constitution and they will lend every aid in their power to

hasten decisions on all relevant matters to the utmost degree’.

The framing of the constitutional scheme, 1t was conceded,

‘should be primarily the responsibility of Indians themselves

and should originate from Indian conceptions of the social,

economic and political structure of Indian hfe’. The British

Government could not, however, contemplate the transfer of

its responsibility for the peace and welfare of India to any

system of Government the authority of which was denied by

“large and powerful elements in India’s national life”. The

Viceroy also declared that His Majesty’s Government had

authorised him to invite a certain number of representative

15 Constitutional proposals of the Sapru Committee, p. 304.

16 Indian Annual Register, 1940, ii, pp. 372-3.
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Indians to joi. the Executive Council and to establish a war

advisorv council. This declaration is popularly known as

“ Aneust Offer’. The Congress, however, rejected this “August

Offer” because it did not meet its immediate demand for a

national Government at the Centre and its ultimate demand

for complete independence. It was also of opinion that the

offer, if accepted, would prove an impediment to the “evolu-

tion of a free and united India’ The offer was not

acceptable to the Muslim League because its: demand for

equal representation in the Viccroy’s Executive (Council with

the Congress was not met bv this offer.78 The Ycague at the

saine time declared that!* it stood by its Laho 'e Resolution

and the basic principle underlying it and tha pre partition
of India was the only solution of the Indian ¢onstitutional

problem.

The first few months of the year 1942 were « crucial time

for India and indeed for the whole world. A migity and secm-

ingly irresistible enemy of Great Britain had suddgnly appeared

on the eastern horizon. Within a short time Brit sh forces had

been driven out of Malava and had to run away from Singa-

pore. Rangoon fell on 7th March. The attitude of the Congress

remained the same. It was willing to take part in organising

the defence of India and to co-operate with the British Govern-

ment in its war effort if the independence of India was imme-

diately declared and a national Government established at the

Centre commanding the confidence of the Central Legislature.

The League, on the other hand, reiterated its demand for

’akistan as the only acceptable solution of the constitutional
problem of India. These circumstances foreed the British

Government to make an attempt to end the regrettable dead-

lock in India and it sent out Sir Stafford Cripps, a member
of the War Cabinet and Leader of the House of Commons

in England, on a mission to negotiate a settlement with India.

On his arrival in India he made a tentative declaration?® on
behalf of His Majesty's Government to end the constitutional

deadlock. This “Draft Declaration” of Sir Stafford Cripps
stated that on the cessation of hostilities a constitution-making

7 Thid., p. 196.

18 Tbid., p. 24.
M Ibid, p. 218

* Indian Annual Register, 1942, 1, pp. 220-3,
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body would be set up representing the provinces of British

India as well as the Indian States. It added that His Majesty’s

Government would undertake to “accept and implement’

the constitution framed by the constitution-making body,

provided that any province or provinces which were not pre-

pared to accept the new Constitution should be entitled to

form a separate Union or Unions. Further, a treaty was

to be negotiated between the British Government and the

constitution-making body to cover all matters arising out of the

complete transfer of authority from the British to the Indian

hands. The Princely States would be free to adhere or not

to adhere to the new constitution. The right of the proposed

Indian Union to decide tn future to sever its conncction with

the British Commonwealth was conceded. During the interim

period, however, the British Government must retain the

control and direction of the defence of India. But it would

be the responsibility of the Government of India with the

co-operation of the “‘pcoples of India” to organise to the full

her military, moral and matcrial resources.

The Cripps Offer was rejected by the Congress mainly

because no vital change in the system of Government was

contemplated by it during the interim period nor did it meet

the demand for the immediate establishment of a national

Government. Dr P. Sitaramayya was perfectly right when

he said: “The freedom of a province to cut out of the Union,

the exclusion of the States’ people from the picture and the

virtual reservation of Defence and War, were doubtless addi-

tional material factors”, but that they “relatively occupied a

secondary place.’’*! The constitution of the Viceroy’s Executive

Council was to continuc as before and all that was contem-

plated was to appoint some additional Indians, representing

different parties, to the Executive Council. The Congress did

not press for immediate legal change but it insisted that a

convention should be established that the Viceroy should treat

the Executive Council as a Cabinet and accept its decision

as binding on him. “I wanted’, says Maulana Azad, “that

a convention should be created by which the Council would

work like a de facto cabinet and the Viccroy like a constitutional

head. If we were satisfied on this onc point, we could accept

*1 See P. Sitaramayya, History of the Indian Congress, Vol. ii, p. 332.
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the offer and should not insist on a de jure transfer of power

during the war.’** But the Congress was told that that was

not possible and that the ‘‘Viceroy’s power must remain un-

altered not only in theory but in practice’’.*3 "Fhe Muslim

League rejected the offer because its demand for Pakistan was

not met by it.24 The offer was not accepted by the Hindu

Mahasabha because, according to it, the offer, if accepted,

would destroy the unity of India.”

There was widespread disappointment at the failure of the
Cripps’ Mission and the political situation in Ifdia rapidly

deteriorated. Mr Jinnah denounced the Congress jor attempt-

ing to establish a Congress Raj. The Congress unde the leader-
ship of Mahatma Gandhi demanded the immediat¢ abdication

of British authority in India. On 8th August, 1942) the famous

‘Quit India’ resolution was passed by the Congiess and on

the next day Mahatma Gandhi and other leaders of the

Congress were arrested and Congrcss organisatgons banned

throughout the country. Almost immediately digorder broke

out on a serious scale.

This unhappy situation continued for nearly three years.
An attempt was made by the British Government in the year

1945 to solve the difficult Indian problem and on 14th June

Lord Wavell, Governor-Gencral of India, broadcast®® his

proposals, intended, as he said, “to case the present political

situation and to advance India towards her goal of full sclf-

government’. The Viccroy announced that it was his intention

to hold a Conference at Simla to which would be invited

“Indian leaders both of central and provincial politics”. The

purpose of the Conference would be to “take counsel’’ with

the Viceroy with a view to the formation of a new Executive

Council. It would be an “entirely Indian Council, except for the
Viceroy and the Commander-in-Chief, who would retain his

position as War Member”. The portfolio of External Affairs
would be placed in charge of an Indian Member of the Council.

The Council would represent the main communities in India

ns See Maulana Azad, India Wms Freedom, p. 56.
“* See Jawaharlal Nehru, Discovery of India, p. 489. Sixth Edition, Published

by the Signet Press, Calcutta.
ndian Annual Register, 1942, i . 251-3.26 Thid., pp. 249-51. © > Pps a

6 Indian Annual Register, 1945, p. 247,
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and would include “equal proportion of caste Hindus and

Muslims’? and would, if formed, work under the existing

constitution. It was made clear that there could be no question

of the Governor-General ‘‘agreeing not to exercise his consti-

tutional power of control’’, but an assurance was given that the

power would “‘of course not be used unreasonably’’. The for-

mation of the Interim Government would in no way prejudice

the final constitutional settlement. Neither His Majesty’s

Government nor Lord Wavell had lost sight of the need for

a long-tern solution and the proposals were intended to pave

the way for it.

High hopes were raised on all sides from the broadcast of

the Viceroy, coupled with the release of the members of the

Congress Working Committee. On 25th June the Conference

met at Simla but it ended in failure. The Viceroy asked the

parties to submit lists of persons whom they would like to

be included in the proposed Executive Council. He received

lists from all the parties represented at the Conference except

from the European group, who decided not to send any

list, and from the Muslim League. Mr Jinnah wanted an

assurance from the Viceroy that all the Muslim members of

the Executive Council should be chosen from the Muslim

League.?” As the Viceroy had not been able to give that as-

surance,?® Mr Jinnah informed the Viccioy that he was not

in a position to send the names for inclusion in the proposed

Executive Council on behalf of the League, as desired by the

Viceroy.29 The Congress could not accept the position that all

the Muslim members should be nominated by the League.?°

On 14th July the Viccroy declared the failure of his endcavour

and in doing so he took the responsibility for the failure on

himself. It may be mentioned here that if the Conference had

not broken down ‘“‘the Muslims, who constituted only about

25 per cent of the total population of India, would have seven

representatives in a Council of fourteen.’

7 Letter to Lord Wavell, dated 7th July, 1945, Indian Annual Register,
1945, ii, p. 139.

19 *8 Lettcr to Mr Jinnah, dated 9th July, 1945, Indian Annual Register,

45, i, p. 140.

29 Letter to Lord Wavell, dated 9th July, 1945, Indian Annual Register,
1945, ii, p. 140.

30 Indian Annual Register, 1945, ii, p. 129.

31 See Azad, India Wins Freedom, p. 114.
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In the month of July, 1945, the Labour Party in England

came to power. Soon after Lord Wavell was summoned to

England for consultation with His Majesty’s Government and

it was announced that elections to the Central and Provincial
Legislatures would be held during the cold weather. Lord

Wavell returned to India on 18th September. On the next

day in a broadcast from New Delhi he announced that?? His

Majesty's Governinent was determined to go ahead and to do
its utmost to promote, in conjunction with the leaders of India,

the carly realisation of full self-government in Indja. “It is the

intention of His Majesty’s Government”, he ant ounced, “‘to

convene as soon as possible, a constitution-makiy g body and
as a preliminary step they have authorised me ti) undertake,

inimediately after the elections, discussions with thip representa-

tives of the Legislative Assemblies in the Prov| ces, to as-
certain whether the proposals contained in the 1 '42 Declara-

tion are acceptable or whether some alternative or modificd

scheme is preferable. Discussions will also be undprtaken with
the representatives of the Indian States with ai view to as-

certaining in what way they can best take their part in the

constitution-making body.” The Viceroy was authorised by

His Majesty’s Government to take steps to bring into being

an Executive Council which would have the support of the

main parties in India.

In the opinion of the All-India Congress Committee the

proposals made by the Viceroy were ‘“‘vague, inadequate and

unsatisfactory’? as they did not contemplate immediate

grant of independence to India. As a result, political situation

in India began to deteriorate rapidly. At this juncture, two

other important events occurred which further accentuated

the situation. One was the trial of the Indian National Army

prisoners in the months of November and December, 1945,

at the Red Fort in Delhi which materially contributed to the

growth of hatred, suspicion and conflict between the Indians

and the British Government; the other was a widespread

strike by the Royal Indian Navy in Bombay. That political
subjection of India could not be continued any longer became
obvious. On 19th February, 1946, the British Government

® Indian Annual Register, 1945, ii, pp. 148-9.
38 Tbid., p. 93.
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announced its decision* to send out to India a special Mission

of Cabinet Ministers consisting of the Secretary of State for

India, Lord Pethick Lawrence, the President of the Board of

Trade, Sir Staflord Cripps, and the First Lord of Admiralty,

Mr A. V. Alexander, to discuss with the representatives of

India what positive steps could be taken for giving effect to

the programme outlined in the broadcast of the Viceroy on

19th September, 1945. The policv bchind this decision to

send a Cabinet Mission to India was explained by the Prime

Munistcr, in the House of Commons on 15th and 16th March,

1946. He said that the idea of nationalism was “running very

fast in India and indeed all over Asia’’.25> The problem was

of vital importance not only to India and the British Gommon-

wealth and Empire but to the whole world.®® His colleagues

were going to India “with the intention of using their utmost

endeavour to help her to attain freedom as speedily and as

fully as possible”. What form of Government would replace

the existing regime was for the Indians to decide but it was

the desire of His Majesty’s Government to help India to

“set up forthwith a machinery for making that decision’.

India would decide whether she would remain within the

British Commonwealth or not. His Majesty’s Government was

not unmindful of the rights of the minorities who should be

able to live free from fear but, the Prime Minister declared,

it could not allow a minority “to place their veto on the

advance of a majority’’.3’ It was the intention of His Majesty’s

Government to sect up an interim Government enjoying the

grcatest possible support in India.

The Cabinet Mission arrived in New Delhi on 24th March,

1946.38 After holding preliminary discussions with the Viceroy

and the Provincial Governors the Mission gave interviews to

the leaders of different partics and groups in India. The

interviews began on Ist April, 1946. The Mission had no

concrete proposals to place before the leaders and the talks

were ofa general and exploratory nature. The Indian National

Congress and the All-India Muslim League were accepted by

34 The Stalesman, Calcutta, February 20, 1946.
35 The Statesman, Calcutta, March 16, 1946.

36 The Stalesman, Calcutta, March 17, 1946.

37 The Statesman, Calcutta, March 16, 1946.

38 The Statesman, Calcutta, March 25, 1946.
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on loth May, 1946, issucd a statement in which they sct forth

their proposals. _

On 12th May, 1946, the Cabinet Mission presented to the

Chancellor of the Chamber of Princes a ““Memorandum on

States’ Treaties and Paramountcy’”’ stating thercin that during

the interim period paramountcy would remain in opcration.

‘Phe paramountcy would not in any circumstances be trans-

ferred to any Indian Government. It was made clear by the

Mission that when an “independent Government or Govern-

ments” would come into existence the influence of the British

Government with those Governments would not be puch ‘‘as

to enable them to carry out the obligations of param ountcy”’,

nor could the British Government contemplate the ‘ctention

of British troops in India for that purpose. His IMajesty’s

Government would cease to exercise the powers of para-

mountcy. That would mean, it was stated, that all tac rights

surrendered by the States to the paramount powdr would

return to them and that “‘political arrangements bet{veen the

States on the one side and the British Crown an(_ British
India on the other will thus be brought to an en’. The

void would have to be filled “cither by the Statesientering
into a federal relationship with the successor Goverament or

Governinents in British India, or failing this, entering into

particular political arrangements with it or them’’.

Vhe Cabinet Delegation on 16th May, 1946, issued a long

statement#? containing its proposals. The proposals were de-

seribed as “recommendations” as distinguished from an award.

Justifying the procedure it finally adopted, the Mission stated

that it was necessary to make the recommendations as to the

broad basis of the future constitution of India because it had

become clear to it in the course of its negotiations with the

leaders of the w-rties that “not until that had been done was

there any hope of getting the two major communities to join

in the setting up of the constitution-making machinery”. The

Mission examined the proposal of a separate and fully in-

dependent sovereign State of Pakistan consisting of the six

Provinces as claimed by the Muslim League and also con-

48 Thid., pp. 31-382.
47 Ibid., pp. 1-7,

See also Appendix 18.
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sidered the alternative of “a smaller sovereign Pakistan’’

confined to the Muslim majority areas alone. For adminis-

trative, economic, malitary and geographical reasons the

claim for Pakistan was rejected and the Mission came to

the conclusion that “ncither a larger nor a smaller sovereign

state of Pakistan’? would solve the communal problem. While

rejecting the Leaguc’s demand for Pakistan as well the pro-

posals of the Congress, the Mission acknowledged what it

called “the very real Muslim apprchension that their culture

and political and social life might become submerged in a

purely unitary India in which the Hindus with their greatly

superior numbers must be a dominating element”. The Mission

claimed that the solution it offercd “would be just to the

essential claims of all parties and would at the same timc be

most likely to bring about a stable and practicable form of

constitution for All-India’. In paragraph 15 of the Statement

it was recommended that the constitution of India should

take the following basic form**®:—

(1) There should be a Union of India, embracing

both British India and the States which should deal with

the following subjects: foreign affairs, defence and com-

munications; and should have the powers necessary to

raise the finances required for the above subiccts.

(2) The Union should have an exccutive and a legis-

lature constituted from British Indian and States’ re-

presentatives. Any question raising a major communal

issuc in the Icgislature should require for its decision a

majority of the representatives present and voting of

each of the two major communities as well as a majority

of all the members present and voting.

(3) All subjects other than the Union subjects and all

residuary powers should vest in the provinces.

(4) The States will retain all subjects and powers

other than those ceded to the Union.

(5) Provinces should be free to form groups with

executives and legislaturcs, and each group could deter-

mine the provincial subjects to be taken in common.

(6) The constitutions of the Union and of the groups

48 Papers relating to the Cabinet Mission to India, p. 4.
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should contain a provision whereby any province could

by a majority vote of its legislative assembly call for

reconsideration of the terms of the constitution after an

initial period of ten years and at ten-yearly intervals

thereafter.”

The object of the Mission was, it was stated, not to lay down

the details of a constitution but to set up a Constituent

Assembly—-a machinery whereby a constitution could be

framed by Indians for Indians. The problem béfore the

Mission was to obtain “as broad-based and accurfte a re-

presentation’’ of the whole country as was possible. Th¢ Mission

felt that election based on adult suffrage, although the “most
satisfactory method’, would lead to a “‘wholly unal:ceptable

delay”. This was not challenged by the major political parties in

India. The only practical course, in the opinion of th@ Mission,
was to utilise the recently elected Provincial gislative

Assemblies as electing bodies. The Provincial Assengblies did

not, however, fairly reflect the relative size of the pppulation

of the different Provinces or, of the different elemceydts within

each Province. After considering the various methodg to over-

come this difficulty the Mission came to the conclusion that

the “fairest and the most practicable’? plan would be—

(a) to allot to cach province a total number of seats

proportional to its population, roughly in the ratio of

one to a million, as the nearcst substitute for representa-

tion by adult suffrage,

(b) to divide this provincial allocation of scats between

the main communities in cach province in proportion to

their population,

(¢) to provide that the representatives allocated to
each community in a province shall be elected by members

of that community in its Legislative Assembly.’’4®

For these purposes, the Mission recognised only three main

communities in India—Gencral, Muslim and Sikh. The

“General” community included all persons who were neither

Muslims nor Sikhs. Each Provincial Legislative Assembly

*° Papers relating to the Cabinet Mission to India, pp. 4-5.
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would elect the following number of representatives, each part

of the Assembly (Gencral, Muslim or Sikh) electing its own

representatives by the method of proportional representation

with single transferable vore5®:—

“TABLE OF REPRESENTATION

Province—

Madras

Bombay

United Province.

Bihar

Central Provinre ey

Orissa

Tota

Province—

Punjab .e

North-West Frontier Province

sind

Total

Province—

Bengal

Assam

Total

Section A

General

45

19

47

3]

16

9

167

Section B

General

8

Q

]

——

9

Section C

Gencral

27

7

34

Total for British India

Maximum for Indian States

Muslim

4

in 6 ho
on

Muslim

16

3

Muslim

38

3

36

Tota

Tota!

49

2]

55

36

17

9

187

Sikh Total

4 28

0 3

0 4

4 35

Total

60

10

70

.. 292

93

385

Note. In order to represent the Chief Commissioners’ Provinces there will

be added to Scction A the member representing Delhi in the Central Legis-

lative Assembly, the member representing Ajmer-Merwara in the Central

Legislative Assembly, and a representative to be elected by the Coorg Legis-
lative Council. To Section B will be added a represcntative of British Balu-

chistan.”’

50 Tbid., p. 5.

G: Ic—2
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Lord Pethick Lawrence in his broadcast from New Delhi

said that the plan would make it “‘possible for the Muslims

to secure the advantages of a Pakistan without incurring the

dangers inherent in the division of India’’.5! It was laid down

in paragraph 19 of the Statement” that after a preliminary

meeting of the Constituent Assembly for the election of a

(chairman and the setting up of an Advisory Committec the

provincial representatives would divide up in three Sections.

The Sections would proceed to scttle Provincial constitutions

for the Provinces included in each Section and wc ald decide

whether any group constitution should be framed. They would

then reassemble for the purpose of settling the Unjon const-

tution. The Provinces would be free, after the fist general

election under the new constitution, to opt out offthe group

in which they had been placed. The proposals d@alt in the

main with long-term arrangements although in pagigraph 23

of the Statement the Mission made it clear that %& attached

“the greatest importance” to the “setting up at @nce of an

interim Government having the support of the majpr political

parties”. The Mission refrained from giving a detaiJed picture

of the interim Government, its status and power and authority.

But it was assured that the British Government “recognising

the significance of the changes, will give the fullest measure

of co-operation to the Government so formed in the accom-

phshment of its tasks of aduunistration and in bringing about

as rapid and smooth a transition as possible.’>3 With regard

to the Indian States it was stated that paramcunicy could

neither be retained by the British Crown nor transferred to the

new Government. Tn other words, all the rights ‘tsurrendered

by the States to the paramount power will return to the States’’.

The Mission clauned that the Indian States were willing to

co-operate in the new development of India, anc it stated

that the precise form which their co-operation would take

must be a matter for negotiation.54

Mahatma Gandhi hailed the “State Paper” as the “best

document that the British Government could have produced

* Indian Annual Register, 1916, i, p. 152,
* See Appendix 18.

®° Papers Relating to the Cabinet Mission to India., p- 7.
"4 Ibid., p. 3.
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in the circumstances’’.®> According to his interpretation, the

grouping of Provinces was not compulsory and that the Pro-

vinces were perfectly free to form groups or not. In his opinion,

“the voluntary character of the Statement’? demanded that

the “liberty of the individual Unit should not be impaired”

and that the freedom given to a Province in paragraph 15(5)

of the Statement was not taken away by paragraph 19. The

Congress also held that grouping of Provinces was not compul-

sory. The Working Committee of the Congress in its resolution,

dated 24th May, 1946, declared that in order “‘to retain the

recommendatory character of the Statement, and in order

to make the clauses consistent with each other, the Committce

read paragraph 15 to mean that, in the first instance, the

respective provinces will make their choice whether or -not

to belong to the Section in which they arc placed’’.®® The

Cabinet Delegation could not, however, agree with the intcr-

pretation put by the Congress on paragraph 15 of the State-

inent of 16th May. It issued a statement on 25th May, 1946,

declaring that the grouping of the Provinces was an “essential

feature” of the scheme which could only be imodified by

agrecment between the partics.°’ In reply to a letter of Maulana

Azad, dated 25th May, 1946, in which he had asked for an

assurance that the Intcrim Government would function in

practice ike a Dominion Cabinet, the Viceroy told the Con-

gress President that®® he was sure that His Majesty’s Govern-

ment “‘would treat the new Interim Government with the

same close consultation and consideration as a Dominion

Government’.

The Council of the All India Muslim League passed a

resolution on 6th June, 1946, accepting the scheme embodicd

in the Statement of the Cabinet Mission.5® But at the same

time the Council reiterated that “the attainment of the goal

of a complete sovereign Pakistan” still remained the “‘unalter-

able objective of the Muslims in India for the achievement

of which they will, if necessary, employ every means in their

power, and consider no sacrifice too great”. The Muslim

55 Farijan, May 26, 1946, p. 152.

56 Papers relating to the Ciabinet Mission to India, p. 30.
8? Thid., pp. 24-25.

88 Thid., p. 35.

6° Ibid., p. 36-37.

1D B44
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League accepted the scheme because it thought that “the

basis and the foundation of Pakistan’ were inhcrent in the
plan of the Cabinet Mission by virtue of the compulsory

erouping of Provinces and in the hope that “it would ulti-

mately result in the establishment of complete sovereign

Pakistan’. It was also declared by it that the Muslim League
would keep in view “the opportunity and right of secession

of Provinces or groups from the Union, which have been

provided in the Mission’s plan by implication”. The Council
authorised Mr Jinnah to take such action as he woyld think

proper with regard to the formation of the Interim} Govern-
ment.

Side by side with this question of the grouping of Pro-
vinees there loomed on the horizon the question of parity

of representation in the proposed Interim Governngent. The

Viceroy at first suggested® as a basis of discussion 4 formula

f5:5:2, five on behalf of the Congress, five to repiescnt the

Muslim League, one Sikh and one Indian Christian or Anglo-

Indian. In the composition of the Cabinct suggest] by the

Viceroy there was to be parity between the Hindus ncluding

the Schedule Caste and the Muslims. ‘The Congress was

not prepared to accept any such proposal and was opposed

to “parity” in any shape or form. The Congress thought it ‘a

dangcrous innovation which, instead of working for harmony’’,

would be a “source of continuous conflict and troublc’’.

Mr Jinnah, on the other hand, insisted on parity of repre-

sentation in the Interrm Government. The Viceroy then

proposed a revised formula of 6:5:3.6 There would be six

Congressmen and five Muslim Leaguers. The Congress re-

jectedTM the revised formula because there was parity between

Caste Hindus and Muslims. A complete deadlock was thus

reached. The Viceroy then in concurrence with the Cabinct

Mission undertook the responsibility of presenting in specific

form his own scheme and it was incorporated in the Mission’s

statement of 16th June. The proposal put forward was for

69 Thid., p. 37.

61 Ibid., p. 37.
82 Jbid., p. 41.

63 Thid., p. 42.

$4 Tbid., p. 42.

65 Jbid., pp. 43-44,
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an Interim Government consisting of 14 members of whom

6 were to come from the Congrcss including a Scheduled

Caste member, 5 from the Muslim League, 1 Sikh, 1 Parsi,

1 Indian Christian. The Viccroy issued invitations to the

following pcrsons:

1. Sardar Baldev Singh. 8. Dr John Matthai.

2. Sir N. P. Engincer. 9. Nawab Mohammad

Ismail Khan.

3. Mr Jagjivan Ram. 10. Khwaja Sir Nazimuddin.

4, Pandit Jawaharlal Nehru. 1). Sardar Abdul Rab Nistar.

5. Mr M. A. Jinnah. 12. Mr C. Rajagopalachart.

6. Nawabzada Liaquat Ali 13. Dr Rajendra Prasad.

Khan.

7. Mr H. K. Mahatab. 14. Sardar Vallabbhai Patel.

The proposal was more in the nature of an award than a

recommendation because it was stated in paragraph 8 of

the statement: “In the event of the two major parties or

either of them proving unwilling to join in the setting up

of a Coalition Government on the above lines, it is the in-

tention of the Viceroy to proceed with the formation of an

Interim Government which will be as representative as

possible of those willing to accept the statement of May

l6th.”’ In reply to a letter of Mr Jinnah in which he had

asked for clarification, the Viceroy told the President of the

Icague in his letter, dated 20th Junc, 1946, that the “pro-

portion of members by communities will not be changed

without the agreement of the two major partics’.®® ‘he

Congress insisted on the inclusion of a Muslim member out

of its allotted quota of representation in the Interim Govern-

ment® to which the League objected.®® The Viccroy in-

formed the President of the Congress that it was not possible

for him and the Mission to accept the demand of the Congress

to include a Muslim of its own choice among the representa-

tives of the Congress in the Interim Government.® On 25th

June, the Working Committee of the Congress adopted a

66 Thid., p. 47.

87 Thid., pp. 48, 50.

68 Tbid., p. 58.

6° Ibid., p. 49.



29 CONSTITUTION OF INDIA

resolution in which it declared that the Congress did not

accept” the proposal for the formation of an Intcrim Govern-

ment as contained in the statement of June 16, because in the

formation of a provisional or other Government Congressmen

could never give up the “national character’’ of the Congress

and accept “an artificial and unjust parity or agrec to a

veto of a communal group’. ‘The Working Committec, how-
ever, decided that the Congress should join the proposed

Constituent Assembly with a view to framing the Gonstitu-
tion of a free, united, and democratic India. The Working
Jomunittee, at the same time, stressed the necessit of the

immediate formation of a representative and_ regponsible

national Government because, in Its opinion, the done
an “authoritarian and unrepresentative Governmen would

“put in jeopardy the work of the Constituent Assemily’’. On

the same day the Working Committee of the Muslinf League

passed a resolution declaring its intention to join the Interim

Government on the basis of the statement of 16th J) ne, and

“the clarifications and assurances given by the Vices oy after

consultation with the Cabinet Delegation in his lettér, dated

20th June, 1946, addressed to the President of the Muslim

League’. Thus on 25th June, 1946, the position was that

the Congress accepted the scheme embodied in the Statement

of 16th May, but refused to take part in the Interim Govern-

ment proposed in the statement of 16th June, the Muslim

League, on the other hand, accepted the scheme embodicd in

both the statements. Immediately the Viceroy told Mr Jinnah

that a situation had been produced in which paragraph 8 of

the statement of 16th June took cffect and that since the

Gongress and the Muslim League had both accepted the

Statement of 16th May, it was his intention to form a Coali-

tion Government including the representatives of both the

parties.” Mr Jinnah was also informed by the Viceroy that

the clection and the summoning of a Constituent Assembly,
as laid down in the Statement of the 16th May, were going

forward.

It was expected by the Muslim League that there would

70 Ibid., pp. 51-53.
11 Ibid. p. 53.

7 Ibid. p. 53.
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be an Interim Government without the representatives of the

Congress. In fact, Mr Jinnah in his letter, dated 26th Junc,

1946, addressed to the Viceroy expressed the hope that the

Viceroy would go ahead with the formation of the Interim

Government on the basis of the statement of June 16.73 The

Cabinet Mission, however, camc forward with its statement

of the 26th June, declaring that cfforts should be renewed for

the formation of an Interim Government in accordance with

the terms of paragraph 8 of the statement of 16th Junc.”4

Meanwhile the clection to the Constituent Assembly would pro-

ceed. It was also announced that the Cabinet Delegation would

leave India on 29th June, 1946. Mr Jinnah in his statement

of 27th June stated” that the Viceroy and the Cabinet Delc-

gation “‘were in honour bound to go ahead with the formation

of the Interim Government immediately with those who were

willing to come into the Interim Government on the basis and

principles set out in their statement of loth June’. He de-

manded the postponement of the election tc the Constituent

Assembly. He was, however, told that’ the Viceroy would

act under paragraph 8 of the statement of June 16 and that

the arrangement for the election to the Constituent Assembly

had already been put into operation and could not be post-

poned. The mattcrs were Icft in that uncertain state when

the legislatures entered upon the task of electing representa-

tives to the Constituent Assembly according to the plan

embodied in the Statement of 6th May.

At the session of the All-India Congress Committec, which

met at Bombav on 6th July to ratify the resolution of the

Working Committce accepting the proposals of the Cabinet

Mission, Maulana Azad, the retiring President, reiterated that

the interpretation put by the Congress on the grouping clause

was the correct one.”7 Pandit Nehru, who had been elected

President of the Congress, asserted that the Congress had

agreed only to join the Constituent Assembly and to nothing

more than that. He obscrved:78

73 [bid., p. 54.

4 Ibid., p. 54.

78 Ibid., p. 57.

6 Ibid., p. 60.

"7 The Statesman, Calcutta, July 7, 1946.

*8 The Statesman, Calcutta, July 8, 1946.
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“There is a good deal of talk of the Cabinet Mission’s

long-term plan and short-term plan. So far as I can see,

it is not a question of our accepting any plan, long or

short. It is only a question of our agrecing to go into the

Constituent Assembly. That 1s all—and nothing more

than that. We will remain in that Assembly so long as

we think it is good for India, and we will come out when

we think it s injuring our cause and then offer battle.

We are not bound by a single thing, except that we have

decided for the moment to go to the Constituent /issembly,

not certainly to deliver fine speeches but to bu.ld some-

thing to overcome some of our problems.”’

At a press conference held on 10th July, 1946, Pangit Nehru

expressed the opimion that the grouping principfe would

collapse. He said 37?

“The big probability is from any spproagh to the
question, there will be no grouping. Obviously Section

A will decide against grouping. Speaking betting

anguage, there was four to one chance of the North-

West Frontier Province deciding against grouping. Then

Group B collapses. It is highly likely that Assam will

decide against grouping with Bengal although I would

not lke to say what the initial decision may be, since

it is evenly balanced. But I can say with every assurance

and conviction that there is going to be finally no grouping

there, because Assam will not tolerate it under any circum-

stances whatever. Thus you sce this grouping business

approacheb trom any point of view, does not get on at

all.’

Pandit Nehru also expressed the opinion® that the power

of the Union would increase. In his opinion, Defence and
Gommunication would have a large number of industries
behind them, Foreign Affairs would include Foreign Trade
Policy and the Union would raise finance by taxation which
would include customs including tariff and probably income

°° The Statesman, Calcutta, July 11, 1946.
80 Thid.
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tax. We agree with Mr Leonard Mosley that that was a

moment in the history of India when ‘‘circumspection should

have been the order of the day” and that ‘“‘there was much

to be gained by silence” ®

These statements of the leaders of the Congress made

members of the Council of the Muslim League apprehensive.

At the session of the All-India Muslim League Council held

on 27th July, 1946, Mr Jinnah referred to the press conference

held by Pandit Nehru and said that,®* so far as the Muslim

League was concerned, paragraphs 15 and 19 of the State-

ment of 16th May formed the main basis of the scheme but

that the then President of the Congress (Pandit Jawaharlal

Nehru) had made it clear that the Congress was not bound

by paragraphs 15 and 19 of the Statement. He alleged that

the Congress had “rejected not only the two basic provisions,

but also the fundamentals of the scheme’? embodied in the

Statement of 16th May. The Council of the All-India Muslim

League accordingly adopted a resolution on 29th July, 1946,

declaring that®® since the Congress had, in fact, rejected the

scheme embodied in the Statement of 16th, May as was evidenced

by its resolution and by the statements made by the leaders

of the Congress, there was no justification for abandoning the

proposal contained in the statement of 16th Junc, namely,

the formation of Interim Government. ‘The Congress, it was

alleged, was not eligible to participate in the Interim Govern-

ment. The Congress had also declared that it would extend

the scope, powers and the subjects of the Union Centre which

were proposed to be confined to three specific subjects. The

Council thought that in these circumstances the interest of

the Muslims would not be safe in the Constituent Assembly

and it withdrew its acceptance of the proposals of the

Cabinct Mission. The Council, at the same time, called upon

the “Muslim nation to resort to direct action to achieve

Pakistan and assert their just rights’’.§*

The Working Committee of the Congress regretted the

decision of the Muslim League to withdraw acceptance of

the proposals of the Cabinet Mission. In its resolution, dated

81 See Leonard Mosley, The Last Days of the British Raj, p. 27.
82 The Statesman, Calcutta, July 28, 1946.

88 The Statesman, Calcutta, July 31, 1946.

84 Thid.
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10th August, 1946,%° it stated that though the Congress did

not approve of all the proposals of the Cabinct Mission, it

accepted the scheme embodied in the Statement of 16th May

“in ils entirety’. It maintained that each province had the

right to decide whether to join a group or not. The question of

interpretation, however, would be decided “by the procedure

laid down in the statement itself. The Committee emphasised

the sovereign character of the Constituent Assembly but at

the same time agreed that the Assembly would “naturally

function within the internal limitations which are inherent

in its task 86

As the League decided to stay out from the Interim

ment, the Viceroy invited Pandit Nehru, President

Congress,®* to assist him in the formation of the

on 2nd September, 1946.89 The Government consigted of

Pandit Jawaharlal Nehru, Sardar Vallabbhai Pat@l, Dr

Rajendra Prasad, Mr Asaf Ah, Mr CG. Rajagopalachari,

Mr Sarat Chandra Bose, Dr John Mathai, Sardar Baldev

singh, Sir Shaffat Ahmed Khan, Mr Jagjiban Ram, Syed

Ah Zahir and Mr CG. H. Bhaba. It was declared that two

Mushm members would be appointed later. On 24th August,

the Viceroy declared in his broadcast® from New Delhi that

he would implement the policy of His Majesty’s Government

of giving the new Government “the maximum freedom in

the day-to-day administration of the country” and that the

offer of five seats to the Muslim League was still open. On

7th September, in his first broadcast as the political head of

the Interim Government, Pandit Nehru saidTM that the Congress

would go into sections and that sitting in sections the re-

presentatives would consider the question of grouping. He

held out the assurance that the Congress would not by its

majority coerce any community but would seck “agreed and

8 The Statesman, Calcutta, August 11, 1946.
86 Thi. .
“7 ‘The Statesman, Calcutta, August 13, 1946.
88 ‘The Statesman, Calcutta, August 25, 1946.
"8 The Statesman, Calcutta, September 3, 1946,
" The Statesman, Calcutta, August 25, 1946.
* See Jawaharlal Nehru. Independence and After, p. 342.
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integrated solutions” of the problems. “We are perfectly

prepared to’’, he declared, ‘‘and have accepted, the position

of sitting in sections, which will consider the question of

formation of groups. I should like to make it clear, on be-

half of my colleagues and myself, that we do not look upon

the Constituent Assembly as an arena for conflict or the

forcible imposition of one viewpoint over another. We seek

agreed and integrated solutions with the largest measure of

goodwill behind them. We shall go to the Constituent Assembly

with the fixed determination of finding a common basis for

agreement on all controversial issues.” Once again there was

exchange of Ietters between the Vicerov and Mr. Jinnah and

on 13th September, 1946, Mr Jinnah informed the Viceroy

of the intention of the Muslim League to join the Interim

Government” and the namcs of Mr Liaquat Ali Khan,

Mr I. I. Chundrigar, Mr Abdur Rab Nistar, Mr Ghaznafar

Ali Khan and Mr jogendra Nath Mondal, were sent as the

representatives of the Muslim Leaguc.°3 They were then

appointed members of the Interim Government and in order

to “re-form the Cabinet’®! Mr Sarat Chandra Bose, Sir

Shaffat Ahmed Khan, Syed Ah Zahir tendered their re-

signations.

It was hoped at the time when the Muslim League joined

the Interim Government that it would join the Constituent

Assembly. But shortly after the representatives of Muslim

League had joined the Interim Government, Mr Jinnah

declared that the League would not join the Constituent

Assembly and that the League adhered to its demand for

Pakistan and two Constituent Assecmblies.9® While the matter

stood thus the British Prime Minister invited two represcn-

tatives each of the Congress and the League and in addition

the Sikh member of the Intcrim Government to go to London

for a further talk. This step was taken in view of the difh-

culties that had arisen in conncction with the question of

participation by the Muslim League in the Constituent

Assembly which was summoned to meet at Delhi on 9th

December, 1946. Pandit Nehru, Sardar Baldev Singh, Mr

®2 Indian Annual Register, 1946, ii, p. 274.

83 Tbid., p. 275.

%4 Thid., p. 264.

% Jbid., p. 279.
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Jinnah and Mr Liaquat Ali Khan, together with the Viceroy,

went to London for discussion. The discussion, however,

failed to bring about harmony between the points of view of

the Muslim League and the Gongress. On 6th December the

British Government issued a statement which threw a veritable

apple of discord into Indian politics. It was declared :°

‘The Cabinet Mission have throughout majntained

the view that the decisions of the Sections sh@uld, in
the absence of an agreement to the contrary, ke taken

by a simple majority vote of the representativd@s in the

Sections. This view has been accepted by the ‘Muslim

League, but the Gongress have put forward a : ifferent

view. Thev have asserted that the truc meanin,: of the

Statement,®? read as a whole, is that the Provinges have

the right to decide both as to Grouping and as o their

own constitutions.

“This Majesty’s Government have had Icga§ advice

which confirms that the Statement of May 14 means

what the Gabinet Mission have always stated was their

intention. This part of the Statement, as so interpreted,

must, therefore, be considered an essential part of the

scheme of May 16 for enabling the Indian people to

formulate a constitution which His Majesty’s Government

would be prepared to submit to Parliament. It should,

therefore, be accepted by all parties in the Constituent

Assembly.

“It, as, however, clear that other questions of inter-

pretation of the Statement of May 16 may arise and

His Majesty’s Government hope that if the Council of

the Muslim League are able to agree to participate in

the Constituent Assembly, they will also agrec, as have

the Congress, that the Federal Court should be asked to

decide matters of interpretation that may be referred to

them by either side and will accept such a decision, so

that the procedure both in the Union Constituent Assembly

and in the Sections may accord with the Cabinet Mission’s

Plan.”

%6 The Statesman, Calcutta, December 8, 1946.
** Statement of 16th May.
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It was also declared :98

“Should the constitution come to be framed by a

Constituent Assembly in which a large section of the

Indian population had not been represented, His Majesty’s

Government could not, of course, contemplate—as the

Congress have stated they would not contemplate—forc-

ing such a constitution upon any unwilling parts of the

country.”

Lhe Statement of 6th December suggested that the British

Government which was so strongly in favour of a united India

was moving towards the eventuahty ofa divided India. Pandit

Jawaharlal Nehru and Sardar Baldev Singh returned to

India highly dissatisfied and the Constituent Assembly met

on 9th December, 1946.

The Cabinet Mission recognised the Sikhs as one of “three

main communitics’®? in India and it claimed? that of the

“various alternatives” open to it, the “best one from the

Sikh point of view” had been chosen. But the Sikhs felt?

that the proposals of the Cabinet Mission would Icave them

without adequate safeguard against a Muslim majority in the

Punjab and in the north-west group. ‘Vhey also thought that

the Advisory Committee proposed in the Cabinet Mission’s

Statement of 16th May,!% was “‘wholly ineffective to safeguard

the just rights of the Sikhs’. At a representative conference of

the Sikhs held on 10th June, 1946, the proposals of the Cabinet

Mission were rejected. The Sikhs also refused to send their

representative to the Interim Government.1% The Working

Committee of the Congress, however, appealed! to the

Sikhs to reconsider thcir decisions and express their willingness

to take part in the Constituent Assembly. It also assured the

Sikhs that the Congress would give them “all possible support

in removing their legitimate gricvances and in securing

98 The Statesman, Calcutta, December 8, 1946.

89 Papers Relating to the Cabinet Mission to India, p. 9.
100 Jhid., p. 61.

101 Jbid., p. 62.

102 See Appendix 18.

108 Papers Relating to the Cabinet Mission to India, p. 62.

104 Indian Annual Register, 1946, i, p. 206.

105 Indian Annual Registcr, 1946, ii, p. 105.
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adequate safeguards for the protection of their just interests

in the Punjab”. In response to that appeal the Sikhs decided

to join the Constituent Assembly and center the Interim
Government.7°

The proposals of the Cabinet Mission with regard to the

Indian States were the following :—

(1) Paramountcy could not be retained by the British

Crown nor could it be transferred to the new Govern-
ment but according to the assurance given{ by the

Rulers that they were ready and willing , do so,
the States were expected to co-operate in he new

development of India.

(2) The exact form which the co-opcration of tlle States
would take must be a matter for negotiatio

(3) The States were to retain all subjects and} powers

other than those ceded to the Union, namely, [Foreign

Affiurs, Defence and Communications.

(4) In the preliminary stage the States were tq be re-

presented on the Constituent Assembly by a Nego-

tinting Committee. |

(5) In the final Constituent Assembly they were to have

appropriate represcntation not excceding 93 seats and

the method of selection was to be determined by

consultation.

(6) After the Provincial and Group Constitutions had

been framed by the three Sections of the Constituent

Assembly, the representatives of the Sections and of

the Indian States would reassemble for the purpose

of settling the Union constitution.

The proposals of the Cabinet Mission were considered by

the Standing Committee of the Chamber of Princes which
met m the second weck of June, 1946. The Committee was

of opinion that the proposals of the Cabinct Mission provided
the “necessary machincry for the attainment by India of
independence as well as a fair basis for further negotiation’’.

The Committee decided to set up a Negotiating Committee
and authorised the Chancellor of the Chamber of Princes to

106 Thid., ii, p. 15.
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arrange discussion with the corresponding Committee to be

set up by the representatives of British India in the Constituent

Assembly.10?

{I

The first meeting of the Constituent Assembly of India took

place in the Constitution Hall, New Delhi, on Monday, 9th

December, 1946, at 11 a.m.1°8 Two hundred and seven members

were present but all the seventy-four Muslim League members

and the Muslim representative from British Baluchistan were

absent. The four Muslim membcrs present were congressmen.

There was thus practically one organised political party from

the very beginning of the Constituent Assembly. The members

were divided provincewise as follows :11°

Madras - . e 43

Bombay ws . . 19

Bengal - . . 25

United Provinces .. . . 4?

Punjab L .. . 12

Bihar .. - - 30

C. P. and Berar .. a Le 14

Assam . i . 7

N. W. I. P. i .. . 2

Orissa 9

Sind .. . a . ]

Delhi .. i . .. |

Ajmer-Merwara

Coorg

Total 207

Dr Sachchidananda Sinha was elected temporary Chairman

of the Constituent Assembly.“! In his inaugural address he

emphasised, among other things, the need for “reasonable

107 Papers Relating to the Cabinet Mission to India, p. 64.
108 Constituent Assembly Debates, 9th December, 1916, p. 1.
109 The Statesman, Calcutta, 10th December, 1946.

110 Constituent Assembly Debates, 9th December, 1946, pp. 8 to 14,
111 hid., p. 1.
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agreements and judicious compromises” in framing a consti-

tution for a country like India.1® After the inaugural address

the members of the Assembly presented their credentials and

signed their names in the Register. ‘Ihe Assembly then ad-

journed till Tuesday, 10th December, 1946.48 The Constituent

‘Assembly of India did not commence work with any rules

ancl regulations framed by any outside authority. Necessarily,

‘tt had to frame its own rules and on 10th December, 1946,

a committee was appointed by it to frame Rules of Procedure

for the Assembly as well as for its various Scctions ard com-

mitices.44 Until those rules were framed the Assen

functioned according to the Rules and Standing Ofders of

the Central Legislative Assembly and the Chairman hgd been

authorised#® to modify those rules, as he would thing fit, for

the transitional period. On the same day, outside th@ Consti-

tucat Assembly, at a meeting of the Congress Party rpembers

of the Constituent Assembly it was unanimously deci¢ed that

Dr Rajendra Prasad should be the permanent Chaignan of

the Assembly. It was also decided to set up a committee of

thirty members to advise the Congress members in the Assembly

on issues that would come before the Assembly. Thoge thirty

members would include all the member; of the Working

Committee of the Congress.76 On the next day, in the Con-

stituent Assembly, Dr Rajendra Prasad was unanimously

elected permanent Chairman of the Constituent Assembly.1!?

Dr Rajendra Prasad observed that he was aware that the

Constituent Assembly had come into being with a number of

limitations,48 but he was of opmion that, in spite of those

limitations, the Assembly was a “‘sclf-governing, self-determin-

ing independent body” and no outside authority could inter-

fere with its proceedings, or ‘‘upset or alter or modify” its

decisions, and that it was “in the power” of the Assembly to

gct rid of those limitations. He, however, hoped that the

representatives of the Muslim League would soon join the

Assembly. He also expressed the hope that the Constituent

42 Thid.. p. 4.
118 Ibid, pp. 14.

“* Constituent Assembly Debates, 10th December, 1946, p. 33.
18 Jhid., pp. 19, 21.
18 The Statesman, Calcutta, 10th December, 1946.
117 Consti 5a Tht a Assembly Debates, 11th December, 1946, pp. 35-6.
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Assembly of India would place before the world a model of

a constitution which would “ensure to everyone freedom of

action, freedom of thought, freedom of belief and freedom of

worship, which will guarantee to everyone opportunities for

rising to his highest, and which will guarantee to everyone

frecdom in all respects.”’

On 13th December, 1946, Pandit Jawaharlal Nehru moved

his Objectives Resolution."® The Resolution, according to

Pandit Nehru, was “in the nature of a piecdge’’!° and did

not contain anything which was outside the limitations laid

down by the British Government or anything which was

‘‘disagrecable to any Indian’’. The Resolution, he said, sought

to lay down certain fundamental principles upon which the

future State of India was to be based. India, according to

that Resolution, would be an indcpendent sovercign Republic

with autonomous units and all powers and authority of the

State and its constituent units were presumed to be derived

from the people. The Resolution ran as follows: 171

(1) This Constituent Assembly declares its firm and

solemn resolve to proclaim India as an Independent

Sovereign Republic and to draw up for her future govern-

ance a Constitution;

(2) WHEREIN the territories that now comprise

British India, the territories that now form the Indian

States, and such other parts of India as are outside

British India and the States as well as such other terri-

tories as are willing to be constituted into the Independent

Sovereign India, shall be a Union of them all; and

(3) WHEREIN the said territories, whether with their

present boundaries or with such others as may be deter-

mined by the Constituent Assembly and_ thereafter

according to the Law of the Constitution, shall possess

and retain the status of autonomous Units, together

with residuary powcrs, and exercise all powers and

functions of government and administration, save and

except such powers and functions as are vested in or

119 Constituent Assembly Debates, 13th December, 1946, p. 57.

220 Thid., p. 56.
121 [hid p. 57.

G: Ic—3
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assigned to the Union, or as are inherent or implied in

the Union or resulting therefrom; and

(4) WHEREIN all power and authority of the So-

vercign Independent India, its constituent parts and

organs of government, are derived from the people; and

(5) WHEREIN shall be guaranteed and secured to all

the people of India justice, social, cconomic and political ;

equality of status, of opportunity, and before the law;

freedom of thought, expression, belief, faith, worship,

vocation, association and action, subject to Jaw and

public morality; and

(6) WHEREIN adcquate safeguards shall be provided

for minorities, backward and tribal areas, and qcpressed

and other backward classes; and

(7) WHEREBY shall be maintaincd the integaty of the

territory of the Republic and its sovercign rights{on land,

sea, and air according to justice and the law of civilised

nations; and

(8) this ancient land attains its rightful and Bonoured

place in the world and make its full and willing fontribu-
tion to the promotion of world peace and thé welfare

of mankind.”

In moving the Resolution Pandit Nehru said that it was

desirable at that stage to give some indications to the people

of India and to the world at large as to what was sought to

be achieved in the Constituent Assembly. The Resolution, he

added," “seeks very feebly to tell the world of what we have

thought or dreamt of so long, and what we now hope to

achieve in the near future.”’ He requested the members of

the Constituent Assembly not to consider the Resolution “in

a spirit of narrow legal wording” but to look at the ‘‘spirit

behind” it.

Dr M. R. Jayakar suggested? that further consideration

of the Resolution, which intended to lay down the “funda-

mentals of the Constitution’, should be postponed to a later

day to enable the representatives of the Muslim League and

of the Indian States to participate in the deliberations of the

122 Ibid. p. 58.
8 Constituent Assembly Debates, 16th December, 1946. p-. 71.
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Constituent Assembly. In his opinion, the power of the

Assembly to transact business at the prcliminary mecting

was limited by the Statement of 16th May, 1946, and

those limitations being accepted, the Constituent Assembly had

no power at that stage to adopt any fundamentals of the

constitution however “sketchy”? they might be. Accordingly,

he moved the following amendment to Pandit Nehru’s

Resolution:

“This Assembly declares its firm and solemn resolve

that the Constitution to be prepared by this Assembly

for the future governance of India shall be for a free

and democratic Sovereign State; but with a view to

securing, in the shaping of such a constitution, the co-

operation of the Muslim League and the Indian States,

and thereby intensifying the firmness of this resolve,

this Assembly postpones the further consideration of this

qucstion to a later date, to enable the representative. of

these two bodies to participate, if they so choose, in the

deliberations of this Assembly.’’124

Dr Jayakar added that the scheme embodied in the

Statement of 16th May contemplated that the Indian States,

the Congress and the Muslim League should have a chance

of having their say on matters relating to the framing of the

constitution of India. He pointed out that the Constituent

Assembly, as it was formed at that stage, was not complcte.?%5

The representatives of the Muslim League had not joined

the Assembly and the Indian States could not come at that

stage. The Negotiating Committee had been formed by the

Chamber of Princes but no such Committee had yet been

formed by the Constituent Assembly. He drew the attention

of the members of the Constituent Assembly to the statement

issucd by the British Government on 6th December, 1946,

and observed that the British Government would not force

a constitution framed by such an Assembly upon the unwilling

parts of the country. We agrce that in the formulation of the

objectives of the Constituent Assembly the Indian States had

124 Thid., p. 71.

125 Tbid., p. 74.
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a right to be consulted, especially as it was intended that the
Indian Republic would comprise the territories that formed

the Indian States. In fact, Shri C. P. Ramaswamy Ayyar,

who had been the Dewan of ‘Travancore, in a statement

issued on 14th December, 1945,226 described the Resolution

as “premature”. He also expressed the opinion that the

Resolution was likely to retard, instead of facilitating, that

process of mutual edjustment which could bring “real freedom

and selfGovernment to India’. The discussion on the Objec-

tives Resolution began on 13th December and continued on

16th, 17th, 18th and 19th December. On 19th De mbcr,

at a mecting of the Congress Party nembers of the Congtituent

Assembly it was decided that further discussion on the Objec-

tives Resolution should be postponed until the next greeting

of the Assembly #27 On 21st December, the Chairmarg of the

Assembly announced in the Assembly that??8 further digcussion

would be taken up in the month of January, 1947, when the

Assembly would mect again. He hoped that meanwhile the

representatives of the Muslim League would come in

On 21st December, 1946, however, the Constitucnt Agscmbly
appointed a Committec??® to confer with the Negotiating

Committee set up by the Chainber of Princes, for the purposes

of (a) fixing the distribution of scats in the Constituent

Assembly not exceeding 93 in number which were reserved

for the Indian States, and (b) fixing the method by which

the representatives of the Indian States should be returned

to the Assembly. On 22nd January, 1947, that Committec

was authorised by the Assembly to confer with such persons

as it would think fit for the purpose of examining the special

problems of Bhutan and Sikkim which did not fall within

the category of the Indian States.2° The Committee was

directed to report to the Assembly the result of such nego-

liations.

On 21st December, 1946, Shri K. M. Munshi presented

226 The Statesman, Caleutta, 16th December, 1946.

127 ‘The Statesman, Calcutta, 20th December, 1946.
B® Constituent Assembly Debates, 21st December, 1946, pp. 158-9.
128 Ibid. p. 158.
Members of the Committee: 1. Maulana Abul Kalam Azad, 2. Pandit

Jawaharlal Nehru, 3. Sardar Vallabhbhai Patel, 4. Dr B. Pattabhi Sitaramayya,
9. Shri Sankarrao Deo, 6. Shri Gopalaswamy Ayyanger.

189 Constituent Assembly Debates, 22nd January, 1947, p. 304.
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to the Assembly?! the report of the Committee on the Rules

of Procedure of the Assembly. Thereupon, the House converted

itself into a Committee of the whole Assembly with a view to

discussing the report iv camera and informally. The Rules of

Procedure, as accepted by the Gommittce of the whole

Assembly, were formally adopted by the Constituent Assembly

on 23rd December, 1946.82 The President declared that there

was no necessity of referring any matter to the Federal Court

regarding the interpretation of the Statement of May 16.188

The Assembly then adjourned till Monday, 20th January,

1947.

The discussion on the Objectives Resolution was resumed on

20th January, 1947.54 On 21st January Dr Jayakar said thatTM5

he had suggested postponement of the discussion on the

Objectives Resolution to enable the representatives of the

Muslim League and o: the Indian States to take part in the

deliberations of the House. But the representatives of the

Muslim League had not come in. So far as the representatives

of the Muslim League were concerned, he said, as the Assembly

had practically accepted the proposal contained in his amend-

ment he did not want to press it. In his reply to the debate,

Pandit Nehru observed®® that sufficient opportunity had been

given to the representatives of the Muslim League to join

the Constituent Assembly but that they had not come in.

He regretted their absence and said that the Constituent

Assembly would welcome them at anv future time when

they might wish to come. He, however, made it clear that

the work of the Coustituent Assembly would not be held up

in future, “whether any one comes or not’. Referring to the

Indian States Pandit Nehru remarked that}? it was a defect

of the scheme under which the Assembly was functioning

that the representatives of the Indian States could not come

in at that stage. On 22nd January the Objectives Resolution

was adopted by the Constituent Asscmbly.TM®

131 Constituent Assembly Debates, 21st December, 1946, p. 159.
182 Constituent Assembly Debates, 23rd December, 1916, p. 247.

183 Constituent Assembly Debates, 23rd December, 1917, p. 249.
144 Constituent Assembly Debates, 20th January, 1947, p. 253.
136 Constituent Assembly Debates, 21st January, 1917, p. 289.

136 Constituent Assembly Debates, 22nd January, 1917, p. 299.
187 Tbid.

138 Thid., p. 304.
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The proposals of the Cabinct Mission contemplated the
setting up of an Advisory Committee “on rights of citizens,

minorities and tribal and excluded arcas” at the preliminary

meeting of the Constituent Assembly aficr the election of the

Chairman.® But in order to “facilitate the entry” of the

representatives of the Muslim. League in the Constituent

Assembly and to secure their co-operation in its deliberations,

the appointment of the Committee had been postponed and

the Committee was actually appointed on 24th January,

1947.10 The Advisory Gommittee was asked to appo§ it sub-
comunittecs to prepare scheines for the administratiog of the

North-Western tribal areas, the North-Eastern tribql areas

and the cacluded and partially excluded areas. The Cogfamittee

was directed to submit its final report to the “Union Corgtituent

Assembly” within three months from the date of its ¢ppoint-

ment. It was, however, permitted to submit interiny reports

from time to time. But the Committee was directed tq sumbit

an interim: report on Fundamental Rights within sig weeks,

and an interim report on the rights of the minoritic$ within

tcn weeks, from the date of its appointment. The Cabinet

Mission recommended that!#! the Union Government should

deal with three specific subjects, viz., foreign affurs, defence

and communications, and should have the powers necessary

to raise finances required for those subjects. Accordingly, on

25th January, 1947, the Assembly appointed a Committe 14

to draw up a list of matters “included in and interconnected”

with the subjects assigned to the Gentre. The Commuiittec

was directed to submit its report not later than 15th April,

1947. Evidently, this step was taken to demarcate clearly

the fields of jurisdiction so that the authority of the Centre

might not cncroach upon that of the provinces or a group,

or that of the provinces or a group upon the Centre. But

having regard to the specified agenda of business for the

preliminary mectingTM of the Constituent Assembly, it may

be argued that it was not contemplated by the Cabinet

Mission that a decision in this regard should be taken at

189 Paragraph 19 (IV).
at ponstituent Assembly Debates, 24th January, 1947, pp. 325-7.

aragraph 15 (1) of the Statement of 16th May, 1946.
4° Constituent Assembly Debates, 25th January, 1947. pp. 330, 336.
#43 Paragraph 19 (IV) of the Statement of 16th May, 1946.
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the preliminary meeting of the Assembly. We may mention

here that on 2oth January, 1947, Dr H. CG. Mukherjee was

elected Vice-President" of the Constituent Assembly of India.

The Constituent Assembly adjourned to such day in the

month of April as the President might fix.

III

We have narrated what happened in the Constitucnt

Asscmbly from the date ofits commencement on 9th December,

1946, to that of its adjournment on 25th January, 1947.

Before we resume our narrative about the activities of the

Constituent Assembly, we may say a few words regarding the

contemporary political situation in the country. The Congress

considered the statement issued by the British Government on

6th December, 1946. In its opinion, the statement of the British

Government, though made by way of “interpretation and

elucidation’, was really in addition to, and variation of, the

Statement of 16th May in which the scheme of the Constituent

Assembly had been embodied. It still maintained46 that the

interpretation of the British Government with regard to the

method of voting in the Sections was not consistent with

provincial autonomy which was one of the bases of the scheme

as incorporated in the Statement of 16th May. The All-India

Congress Committee met on 5th and 6th January, 1947, to

consider the latest developments. The Committee adopted a

resolution in which tt was declared,!4" inier alia:

“The A.1.C.C. is anxious that the Constituent Assembly

should proceed with the work of framing a constitution

for free India with the goodwill of all parties concerned

and, with a view to removing the difficulties that have

arisen owing to the varying interpretations, agree to

advise action in accordance with the interprctation of

the British Government in regard to the procedure to

be followed in the sections. It must be clearly under-

144 Constituent Assembly Debates, 25th January, 1947, p. 329.
145 Thid., p. 341.

146 Statement of the Working Committee, 22nd December, 1946, the Statesman,
Calcutta, 23rd December, 1946.

147 The Statesman, Calcutta, 6th January, 1947.
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stood, however, that this must not involve any compulsion

of a province and that the rights of the Sikhs in the

Punjab should not be jeopardised. In the event of any
attempt at such compulsion, a province or part of a

province has the right to take such action as inay be

deemed necessary in order to give effect to the wishes

of the people concerned.”

The Working Committee of the Muslim League, in jts reso-

lution, dated 31st January, 1947,8 alleged that the ‘“‘qyalifying

clauses” in the resolution of the Congress, which squght to

give a right of veto within the Section to a provinc] and a

part of a province and to the Sikhs in the Punjab, coq pletely

neutralised the so-called acceptance of the statemen| of 6th

December by the Congress.49 In its opinion, the Congfess had

converted the Constituent Assembly “into a rump’ totally

different from what the Cabinet Mission’s Statemint had

provided for. It was further alleged that the Cogstituent

Assembly had, at its preliminary mecting, taken certain

decisions which had excceded the limitations impose] on its
powers by the Statement of 16th May and “impinged” upon

the powers and functions of the Sections. The Working Com-

mittee of the League called upon!® the British Government

to declare that the plan embodied in the Statement of 16th

May had failed. The Committee further held that the clection
to, and the summoning of, the Constituent Assembly had

been ab-initio Megal and demanded its dissolution forthwith.

We, however, think that it was not within the competence
of the British Government to dissolve the Constituent Asscmbly.

The Statement of 16th May made no provision for anv action
of that kind. All that the British Government could do was
to advise Parliament not to implement the Constitution framed

by the Constituent Assembly. The British Government found
the situation very grave and realised that this state of un-
certainty should in no case be allowed to continue. Therefore,
on 20th February, 1947, the British Prime Minister made a
statement in the House of Commons announcing the definite

748 The Statesman, Calcutta, 2nd February, 1947,
149 Th id.

150 Jbid,
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intention of His Majesty’s Government to transfer power to

Indians by a date not later than June, 1948. His Majesty’s

Government, he said, wanted to hand over responsibility to

“authorities established by a constitution approved by all

partics in India” in accordance with the proposals of the

Cabinet Mission. In his opinion, however, there was no

“clear prospect” of the emcrgence of such a constitution and

such authorities. There was still differences among Indian

political parties and the Constituent Assembly, which was

in session, was not fully representative and as such did not

fulfil the requirements contemplated in the Cabinct Mission’s

plan. The Prime Minister further declared that if such a

constitution was not framcd by a fully representative Consti-

tucnt Assembly before June, 1948, His Majesty’s Govern-

ment would have to consider “to whom the powers of the

Central Government in British India should be handed over,

on the due date, whether as a whole to some form of Central

Government for British India or, in some areas, to the existing

Provincial Governments, or in such other way as may seem

most reasonable and in the best interest of the Indian

people ’1 It was also announced that Lord Wavell would be

succeeded by Admiral the Viscount Mountbatten who would

be entrusted with the task of transferring to Indian hands

power “in a manner that will best ensure the future

happiness and prosperity of India.”’ Pandit Nehru described

the statement of the British Government as “a wise and

courageous one”’ and said that the work of the Constituent

Assembly must be carried on with greater speed.4? The new

declaration of policy was by no means a revocation of the

Cabinet Mission’s plan. What was of importance from the

point of view of broad principle was the pledge of the British

Government to withdraw from the Indian political scene by

an appointed date. The fixing of the deadline for the with-

drawal of the British marked ‘fa landmark just as the announce-

ment made by J.ord Linlithgow in 1940 stating that 1t was for

Indians themselves to frame their own Constitution was a wel-

come departure from the British Government’s past policy.’’453

151 The Statesman, Calcutta, 21st February, 1947.
152 The Statesman, Calcutta, 23rd February, 1947.

153 See D. N. Sen, Revolution by Consent?, p. 218.
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The Working Committee of the Congress welcomedTM* the

announcement made by the British Prime Minister to

transfer power by a date not later than June, 1948. It declared

that the Constituent Assembly was a voluntary body and

that the constitution framed by it would apply only to those

areas which accepted it. At the same time, it made it clear

that no province or part of a province which desired to join

the Indian Union could be prevented from doing so. There

should be no compulsion and the people would themselves
decide their future. The Committee invited the ‘Muslim

League to nominate representatives to meet the rppresen:
tatives of the Congress to consider the situation that had

arisen.

It may be recalled that on 21st December, 19146, the

Constituent Assembly had appointed a Committee!° {> confer

with the Negotiating Gommittce set up by the Chamber of

Princes, for the purposes of (a) fixing the distribution of seats

in the Constituent Assembly not exceeding 93 in number

which were reserved for the Indian States, and (b) fixing the

method by which the representatives of the Indiab States
should be returned to the Assembly. The joint mcétings of

the two Gommittees were held on 8th and 9th February and

Ist March, 1947.4° With regard to the method of distribution

of the 93 seats allotted to the States, the two committces

agreed}? that seats to individual States should be allotted

generally on the basis of one seat for one million of the popula-

tion, fractions of three-fourths or more should be counted as

one and lesser fractions should be ignored. Regarding the

imcthod of selecting representatives, it was agreed that fifty

per cent of the States’ representatives should be clected by

the elected members of the legislatures where they existed
and, where such legislatures did not exist, by the members of

other clectoral colleges. It was also agreed that the States

would try to increase the quota of clected representatives.
The agreement was ratificd458 by the General Conference of
the Rulers of the Indian States held on 2nd April, 1947.

a Indian Annual Register, 1947, i, pp. 117-18.
See page 36

** Constituent Assembly of India—Reports of Committees, First Series, p. 5.
87 Ibid., pp. 7.1).

Tbid., p. 17,
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Thereupon, the representatives of the States of Baroda, Cochin,

Udaypur, Jaipur, Jodhpur, Bikanir, Rewa and Patiala took

their seats in the Assembly on 28th April, 1947. Subsequently,

with the exception of Hyderabad, all the remaining States

entitled to individual representation sent their representatives

to the Constituent Assembly. Representatives were also re-

turned in due course by groups of States which had no

individual representation. The States Committce of the

‘onstituent Assembly presented its report on 28th April, 1947.

IV

The third session of the preliminary mecting of the

Constituent Assembly commenced on 28th April, 1947.

Dr Rajendra Prasad, President of the Constituent Assembly,

referred to the developments that were taking place in the

country and expressed the apprehension® that the proposed

Union of India might not include all its Provinces and that

there was a possibility not only of the division of India but

also of the division of some of its Provinces. In that case, he

said, the Constituent Assembly might have to draw up a

constitution based on such a division. Accordingly, the

Assembly decided to postponc?® the discussion of the report

of the Union Powers Gommittee as it thought that rigid

conformity with the Cabinct Muission’s Plan might not be

possible in the new situation, and permitted the Committee

to submit a further report. The Asscmbly then procceded to

discuss the interim report on fundamental rights.16! The dis

cussion began on 29th April and continucd up to 2nd May,

1947. We shall deal with this report and the discussion thereon

in the Constituent Assembly later on.

It may be mentioned that a committee had been appointed

by a resolution of the Constituent Assembly, dated 25th

January, 1947,162 to recommend “‘the order of further business”’

of the Assembly. Because of the changing political situation

in the country, which affected the programme of the Assembly,

that committce could not make any final recommendations.

159 Constituent Assembly Debates, 28th April, 1947, p. 345.

160 Jbid., pp. 361-2.

161 Constituent Assembly of India—Reports of Committees, First Series, pp. 18-31.

162 Constituent Assembly Debates, 25th January, 1947, pp. 329-30.
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It had suggested, however, that#® after discussing the reports

of the States Committee, Union Powers Committee and the

report of the Advisory Commuttec on fundamental rights, the

Constituent Assembly should appoint two scparatc com-

mittecs, one to report on the main principles of the Union

Constitution and the other to report on the principles of a

‘model? Provincial Constitution. Accordingly, and in pur-

suance of a resolution of the Assembly of 30th April, 1947,

these two committees were nominated by the President.1

The committees were directed to submit their reports before

the next session of the Assembly. On 2nd May the Assembly
adjourned again till such time as the President might fix.

V

We have stated before that Lord Mountbatten, the last
of the British Governors-General in India, was tntrusted

with the task of transferring to Indian hands power ‘In a
manner that will best ensure the future happiffess and

prosperity of India.”265 But the task was by no meang an casy
onc. Lord Mountbatten arrived in New Delhi on 22ndé March,

1947.16 Immediately thereafter, he began holding discussions

with Indian leaders with a view to obtaining an agreement

for the solution of the constitutional problem of India. But

there was hardly any possibility of agreement between the

Congress and the Muslim League on the Cabinet Mission’s

Plan of 16th May, 19416, which contemplated a united India.

On the other hand, communal tension in the country was

rising and the economic condition of the people was steadily

deteriorating. ‘Phe majority of the representatives of Bengal,

the Punjab and Sind as well as the representative of British

Baluchistan, who were members of the Muslim League, did

not join the Constituent Assembly. There was also a crisis16?

within the Interim Government and the Congress and the
minority members demanded the resignation of the re-

presentatives of the Muslim League from the Interim Govern-

* Constituent Assembly of India—Reports of Committers, First Series, p. 26.
Constituent Assembly Debates, 30th April, 1947, p. 461.

69 See page 41.

The Statesman, Caleutta, 23rd March, 1947.
see Alan Campbell-Johnson, Mission with Mountbatten, p. 44.
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ment.?8 It had alrcady been declared by the British Govern-

ment that if a constitution based on the Cabinet Mission’s Plan

was not likely to be worked out by a fully representative

Constitucnt Assembly, His Majesty’s Government would

consider to whom power should be handed over, whether as

a whole to some form of Central Government for British India,

or in some areas to the existing Provincial Governments, or

in such other way as might seem “‘most reasonable and in

the best interest’’ of the people of India. Lord Mountbatten

became convinced, after his discussions with the leaders of

India, that the June 1948 timc-limit, “far from being long

enough’’, was already “too remote a deadline’’.4® He sensed

the danger of a “‘politica] collapse’. He also became convinced

that there was no prospcct of an agrecd solution on the basis

of the Cabinet Mission’s Plan. An alternative plan had to be

found. As the leaders of India finally failed to agree on the

Cabinet Mission’s Plan, a partition of the country became

the inevitable alternative. Hence, His Majesty’s Government

issued a fresh statement on 3rd Junc, 1947. The plan em-

bodied in that statement came to be known as the

Mountbatten Plan.

It was stated?” that His Majesty’s Government had hoped

that it would be possible for the major parties in India to co-

operate in the working of the Cabinet Mission’s Plan, but

the hope had not been fulfilled. It had always been the desire

of His Majesty’s Government that powers should be trans-

ferred in accordance with the wishes of the Indian people

themselves. The task would have been facilitated if there

had been agreement among Indian political parties. In the

absence of such agreement the task of finding out a method

by which the wishes of the Indian people could be ascertained

had ‘‘devolved”’ on His Majesty’s Government. His Majesty’s

Government made it clear that it had no intention of

attempting to frame any ultimate constitution for India,

because that was a matter for the Indians themsclves. Nor

was there anything in the Plan to prevent negotiation between

different communities for a united India. It was also not the

168 See V. P. Menon, The Transfer of Power in India, pp. 335-6.

169 See Alan Campbell-Johnson, Mission with Mountbatten, p. 35.
170 Indian Annual Register, 1947, 1, pp. 143-6.
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intention of the British Government to interrupt the work of

the existing Constituent Assembly. At the same time, it was

clear that any constitution framed by the Constituent
Assembly could not apply to those parts of the country which

were unwilling to accept it. he problem was how to settle
“the best practical method”? of ascertaining the wishes of the
people of such areas on the issuc whether their constitution

should be framed by the existing Constituent Assembly, or

by a new and separate Constituent Assembly consisting of the
representatives of those arcas which might decide not to

participate in the existing one. The procedure progiosed was

to this effect: the Provincial Legislative Assemblics f Bengal

and the Punjab (excluding the European Mcmbeg) would

meet in two parts, one representing the Muslinyj majority

districts and the other the rest of the province. If a simple

majority of either part decided in favour of partition of the

Province, division would take place and ot anid would
be made accordingly. Before the question of partition was,

however, decided, it was desirable for the representatives of

each part to know in advance which Constituent Assembly

the province as a whole would join in the event of the two
parts deciding to remain united. Therefore, it was proposed

that, if any member of either part of the Legislative Assembly

so demanded, a meeting would be held of all the members of

the Legislative Assembly (other than Europeans) at which a

decision would be taken on the issue. In the event of partition

bemg decided upon, cach part of the Legislative Assembly

would, on behalf of the areas represented by it, decide whether

its constitution should be framed by the existing Constituent

Assembly, or by a new and separate Constituent Assembly.

The Legislative Assembly of Sind (excluding the European

members) would also at a special meeting decide whether its

constitution should be framed by the existing, or a new and

separate, Constituent Assembly. His Majesty’s Government

recognised the special position of the North-West Frontier

Province and declared that, in view of its spccial position, it

would be necessary to give it an Opportunity of reconsidering

its position in the event of the whole or any part of the Punjab
declaring against joining the existing Constituent Assembly.
Therefore, it was proposed that a referendum would be made
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to the electors of the Legislative Assembly to choose between

the existing Constituent Assembly and a new and separate

one. With regard to British Baluchistan, it was stated that

the Governor-General was examining how best British

Baluchistan, in view of its geographical situation, could be

given a similar opportunity of reconsidering its position.

Though Assam was predominantly a non-Muslim province,

the district of Sylhct, which was contiguous to Bengal, was

predominantly Muslim. If it should be decided to partition

Bengal, a referendum would be held in the district of Sylhet

to decide whether the district should continue to form part

of Assam or should be amalgamated with the new province

of East Bengal.

If partition of Bengal and the Punjab should be decided

upon, the statement added, it would be necessary to hold

fresh clections in order to choose representatives for the

respective Constituent Asscmblics on the scale of one for

every million of the population, according to the principle

contained in the Cabinct Mission’s Plan. Similar elections

would be held for Sylhet in the event of it being decided

that this district should form part of East Bengal.

The number of representatives to which cach area would

be entitled would be as follows :

Province Gencral Muslims Sikhs Total

Sylhet District ] 2 Nil 3

West Bengal 15 4 Nil 19

East Bengal 12 29 Nil 4]

West Punjab 3 12 2 17

East Punjab 6 4 2 12

His Majesty’s Government madc it clear that the decisions

announced above related only to British India and that its policy

towards former Indian States contained in the Cabinct Mission

Memorandum of 12th May, 1946!”, remained unchanged.

His Majesty’s Government cxpresscd full sympathy with

the desire of the major political parties for the earliest possible

transfer of power, and it was announced that His Majesty’s

Government was willing to hand over power even earlier

171 See page 39.
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than June, 1948. Accordingly, it was proposed to introduce
legislation during the current session of Parliament for the

transfer of power in 1947 on a Dominion Status basis to one
or two successor authorities, according to the decisions taken

under the Plan. That would be without prejudice to the right
of the Constituent Assemblies to decide in due course whether

the parts of India which they represented should remain

within the British Commonwealth.

Thus, the Mountbatten Plan contemplated the division of

India and the diviston of Bengal and the Punjab in certain

circumstances. The Plan was accepted by all the politic partics

in India.?”* It was thus agreed in principle that India Would be

divided and that Bengal and the Punjab would be partitioned.
In pursuance of the provisions of the statement! of 3rd

Junc, 1947, the Bengal Legislative Assembly met $n 20th

June, 1947, to decide the issue of partition of Bebgal. It
decided in favour of joining a new Constituent Agsembly.

The members representing non-Muslim majority {districts

then met and decided that Bengal should be partitiofed and
that the constitution of the non-Muslim areas should be

framed by the cxisting Constituent Assembly.2?3 In the! Punjab
the members of the Assembly representing non-Muslim
areas decided on 23rd June, 1947, that the non-Muslim areas

should join the existing Constituent Assembly.174 On 26th
June, 1947, Legislative Assembly of Sind decided to join a new
Constituent Assembly.2”8 In the referendum held in Sylhet
the majority of the voters voted in favour of joining East
Bengal. A referendum was also held in the North-West
Fronticr Province. The majority of the voters were in favour of
joining a new Constituent Assembly.?? In order to effect the
transfer of power the Indian Independence Bill!78 was passed

12 Indian Annual Register, 1947, i, pp. 123 and 257. The resolution of the Con-
gress Working Committee accepting the principle of partition of the country was
adopted by the A.LLC.C., 157 voting for, and 15 against-—(See Pyarelal, Mahatma
Grandhi—the Last Phase, pp. 251-6).
7 Indian Annual Register, 1947, i, p. 266.
174 Thid., p. 268.

1% Ibid., p. 270.
178 See V. P. Menon, The Transfer of Power in India, p. 388.
"7 See Ibid., p. 389.
“7° Before the Bill was introduced in Parliament copies of the Bill had beengiven to the leaders of India and they were allowed to study it—See LeonardMosley, The Last Days of the British Raj, p. 155.
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by the British Parliamer~ The Bill provided that as from

15th August, 1947, “two independent Dominions shall be

set up in India, to be known respectively as India and
Pakistan.”’ The Bull received the Royal assent on 18th July,

1947. Partition of India was thus accomplished.

VI

The new situation required rcoricntation of the programme

of the Constituent Assembly. It was no longer necessary for

the Assembly to split up into Scctions to consider the question

of groups as laid down in the Cabinct Mission’s Plan. The

provisions of the double majority1”® in the Assembly in regard

to the major communal issues were no longer operative. The

powers of the Union were no longer restricted to three subjects

onlv. The Order of Business Committce, to which we have

already referred, had considered this new situation and had

recommended!® that the Assembly should take decisions on

the reports of the Union Powers Committee and the Provincial

Constitution Committee in its next session and that the work

of drafting the Constitution Bill should be taken up at once

by a Drafting Committee. The Committee had also suggested

that the recommendations of the Advisory Committee, which

had not yet been considered by the Assembly, should be in-

corporated by the Drafting Committee in the Constitution

Bill.

The next session of the Constituent Assembly commenced

on 14th July, 1947. It did not accept the suggestions of the

Order of Business Committee for incorporation of the

recommendations of the Advisory Committee in the Constitu-

tion Bill. It directed the Advisory Committee to formulate

the general principles to be adopted in the Constitution in

relation to minoritics and decided that those principles should

first be approved by the Assembly and then incorporated in

the Draft Buill.182

The Assembly then procecded to discuss the reports of

the Provincial Constitution Committee and the Union Con-

179 Paragraph 19 (VII) of the Statement of 16th May, 1946.

180 Constituent Assembly of India—Reports of Committees, First Series, p. 32.

181 Constitucnt Assembly Debates, 14th July, 1947, pp. 552, 554.

G: 1c—4
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stitution Committee, appointed in pursuance of the resolution

adopted by the Assembly on 30th April, 1947.182 The Provincial

Constitution Committec had recommended?* the sctting up of

Cabinet system of Government in the Provinces and the Union

Gonstitution Committee had also recommended? the sctting

up of Cabinet system of Government at the Centre. It may

be noted here that Shri B. N. Rau, Constitutional Adviser

to the Constituent Assembly, had prepared an independent

memorandum on ‘‘A Model Provincial Constitution? ?® and
had submitted it to the Provincial Constitution Committee for

its consideration. He had also prepared another ind :pendent

memorandum on “Union Constitution’TM?8° and had s bmitted

it to the Union Constitution Committee. He had +: iggested

the setting up of Gabinet system of Government bof in the

Provinces and at the Centre. The Constituent Asscmbly

gencrally accepted the recommendations of these Committees.

We shall deal with these reports later on. After d§scussing

the reports of these two Committees the Assembly a journed

till 14th August, 1947.

On 14th August, 1947, at the stroke of the midnight

hour, when the world was sleeping India awoke to “life

and freedom”. She became an independent country.

As the clock struck twelve in the night, the members

of the Assembly stood up and took the following

pledge: 18?

‘At this solemn moment when the people of India,

through suffering and sacrifice, have secured freedom,

I,...., a member of the Constituent Assembly of India,

do dedicate myself in all humility to the service of India

and her people to the end that this ancient land attain

her rightful and honoured place in the world and make

her full and willing contribution to the promotion of

world peace and the welfare of mankind.”

182 See page 44.

Boe onstituent Assembly of India—Reports of Committees, First Series,

PP s88 Tada, pp. 43-65,
185 See B. N. Rau, India’s Constitution in the Making, pp. 141-52.
186 Jbid., pp. 62-96.
18? Constituent Assembly Debates, 14th August, 1947, p. 10.
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The President, Dr Rajendra Prasad, then proposed that

it should be intimated to the Viceroy—

(a) that the Constituent Assembly of India had assumcd

power for the governance of India, and

(b) that the Constituent Assembly of India had endorsed

the recommendation that Lord Mountbatten be

Governor-General of India from 15th August, 1947.

He also proposed that the message should be conveyed forth-

with to Lord Mountbatten by the President of the Constituent

Assembly and Pandit Jawaharlal Nehru. The proposals were

accepted by the Assembly. The transfer of power in India

was thus completed.

On 15th August, 1947, Lord Mountbatten was sworn in

as the first Governor-General of free India and he addressed

the Constituent Assembly of India on the same day. During

hus address he paid}§§ tributes to the wisdom, tolerance and

friendly help of the leaders of India which, he observed, had

enabled the transfer of power to take place ten and a half

months earlher than had originally been intended. He said,

among other things, that the plan embodicd in the statement

of 3rd June, 1947, had been evolved, at every stage, by a

process of “open diplomacy” with the leaders of India.

Referring to the Indian States, Lord Mountbatten said that

within less than three wecks practically all the Indian States,

geographically linked with the Indian Dominion, had joined

the Indian Dominion. There had thus been established “a

unified political structure” in the new Dominion of India.

The President of the Constituent Assembly, Dr Rajendra

Prasad, observed that!®® while the achievement of the Indians

was in no small measure due to their own sacrifices and

sufferings, it was also the “‘result of world forces and events”’

and that it was “‘the consummation and fulfilment of the

historic traditions and democratic ideals of the British race

whose farsighted leaders and statesmen saw the vision and gave

the pledges which are being redeemed today.” The President

paid tribute to Lord Mountbatten who, he said, played an

188 Constituent Assembly Debates, 15th August, 1947, p. 15.
189 Ibid, p. 20.
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important part in bringing about the transfer of power. The

President welcomed the representatives of the Indian States

which had acceded to India. He expressed the hope that the

Rulers of the States would follow the example of the King

in England and would become constitutional rulers.1%

It may be recalled that the Union Powers Committee had

presented its report on 28th April, 1947. But because of the

changes that had been developing in the political situation of

the country, the Constituent Assembly had thought that rigid

conformity with the Gabinct Mission’s Plan might} not be

possible and had, therefore, postponed the discussionjon that
report. The Assembly had also permitted that Comr —

submit a supplementary report.1 That supplementawy report

was presented to the Constituent Assembly on 20th |August,

1947.192 The discussion on the report continucd up fo 26th

August, 1947, but no final decision was taken. We shpll have
occasions to refer to this report when we shall deal with the

question of relationship between the Indian Unioi and its

constituent States as settled by the Constituent Ass@mbly.

On 27th August, 1947, Sardar Vallabhbhai Patel presented

to the Constituent Assembly the report! of the Advisory

Committee on rights of the minorities. The report was dis-

cussed by the Assembly on 27th and 28th August, 1947. The

report dealt with the “political safeguards’ of the minorities.

The main recommendations of the Committee were accepted

by the Assembly. We shall refer to the report and the discussions

thereon when we shall deal with minorities.

On 29th August, 1947, the Constituent Assembly appointed

a Drafting Committec! with Shri Alladi Krishnaswami

Ayyar, Shri N. Gopalaswami Ayyangar, Dr B. R. Ambedkar,

Shri K. M. Munshi, Saiyid Mohd. Saadulla, Shri B. L.

Mitter and Shri D. P. Khaitan as members, ‘‘to scrutinise

the draft of the text of the Constitution of India prepared by

the Constitutional Adviser!®> giving effect to the decisions

taken already in the Assembly and including all matters which

190 Thid., p. 22.
191 See page 43.
* Constituent Assembly of India—Reports of Committees, First Series, p. 66.
8 Constituent Assembly of India—Reports of Committees, Sccond Series,

pp. 30-34.

Constituent Assembly Debates, 29th August, 1947, pp. 319, 336.
% Shri B. N. Rau.
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are ancillary thercto or which have to be provided in such

a Constitution, and to submit to the Assembly for consi-

deration the text of the draft Constitution as revised by the

Committec.’’1%

The Drafting Committee was thus asked to prepare the draft

embodying not only the principles which had becn accepted

by the Assembly but also matters which had not been

considered by it.

The Drafting Committee completed its work within a

period of less than six months and on 21st February, 1948,

Dr B. R. Ambedkar, Chairman of the Drafting Committee,

submitted to the President of the Constituent Assembly the

draft of the new Constitution as settled by the Committee.19%

The Committee actually sat for 141 days!®8 to prepare the

draft. The Draft Constitution was published for general in-

formation, and comments and suggestions were invited?®® from

the Provincial Governments, the public, representative associa-

tions and also from the members of the Constituent Assembly.

Those comments and suggestions were duly considered by the

Drafting Committee. On 4th November, 1948, Dr B. R.

Ambedkar introduced the Draft Constitution in the Constituent

Assembly.2°° After a general discussion which may be called

the First Reading of the Constitution Bill, there commenced

a Second Reading or a consideration of the articles of the

Draft Constitution. The Second Reading commenced on

15th November, 1948791, and ended on 17th October, 1949.?02

The Third Reading of the Constitution Bill commenced on

17th November, 194979, and the Constitution was passed on

?6th November, 194924,

186 Constituent Assembly Debates, 29th August, 1947, p. 336.

187 See Draft Constitution of India, p. iil.
198 Constituent Assembly Debates, 25th November, 1949, p. 972.

189 Constituent Assembly Debates, 4th November, 1948, p. 17.
200 Thid., p. 31.

#01 Constituent Assembly Debates, 15th November, 1948, p. 397.

202 Constituent Assembly Debates, 17th October, 1949, p. 457.
*08 Constituent Assembly Debates, 17th November, 1949, p. 607.

204 Constituent Assembly Debates, 26th November, 1949, p. 995.



CHAPTER II

PREAMBLE

J

In this chapter we propose to deal with the deliberations of

the Constituent Assembly with regard to the Preamble to the
proposed Constitution of India. :

II

The Preamble to the Draft Constitution was considfred not

on 15th November, 1948, after the general discussiog on the

Draft Constitution was over—though the Draft Congtitution

started with it—but on 17th October, 1949, the date qn which

the Second Reading of the Constitution Bill was con@luded.2

The preamble stated as follows:

“WE, THE PEOPLE OF INDIA, having solemnly

resolved to constitute India into a SOVEREIGN DEMO-

CRATIC REPUBLIC and to secure to all its citizens:

JUSTICE, social, economic and political;

LIBERTY of thought, expression, belicf, faith and

worship ;

EQUALITY of status and of opportunity;

and to promote among them all

FRATERNITY assuring the dignity of the individual

and the unity of the Nation:

IN OUR GONSTITUENT ASSEMBLY this.......

tees cece scenes 0 A day of

May, 1948 a.p.), do HEREBY ADOPT, ENACT AND

GIVE TO OURSELVES THIS CONSTITUTION.”

1 Constituent Assembly Debates, 17th October, 1949, pp. 429-56, 457.
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The Preamble was, as rightly observed by Shri Alladi

Krishnaswami Ayyar’, “mainly founded on the Objectives

Resolution”? adopted by the Constituent Assembly on 22nd

January, 1947. The Objectives Resolution declared that

India was to be an Independent Sovercign Republic.? But

the Drafting Committee had adopted the phrase “Sovereign

Democratic Republic” because, in its opinion’, independence

was usually implied in the word “Sovereign” and as such

there was nothing to be “‘gained”’ by the word “‘Independent”’.

We agree. But the expression “‘Sovcreign Democratic Republic”’

also appears to us to be tautological because the word

“Republic” means ‘‘a state in which the supreme power

rests in the people and their clected representatives or officers,

as opposed to one governed by a King or a similar ruler.’’®

Hence, the word “democratic” appears to us to be superfluous.

Perhaps the word was used in its economic and social sense.

The Committce had added a clause about fraternity in

the Preamble, though it did not occur in the Objectives

Resolution, because the Committee had felt that the need

for “fraternal concord and goodwill” in India had been

greater at that period of Indian history than before and

that this particular aim of the new Constitution should be

emphasised by mentioning it in the Preamble. The Preamble

was adopted on 17th October, 1949°. It was adopted in the

form in which it had been drafted by the Drafting Gommittee.

The Preamble indicates the source from which our Con-

stitution derives its authority and also states the objects which

our Constitution seeks to promote.’ It was observed by Pandit

Thakur Dass Bhargava® that the Preamble to our Constitution

was “‘the most precious part” of our Constitution, that it

was the “soul of the Constitution”, that it was ‘‘a key to

the Constitution” and that it was a “‘proper yardstick with

which one can measure the worth of the Constitution.” “T

would like’, he added, “‘that we examine all the provisions

2 Constituent Assembly Debates, 23rd November, 1949, p. 834.
3 See page 33.

* Draft Constitution, p. iv.

5 New English Dictionary, Murray, Oxford.

6 Constituent Assembly Debates, 17th October, 1949, p. 456.

y 1 See Durga Das Basu, Commentary on the Constitution of India, Third Edition,
ol. I, p. 43.

8 Constituent Assembly Debates, 18th November, 1949, p. 684.
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of the Constitution by this touchstone of the Preamble and
thus decide whcther the Constitution is good or bad.” The

Preamble to a Statute, says Maxwell®, “has been said to be

a good means of finding out its mcaning, and, as it were, a
key to the understanding of it”, and that the Preamble may

“legitimately be consulted to solve any ambiguity, or to fix

the meaning of words which may have more than one, or

to keep the effect of the Act within its real scope, wkcnever

the enacting part is in any of these respects open to doubt.”

But the Preamble ‘‘cannot cither restrict or extend the enacting

part, when the language and the object and scope of the

Act are not open to doubt.”° It may be noted that ourS preme

Court has observed! that “the declaration made by the people

of India in exercise of their sovereign will’ in the Pr amble

to our Constitution is “‘a key to open the mind of the r akers”’

of the Constitution which may indicate the “general pu.tposes”’

for which the framers of our Constitution made sever il pro-

visions in the Constitution. But it has also been o ‘served

that the Preamble is not ‘‘a part of the Constitution’.
The Constituent Assembly did not adopt an independent

article declaring that all powcrs were derived from the pcople

though this was stated in the Objectives Resolution adopted

by the Constituent Assembly in January, 1947. But, in our

opinion, the expression ‘“We the people of India” implies that

our Constitution was ‘‘duly enacted and adopted by the

people of India, acting in its aggregate and sovereign

capacity through the Constituent Assembly of India.’?!2

During the discussion of the Preamble in the Constituent

Assembly, Shri Kamath rightly observed:#% ‘Here we are

not individuals. Here we are all the people of India.... All

that we have done in this Housc has been done on behalf

of and for the people of India.” It is true that our Constitution

was framed by thc Constituent Assembly which was not

fully representative of the nation. We have stated before that

° Maxwell on Interpretation of Statutes, Tenth Edition, 1953 by Granville Sharp
and Brian Galpin, p. 44.

10 Thad.. p. 44.

4 Special Ref. No. I of 1959 by President of India u/a 143 of the Constitution,
A.LR., 1960, S. CG. 845 (856).
. See D. N. Banerjee, Our Fundamental Rights—Their Nature and Extent,

p. 7.

** Constituent Assembly Debates, 17th October, 1949, pp. 438-9.
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that position had been accepted by the major political parties

of India. It 1s equally true that our Constituent Assembly

did not make any provision for ratification of the Constitution

framed by it by the people of India, or by the constituent

units, as was done in the United Statcs of America. But we

should remember that the position of the constituent States

of the proposed Indian Union was not the same as the position

of the constituent States of the American Federal Union.

Secondly, all the nine pre-existing Indian States mentiond

in the First Schedule to the proposed Constitution! had

signified their acceptance of the proposcd Constitution

before it was finally adopted by the Constituent Assembly.16

Thirdly, the electorate and all the political parties in India

have taken part in the last three general elections held on

the basis of an adult suffrage and this participation has

‘indirectly established beyond doubt the acceptance of the

Constitution” by the pcople of India. It has been observed

by the Calcutta High Court?’ that the Constitution of India

can be said “to have been framed by the people of India

for the people of India as a whole and in whom the real

sovereignty rests’ and that the Constitution “‘is a creation of

the people of India and not the States, the Statcs themselves

being created by the people of India.”’

** See page 16.

18 Hyderabad, Jammu and Kashmir, Madhya Bharat, Mysore, Patiala and
East Punjab States Union, Rajasthan, Saurashtra, Travancore-Cochin and

Vindhya Pradesh.

16 Constituent Assembly Debates, 26th November, 1949, p. 983. See V. P.
Menon, The Story of the Integration of the Indian States, pp. 467-70.

17 Hem Chandra Sen Gupta and others vs. Speaker of the Legislative Assembly, West
Bengal and others, 60 C.W.N., 555 (560).
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SOME PRELIMINARY OBSERVATIONS

J

We now propose to deal with the decisions of the

Constituent Assembly of India in regard to the salient

features of the new Constitution of India as fram@d by it.

In this connexion we shall take up what appear to us to be

the principal articles in the Draft Constitution. Fol reasons

of space we are omitting reference to what seem to us to be

articles of minor importance in the Draft Constitytion. In

this chapter we shall refer to the deliberations of th@ Consti-

tuent Assembly with regard to the proposed Indiag Union

and its territory.

II

Article 1 of the Draft Constitution stated as follows :

“1. (1) India shall be a Union of States.

(2) The States shall mean the States for the time being

specified in Parts I, IT and III of the First Schedule.

(3) The territory of India shall comprise—

(a) the territories of the States;

(b) the territories for the time being specified in

Part IV of the First Schedule; and

(c) such other territorics as may be acquired.”

This article was taken up for discussion on 15th November,

1948. In this article India was described as a “Union of

States”. For the sake of uniformity the Drafting Committee
had thought? it desirable to describe the Units of the pro-
posed Indian Union in the new Constitution as “States”,

whether they had been previously known as Governor’s

Reports of Committees of the Constituent Assembly of India, Third Series,
p. 172.

58



SOME PRELIMINARY OBSERVATIONS 59

Provinces, or Chief Commissioners’ Provinces, or Indian

States. The Committee, however, had admitted that some
difference would undoubtedly remain between the Units of

the Indian Union even in the new Constitution and, in order
to mark that difference, it had divided the States into three

classes enumerated in Part I, Part IJ and Part III of the First

Schedule. They corresponded respectively to the pre-existing

Governor’s Provinces, Chicf Commissioners’ Provinces and

Indian States. The Committee had preferred to follow the

language of the Preamble to the British North America Act,

1867,2 and had used the term “Union” instead of ‘‘Federa-

tion”. In its opinion, there were “advantages in describing

India as a Union” although its Constitution might be federal.

An interesting discussion took place over an amendment

moved by a member suggesting that in clause (1) of article

1, the words “‘secular, Federal, Socialist’’ should qualify the

description of India as a “‘Union of States’. Opposing the

amendment, Dr Ambcdkar said that* the Constitution

should not “‘tic down” the people of the country to live in a

particular type of society. A constitution, according to him,

was “‘merely a mechanism for the purpose of regulating the

work of the various organs of the State’ and was not ‘“‘a

mechanism whereby particular members or particular partics

are installed in office.”’ He observed that what should be

the policy of the State, how should the society be organised

in its social and economic side, were matters which should

be decided by the people themselves according to time and

circumstances. It could not be laid down in the Constitution

itself, because, in his opinion, that would be “destroying

democracy altogether’’. If it was stated in the Constitution, he

added, that the social organisation of the State should take

a particular form, that would take away the liberty of the

people to decide what should be the social organisation in

2 Preamble to the British North America Act, 1867:

“Whereas the Provinces of Canada, Nova Scotia, and New Brunswick have
expressed their desire to be federally united into one Dominion under the Crown

of the United Kingdom of Great Britain and Ireland, with a Constitution similar
in principle to that of the United Kingdom:

And Whereas such a Union would conduce to the welfare of the Provinces

and promote the interests of the British Empire..
3 Constituent Assembly Debates, 15th November, 1948, p. 399.
4 Ibid., p. 402.
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which they might wish to live. The amendment was not

accepted by the House.® A sharp debate developed over a

relatively unimportant point which forced Pandit Nehru to

express an opinion. This occurred when Shri H. V. Kamath®

and Shri Ghanshyam Singh Gupta’ suggested that in clause

(1) of article 1, for the word “‘States’’, the word “Pradeshas”’

should be substituted. "Thcir argument was that the word

“State” denoted sovercignty and that the word “‘State’’ was

used in the Draft Constitution to convey more than one

meaning. Pandit Nehru opposed® the amendment. He eX-
pressed the opinion that the word “Pradesh” lacked {specific

connotation and that the word “State” was “infinitely more

precise”? and more ‘‘definite”. The suggestions of Shri Kamath

and Shri Singh Gupta were not accepted by the Asgembly.

There were other amendments to article 1 for changing the

name of India to Bharat, Bharat-Varsha and Hin@usthan

which were not discussed on 15th November, 1948, and

further consideration of article 1 was held over.®

The discussion was resumed on 17th September, }1949.1°

Meanwhile, it had been decided by the Congres¢ party

members of the Assembly" that India under the proposed

Constitution should also be known by its ancient name,

Bharat. When the discussion was resumed the Assembly

accepted an amendment moved by Dr Ambedkar and for

clauses (1) and (2) of article 1 of the Draft Constitution, the

following clauses were substituted, namely:—?!®

(1) India, that is, Bharat shall be a Union of States.

(2) The States and the territories thercof shall be the

States and their territories for the time being specified

in Parts I, 11 and III of the First Schedule.”

5 Tiid., p. 403.

8 Ibid., p. 404.

* Ibid., p. 406.
8 Jbid., p. 411.
* Constituent Assembly Debates, 17th November, 1948, p. 432.
1° Constituent Assembly Debates, 17th September, 1949, p. 1669.
8 The Statesman, Calcutta, 16th November, 1949.
** Constituent Assemby Debates, 18th September, 1949, p. 1691.
Artie 1 of the Draft Constitution, as adopted by the Constituent Assembly,

became article 1 of the Constitution of India. This article was amended in the
year 1955 by the Constitution (Seventh Amendment) Act, 1955. See post. See
also Appendix 7,
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The word “Bharat” originated from Sanskrit and was sancti-

fied by usage and the decision of the Assembly was consistent

with popular sentiment.

The Assembly adopted article 2 of the Draft Constitution

which sought to authorise Parliament to admit by law into

the Indian Union, or establish, new States on such terms and

conditions as it would think fit. We find similar provisions

in the Constitutions of the United States of America! and

Australia.14

Article 3 of the Draft Constitution sought to make pro-

vision for formation of new States and alteration of areas,

boundarics or names of the existing Statcs. It laid down as

follows :—

*°3. Parliament may by law—

(a) form a new State by separation of territory

from a State or by uniting two or more Statcs

or parts of States;

b) increase the area of any State;

c) diminish the area of any Statc;

d) alter the boundaries of any State;

e) alter the name of any State:SN NS ON Oo
Provided that no Bill for the purpose shall be intro-

duced in cither House of Parliament except by the

Government of India and unless—

(a) either—

(?) a representation in that behalf has been made

to the President by a majority of the representa-

tives of the territory in the Legislature of the

State from which the territory 1s to be separated

or excluded; or

(77) a resolution in that behalf has bccn passed by

the Legislature of any State whose boundaries

or name will be affected by the proposal to be

contained in the Bill; and

13 Art. IV, Section 3.

M4 Section 121. Section 121 permits the Parliament of the Commonwealth to
admit to the Commonwealth, or establish, new States. This power has not been

exercised—See Jennings and Young, Constitutional Laws of the British Empire,

p- 213.
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(b) where the proposal contained in the Bill affects the

boundaries or name of any State, other than a State

for the time being specified in Part III of the First

Schedule, the views of the Legislature of the State

both with respect to the proposal to introduce the

Bill and with respect to the provisions thereof have

been ascertained by the President; and where such

proposal affects the boundaries or name of any

State for the time being specified in Part IH of the

First Schedule, the previous consent of the jState to

the proposal has been obtained.”

and that it would be enough if the views of the L

of the State were obtained by the President.15 Duf

discussion of that article opinion was sharply divideii in the

Assembly on a fundamental point concerning the relation-

ship between the Centre and the Indian States under‘the new

Constitution. An amendment to article 3 of the Draft Consti-

tution, moved by Dr Ambcdkar, provided the occasion.

Dr Ambedkar suggested a relaxation of the conditions under

which Parhament could discuss a proposal for increasing or

decreasing the area of a pre-existing Indian Province or

Indian State, altcring its nanie or boundarics and forming

a new State. Dr Ambcdkar suggested that for the existing

proviso to article 3, the following proviso should be substituted,

namicly :16

“Provided that no Bill for the purpose shall be intro-

duced in either House of Parliament except on the recom-

mendation of the President and unless—

(a) where the proposal contained in the Bill affects the

boundarics or name of any State or States for the

time being specified in Part I of the First Schedule,

the views of the Legislature of the State, or as the

** Foot-note at page 3 of the Draft Constitution.
%8 Constituent Assembly Debates, 17th November, 1948, p. 439.
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case may be, of each of the States both with respect

to the proposal to introduce the Bill and with respect

to the provisions thereof have been ascertained by

the President; and

(b) where such proposal affects the boundaries or name

of any State or States for the time being specified

in Part ITT of the First Schedule, the previous consent

of the State, or as the case may be, of cach of the

States to the proposal has been obtained.”

In the original draft the power to introduce the relevant

Bill was given exclusively to the Government of India. Under

the proposed amendment any such Bill, whether it was

brought by the Government of India or by any private

member, should have the recommendation of the President.

There was not much opposition to that amendment but the

provision in the article and in the suggested amendment

that previous consultation in the case of the provinces or

consent in the case of the Indian States was compulsory

before such a Bill could be recommended for introduction

in cither House of Parliament, caused a storm of protest

owing to the implied distinction between the different Units

of the proposed Indian federation.” Dr Ambedkar?® pointed

out that at that moment the members of the Assembly were

bound by the terms of the agreement arrived at between

the Negotiating Committee appointed by the Constituent

Assembly and the States’ Negotiating Committee. He said

that there was a distinct provision in that agreement that

nothing in it would entitle the Indian Union to encroach

upon the territorics of the Indian States. In his opinion, the

House “‘would do well in respecting that undertaking.” The

amendment of Dr Ambedkar was accepted by the Assembly

and the article, as amended, was adopted by the Assembly

on 18th November, 1948.19 The consideration of the article

was, however, reopened on 13th October, 1949. By that time

practically the process of integration of the former Indian

States with the Indian Union was completcd. It was decided

17 Constituent Assembly Debates, 17th November, 1948, p. 441.

13 Constituent Assembly Debates, 18th November, 1948, pp. 458-9.
19 Ibid., p. 465.
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that both in the case of pre-existing Indian Provinces and

former Indian States the views of the Legislatures should be

ascertained.2° Article 4 of the Draft Constitution, as adopted

by the Constituent Assembly. stated that any law referred

to in articles 2 and 3 should contain such provisions for the
amendment of the First Schedule as might be necessary to
give effect to the provisions of such law but that no such law

should be treated as Constitutional amendment for the pur-

pose of article 304. We shall see later on that article 304

prescribed special procedure for amendment {of the

Constitution.

Thus, legally speaking, even if the legislature of a State

expresses its views against the proposal to introduce the Bill

and also against the provisions thereof, Parliament ‘hay pass

a law increasing or decreasing the area of such Stat« 72 This,

we submit, is not proper. We think that it would h ve been

better if provisions were made by the Constituent / ssembly

to the effect that consent of the pcople of the State o , at any

ratc, consent of the Legislature of that State should i e neces-

sary for making such a law by Parliament. That wo Id have

been consistent with the Objectives Resolution «already

adopted by the Constituent Assembly which stated, among

other things, that “all power and authority of the Sovercign

Independent India, its constituent parts and organs of govern-

ment, are derived from the people.”*2 We may mention in

this connexion that under the Constitution of the United

States of America, no new State can be ‘formed or erected

within the jurisdiction of any other State; nor any State be

formed by the junction of two or more States or parts of

States, without the consent of the Legislatures of the States

concerned as well as of the Congress.”’2% Undcr the Consti-

tution of Australia, the Commonwealth Parliament can alter

the boundaries of a State with the consent of the Legislature

of that State and with the approval of the clectors of such

State.4 We think that the provisions of Constitutions of the
United States of America and Australia in this respect are

** Constituent Assembly Debates, 13th October, 1949, p. 215.
See Alan Gledhill, The Republic of India, p. 72.

#2 See page 34,

23 Art. IV, Section III.
% Section 123.
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better than those of the provisions of our Constitution. We

also agree with Prof. Alan Gledhill that “while a rearrange-

ment of Indian territory based on linguistic and economic

considerations might well be advantageous, a projected

rearrangement for purely political reasons might raise the

question whethcr the Constitution adequately protected

State rights.’’75

Article 3 of the Draft Constitution, as adopted by the

Constituent Asscmbly, became article 3 of the Constitution

of India. The proviso to this article was amended in the year

1955 by the Constitution (Fifth Amendment) Act, 1955.26

Under the original proviso, no Bill for the purpose of forming

a new State, increasing or diminishing the area of any State

or altering the boundaries or name of any State, could be

introduced in Parliament unless the views of the Legislature

of the State concerned both with respect to the proposal to

introduce the Bill and with respect to the provisions thercof

had been ascertained by the President. The substituted

proviso states that no such Bill shall be introduced in Parlia-

ment unless, where the proposal contained in the Bill affects

the area, boundaries or name of any of the States “specified

in Part A or Part B of the First Schedule’’,?’ the Bill has been

referred by the President to the Legislature of that State for

expressing its views thereon within such period as may be

specified in the reference or within such further period as the

President may allow and the pcriod so specificd has expired.

The object of the Constitution (Fifth Amendment) Bill,

1955, was, as stated by Shri C. C. Biswas,?8 the then Minister

of Law, Government of India, to prevent a State “‘to take

up a non-coopcrative attitude and thereby impede imple-

mentation of the Bill for the formation of new States or for

alteration of boundaries” of a State. In fact, the proviso to

article 3 was amended with a vicw to passing an Act

implementing the rccommendations of the States Rceorga-

nisation Commission.2® In the Statement of Objects and

25 See Alan Gledhill, The Republic of India, p. 72.
26 See Appendix 5.

2? The words and letters “specified in Part A or Part B of the First Schedule”
were omitted by the Constitution (Seventh Amendment) Act, 1956. See Appendix.

28 Lok Sabha Debates, 30th November, 1955, column 824.

*® See post.

G: 1c—5
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Reasons®°, which was published along with the Constitution

(Fifth Amendment) Bill, 1955, it was stated that the intention of

the proviso was to “ensure that the Legislatures of all the
States affected by a reorganisation proposal have a reasonable

opportunity of expressing their views.” It was observed by

Shri Biswas :3! “I made it quite clear that it 1s only as a safe-

guard against any possible contingency which may hold up

the passing of a Bill for forming a new State because of the

intransigence of any particular State. I referred to §.R.C.

Report only by way of illustration, because that is of immbcdiate
consequence.” Another member®? remarked that the Bill

sought to curtail ‘‘very drastically, the powers copfcrred

upon the State Legislatures to deliberate upon very
important measure such as the change of boundaries} which

may be effected (sic) by the report of the States Reorganisa-

tion Commission. Even though there is no mention fof the

report of the States Reorganisation Commission in this Bill,

that is the immediate provocation for the Bill.’’%8

30 The Gazette of India, Extraordinary, Part II, Section 2, November 4], 1955,
. 695,

Po Lok Sabha Debates, 30th November, 1955, column 867. :
82 Shri H. V. Kamath, Sce Lok Sabha Debates, 30th November, 1955; column

841.

See also the speech of Shri G. B. Pant, the then Minister o Home Affairs,
Lok Sabha Debates, 13th December, 1955, column 2463.

33 It may be interesting to note what actually happened in our Parliament
in connection with this matter. Originally the provisions for amendment of article

3 of the Constitution were included in clause 2 of the Constitution (Fifth Amend-

ment) Bill, 1955 (The Gazette of India, Extraordinary, Part II, Section 2, November

21, 1955). The provisions were subsequently included in clause 2 of the Consti-

tution (Seventh Amendment) Bill, 1955 (The Calcutta Gazette, Part VI, March 8,

1956, p. 73). On 30th November, 1955, the then Minister of Law, Government

of India, moved a motion for referring the Constitution (Seventh Amendment)

Bill, 1955 to a Select Committee. The Lok Sabha divided on that motion. 246

members voted for it and 2 members voted against it. The motion was declared

by the Speaker as not carried in accordance with rule 169 of the Rules of Procedure

and Conduct of Business in the House of the People (Lok Sabha Debates, Part

IT, 30th November, 1955, columns 822-3, 873-6, 890, 902). Rule 169 lays down

that if the motion in respect of a Bill seeking to amend the Constitution is that

it be referred to a Select Committee of the House then the motion shall be deemed
to have been carried if it is passed by a majority of the total membership of the
House and by a majority of not less than two-thirds of the members present
and voting. The provisions of the Constitution (Seventh Amendment) Bill, 1955,
were then included in the Constitution (Eighth Amendment) Bill, 1955 and this
Bill was introduced in Lok Sabha on 9th December, 1955 (Lok Sabha Debates,
9th December, 1955, columns 1945-6). ‘The provisions of the Constitution
(Eighth Amendment) Bull, 1955 were the same with those of the provisions of
the Constitution (Seventh Amendment) Bill, 1955 except that the words “or
within such further period as the President may allow and the period so specified
or allowed has expired” were added at the end. Rule 321 of the Rules of Procedure
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Article 3 deals with “the internal adjustment inter se of

the territories of India’. The power to cede any territory to

a foreign country cannot be read in article 3. An agreement

with a foreign country which involves a cession of a part of

the territory of India in favour of a foreign State cannot be

inplemented by Parliament by passing a law under article 3

of the Constitution.34 Parliament may, however, pass a law

amending article 3 so as to cover cession of any part of the

icrritory of India in favour of a foreign State. So far as acqui-

sition of a foreign territory is concerned, such acquisition can

be made by India in exercise of its inherent right as a sovercign

State. Such territory would automatically become part of

the territory of India. After such territory 1s acquired and

“factually made a part of the territory of India the process

of law may assimilate it either under Art. 2 or under Art.

3(a) or (b)”% of the Constitution of India.

and Conduct of Business in the House of the People states that ‘fa motion must

not raise a question substantially identical with one on which the House has

viven a decision in the same Session.”? The Lok Sabha had, therefore, to decide
that Rule 321 “in its application to the motion that leave be granted to introduce

a Bill further to amend the Constitution of India, namcly, the Constitution

(Kighth Amendment) Bill, 1955, should be suspended.’ (Lok Sabha Dcbates,
?’th December, 1955, column 1945). The Constitution (Eighth Amendment)

Bill, 1955 was passed on 13th November, 1955 (Lok Sabha Debates, 12th Decem-

ma 1955, columns 2254-68, Lok Sabha Debates, 13th December, 1955, columns

2419-78),

«4 Social Ref. No. I of 1959 by President of India u/a. 143 of the Constitu-
tion, A. I. R., 1960, S. C., 845 (860):

% Ibid., p. 858.



CHAPTER IV

FUNDAMENTAL RIGHTS

J

In this chapter we shall take up the question of fundamental

rights under the proposed Constitution of India.

II

Before we refer to the decisions of the Constituent Assembly

with regard to fundamental rights, we may mentionfhat the

idea of fundamental rights was present in Indian potty in a

very vague form even before the adoption of the new Consti-

tution of India.t But the demand for the inclusi of a

declaration of fundamental rights in the Constitud 1 Act

was not favoured by the Jomt Parliamentary Committec?

in its report on which the Government of India Adt, 1935,

was based. In its opinion, a mere declaration of right® was of

little practical valuc. The Indian Delegation demanded that

the Constitution Bill should contain certain fundamental

rights. Referring to that demand the Joint Parhamentary

Committee observed thai? “the most effective method of

ensuring the destruction of a fundamental right 1s to include

a declaration of its existence in a constitutional instrument.

But there are also strong practical arguments against the

proposal, which may be put in the form of a dilemma: for

elther the declaration of rights is of so abstract a nature that

it has no legal cffect of any kind, or its legal effect will be to

Impose an embarrassing restriction on the powers of the

Legislature and to create a grave risk that a large number

of laws may be declared invalid by the Courts because

inconsistent with one or other of the rights so declared.”

It may be noted here that the Amcrican view is different

1See Section 96 of the Government of India Act, 1915 and Sections 298 and

299 of the Government of India Act, 1935.
y 1 See the Report of the Joint Committee on Indian Constitutional Reform,

ol. I.

3 See Jbid., Vol. I, para 366.
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and that the Constitution of the United States of America

affords perhaps the best example of a democratic consti-

tution in which the idea of fundamental rights has been

developed. The Constitution of the United States of America,

as originally drafted, however, did not contain a full-fledged

bill of rights. In the opinion of Alexander Hamilton’, such

bills of rights “are not only unnecessary”? but ‘“‘would be

even dangcrous”’ because, he thought, they would contain

“various exceptions to powers not granted, and on this very

account would afford a colourable pretext to claim more than

were granted’’. Thomas jefferson, however, held a different

view. In his opinion, although a bill of rights “‘is not absolutely

efficacious under all circumstances, it is of great potency

always, and rarely inefficacious”’. “A brace the morc’’, he

said, “‘will often keep up the building which would have

fallen with that brace the less. There is a remarkable differ-

ence between the characters of the inconveniences which

attend a declaration of rights, and those which attend the

want of it. The inconveniences of the declaration are, that

it may cramp government In its useful exertions. But the evil

of this 1s short-lived, moderate, and reparable. The incon-

veniences of the want of a declaration are permanent,

afflictive, and irreparable. They are in constant progrcs-

sion from bad to worse. The executive, in our govern-

inents, is not the sole, it is scarcely the principal, object of my

jealousy. The tyranny of the legislatures is the most formid-

able dread at present, and will be for many years. That of the

executive will come in its turn; but it will be at a remote

period.”

The Jeffersonian point of view “ultimately prevailed, and

the result was the adoption in 1791 of the first ten amend-

ments to the Constitution of the United States as originally

drafted by the Philadelphia Convention in 1787.” We may

mention that this period practically coincided with the period

of the French Revolution. In the year 1789 the National

Assembly of France adopted the famous Declaration of Rights

of Man and Citizen and this Declaration greatly influenced

* See The Federalist (Max Beloff’s Edition, Oxford, 1948) No. 84, p. 439.

5 See Cooley, A Treatise on the Constitutional Limitations, 8th Edition, Vol. I,
p. 535

6 See D. N. Banerjee, Our Fundamental Rights, p. 33.
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the framers of the Amcrican Constitution. The framers of

our Constitution shared the American view’ and, therefore,

incorporated in our Constitution a list of fundamental rights.

We agree with Prof. D. N. Banerjec® when he says that “the

history of our country, the composition of its population, ideo-

logical differences among the different sections of the popula-

tion, our social traditions, and the requircments of true demo-

cracy, all necessitated it” and that our bill of rights “does

credit to the patriotism, political sagacity, and the con-

structive abilities of the framers of our Constitutidn’’.

IT]

We may now refer to the deliberations of the Codstituent
Assembly with regard to fundamental rights.

The Advisory Committce “on rights of citizens, mnorities
and tribal and excluded areas” to which we have already

referred, recommended,® in its interim report tha{ funda-

mental rights should be divided into two ort ee part
consisting of justiciable rights and the other part c@nsisting

of non-justiciable rights. The interim report dealt with justi-

ciable fundamental rights and the Committee prepared a

list of such justiciable rights. The Committee pointed out

that the right of the citizen to be protected in certain matters

was “a special feature of the American Constitution’. It

recommended that in the portion of the Constitution Act

dealing with the powers and jurisdiction of the Supreme

Court suitable and adequate provisions should be made to

define the scope of the remedies for the enforcement of these

fundamental rights. The main recomnicndations of the

Committee were accepted by the Constituent Assembly in

the third Session of the preliminary meeting which com-

menced on 28th April, 1947, and continucd up to 2nd May,

1947,7° and the decisions of the Assembly were incorpo-

* See in this connection The State of West Bengal vs. Subodh Gopal Bose and others,

ae, Supreme Court Reports, 1954, Vol. V, parts VI and VII, June and July,
J4, pp. 615-16.

§See D. N. Banerjec, Our Fundamental Rights, p. 36.
® Constituent Assemblv of India, Reports of Committees, First Series, pp. 18-25.
70 Constituent Assembly Debates, 28th April, 1947, 29th April, 1947, 30th

April, 1947, Ist May, 1947, 2nd May, 1947.
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rated by the Drafting Committee in Part III of the Draft

Constitution.

IV

On 25th November, 1948, the Constituent Assembly of

India began discussing articles in Part III of the Draft Consti-

tution dealing with fundamental rights. Dr B. R. Ambedkar,

Chairman of the Drafting Committee, moved an amendment

to article 7 dealing with the definition of the word “‘State’’,

which was accepted by the Assembly. The amended article

stated that the word “State” should include the Government

and Parliament of India and the Government and the Legis-

lature of each of the States and all local or other authorities

within the territory of India “or under the control of the

Government of India’’. The words ‘‘or under the control of

the Government of India” were added because it was thought!”

that, apart from the territorics which formed part of India,

there might be other territories which might not form part

of India but might be under the control of the Government

of India “‘under a mandate or trusteeship’ and that there

should not be any discrimination, so far as the citizens of

India and the residents of those territories were concerned,

in respect of fundamental rights. The cxpression “local

authority” according to the General Clauses Act, 1897,

means “a municipal committec, district board, body of port

commissioncrs or other authority Icgallv entitled to, or

entrusted by the Government with, the control or manage-

ment of a municipal or local fund’’.?? The expression “other

authorities” refers to authoritics “‘exercising Governmental

functions’’.14 Necessarily, it refers to public authorities and

not private authoritics.

On 30th November, 1948, the Constituent Assembly

adopted article 101° of the Draft Constitution conferring

11 Article 7 of the Draft Constitution, as amended, became article 12 of the

Constitution of India.

12 Constituent Assembly Debates, 25th November, 1948, pp. 607, 611.

18 Section 3 (31) of the General Clauses Act, 1897.

14 University of Madras vs. Shantha Bai. A.1.R., 1954 Madras 67 (68). It has
been held in this case that the Madras University is not covered by the words

“the State’’.

1° Constituent Assembly Debates, 30th November, 1948, p. 704.

Article 10 of the Draft Constitution became article 16 of the Constitution of
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equality of opportunity in matters of employment under the

State on all citizens and permitting the State to make reser-

vation of appointments or posts in favour of any “backward

class of citizens”? who, in the opinion of the State, were not

adequately represented in the services under the State. It

may be mentioncd here that the word ‘backward’? had been

introduced by the Drafting Committce. The word did not

exist in clause (5) of the report of the Advisory Congmittee

on Fundamental Rights as adopted by the Consfituent

Assembly in the April-May session in the year 1947.8 Justi-

fying the insertion of the word “backward” in article 10 of
the Draft Constitution, Dr Ambcdkar, Chairman of the

Drafting Committee, said that!” the Drafting Congmittce

had to safeguard the principle of equality of opportunif¥ and,

at the same time, satisfy the demand of communitics|which

had not been adequately represented in the services under

the State. In the opinion of the Drafting Committee, unless

some such qualifying word as “backward” was us¢d the
exception in favour of reservation would “ultimatcly tat up

the rule altogether’. Members of the backward classes! of the

Assembly hailed the provisions of article 10. We may men-

tion that the expression “‘backward class of citizens” is vague

and that it was not defined in the Draft Constitution,

nor has it been defined in the new Constitution of India. Thus,

it 1s within the power of the State to declare from time to

time who are the “backward class of citizens”. During dis-

cussion in the Constituent Assembly, one member’ rightly

pointed out that in the absence of a clear definition the ex-

pression was liable to different interpretations by different

persons and would “lead to a lot of litigation’’. Dr Ambedkar’s

reply!® was that the Drafting Committee had left the matter

to be decided by the local Government. He added that if the

local Government included in that category of reservation a

large number of seats one could very well go to the Supreme
Court and argue that the reservation was of “such a magnitude

India. Clause (3) of this article was amended by the Constitution (Scventh Amend-
ment) Act, 1956. See Appendix 7.

6 Constituent Assembly Debates, 30th April, 1947, p. 438.
7 Constituent Assembly Debates, 30th November, 1948, p- 702.

04a Shr a; T. Krishnamachari, Constituent Assembly Debates, 30th November,
» p. 699.

** Constituent Assembly Debates, 30th November, 1948. p. 702.
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that the rule regarding cquality of opportunity has been des-

troyed and the Court will then come to the conclusion whether

_,.the State Government has acted in a reasonable manner’’.

But it may reasonably be argued that in the absence of any

definite criteria it would be difficult for the court to help in

this matter. The article, however, did not empower the State

to reserve posts on communal lines.

On 29th November, 1948, the Constituent Assembly

adopted”, amidst shouts of “Mahatma Gandhi Ki Jai’, article

11 of the Draft Constitution which provided for the abolition

of untouchability. Article 12 stated: “No title shall be con-

ferred by the State.” It was decided*! by the Assembly that

“no title, not being a military or academic distinction’, should

be conferred by the State. But it is not clear which “honours

and dignities’’ were “intended to be covered” by the word

“title” .2?

Article 133 of the Draft Constitution guaranteed seven

fundamental rights, viz., (1) freedom of speech and expression,

(2) freedom of assembly, (3) frecdom of association, (4) free-

dom of movement, (5) freedom of residence and scttlement,

(6) freedom to acquire, hold and dispose of property, and

(7) freedom of profession, occupation, trade or busincss. ‘The

extent of the guarantee was, however, defined by limitations

contained in the article itself. The article consisted of two

parts—(i) the declaration of the rights in clause (1) consisting

of seven sub-clauses; and (ii) the limitations contained in the

five clauses, (2) to (6), cach clause regulating one or more of

the sub-clauscs of clause (1). Thirty-four amendments were

moved which sought to modify the article. The amendments

were moved on Ist December and the gencral discussion took

place on 2nd December, 1949. The main criticism was against

the restrictions imposed on the rights. It was alleged that

the rights given in one part of the article were taken away in

another part. The main suggestions were: (1) that clauses

(2) to (6), which sought to impose limitations on the rights,

20 Constituent Assembly Debates, 29th November, 1948, p. 669.

' jaruicle 11 of the Draft Constitution became article 17 of the Constitution of
nda.

21 Constituent Assembly Debates, Ist December, 1948, p. 711. This article
became article 18 of the Constitution of India.

22 See Alan Gledhill, Fundamental Rights in India, p. 53.

23 Sec Appendix 19.
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should be deleted from the article and there should be only

one proviso, namcly, that no citizen in the exercise of such

right, ‘‘shall endanger the security of the Statc, promote ill-

will between the communitics or do anything to disturb

peace and tranquillity in the country” ;** (2) that the article

should include frecdom of press and secrecy of postal, tele-

graphic and telephonic communications,” among the rights to

be given to the citizens; (3) that the individual should have,

in addition to other freedoms, the freedom “of thought and

worship; of press and publication’ ,*® (4) that the j citizens
should have the right?’ “to keep and bear arms’’; and (5)

that the citizens should have the right to follow the >ersonal

law of the group or community to which he _ belpnged.*8

Shri K. M. Munshi observed that*® the word ‘“‘s):dition”’

mentioned in clause (2) of article 15° created cong derable

doubts in the minds of the people and that the word had been

interpreted during the British regime very widely. He pointed

out that the public opinion had considerably chan{'ed and

said that a distinction should be drawn bctwecen criticism of

Government and “incitement which would un@crminc

the security or order’ on which civilized life was based. In

his opinion, criticism of Government could not be sedition

because that was the very essence of democracy. He, there-

fore, pleaded for the deletion of the word “‘sedition” from

clause (2) of article 13. He also suggested that for the words

“undermines the authority or foundation of the State’, the

words “which undermines the security of, or tends to over-

throw, the State” should be substituted. His object was, as

he said, to remove the word “sedition”? which was of ‘‘doubtful

and varying import”” and to introduce words which were

considered to be the “gist of an offence against the State’’.3!

24 Constituent Assembly Debates, Ist December, 1948, p- 727.
* Ihid., p. 712.

8 Thid.. p. 715.
2? Ihd., p. 718.

"8 Tbid., p. 721.
29 Thid., p. 731,
°° Clause (2) of article 13 stated as follows:
(2) Nothing in sub-clause (a) of clause (1) of this article shall affect the

operation of any existing law, or prevent the State from making any law, relating
to libel, slander, defamation, sedition or any other matter which offends against
decency or morality or undermines the authority or foundation of the State.”

* Constituent Assembly Debates, Ist December, 1948, pp. 731-2.
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Clauses (3) to (6) empowered the State to impose, under

certain circumstances, “restrictions” on the exercise of

the rights mentioned in clause (1). Pandit Thakur Dass

Bhargava moved an amendment suggesting the insertion of

the word “reasonable” before the word “restrictions”? occur-

ring in clauses (3) to (6) of article 13. The addition of the

word “reasonable’’, he claimed, would make it a matter for

the court to decide whether an Act was in the interest of

the public and whcther the restrictions imposed by the legis-

lature were reasonable.** Justifying the provisions of clauses

(3) to (6) of article 13, Shri T. T. Krishnamachari observed**

that there could be no absolute right and that every right had

to be abridged in some manner or other under certain circum-

stances. In his opinion, the Drafting Committee had chosen

the “golden mean” of providing a proper enumcration of

those rights which were considered essential for the individual

and at the same time putting such checks on them as would

ensure that the “‘State...which we are trying to bring into

being....will continue unhampered and_ flourish’. Dr

Ambedkar said in reply to the debate that®4 the expression

‘freedom of specch and expression” included the freedom

of press and publication. He could not agree with the sugges-

tion of Shri Kamath that the citizens should have the right

to keep arms. Referring to the suggestion that the citizens

should have the right to follow the personal law of the group

or community to which he belonged, Dr Ambedkar said

that the matter had already been fully debated when the

members had discussed the directive principles®* enjoining

the State to bring about a uniform civil code.

During his reply Dr Ambedkar did not refer to the criticism

about the restrictions on fundamental rights. But he had

referred to that criticism while introducing the Draft Consti-

tution in the Constituent Assembly on 4th November, 1948.

He had then said that®* the critics had relied on the Consti-

tution of the United States of America and the bill of rights

embodied in the first ten amendments to that Constitution

82 Ibid., p. 739.

33 Constituent Assembly Debates, 2nd December, 1948, p. 771.
34 Tbid., pp. 780-781.

°° Directive Principles were decided carlier, Sec next chapter.

36 Constituent Assembly Debates, 4th November, 1948, pp. 40-41.
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in support of their theory and had held the view that funda-

mental rights in the American bill of rights had been real

because they had not been riddled with “limitations and

exceptions”. Dr Ambedkar had remarked that the funda-

mental rights guaranteed by the Constitution of the United

States of America had not been absolute. In support of his

contention he had quoted*®’ the following extract fram the

judgement of the Supreme Court of the United States of

America in Gitlow vs. New York®®8, in which the issue hal been

the constitutionality of a New York “criminal anprchy”’

Jaw which had purported to punish utterances calculgted to

bring about violent change :

“It is a fundamental principle, long cstablishe@, that

the freedom of specch and of the press, which is gcured

by the Constitution, does not confer an absolute ght to

speak or publish, without responsibility, whatever one

may choose, or an unrestricted and unbridled ficense

that gives immunity for every possible use of lagguage

and prevents the punishment of those who abuge. this

freedom.’’%9

Dr Ambedkar had also said that in the United States of

Amcrica the fundamental rights, as enacted by the Constitution,
had been no doubt absoluic.4° Congress, however, had soon

found it absolutely necessary to qualify those fundamental
rights by limitations. When the question had arisen as to
the constitutionality of those limitations before the Supreme
Court, it had been contended that the Constitution had
given no powcr to the United States Congress to impose
such limitations, and the Supreme Court had invented the
doctrine of “police power” and had refuted the advocates of
absolute fundamental rights by the argument that every
State had inherent in it police power which was not required
to be conferred by the Constitution. Dr Ambedkar had also
quoted the following extract from the judgement of the Supreme
Court of the United States of America in the same case:

37 Thid., p. 40.

8869 Law Edition 1138.
39 Consti As 2io Tid. oe 40. Assembly Debates, 4th November, 1948, p. 40.
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“That a State in the exercise of its police power may

punish those who abuse this freedom by utterances inimical

to the public welfare, tending to corrupt public morals,

incite to crime or disturb the public peace, is not open

to question’’.“!

Speaking about the provisions of the Draft Constitution he

had said that instead of formulating fundamental rights in

absolute terms and depending upon the Supreme Court of

India “to come to the rescue of Parliament by inventing

the doctrine of police power”, the Draft Constitution had

permitted the State directly to impose limitations upon the

fundamental rights. ““What one does directly’, he had con-

cluded, “the other docs indirectly. In both cases, the funda-

mental rights are not absolute.’’4

The main changes made in article 13 of the Draft Constitu-

tion were the omission of the word “‘sedition” in clause (2)

and the insertion of the word ‘‘reasonable’’ before the word

“restrictions” in clauses (3) to (6). Article 13 was adopted

on 2nd December, 1948. The article was, however, reconsidered

on 17th October, 1949.43 On that date the words “‘contempt

of Court” were inserted after the word “defamation” in

clause (2). Article 13 of the Draft Constitution, as adopted

by the Constituent Assembly, became article 19 of the Consti-

tution of India.

Now what is the meaning of the phrase “reasonable re-

strictions”’? It has been held by the Supreme Court of India

that the phrase “‘connotes that the limitation imposed on a

person in enjoyment of the right should not be arbitrary

or of an excessive nature, beyond what is required in the

intcrests of the public. The word ‘reasonable’ implies intelligent

care and deliberation, that is, the choice of a course which

reason dictates. Legislation which arbitrarily or cxccssively

invades the right cannot be said to contain the quality of

reasonableness’’.“4 It has also been held that “‘the determina-

tion by the legislature of what constitutes a reasonable restric-

‘1 Ibid., p. 41.

«2 Ibid., p. 41,
“3 Constituent Assembly Debates, 17th October, 1949, p. 402.

“* See Chintaman Rao vs. The State of Madhya Pradesh, 1950 Supreme Court
Reports, p. 763.
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tion is not final or conclusive; it is subject to the supervision”
by the Supreme Court of India. It may be mentioned in

this connection that the Supreme Court of the United States

of Amcrica also held that*® ‘“‘determination by the Icgislature

of what constitutes proper exercise of police power is not

final or conclusive, but is subject to supervision by the Courts’.

In another case our Supreme Court held that?’ it was not

possible to ‘formulate an cffective test” which would enable

the Court “to pronounce any particular restriction. to be

reasonable or unreasonable per se. All the attendant gircum-
stances must be taken into consideration and one jcannot

dissociate the actual contents of the restrictions frq@m the

manner of their imposition or the mode of putting th@m into

practice. The question of reasonableness of the restfictions

imposed by a law may arise as much from the substantive

part of the law as from its procedural portion.”

, Clause I(a) of article 19 lays down that all citizergs have

the right to freedom of speech and expression. Clagse (2)

stated: “Nothing in sub-clause (a) of clause (1) shalf effect

the operation of any existing law in so far as it relgtes to,

or prevent the State from making any law relating td, libel,

slander, defamation, contcmpt of court or any matter’ which

offends against decency or morality or which undermines

the security of, or tends to overthrow, the Statc.’? Thus,

“public order’ was not made one of the purposes for which

restrictions could be imposed on the freedom of speech.

Incitement to an offence was not made one of the grounds

for imposing restrictions. The Supreme Court of India relied

upon the deletion of the word “sedition” from the Draft

Constitution and held*’ that “criticism of Government exciting

cdisaffectton or bad feclings towards it is not to be

regarded as a justifying ground for restricting the freedom

of expression and of the press, unless it is such as to undermine

the security of, or tend to overthrow, the State’’. ‘The Patna

High Court held*® that “af a person were to go on inciting

* See Ibid, p. 765.

“6 Meyer vs. Nebraska, 262 United States 390 (1042).
7 NV. B. hare vs. The State of Delhi, 1950 Supreme Court Reports, p. 519 (532).
*8 Romesh Thappar vs. The State of Madras, 1950 Supreme Court Reports, Vol. I,

Part VIL pp. 601-3.
"dn the matter of the Bharati Press: Sm. Sharla Devi vs. the Ghief Secretary to the

Government of Bihar, AT.R., 1951, Patna 12, at page 21.
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murder or other cognizable offences cither through the press

or by word of mouth, he would be free to do so with impunity

inasmuch as he would claim the privilege of exercising his

fundamental right of freedom of speech and expression. Any

legislation which seeks or would seck to curb this right of

the person concerned would not be saved under Art. 19 (2)

of the Constitution and would have t6 be declared void.

This would be so, because such speech or expression on the

part of the individual would fal} neither undcr libel nor

slander nor defamation nor contempt of Court nor any matter

which offends against decency or morality or which undermines

the security of or tends to overthrow the State.” The Supreme

Court made a distinction between legislation for the maintcn-

ance of “security of the State’? and legislation in the intcrest

of “public order’, and held that unless a law restricting

freedom of speech and expression was directed “solely against”

the undermining of the security of the State or the overthrow

of it, such law could not fall within the rescrvation under

article 19(2), although the restrictions which it sought to

impose might have Been conceived “generally in the interest

of public ordcr’’.*°

These decisions of the Supreme Court of India necessitated®4

amendment of clause (2) of article 19 of the Constitution,

and the Constitution (First Amendment) Act, 1951, was

passed in June, 1951.52 It may be mentioned here that while

explaining the reasons for amending the Constitution, Dr

Ambedkar, who was then Minister of Law, Government of

India, referred to these decisions of the Supreme Court and

observed that®® according to the decisions of the Supreme

Court it was open to any person “‘to incitc, encourage, tend

to incite or encourage the commission of any offence of murder

or any cognisable offence involving violence’? and that “‘the

only consequence”’ that would follow from these decisions “‘is

that we shall never be able to make a law which would restrict

the freedom of speech in the interests of public order and that

°° Romesh Thappar vs. The State of Madras, S.C.R. (1950), p. 602-3.
51 See Statement of Objects and Reasons, The Gazetle of India, Part IT, Section

2, May 19, 1951, page 357.
52 See Appendix 1.
*8 Parliamentary Debates (India), Official Report, 18th May, 1951, columns

9008-9010.
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we shall never be able to make a law which would put a

restraint upon incitement to violence”. Clause (2), as amended

by the Constitution (First Amendment) Act, 1951, stands

as follows:

(2) Nothing in sub-clause (a) of clause (1) shall

affect the operation of any existing law, or prevent the

State from making any law, in so far as such law imposes

reasonable restrictions on the exercise of the right con-

ferred by the said sub-clause in the intcrests of thé security

of the State, fricndly relations with forcign Stats, public

order, decency or morality, or in relation to g¢ontempt

of court, defamation or incitement to an offenc@.”’

Under the amended clause (2) of article 19, r@asonable

restrictions imposed on the right to freedom of sp@ech and

expression in the interest of “friendly relations with foreign

State” and of “‘public order’ are valid. The decisi

Supreme Court, in so far as it sought to draw a

between “security of the State’? and “public order”’’,

nullified from the point of view of the exercise of thd freedom

of specch and expression. Again, by the inscrtion of the words

“incitement to an offence’, the scope of the restrictions has

been widened and in the exercise of the freedom of speech

a citizen cannot claim immunity from lability in respect of

any offence. The implications of the expression “‘in the interests

of the security of the State” is much wider than the expression

“any matter which undermincs the security of, or tend to

overthrow, the State’? and the expression “in the interest of

fricndly relations with forcign Statc”’ is “too wide and too

elastic in its connotation’’. However, the words ‘‘in so far as

such law imposes reasonable restrictions” provide a safeguard

against any misuse of power under clause (2) of article 19, as

amended. Any such law has been made justiciable and a

competent court may declare such law as unconstitutional

ifsuch law does not fulfil the requirements of reasonable restric-

tions on freedom of speech. Hence, it is difficult to agree with

the vicws of the critics that our fundamental right of freedom

of speech and expression is “ncither fundamental nor right’’.*4

®4See D. N. Sen, From Raj to Swaraj, p. 98.
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Sub-clauses (d), (e) and (f) of clause (1) of article 13 of the

Draft Constitution of India, as adopted by the Constituent

Assembly, conferred upon the citizens of India the right to
move freely throughout India, to reside and settle in any

part of the territory of India and to acquire, hold and dispose

of property. Clause (5) of that article laid down: ‘Nothing

in sub-clauses (d), (e) and (f) of the said clause shall affect

the operation of any existing law in so far as it imposes, or

prevents the State from making any law imposing, reasonable

restrictions on the exercise of any of the rights conferred by

the said sub-clauses cither in the interests of the general public

or for the protection of the interests of any Scheduled Tribe.”

The word ‘‘State’’ includes, as we have already stated before,

“the Government and Parliament of India and the Govern-

ment and the Legislature of each of the States’ etc. Hencc, diff-

erent laws may be passed by different State Legislatures. There

is thus the danger of the growth of provincialism and “inter-

State ill-will’. Parliament of India alone should have been

given the power to make laws in these matters. Or, alter-

natively, provisions to the effect that no such law should

have effect unless it has received the assent of the President

should have been incorporated in order to secure uniformity

of Iegislation throughout the country.

It has been stated before®* that Dr Ambedkar, Chairman of

the Drafting Committee, quoted extracts from the judgement

of the Supreme Court of the United States of America in

Gitlow vs. New York in order to show that in the United States

of America fundamental rights are not absulute. It may be

mentioned that it was also held in Gitlow vs. New York that

freedom of speech and press “does not protect disturbances

of the public peace or the attempt to subvert the government.

It docs not protect publications or teachings which tend to

subvert or imperil the government, or to impede or hinder

it in the performance of its governmental dutics. It does not

protect publications prompting the overthrow of government

by force; the punishment of those who publish articles which

tend to destroy organised socicty being essential to the security

of freedom and the stability of the State. And a State may

55 See page 71.
66 See pages 76-7.

G: Ic—6
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penalize utterances which openly advocate the overthrow of

the representative and constitutional form of government of

the United States and the several States, by violence or other

unlawful means. In short, this freedom does not deprive a

State of the primary and essential right of sclf-preservation,

which, so long as human governments cndure, they cannot be

denied.’*>? It was also held by the Supreme Court of the

United States of America in another case that®® in the United

States neither property rights nor contract rights “‘are absolute,

and equally fundamental with either 1s the right of the public

to regulate such rights in the common intcrest, subivet to
constitutional restraints”.

Article 19 of our Constitution “gives a list of inglividual

libertics and prescribes in the various clauses the rg€straints

that may be placed upon them by law, so that they pay not

conflict with public welfare or gencral morality’’.°4 It was

observed by Mukerjca J. ofour Supreme Court in A. AY Gopalan

vs. State of Madras that® what our Constitution “att@mpts to

do in declaring the rights of the people is to strike a balance

between individual liberty and social control’. Gpcaking

about our new Constitution Das J. has observed in‘ Staie of

Bihar vs. Kameswar Singh, that our Constitution “‘has not

ignored the individual but has endeavoured to harmonise

the individual interest with the paramount interest of the

community” and that ‘fa fresh outlook which places the

gencral interest of the community above the intercst of the

individual pervades our Constitution’.

It may be mentioned here that clauses (2), (3) and (4) of

article 19 were amended in the year 1963 by the Consti-

tution (Sixteenth Amendment) Act, 1963.6? According to the

provisions of this Act, reasonable restrictions can «also be

imposed on the freedom of speech and expression, freedom

of assembly and frecdom of movement in the interest of the

“sovereignty and integrity of India’. The amendments of

these clauses were thought to be “absolutely necessary’? be-

5769 Law Edition 1146.
58 Teo Nibbia vs. New York, 78 Law Edition 940.
. A. k. Gopalan vs. the State of Madras, 1950 Supreme Court Reports, p. 254.

id.

$? 1952 Supreme Court Reports 889, at pp. 996-7.
$2 See Appendix 16.
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cause it was found that the words of these clauses did not

‘cover a power designed to curb activitics which seek to

challenge the sovereignty and integrity of India’’.6? The

amendments were made, as observed by Shri A. K. Sen,®4

Minister of Law, Government of India, to empower the

State to impose restrictions on the activities of those “individuals

or organisations who want to make sccession from India or

disintegration of India as political issues for the purpose of

fighting clections’’.® It may be noted here that the Constitution

(Sixteenth Amendment) Bill, 1963 was passed unanimously by

Parliament.®®

We may now pass on to article 15 of the Draft Constitution.

Article 15 was the subject of a sharp controversy in the

Constituent Assembly even among the members of the Drafting

Committee. The article laid down that no person “‘shall be

deprived of his life or personal liberty except according to

procedure established by law, nor shall any person be denied

equality before the law or the equal protection of the laws

within the territory of India’’. The article as originally suggested

by the Advisory Gommittee on Fundamental Rights and as

adopted by the Constituent Assembly during April-May

session in the year 1947, stated: ‘“No person shall be deprived

of his life or liberty without due process of law, nor shall

any person be denied equality before the law within the

territorics of the Union.’’®’? The Drafting Committee had

substituted® the expression “except according to the procedure

established by law” for the words “‘without due process of

law’? because, in its opinion, the former expression was “‘more

specific’. Such expression, it may be mentioned, can be

found in the Japanese Constitution.£® When article 15 came

63 See the specch of Shri A. K. Sen, Minister of Law, Government of India,

Lok Sabha Debates, May 2, 1963, columns 13409-11.

6! Lok Sabha Debates, January 22, 1963, columns 5759-5764.

65 "The Constitution (Eighteenth Amendment) Act was passed with a view
to giving effect to the recommendations of the Committee on National Integration

and Regionalism appointed by the National Integration Council. Sec Statement

of Objects and Reasons, the Gazette of India, Extraordinary, Part IY, Section

3, January 21, 1963. See also the speech of Shri A. K. Sen, Minister of Law,
Government of India, Lok Sabha Debates, January 22, 1963, columns 5760-1.

86 Lok Sabha Debates, May 2, 1963, columns 13498-500.
87 Constituent Assembly Debates, 30th April, 1947, p. 457. See also Constituent

Assembly of India, Reports of Committees, First Series, pp. 22, 29.

88 Sce Draft Constitution of India, p. 8, footnote.

8° Art. XXXI of the Japanese Constitution of 1946 says—
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up for discussion on 6th December, 1948, Pandit Thakur

Dass Bhargava sought, through an amendment,’ to restore

the article in the form it had been adopted by the Constituent

Assembly in the April-May session in the year 1947. He

suggested that for the words “except according to procedure

established by law’, the words “without due process of law”

should be substituted. Among supporters of that move was

Shri K. M. Munshi, himself a member of the Drafting Com-

mittee. Another member of the Drafting Committee, Shri

Alladi Krishnaswami Ayyar, opposed him. Supporterg of the
amendment argued that the words “according to prd@cedure

established by law” placed a disproportionate emphgsis on

procedural exactitude at the cost of substantive law They

fearcd that courts of law would be helpless in cases| where

unfair arrests demanded judicial intervention as longi as the

exccutive authoritics had abided by the procedure laiq down

by the statute”! for such actions. Shri K. M. Munshi, s_ pport-

ing the amendemunt of Shri Bhargava, said that”® by the { mend-

ment the court was empowered to examine not mercly Whether

convictions had been in accordance with law or !proper

procedure had been adopted, but also whether “‘the précedure

as well as the substantive part of the law arc such as would

be proper and justified by the circumstances of the case’’.

For the successful working of democracy, he said, ‘“‘a balance

must be struck between individual liberty on the one hand

and social control on the other’’. In his opinion, the majority

in a legislature was more anxious to establish social control

than to preserve individual liberty. Hence, some scheme must

be devised “to adjust the needs of individual liberty and

the demands of social control’’.*3 The object of the amendment,

he said, was to strike that balance. Under the proposed amend-

ment, the Government would have to go to a court of law to

justify the necessity of a particular measure infringing the

personal liberty of the individual. Shri Alladi Krishnaswami

Ayyar, another member of the Drafting Committee, opposedTM4

“No person shall be deprived of life or liberty, nor shall any other criminal
penalty be imposed, except according to procedure established by law.”

7° Constituent Assembly Debates, 6th December, 1948, p. 846.
*! See Alan Gledhill, Fundamental Rights in India, p. 83.

Constituent Assembly Debates, 6th December, 1948, pp. 851-2.
*8 Tbid., p. 852
74 Tbid., p. 853
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the amendment. Justifying the article as drafted by the Draft-

ing Committec, he said that some ‘‘ardent democrats’? might

have a “‘greatcr faith in the judiciary than in the conscious

will expresscd through the enactment of a popular legislature.”

The Drafting Committee, he remarked, in suggesting the

words “‘procedure established by law” for the words “due

process of law’’, was possibly “guilty of being apprehensive

of judicial vagaries in the moulding of law”. Hc, however,

observed that the Committee had only made the suggestion

and that it was for the House to come to the conclusion whether

the suggestion was proper taking into considcration “‘the

security of the Statc, the need for the liberty of the individual

and the harmony between the two’’.” The article was not

discussed on the next day, 1.c., on 7th Decembcr, 1948. On

13th December, Dr Ambedkar, Chairman of the Drafting

Committee, replicd to the debate. He confessed that heé

was in a “difficult position”? with regard to the article and

the amendment moved by Pandit Bhargava. Explaining what

the expression “duc process of law” meant, Dr Ambedkar

said that the expression raised the question of relationship

between the legislature and the judiciary. He emphasised

that cvcry law in a federal constitution, whether made by

the central Parhament or by the legislature of a State, was

always subject to examination by the judiciary from the

point of view of the authority of the Icgislaturc making the

law. But, in his opinion, the expression “‘due process of law”

gave the judiciary an additional power to question the law

made by the legislature on the ground whether the law was

in keeping with certain fundamental principles relating to

the rights of the individual. In other words, he said, the judi-

ciary would be endowed with the authority to question the

Jaw not merely on the ground whether it was in excess of the

authority of the legislature, but also on the ground whether

the law was a good law. The law might be perfectly good and

valid so far as the authority of the legislature was concerned.

But it might not be a good law, that is to say, it might violate

certain fundamental principles and the judiciary would have

75 Ibid., p. 854

*6 Constituent Assembly Debates, 13th December, 1948, p. 999.
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the “additional power of declaring the law invalid’. Dr

Ambedkar further said that there were two points of view

on the question of that additional power of the judiciary.

One was that the legislature might be trusted not to make

any law which would curtail the fundamental nights of the

individual and consequently there was no danger arising

from the introduction of the expression “‘due process of law’’.

The other view was that it was not possible to trust the Icgis-

lature, because ‘“‘the Iegislature is likely to crr, is likely to be

led away by passion, by party prejudice, by party congidera-
tions, and the legislature may make a law which may alrogate

what may be regarded as the fundamental principles{which

safeguard the individual nghts of a citizen’’.”® He a

that it was very difficult to come to any definite con

because there were dangers on both sides. He co

altogether rule out the possibility of a legislature ‘‘

by party men”? making Jaws which might “abrogate or

certain fundamental principles affecting the life and

of an individual. At the same time, he could not s

“five or six gentlemen sitting in the Federal or Supreme

Court examining laws made by the Legislature and by dint

of their own individual conscience or their bias or their

prejudices be trusted to determine which law is good and

which law is bad”. He observed that “it is rather a case

where a man has to sail between Gharybdis and Scylla’’.

He did not express any definite opinion and preferred to leave

the matter to be decided by the Housc. The House decided

to reject the amendment of Pandit Thakur Dass Bhargava

and it adopted”? the article as drafted by the Drafting

Comnnittec.8®

It may be stated here that the Fifth Amendment to the Con-

stitution of the United States of Amcrica states that no person

shall be “deprived of his life, liberty or property without

due process of law”. The Constitution of the United States of

America has not, however, defined the expression “duc

process”. “Due process” has both a procedural and a substan-

7 Ibid., p. 1000.
8 Ibid., pp. 1000-1.

7 Ibid., p. 1001.

8° First part of article 15 became article 21 and the second part became

article 14 of the Constitution of India.
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tive meaning. According to Professor Willis®!, the require-

ments of procedural due process are: (1) a notice, (2) an

opportunity to be heard, (3) an impartial tribunal, and (4) an

orderly course of procedure. Substantive due process means

that not only the proper procedure should be followed but

the law itself must be reasonable. This due process clause

has enabled the Supreme Court of the United States of America

to examine the validity of the laws passed by the Legislature

not only from the point of view of the competence of the

Legislature but also from the point of view of the inherent

goodness of law. By adopting article 15 of the Draft Constitu-

tion, our Constituent Assembly gave the Iegislature the final

word to determine law. Kania C. J. of our Supreme Court

observed that®? “the deliberate omission of the word ‘due’

from article 21 lends strength to the contention that the

justiciable aspect of ‘law’, 1.e. to consider whether it 1s reason-

able or not by the Court, docs not form part of the Indian

Constitution’. In our opinion, the doctrine of “due process of

law’’ is a better safeguard against arbitrary action of Govern-

ment, so far as the life and personal liberty of the individual

are concerned, than what was provided for in article 15 of

the Draft Constitution as adopted by the Constituent Assembly.

It may be mentioned here that though the Assembly agreed

that instcad of the words “due process”, the words “‘according

to procedure established by law’ should be inserted in article

15, a large number of members including Dr Ambedkar

were not satisficd® with the wording of article 15 of the Draft

Constitution. It was felt that article 15 gave full powers to

Parliament to make laws for the arrest of any person under

any circumstances which Parliament might lay down. Hence,

on 15th September, 1949, Dr Ambedkar moved that after

article 15 the following new article be substituted, namcly :-*4

‘““15A. (1) No person who is arrested shall be detained

in custody without being informed, as soon as may be,

of the grounds for such arrest nor shall he be denied

the right to consult a legal practitioner of his choice.

81 See Willis, Constitutional Law of the United States, 1936, pp. 662-75.

82 A. K. Gopalan vs. The State of Madras, Supreme Court Reports, 1950, p. 113.

8° Constituent Assembly Debates, 15th September, 1949, p. 1497.

8! Tbid., pp. 1496-7.
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(2) Every person who is arrested and detained in

custody shall be produced before the nearest magistrate

within a period of twenty-four hours of such arrest

excluding the time necessary for the journey from the

place of arrest to the court of the magistrate and no

such person shall be detained in custody beyond the

said period without the authority of a magistrate.

(3) Nothing in this article shall apply—

(a) to any person who for the time being: is an

cnemy alicn; or

(b) to any person who is arrested und¢r any

law providing for preventive detention

Provided that nothing in sub-clause (b) of clagse (3)

of this article shall permit the detention of a pergon for

a longer period than three months unless—

(a) an Advisory Board consisting of persogs who

are or have been or are qualified jto be

appointed as judges of a High Court has

reported before the expiration of the said

period of three months that there is: in its

opinion sufficient cause for such detention, or

(b) such person is detained in accordance with

the provisions of any law made by Parliament

under clause (4) of this article.

(4) Parliament may by law prescribe the circumstances

under which and the class or classes of cases in which

a person who is arrested under any law providing for

preventive detention may be detained for a period longer

than three months and also the maximum period for

which any such person may be detained.”

While moving the amendment Dr Ambedkar said that by

introducing article 15A, the Drafting Committee was making

“compensation” for what had been donc in passing article 15.

“In other words”, he added, ‘“‘we are providing for the

substance of the law of ‘due process’ by the introduction

of article 15A.7°85

It was thus provided that in the case of persons who would

be arrested and detained under the ordinary law, as distinct

85 Ibid, p. 1497,
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from the law dealing with preventive detention, the accused

person should be informed of the grounds of his arrest. But

no such provision was made in the case of a person who

would be arrested and detained under any law providing

for preventive detention. In order to remove this discrimina-

tion, Dr Ambedkar, on 16th September, 1949, moved that

after clause (3) of article 15A, the following clause be inserted,

namely :—**

‘*(3a) Where an order is madc in respect of any person

under sub-clause (b) of clause (3) of this article the

authority making an order shall as soon as may be com-

municated to him the grounds on which the order has

been passed and afford him the earliest opportunity of

making a representation against the order.

(b) Nothing in clause (3a) of this article shall require

the authority making any order under sub-clause (b) of

clause (3) of this article to disclose the facts which that

authority considers to be against public interest to dis-

close.”

The amendment of Dr Ambedkar was accepted by the

Assembly.8? In clause (1) for the words “‘the right to consult a

legal practitioner’, the words “the right to consult and be

defended by a legal practitioner’ were substituted and in

clause (3) for the words ‘Nothing in this article’, the words

“Nothing in clauses (1) and (2) of the article’ were sub-

stituted.88 Article 15.A was added to the Constitution on

l6th September, 1948.°°

Clauses (1) and (2) of article 1I5A lay down the procedure

that must be followed when a person is arrested. The clauses

ensure four things: (a) right to be informed of the grounds

of arrest, (b) right to be defended by a legal practitioner of

his choice, (c) right to be produced before a magistrate

within a pcriod of twenty-four hours, and (d) right to be

released beyond the said period except by an order of the

86 Constituent Assembly Debates, 16th September, 1949, p. 1560.
8? Ibid., p. 1570.

88 Thid., pp. 1557, 1570.
8° Tbid., p. 1570.

Article 15A became article 22 of the Constitution of India.
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magistrate. These four “procedural requirements’, as observed
by Das J.*° of our Supreme Court, “are very much similar

to the requirements of the procedural duc process of law as

enumcrated by Willis.”

Article 15A also relates to preventive detention and the

only limitation put upon the Icgislative power is that it must

provide some procedure and at least incorporate in the law

the minimum requirements laid down in the article. Therc

is no limitation as regards substantive law. Hence, a preventive

detention law which provides some procedure and co:nplies

with the requirements of article 15A is a good law. It must

be stated that preventive detention is a serious invas|on of

personal liberty. But the Constituent Assembly of India

accepted preventive detention as the subject matter of peace-

time legislation as distinct from emergency legislation, The

incorporation of the provisions of preventive detention n the

chapter of the Constitution which guarantecs fundamental

rights to citizens appcars to be rather anomalous. It is, igdceed,

“a novel feature to provide for preventive legislation jn the

Constitution”.*! There is no such provision in the Constitution

of any other country.

Article 19 of the Draft Gonstitution was adopted on the

6th December, 1948.9° Under that article®? every citizen

was entitled to freedom of conscience and the right “‘freely

to profess, practise and propagate religion”? subject to certain

specificd reserve powers under the State. The Sikhs were

under that article entitled to wear kirpans. Three other articles

concerning religious freedom, namely, articles 20, 21 and 22,

were adopted on the 7th December, 1949.% The first provided

for the freedom to manage rcligious affairs and to own, acquire

and administer properties for religious or charitable purposes.

The second gave the citizens freedom as to payment of taxes

for the promotion and maintenance of any particular religion or

religious denomination. The third forbade religious instruction
being given in any cducational institution ‘wholly main-

tained out of State funds’’, but permitted certain other institu-

°° A. K. Gopalan vs. The State of Madras, 1950 Supreme Court Reports, p. 325,
"Ibid. p. 288.
** Constituent Assembly Debates, 6th December, 1948, p. 840.
"This article became article 25 of the Constitution of India.
** Constituent Assembly Debates, 7th December, 1948, pp. 864, 866 and 888.
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tions to impart religious instruction, if they desired, provided

that no student was compelled to take part in such religious

instruction.®°

Article 23 sought to give cultural and cducational rights

to minorities. Clause (1) of article 23 laid down that “any

section of the citizens residing in the territory of India or

any part thercof having a distinct language, script and culture

of its own shall have the right to conserve the same’. It may

be mentioned that the clause, as adopted by the Constituent

Assembly in the April-May session in the year 1947, stated

that minoritics in every Unit “‘shall be protected in respect

of their language, script, and culturc, and no laws or regulations

may be enacted that may operate oppressively or prejudicially

in this respect’’.°6 That was also the recommendation of the

Advisory Committee on fundamental rights.9? Shri Z. H. Lari

pleadcd® for the restoration of the clause in the form it had

been adopted by the Constituent Assembly in the year 1947. In

his opinion, the clause, as drafted by the Drafting Committce,

stated a “truism”? and contained no fundamental right at all.

He and Maulana Hasrat Mohani*®® charged the Drafting

Committee for having altered the original proposition agreed

upon by the Assembly. Justifying the change introduced by

the Drafting Committee, Dr Ambedkar claimed that! the

Drafting Committee had improved upon the original clause.

In his opinion, the protection granted in the original article

was “very insecure’. In article 23 the Drafting Committee

had converted that into a Fundamental Right,?” so that if

a State made any law which was inconsistent with the provisions

of that article, then that much of the law would be invalid by

virtue of article 8 which the Assembly had already adopted.?

Another controversy arose over the amendments of two

Muslim members suggesting extension of the scope of the

article. According to the proposed amendments moved by

% These articles became articles 26, 27 and 28 of the Constitution of India.
*6 Constituent Assembly Debates, Ist May, 1947, pp. 497, 504.

®? Reports of Committees, First Series, p. 24.

*8 Constituent Assembly Debates, 7th December, 1948, p. 893.

®® Constituent Assembly Debates, 8th December, 1948, p. 917.
100 Tbid., p. 923.
101 Thid.

102 Article 8 stated that laws made in contravention of fundamental rights
shall, to the extent of contravention, be void (Constituent Assembly Debates, 29tb

November, 1948, p. 646).
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ce

Shri Z. H. Lari? and Kazi Syed KarimuddinTM, “any

section of the citizens residing in the territory of India or

any part thereof having a distinct language and script shall

be entitled to have primary education imparted to its children

through the medium of that language and script in case of

substantial number of such students being available’. The

claim was strongly resisted by a succession of speakers. Shri

K. Santhanam! opposed the amendments as being “not

practicable”, because under the proposed amendmeffts any

one could go to the Supreme Court and claim that hjs child

must get education in a particular language. He, h@wever,

stated that the provisions suggested by the movers of the

amendments “must be kept in mind as a general policy”.

Pandit Hirday Nath Kunzru,!® however, not only sugported

the amendments as reasonable but also pleaded fof their

acceptance as he thought that the proposal emboglied a

“just”? minority demand. According to him, that demand

should not be considered as “extravagant”. Dr Ambc@kar?®,

in his reply to the debate, admitted that primary ed¢cation

must be imparted in a child’s mother tongue and went so

far as to assure the Assembly that the Government could

not possibly depart from that fundamental principle. He, how-

ever, did not accept the amendments because, in his opinion,

the word “substantial” had a vague connotation which would

give rise to difficultics. The amendments moved by Shri Lari

and Shri Karimuddin were not accepted by the Assembly.1%

The Assembly also decided that! no citizen ‘‘shall be

denied admission into any educational institution maintained

by the State or receiving aid out of State funds on grounds

only of religion, race, caste, language or any of them’’ and

that “all minoritics whether based on religion, community

or language shall have the right to establish and administer

educational institutions of their choice’.

% Constituent Assembly Debates, 8th December, 1948, p. 900.
1 Tbid., p. 903.

5 Jbid., pp. 908-910.
16 Thid., p. 920.

107 Tbid., p. O24.
108 Ibid., p. 926.
* Constituent Assembly Debates, 8th December, 1949, p. 925.
40 Article 23 of the Draft Constitution which became articles 29 and 30 of

the Constitution of India.
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It may be mentioned here that though the amendments of

Shri Z. H. Lari and Kazi Syed Karimuddin were rejected

by the Constituent Assembly on 8th December, 1948, similar

provisions were incorporated in the Constitution later on.

On 14th September, 1949, the Assembly adopted!!! a new

article!!? which stated: “Where on a demand being made in

that behalf the President is satisfied that a substantial pro-

portion of the population of a State desires the use of any

language spoken by them to be recognised by that Statc, he
may direct that such language shall also be officially recognised

throughout that State or any part thereof for such purpose

as he may specify.””» On 29th December, 1953, Government

of India appointed a Commission, known as the Statcs Re-

organisation Commission, to examine the question of the

reorganisation of the States in the Indian Union “objectively

and dispassionatcly” so that the welfare of the people of

cach constituent unit, as well as of the nation as a whole,

was promoted. ‘he report was submitted on 30th September,

1955. In the opinion of the Commiussion!8, the safeguards for

minorities incorporated in the new Constitution proved

‘inadequate and ineffective against the cultural oppression of

linguistic minorities and their economic exploitation’. The

Committee came to the conclusion that the right of the

minorities to have education in their mother tongue at the

primary stage, “‘subject to a sufficient number of students being

available’’, should be placed on a more stable footing than

what was provided in the Constitution. Hence, the Commission

suggested that constitutional recognition should be given to

that right of the minorities and that the Union Government

should be given the power to issue “appropriate directives”’

for the enforcement of that right on “the lines of the provisions

contained in Article 34744 of the Constitution’. Practically

as a result of this report of the States Reorganisation Com-

mission the Constitution (Seventh Amendment) Act, 1956, was

passed. By this Act two new articles, namely, articles 350A

and 350B, have been inserted in the Constitution which lay

down that the State should endeavour to provide adequate

111 Constituent Assembly Debates, 14th September, 1949, p. 1488.
112 Article 301E. This became article 347 of the Constitution of India.

118 Report of the States Reorganisation Commission, 1955, paragraphs 767-76.
114 i.e, article 301E of the Draft Constitution.
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facilities for instruction in the mother tonguc at the primary

stage of education to children belonging to minority groups

and that the President of India may issue such directions
to any State as he may consider necessary or proper for securing

the provision of such facilities. It is also provided that a
special officer shall be appointed by the President to investigate
“all matters relating to the safeguards provided for linguistic

minoritics” under the Constitution and to report to the

President upon such matters and that the President “shall cause

all such reports to be laid before cach House of Parliamént, and

sent to the Governments of the States concerned”’.

These articles show that sufficient provisions have been

made in the new Constitution for the protection of educational]

and cultural rights of the linguistic minorities. But here is

another aspect of the matter which deserves scrious coftsidera-

tion, namely, should a linguistic minority be cooing to live
perpetually as foreigners, as it were, In the midst ff local

population? We think that sufficient protection shduld be

given to the linguistic minorities but at the same tinge these

minoritics should be helped to get assimilated with the} pcople

of the locality in which they may reside. The minorities

should gradually merge with the people of the locality. The

historical process of assimilation should not be interfcred

with144

Article 24 of the Draft Constitution dealt with the right

to property. Clause 19 of the report of the Advisory Committee

on fundamental rights, as adopted by the Constituent Assembly

in its April-May scssion of the year 1947, stated that no

property, movable or immovable should be taken or acquired

for public use, unless the law provided for the payment of

compensation for the property taken or acquired and spccified

the principles on which and the manner in which the compen-

sation was to be determined.7!

The article as drafted by the Drafting Committee stated:

“24. (1) No person shall be deprived of his property

save by authority of law.

M4 Sec in this connexion the Report of the States Reorganisation Commission,
1955, paragraph 768.

5 Constituent Assembly Debates, 2nd May, 1947, pp. 505, 518.
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(2) No property, movable or immovable, including
any interest in, or in any company owning, any commercial

or industrial undertaking, shall be taken possession of or
acquired for public purposes under any law authorising

the taking of such possession or such acquisition, unless

the law provides for the payment of compensation for

the property taken possession of or acquired and cither

fixes the amount of the compensation, or specifies the

principles on which, and the manner in which, the com-

pensation is to be determined.

(3) Nothing in clause (2) of this article shall affect—

(a) the provisions of any existing law, or

(b) the provisions of any law which the State

may hereafter make for the purpose of

imposing or levying any tax or for the

promotion of public health or the preven-

tion of danger to life or property.”

The article came up for discussion on 9th December, 1948146.

The discussion was, however, postponed in order to give

an opportunity to the Drafting Gommittee to consider the

various amendments that had been tabled and to arrive

“at a compromise’. The discussion was resumed on 10th

September, 1949. Contrary to customary procedure, Pandit

Jawaharlal Nehru on that day moved an amendment to the

effect that for article 24 the following article should be

substituted, namcely:-1""

‘24 (1) No person shall be deprived of his property

save by authority of law.

(2) No property, movable or immovable, including

any interestin, or in any company owning, any commcr-

cial or industrial undertaking shall be taken possession of
or acquired for public purposes under any law authorising

the taking of such possession or such acquisition, unless

the law provides for compensation for the property taken

possession of or acquired and either fixes the amount of

116 Constituent Assembly Debates, 9th December, 1948, p. 930.
117 Constituent Assembly Debates, 10th September, 1949, p. 1191.
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compensation, or specifies the principles on which, and

the manner in which, the compensation is to be deter-

mincd.

(3) No such law as is referred to in clause (2) of this

article made by the Legislature of a State shall have

effect unless such law having been reserved for the

consideration of the President has received his asgent.

(4) If any Bill pending before the Legislature of a

State at the commencement of this Constitution has,

aficr it has been passed by such Legislature, réccived

the assent of the President, the law so assented shall

not be called in question in any court on the ground

that it contravenes the provisions of clause (2) pf this

article.

(5) Save as provided in the next succeeding flause,

nothing in clause (2) of this article shall affect—
(a) the provisions of any existing law, or

(b) the provisions of any law which thd State

may hereafter make for the purpose bf im-
posing or levying any tax or penalty for for

the promotion of public health or thie pre-
vention of danger to life or porperty.

(6) Any law of a State enacted, not more than one

year before the commencement of this Constitution, may

within three months from such commencement be

submitted by the Governor of the State to the President

for his certification; and thereupon, if the President by

public notification so certifies, it shall not be called in

question In any court on the ground that it contravencs

the provisions of clause (2) of this article or sub-section

(2) of section 299 of the Government of India Act, 1935.”

This re-drafted article, Pandit Nehru said,48 was “‘the result

of a great deal of consultation” and “of the attempt to bring

together and compromise various approaches”’ to the question

of acquisition of property. He claimed that the re-drafted

article was a
ce

air compromise between the individual right

and the right of the community”. He made it clear that

there was ‘‘no question of any expropriation without com-

118 Jhid., pp. 1192-6.
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pensation’’. Anticipating the criticism that clause (2) of the

proposed article made compensation a justiciable issue, Pandit

Nehru said that the decision of the Iegislature in that matter

would be supreme cxcept where there was a “‘fraud upon the

Constitution” and that the judiciary would come in “‘to see

if there has been a fraud on the Constitution”.TM® Clause (4)

of the article was intended primarily to deal with the Bill

secking to abolish zamindaries pending before the Legislature

of the United Provinces!”® and clause (6) was intended to

deal with the Acts of the Legislatures of Madras and Bihar

which had the same object in view. It may be stated here

that the Congress Assembly Party had already accepted the

new article.1*1

Controversy arose mainly with regard to two questions,

namely, whether in case of acquisition of property compensa-

tion should be paid and whether payment of compensation

should be made a justiciable issuc. With regard to the first

question, two different views were expressed. According to

one view compensation should be paid for such acquisition.222

In the opinion of a member, payment of fair coinpensation

was “‘so just, so fair and so reasonable that 1t would not have

required any argument to support the idea’’.1*3 The other

view was that there should be no compensation?*—at least

no compensation for the acquisition of certain types of pro-

pertics.1° It was argued that man had no “natural right in

property’’?*6 and that the community reserved to itself the

right to limit the individual’s right to property in the social

and economic interest of the people. It was also said that in

the interest of social progress “the institution of property”’

should pass on ‘“‘from being the concern of the individual,

from being the right of the individual, to being the concern

and right of the society as a whole’’.?*? It was argued that

full compensation for the acquisition of the property would

19 Thid., p. 1193.

120 Constituent Assembly Debates, 12th September, 1949, p. 1272.
121 The Statesman, Calcutta, 9th September, 1949.

_ #2 Constituent Assembly Debates, 10th September, 1949, pp. 1208, 1233, 1253.
123 Constituent Assembly Debates,]2th September, 1949, p. 1277.

Constituent Assembly Debates, 10th September, 1949, p. 1233.
124 Constituent Assembly Debates, 10th September, 1949, pp. 1199, 1215.
125 Tid, p. 1215.

126 Thid., p. 1200.
127 Constituent Assembly Debates, 12th September, 1949, p. 1269.

G: Ic—7
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“make impossible any large project of social and economic

amelioration to be materialised” and that cven partial com-

pensation would have no justification when “general trans-
formation of economic structure on socialistic lines takes

place’’.}?8 With regard to the other qucstion, namely, whether

payment of compensation should be made a justiciable issue,

two different views were expressed. According to one view,

there should be no scope for any judicial review anid that

Parliament should be fully empowered to take over property

after fixing compcensation./** It was even suggested hat a

law making provision for compensation should not be called

in question in any court “cither on the ground that cdmnpen-

sation provided for is inadequate or that the principles and

the manner of compensation specified are fraudul{nt or

inequitious’.7°° Supporters of this view argued that courts

should not be made a “‘super-Legislature” or a “third r[pvising

Chamber more powerful than both the Chambers of ; 'arlia-

ment’. It was remarked by a member that the article, if

adopted by the Assembly, would be the “darkest blipt” in

the Constitution because, in his opinion, it would take away

the sovereignty of Parliament.?** Others claimed thet the

whole issue of compensation should be made a justiciable

one. They pleaded for the deletion of clauses (2) to (6), and

particularly, clauses (4) and (6) from the article. It was alleged

that there was “‘little of justiciability’4°? in article 24, as

moved by Pandit Nehru, because after the legislature laid

down the principles, they would become unalterable and

could not be questioned in any court of law. Onc member

apprehended that the article would be “a Magna Charta

in the hands of the capitalists of India’. Replying to the

debate Shri K. M. Munshi, a member of the Drafting Com-

mittec, said that4 the question of justiciability had been
unnecessarily brought into the controversy because, in his

opinion, in a civilised country cvery article of a written

Constitution and every law made by Parliament was justiciable

* Constituent Assembly Debates, 10th September, 1949, p. 1200.
129 Jbid., pp. 1201-3.
130 Thad. p. 1260.

181 Ibid. p. 1203.
482 Thid., yp. 1227.
88 Thid., p. 1199,

184 Constituent Assembly Debates, 12th September, 1949, p. 1300.
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in the sense that the courts could examine each of them to

decide that the law-making authority had acted within the

ambit of its powers and to ascertain the meaning and cffect
of its provisions. he amendment of Pandit Nehru was adopted

by the Constituent Assembly with minor changes on 12th

September, 1949.19

Article 24 of the Draft Constitution, as adopted by the

Constituent Assembly, became article 31 of the Constitution

of India. It recognised the sanctity of private property and

laid down that a person could not be deprived of his property

mercly by an executive order. It may be noted here that

clauses (1) and (2) of article 31, as originally adopted by the

Constituent Assembly, corresponded to sub-sections (1) and (2)

of section 299 of the Government of India Act, 1935. The

provisions regarding public purpose and compensation are

the same in both clause (2) of article 31 and sub-section (2)

of section 299.

We may refer in this connection to the observation of the

Joint Parhamentary Committee, referred to before, on the

question of acquisition of property and payment of compensa-

tion for such acquisition. The Committee observed'?® that

‘legislation expropriating, or authorising the expropriation of,

the property of particular individuals should be lawful only

if confined to expropriation for public purposes and if com-

pensation is determined, cither in the first instance or on

ippeal, by some independent authority”. We have already

stated that the Government of India Act, 1935, was based on

the report of the Joint Parliamentary Committee. From the

observation of the Joint Parhamentary Committee, as quoted

above, it 1s clear that sub-section (2) of section 299 of the

Government of India Act, 1935, was intended to secure

fulfilment of two conditions subject to which alone Iegislation

authorising the acquisition of private property should be

lawful. Clause (2) of article 31, which was largely modelled

on sub-section (2) of section 299 of the Government of India

Act, 1935, also provided for both the conditions, namely,

the existence of a public purpose and the obligation to pay

compensation. In this connection we may mention that the

185 Thid., p. 1311.
1386 Paragraph 369 of the report.
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Supreme Court of India held?8? that “the existence of a

public purpose as a pre-requisite to the exercise of the power

of compulsory acquisition is an essential and integral part of
the provisions of art. 31(2)”. It was also held by our

Supreme Court that!*8 the principles referred to the clause

(2) of article 31 “must cnsure that what is determined as

payable must be ‘compensation’, that 1s, a just cquivalcnt

of what the owner has been deprived of” and that “whether

such principles take into account all the clements which make

up the truce value of the property appropriated and) exclude

matters which are to be neglected, 1s a justiciable issue to
be adjudicated by the Court”. This decision of the upreme

Court Ied to the amendment of original clause (2) f article

31 by the Constitution (fourth Amendment) Act, oh "9 and
for clause (2) the following clauses were substituted namely :-

(2) No property shall be compulsorily scared or
requisitioned save for a public purpose and fave by

authority of a law which provides for compensition for

the property so acquired or requisitioned anf cither

fixes the amount of the compensation or spedifies the

principles on which, and the manner in which, the com-

pensation is to be determined and given; and no such law

shall be called in question in any court on the ground that

the compensation provided by that law is not adequate.

2A) Where a law does not provide for the transfer

of the ownership or right to possession of any property

to the State or to a Corporation owned or controlled

by the State, it shaJl not be deemed to provide for the

compulsory acquisition or requisitioning of property, not-

withstanding that it deprives any person of his property.”

t

While the Consttution (Fourth Amendment) Bill, 1954. was

discussed ia our Parhament,4¢ Prime Minister Jawaharlal

187 The State of Bihar vs. Rameswar Singh and others, Supreme Court Reports,
1952, pp. 891, 902 and 989-90.

188 The State of West Bengal vs. Afrs. Bela Banerjee and others, Superme Court
Reports, 1954, pp. 558-65.

189 See Appendix 4.

40 See The Lok Sabha Debates, 14th and 15th March, 11th and 12th April,
1955, the Parliamentary Debates, Rajya Sabha, 17th and 19th March and 19th

and 20th April, 1955.
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Nehru, Minister of Law, Shri Hari Vinayak Pataskar,

Minister of Commerce and Industry, Shri T. T. Krishna-

inachari and Ministcr of Home Affairs, Shri Govind Ballabh

Pant supported the provision of non-justiciability of the

quantum of compensation. It was argued by them, (1) that

‘it ais impossible to carry out any measure of social

iegislation if the market value for the property acquired is

to be paid especially when large schemes of social reforms

are to be launched’’,3 (2) that amendment of article 31

became necessary in order to create a “‘socialist pattern of

society” and to realise the ideal of a “‘welfare State” in India,

(3) that the amendment was in accordance with the wishes

of the authors of our Constitution, but the language of the

clause “‘did not fully convey” those wishes because of the

defects in drafting the clause,4? and (4) that the amendment

sought to remove “‘an inherent contradiction in the Constitution

between fundamental rights and the Directive Principles of

State Policy’’.448

It is difficult to agree with the argument that the amendment

was in accordance with the wishes of the authors of the Consti-

tution. We may refer to the speech delivered by Dr Ambedkar

in our Rajya Sabha in connexion with the Constitution

(fourth Amendment) Bill, 1954. He said?!!: “Article 31 with

which we are dealing now in this amending Bill is an article

for which I, and the Drafting Committee, can take no res-

ponsibility whatsoever. We do not take any responsibility

for that. That is not our draft. The result was that the Congress

Party, at the time when article 31 was being framed, was so

divided within itself that we did not know what to do, what

to put and what not to put. There were three sections in the

Congress Party. One section was Ied by Sardar Vallabhbhai

Patel, who stood for full compensation, full compensation in

the sense in which full compensation is enacted in our Land

Acquisition Act,!45 namely, market price plus 15 per cent

3 141 See The Parliamentary Debates, Rajya Sabha, 20th April, 1955, column
5301.

M2 Sce The Parliamentary Debates, Rajya Sabha, 19th April, 1955, and Lok
Sabha Debates, 14th March, 1955.

143 Lok Sabha Debates, 14th March, 1955, column 1956.

14 44Sec Parliamentary Debates, Rajya Sabha, 19th March, 1955, columns
2450-2.

45 Land Acquisition Act, 1894.
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solatium. That was his point of view. Our Princ Minister

(Pandit Jawaharlal Nehru) was against compensation. Ou
friend, Mr. Pant,'4® who is here now—and I am glad to see

him here—had conceived his Zamindary Abolition Bill before

the Constitution was being actually framed. He wanted <«
very safe delivery of his baby. So he had his own proposition.

There was thus this tripartite struggle, and we Ieft the matte:

to them to decide in any way they liked. And the merch

embodied what their decision was in article 31. Th article

31, in my judgement, is a very ugly thing, something whicl:

I do not like to Jook at.... Even then we have made that

article as clastic as we possibly could in the matter of cqmpensa-
tion.” In fact, Shri Govind Ballabh Pant, Minister { Home

Affairs, admitted in Rajya Sabha on 17th March, 1955, that

article 24 of the Draft Constitution, which became @ticle 3]

of the Constitution of India, had been “‘the subject @f a pro-

longed controversy” and that the article “‘was by its@lf a sort

of compromise article’ 44?

It was also argued that there was an inherent contfadiction

between the fundamental rights and the Directive Brinciples

of the State Policy and that it was for the Parliament “to

remove that contradiction and make the fundamental rights

subserve the Directive Principles of State Policy’’.148 We shall

refer to the Directive Principles of State Policy in the next

chapter. We may only mention that the importance of

the Directive Principles was cxaggerated here. With regard

to the relationship between the fundamental rights and the

Directive Principles, our Supreme Court observed!® that the

“Directive Principles of State Policy have to conform to and

run as subsidiary to the Chapter of Fundamental Rights”.

In the opinion of the Supreme Court, that was “the correct

way in which the provisions found in Parts III and IV (of

the Constitution) have to be understood’’. This is the constitu-

tional position of the fundamental rights vis-a-vis the Directive

Principles of the State Policy.

f 446 Shri Govind Ballabh Pant, the then Minister of Home Affairs, Government

of India.

2 ~ See the Parliamentary Debates, Rajya Sabha, 17th March, 1955, columns
229-30.

M8 Sce Lok Sabha Debates, 14th March, 1955, column 1956.
189 ‘The State of Madras vs. Srimathi Champakam Dorairajan, and the Slate of Madras

vs. C. R. Srinivasan, Supreme Court Reports, 1951, p. 531.
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We may point out that under original clause (2) the quantum

of compensation was “a justiciable issue to be adjudicated

by the Court”, but under the amended clause (2) the juris-

diction of the court in respect of the quantum of compensation

payable under it had been ousted. It may reasonably be

argued that the fundamental right to property ‘‘as originally

guaranteed by the Constitution and as expounded by our

Supreme Court, has been, in effect, largely abrogated by the

new clause (2)’’.15°

We may now State the reasons for the insertion of the new

clause (2A) by the Constitution (lourth Amendment) Act,

1955. The Supreme Court of India declared in Dwarkadas

Shrinivas of Bombay vs. The Sholapur Spinning and Weaving Co.

Lid., and others,’+ that the Sholapur Spinning and Weaving

Company (Emergency Provisions) Ordinance, 1950, and the

Sholapur Spinning and Weaving Company (Emergency

Provisions) Act, 1950, which had replaced the Ordinance,1®?

had, in effect, authorised “a deprivation” of the property

of the Company without compensation, and as such, violated

the fundamental right of the Sholapur Spinning and Weaving

Company under clause (2) of article 31 of the Constitution,

and were, therefore, unconstitutional. It was held that when-

ever there was “a deprivation’’}*? within the meaning of

clause (1) of article 31, compensation must be paid under

clause (2). In order to mect the situation created by the

decisions of the Supreme Court in this case, new clause (2A)

was inserted. In the Statement of Objects and Reasons?,

which was published along with the Constitution (Fourth

Amendment) Bill, 1954, it was stated, znter-alta—

“Recent decisions of the Supreme Court have given a

very wide meaning to clauses (1) and (2) of article 31.

Despite the difference in the wording of the two clauses,

they are regarded as dealing with the same subject.

The deprivation of property referred to in clause (1) 1s

150 Sec D. N. Banerjee, Our Fundamental Rights, p. 330.

451 Supreme Court Reports, 1954, pp. 674 (679).

2 Under the Ordinance the Mills of the Company could be managed and
run by the Directors appointed by the Central Government.

153 For meaning of “deprivation” sec The State of West Bengal vs. Subodh Gopal
Bose and others., Supreme Court Reports, 1954, pp. 589 and 618.

151 See The Calcutta Gazette, Extraordinary, 27th December, 1954, Part VI.
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to be construcd in the widest sense as including any

curtailment of a right to property. Even where it is

caused bv a purcly regulatory provision of law and 1s

not accompanied by an acquisition or taking posscssion
of that or any other property right by the State, the law,

in order to be valid according to these decisions, has to

provide for compensation under clause (2) of the article.

It is considered necessary, therefore, to re-state more

precisely the State’s power of compulsory acquisition and

requisitioning of private property and distinguish ® from

cases where the operation of regulatory or prohjbitory

laws of the State results in “‘deprivation of progerty’

This is sought to be done in clause 2 of the Bill.”

While explaining the reasons for inserting the new flause,
Shri Govind Ballabh Pant, Minister of Home Affairs, r¢ferred

to the decisions of the Supreme Court in Dwarkadas Shrigivas of

Bombay vs. The Sholapur Spinning and Weaving Co. Lia and

others and said:5 ‘Hon. Members may be aware of other

decisions that were taken by the Court in the Sholapur case

which is well known. They held that the law which enable(d)

the Government to take charge of a factory which had

becn mismanaged or closed, temporarily, im order to set

matters right and to convert it into a going and profitable

concern was ultra vires. This goes against the social purpose.

At a time like this when we are striving for the promotion

and establishment of a Welfare State, we have to see that

production is increased and unemployment is diminished. If

those in charge of any undertaking are unable to discharge

their responsibility, then the State steps in in order to serve

the needs of the community and also to save them against

themselves. I do not think that there can be any qucstion

of payment of compensation in such case’’.

The new clause means that if a law does not provide for

the transfer of the ownership or the right to possession of

any property to the State, or to a Corporation owned and

controlled by the State, it will not come within the scope of

clause (2) of article 31, and hence the question of payment

of compensation will not arise even though under the law a

1*® Parliamentary Debates, Rajya Sabha, 17th March, 1955, columns 2234-35.
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person may be deprived of his property. In our opinion, the

new clause (2A) has far-reaching and ‘“‘dangcrous implica-

tions’, because, under the provisions of this clause a person

may be deprived of his property without payment of compen-

sation, even though such deprivation is not for a public purpose.

Clauses (4), (5) and (6) of article 24 of the Draft Constitution,

which became clauses (4), (5) and (6) of article 31 the Consti-

tution of India, provided for cxceptions to clause (2) of that

article. In this connexion it may be mentioned that two other

articles, viz. articles 31A and 31B, were inserted in the Consti-

tution by the Constitution (First Amendment) Act, 1951] .3°

These two articles also provide for exceptions to clause (2) of

article 31. ‘he articles were added to the Constitution with

a view to securing “‘the constitutional validity of zamindari

abolition laws in general and certain specified State Acts in

particular’’.1°* By this Constitution (I‘irst Amendment) Act,

1951, a new Schedule, namely, the Ninth Schedule has been

added to the Constitution and eleven State Acts and two

State Regulations have been specified thercin. It is stated in

the new article 31B that none of the Acts and Regulations

specified in the Ninth Schedule “‘shall be deemed to be void,

or ever to have become void’’, on the ground that such Act or

Regulation “is inconsistent with, or takes away or abridges”’

any of the rights conferred by, any provisions of Part III of the

Constitution, and that “notwithstanding any judgement,

degree or order of any court or tribunal to the contrary,

cach of the said Acts and Regulations shall, subject to the

power of any competent Legislature to repeal or amend it,

continue in force’.

This, we submit, is a very drastic provision. During the

consideration of the Constitution (First Amendment) Bill in

our Parliament, Dr Ambedkar, the then Minister of Law,

Government of India, observed}® that “sentimentally”’ there

might be objection to the insertion of article 31B, but “from

the practical point of view” there was no reason why Parlia-

ment should not declare the Acts specified in the Schedule

as valid. But the objection was not merely sentimental. Article

156 See Appendix I.

157 See The Statement of Objects and Reasons, The Gazette of India, May
19th, 1951 Part II, Section 2 page 357.

158 Parliamentary Debates, Official Report, 18th May, 1951, columns 9027-28.



106 CONSTITUTION OF INDIA

31B “strikes at the roots of the principle that the Constitution

should be paramount law, not susceptible of ad hoc and ex

post facto amendment. A precedent has been established for

a parliamentary majority to play havoc with the Fundamental

Rights, to make way for a policy it favours’).

In the year 1955 article 31A was again amended, with

retrospective effect, and the scope of the Ninth Schedule was

widened by the Constituuion (lourth Amendment). Act,

1955.19 By this Act seven more State Acts were specified in

the Ninth Schedule. Sub-clauses (b) and (d) of clause 1) of

article 31A have been inserted presumably to counteraj t the

effects of the decisions of the Supreme Court in Dwapkadas

Shrinivas of Bombay vs. The Sholapur Spinning and ia eens
Company Lid., and othas.*'+ With regard to sub-clause jc) of

clause (1), it may be mentioned that it was held bv the Ca cutta

High Court!’ that mere amalgamation of the cxisting! com-

panies in the interest of the general public without ea

with the rights and privileges of shareholders was not ain un-

reasonable restriction on the rights guarantced by sub-zlause

(f) of clause (1) of article 19. Sub-clause (c) of clause {1) of

article 31A precludes any such question even though the

rights and privileges may be affected by such amalgamation.

The amalgamation cannot also be challenged on the ground

of contravention of article 14 or 19 of the Constitution. By

the Gonstitution (Seventeenth) Amendment Act, 1964, a

number of State Acts, Rules, and Regulations have been

specified in the Ninth Schedule.16? From what we have shown

above, we may reasonably conclude that as a result of the

changes made in the Constitution by the Constitution (I'irst

Amendment) Act, 1951, and the Constitution (Fourth Amend-

ment) Act, 1955, our Fundamental Right to property, unlike

our other Fundamental Rights, has become “legally spcaking,

whatever might be the socio-political justification” of such

changes, almost “a myth’’.164

Let us now pass on to article 25 of the Draft Constitution

8 See Alan Gledhill, Fundamental Rights in India, p. 118.
160 See Appendix 4.
161 Sce ‘The Supreme Court Reports, 1954, pp. 674-738.
162 See Narayanprasad vs. Indian Iron and Steel Co., A.I.R., 1953, Cal. 695.
163 See Appendix 17.
#64 Sec D. N. Banerjee, Our Fundamental Rights, p. 396.
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which mentioned legal remedics in case of encroachment on

fundamental rights by the State.

The Advisory Committee on fundamental rights, etc., had

recommended,!* among other things, that “suitable and

adequate” provisions should be made in the Constitution to

define the scope of the remedies for the enforcement of the

fundamental rights. The Constituent Assembly had realised

that to make the fundamental rights realities “the Icgal

procedure for their enforcement was of utmost importance’ 166

and, therefore, had accepted?® in May 1947 the recommenda-

tions of the Advisory Committee. The decisions of the Consti-

tuent Assembly in this regard had been incorporated by the

Drafting Committee in article 25 of the Draft Constitution

which stated as follows:

“25. (1) The right to move the Supreme Court by

appropriate proceedings for the enforcement of the rights

conferred by this Part is guaranteed.

(2) The Supreme Court shall have powcr to issuc

directions or orders in the nature of the writs of habeas

corpus, mandamus, prohibition, quo warranto and certi-

orari, whichever may be appropriate, for the enforcement

of any of the rights conferred by this Part.

(3) Parliament may by law empower any other court

to exercisc within the local limits of its jurisdiction all

or any of the powers exercisable by the Supreme Court

under clause (2) of this article.

(4) The rights guarantecd by this article shall not be sus-

pended except as otherwise provided for by this Constitu-

tion.”

During the consideration of that articlc!®* there was unanimous

approval of clause (1) under which a citizen was entitled to

move the Supreme Court for the enforcement of fundamental

rights, but opinion was divided on clause (4) which referred

to conditions under which such rights might be suspended.

Sub-clause (4) stated that the rights “guaranteed by this

186 Reports of Committces, First Scries, p. 19.

166 See Alan Gledhill, Fundamental Rights in India, p. 3.

167 Constituent Assembly Debates, 2nd May, 1947, pp. 520, 522.

168 Constituent Assembly Debates, 9th December, 1948, pp. 930-55.
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article shall not be suspended except as otherwise provided

for bv this Constitution’. Article 280, which provided for

such suspension, stated: ““Where a Proclamation of Emergency

is in operation, the President may by order declare that the

rights guaranteed by article 25 of this Constitution shall
remain suspended for such period not extending beyond a

period of six months after the proclamation has ceased te be

in operation as may be specified in such order.’ Opposition

to clause (4) of article 25 was based mainly on the fear that

it would give the State extensive authority to neutralise} the

fundamental rights guarantecd in Part III of the Tjraft

Constitution. Shri Tajamul Hussain through an amendrpent

suggested that clause (4) should be deleted altogeth¢.?

Shri Karimuddin moved an amendment suggesting that: the

rights guaranteed under article 25 should be suspended nly

“in case of rebellion or invasion and when State of Emergg@ncy

is proclaimed under Part XI of this Constitution’’.17° Oppaging

the amendment of Shri Hussain, Dr Ambedkar said th; .t?7

the guarantee to individual freedom was based on the 4 te’s

own existence as an effective machinery, but when that cxist¢nce

was in danger it might be necessary to restrict the freedom

of the individual. Referring to the amendment of Shri

Karimuddin, Dr Ambedkar said that!"? the amendment was

not necessary at all because there was “really no practical

difference” between the provisions contained in article 275 of

the Draft Constitution and the amendment proposed by

Shri Karimuddin. Clause (1) of article 275 laid down that

if “the President is satisfied that a grave emergency exists

whereby the security of India is threatened, whether by war

or by domestic violence, he may by proclamation, make a

declaration to that effect”. The power to issue a proclamation

of emergency was confined to cases when there was war or

domestic violence. The amendments of Shri Hussain and

Shri Karimuddin were rejected?”3 by the Assembly and article

25 was adopted with minor changes on 9th December, 1948.17

169 Thid., p. 935

170 Thid., p. 935
17 Thid., p. 950

172 Tbid., p. 951
178 Thid., p. 955

174 Tbhid., p. 955
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Article 25 of the Draft Constitution, as adopted by the

Constituent Assembly, became article 32 of the Constitution

of India. It provides, as observed by Patanjali Sastri J.2%,

“a ‘guarantccd’ remedy for the enforcement” of the funda-

mental rights and that “this remedial right is itself made a

fundamental right by being included in Part III’ of the

Constitution. The Supreme Court of India is constituted

the “protector and guarantor of fundamental rights, and it

cannot, consistently with the responsibility so laid upon it,

rcfusc to entertain applications seeking protection against

infringements of such rights”. The article has also made

provision for what is known as judicial review of legislation

and executive action in respect of matters relating to funda-

mental rights. In the Constitution of the United States of

America there is no express provision for such judicial review

of legislation and executive action. The doctrine of judicial

revicw has been deduced from the the Constitution of the

United States of America as an implied doctrine. In this

respect the difference between our Constitution and the

Constitution of the United States of Amcrica is that what

is explicit in our Constitution is implicit in the Constitution

of the United States of America. In our opinion, the authors

of our Constitution acted wiscly when they provided for the

judicial review of legislation and executive action in respect of

matters relating to the fundamental rights in our Constitution.

It may be mentioned here that the Constituent Assembly

of India took certain other decisions with regard to our funda-

mental rights. It prohibited'®—(a) disciimination by the

State against any citizen on grounds only of religion, race,

caste, sex or any one of them,!“’ (b) traffic in human beings

and enforced labour,?*8 and (c) employment of children in

factorics.1°° The Assembly empowered Parliament to modify

175 Romesh Thapper vs. The State of Afadras, The Supreme Court Reports, 1950,

p. 597. See in this connection Alan Gledhill, #undamental Rights in India, p. 4.

176 Constituent Assembly Debates, 29th November, 1948, p. 661. 3rd December,

1948, p. 814, p. 815.

177 'This became article 15 of the Constitution of India. This article was amended

in the year 1951 by the Constitution (First Amendment) Act, 1951. The amended

article empowers the State to make special provision for the advancement of any

socially and educationally backward classes of citizens or for tlle Scheduled Castes
and the Scheduled Tribes. Sce Appendix 1.

18 This became article 23 of the Constitution of India.
179 This became article 24 of the Constitution of India.
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the rights in their application to the members of the Armed

Forces.J®? The Assembly also decided that the State should

not make any law which “‘takes away or abridges the rights”’

conferred by Part III of the Constitution. It was further

decided that ““any law made in contravention” of this provision

should, to the extent of contravention, be void.4*!

Before we conclude this Chapter we may mention that the

Constituent Assembly of India made detailed provigions

regarding fundamental rights in our Constitution, uplike

those in the Constitution of the United States of Ame ‘ica.

This was necessary because of the peculiar social and econ mic

conditions of the people of India. Reference may be ma c in

this connection to the provisions regarding abolition of untc uch-

ability, backward classes, prohibition of discriminatioj on

grounds only of religion, caste, race, etc. From wha we

have stated we may say that the Constituent Assembly s ruck

a balance between the British theory of legislative suprefhacy

and the American theory of judicial supremacy and evd}ved

a principle ofits own combining the clements of both legisli tive

supremacy and judicial supremacy.

789 Constituent Assembly Debates, 9th December, 1948, p. 955. This became
article 33 of the Constitution of India.

181 Constituent Assembly Debates, 29th November, 1948, p. 646. This became
article 13 of the Constitution of India.



CHAPTER V

DIRECTIVE PRINCIPLES OF STATE POLICY

I

We shall now refer to the deliberations of the Constituent

Assembly of India with regard to Directive Principles of State

Policy.

II

It has been stated before that the Advisory Committee on

rights of citizens, minoritics and tribal and excluded arcas

recommended? that rights of citizens should be divided into

two parts—one part consisting of justiciable rights and the

other part consisting of non-justiciable rights. The Com-

mittee in 11s interim report recommended certain justiciable

rights. We have dealt with these rights in the preceding

chapter. On 30th August, 1947, the Advisory Gommittee

presented* its “supplementary report on Fundamental

Rights’. The report? contained certain “directives of State

policy”? which, the Committee stated, though not cognizable

by any court of law, were nevertheless fundamental in the

governance of the country, and the apphcation of those

principles in the making of laws “shall be the duty of the

State’. Those “directives” laid down certain ideals, partic-

ularly economic, which the State should follow. They also

contained ccrtain directions to the future legislature and

the future executive as to how they should exercise their

legislative and executive powers. Those principles were not

discussed by the Constituent Assembly in August, 1947

session. The recommendations of the Advisory Committee

werc, however, incorporated by the Drafting Comuinittee in

Part IV of the Draft Constitution.

1See page 70. .

2 Constituent Assembly Debates, 30th August, 1947, p. 361.
® Reports of Committees, Second Series, pp. 46-48.

11]
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IIf

On the 19th November, 1948, the Constituent Assembly
proc ceeded to discuss articles in Part IV of the Draft Consti-

tution dealing with Directive Principles of State Policy. Kazi

Syed Karimuddin and Shri H. V. Kamath moved two amend-

ments to the heading of that chapter, the former secking

deletion of the word “Directive” from the heading? and the

latter secking replacement of the word “‘Dircctive’ hy the

word “Fundamental.” The idea was to make those prigciples
also justiciable rights. Shri M. Ananthasayanam Ayy:

and Dr Ambedkar opposed the amendments. Shri Ayy

Principles enforced in a court of Jaw. In the very na

things, he said, they were only directives and could

that the Constituent Assembly should give certain direct{ons to

the future Icgislature and the future executive as o the

manner in which they should exercise thcir legislative ard exe-

cutive powers. The amendment of Kazi Syed Karintuddin

was defeated and Shri Kamath withdrew his amendment:

It was decided that the provisions contained in Part IV of

the Draft Constitution “‘shall not be enforceable in any court’,

but the principles therein laid down should nevertheless

be regarded “fundamental in the governance of the country”

and that it should be the “duty of the State to apply these

principles in making laws’’.® Article 30 of the Draft Consti-

tution laid down that the State® “shall strive to promote the

welfare of the people by securing and protecting as effectively

as it may a social order in which justice, social, ccononic

and political, shall inform all the institutions of the national

life’. Two amendments were moved to that article. The

first, moved by Shri Damodar Swarup Scth,” stated that the

4 Constituent Assembly Debates, 19th November, 1948, p. 473,
®Ibid., p. ATA.

6 Iind,. p. 475.
* Ibid, p. 476.

® Article 29 of the Draft Constitution which became article 37 of the Consti-

tution of India.

***the State”? had the same meaning as in Part III of the Draft Constitution.

10 Constituent Assembly Debates, 19th November, 1948, p. 486.
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State should endeavour to promote ‘“‘the welfare, prosperity,

and progress of the people by establishing and maintaining

democratic socialist order’. The second, moved by Shri
Naziruddin Ahmad,TM sought to delete the words “‘strive to’’

from the article with a view to making it obligatory to promote

the ideals propounded in the article. Shri Seth said that the

article, as 1t stood, was “somewhat indcfinite and vague”

and did not give a clear indication of the economic nature

of the social order sought to be established. Mahboob Ali

Baig Sahib Bahadur opposed” the original article and the

amendment of Shri Seth on the ground that they sought to

“import into the constitution certain principles of a parti-

cular political school’’. In his opinion, such principles should

not be incorporated in a constitution. Shri Mahavir Tyagi

said that}8 the article should be made ‘“‘very strong and un-

equivocal” and that the “halting”? phrascs in it should be

eliminated. Dr Ambedkar, replying to the debate, observed?

that the proposed Constitution was not a mechanism for

capturing power. The proposed Constitution sought to es-

tablish political democracy and to lay down an ideal before

those who would be forming the Government. That ideal

was economic democracy. Every Government should strive

to bring about economic democracy. The words “‘strive to”’

were, therefore, necessary. The amendments moved by Shri

Seth and Shri Naziruddin Ahmad were not accepted by the

Assembly,15 and article 30 was adopted by it.1@

It was decided?” by the Assembly that the State should,

in particular, direct its policy towards securing’®—(1) that

the citizens, men and women cqually, had the right to an

adequate means of livelihood; (ii) that the ownership and

control of the material resources of the community were so

distributed as best to subserve the common good; (iii) that

the operation of the economic system did not result in the

11 Tbid., p. 487.

12 Ibid., pp. 488-9.

18 Thid., pp. 492-3.

14 Ibid., p. 494.

15 Ibid. pp. 495-6.

16 Article 30 of the Draft Constitution became article 38 of the Constitution
of India.

17 Constituent Assembly Debates, 22nd November, 1948, p. 520.
18 This became article 39 of the Constitution of India.

G: Ic—8
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concentration of wealth and means of production to the

common detriment; (iv) that there was equal pay for equal

work for both men and women; (v) that the strength and
health of workers, men and women, and the tender age of

children were not abused and citizens were not forced by

economic necessity to enter avocations unsuited to their age
or strength; and (vi) that childhood and youth were pro-

tected against exploitation and against moral and material

abandonment. It was also dccided?® that the State should take

steps to organise village panchayats and “endow thei with

such powers and authority as may be necessary to {e nable
them to function as units of sclf-government’’.”°

Articles 32 and 33 were adopted without any “gbate.®
These two articles? laid down that the State should make

provision for “securing the right to work, to education jand to

public assistance in case of uncmployment, old agc, s§ckness,

disablement, and other cases of undeserved want’, gnd for

“securing just and humane conditions of work afd for

maternity relief’. Article 34 laid down that “the Stafe shall

endcavour to secure, by suitable legislation or ecbnomic

organisation or in any other way, to all workers, industrial

or otherwise, work, a living wage, conditions of work en-

suring a decent standard of life and full enjoyment of leisure

and social and cultural opportunities”. The Assembly

decided® that direction should also be given to the State

“to promote cottage industrics on individual or co-operative

basis in rural areas’’.74

Article 35 of the Draft Constitution provided for a uniform

civil code for the whole country. Four Muslim members

of the Assembly opposed the proposal and sought through

amendments to exclude the personal law of every community,

particularly the Muslim, from the operation of that article.

Their arguments werc: (1) that the right of a group or com-

munity to follow its personal law was a fundamental right

. New article 31A—see Constituent Assembly Debates, 22nd November, 1948,

* 20" his became article 40 of the Constitution of India.
71 Constituent Assembly Debates, 23rd November, 1948, p. 530.

22 Articles 32 and 33 became articles 41 and 42 of the Constitution of India.
#8 Constituent Assembly Debates, 23rd November, 1948, pp 535-6.

' 1 aucle 34 of the Draft Constitution became article 43 of the Constitution
of India
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and that India being a secular State nothing should be done to

interfere with the way of life and the religion of the people;

(ii) that every religious community had certain rcligious laws

and certain civil laws “inseparably connected with the reli-

gious beliefs and practices” and those religious and “semi-

religious” laws should be excluded while framing the uniform

civil code;** and (111) that the article as it stood conflicted

with the provisions of other articles of the Draft Constitution,

because freedom of religion and freedom to propagate reli-

gion had been guarantced in the Constitution and article 35

sought to annul what had been conceded. The anomaly should,

therefore, be removed.*? The suggestion was opposed by

Shri K. M. Munshi, Shri Alladi Krishnaswami Ayyar and

Dr Ambcdkar, three members of the Drafting Committee.

Shri Munshi said that?8 no where in advanced Muslim coun-

trics the personal law of each minority was recognised ‘‘as

so sacrosanct as to prevent the enactment of a Civil Code’’.

The Drafting Committee, he said, had wanted to divest

rcigion from personal Jaw and social] relations and from

laws governing inheritance, succession and marriage. In his

opinion, uniformity of law was also necessary for “‘national

consolidation”. Shri Alladi Krishnaswami Ayyar said that2®

article 35 sought to enforce a uniform civil code. There was

no intention to invade the domain of religion. Dr Ambedkar

said®® that there were countless enactments in India which

would show that the country had practically a civil code,

“‘niform in its content and applicable to the whole of the

country’. In support of his contention he referred to the

Transfer of Property Act, 1882, and the Negotiable Instru-

ments Act, 1881. Only in the field of marriage and succes-

sion, he said, the civil law was not uniform. He pointed out

that the personal Jaw of the Muslims was also not uniform

throughout India and that the Constituent Assembly was

only attempting to cstablish unity of personal law in the

country by article 35. Dr Ambedkar also observed that

25 Constituent Assembly Debates, 23rd November, 1948, p. 540.

°6 Jbid., p. 541.

*" Thid., p. 542.

*8 Ibid., pp. 547-8.

29 Tbid., p. 549.

5° Jbid., pp. 550-1.
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personal Jaw was never in the purview of religion and as

such there was no question of any danger to the religion.

Article 35 of the Draft Constitution?! was adopted on 23rd

November, 1949, without any amendment.*?

Directives were issued to the State: (a) to provide for

free and compulsory primary cducation for all children until

they completed the age of fourtecn years;** (b) to promote

educational and economic interests of the Scheduled .Castes

and the Scheduled Tribes and other weaker sections ,of the

people ;4 (c) to raise the level of nutrition and the standard

of living of the people, to improve public health, a id “to

bring about prohibition of the consumption of intox,cating
drinks and drugs which are injurious to health exc¢pt for

medicinal purposes”’;®° (d) to protect, preserve and main-

tain monuments and places and objects of nationil im-

portance; and (ec) to promote international peage and

security.3”

Two morc articles, namely, 38-A and 39-A, were added

to the Constitution. In article 38-A directives were issued

to the State “‘to organise agriculture and animal husbandry
on modern and scientific lines’? and, in particular, to take

steps for preserving and improving the breeds of cattle

and prohibiting the slaughter of cow and other useful

cattle, specially milch and draught cattle and their young

stocks.38

On 24th November, 1948, Dr Ambedkar moved an amend-

ment seeking to add a new article after article 39. The amend-

ment stated that “‘the State shall take steps to secure that,

within a period of three years from the commencement of

this Constitution, there 1s separation of the judiciary from

31 Article 35 became article 44 of the Constitution of India.
82 Constituent Assembly Debates, 23rd November, 1948, p. 552.

33 Article 36, Constituent Assembly Debates, 23rd November, 1948, p. 540.
This became article 45 of the Constitution of India.

4 Article 37, Constituent Assembly Debates, 23rd November, 1948, p. 553.

This became article 46 of the Constitution of India.

* Article 38, Constituent Assembly Debates, 24th November, 1948, pp. 555,

566, 568. This became article 47 of the Constitution of India.

*6 Article 39, Constituent Assembly Debates, 24th November, 1948, p. 581.

This became article 49 of the Constitution of India.
#7 Article 40, Constituent Assembly Debates, 25th November, 1948, p. 606.

This became article 51 of the Constitution of India.

58 Constituent Assembly Debates, 24th November, 1948, p. 581. This became

article 48 of the Constitution of India.
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the executive in the public services of the State’’.8® While

moving the amendment he said that it had been the desire

of the people of India for a long time that there should be

separation of the judiciary from the exccutive, but the British

Government did not bring about that separation. Time

came when the reform should be introduced. He also said

that as there would be certain difficulties in carrying out

that reform, it was provided that the rcform should be carried

out within a period of three years. On 25th November, how-

ever, Dr. Ambedkar moved an amendment suggesting the

deletion of the time-limit. The new amendment suggested

that “the State shall take steps to separate the judiciary

from the exccutive in the public services of the State’’. Suppor-

ting the re-drafted article he said*! that the period of three

years was reasonable in the case of certain former Indian

Provinces where the administrative machinery was well

established. But in the pre-existing States it might not be

possible to bring out the desired result within that period.

In his opinion, the article would serve the purpose if it merely

contained a “‘mandatory” provision imposing an obligation

both on the Provincial and the State Governments so that where

it was possible the rcform should be effected immediately.

Pandit Hirday Nath Kunzru regretted that#2 Dr Ambedkar

should seek to modify the original proposal in such a way as

to leave it to the discretion of the Provincial and the State

Governments as to the time the reform, which the people

of India had been demanding for half a century, should be

carried out. In his opinion, by deleting the time-limit ori-

ginally proposed the imprcssion created was that the State

was not serious about the reform. Supporting the amend-

ment of Dr Ambedkar, Pandit Nehru said that the new

amendment, far from lessening the significance or the im-

portance of the reform, placed that on a “‘high level” before

the country. Any time-limit, in the opinion of Pandit Nehru,

was “apt on the one hand to delay this very process in large

parts of the country, probably the greater part of the country;

on the other hand, in some parts where practically speaking

39 Constituent Assembly Debates, 24th November, 1948, p. 582.

40 Constituent Assembly Debates, 25th November, 1948, p. 585.
41 Tbid., p. 585.

42 Tbid., p. 587.
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it may be very difficult to bring about, it may produce enor-
mous confusion”. But in so far as the Government was con-
cerned, Pandit Nehru added, it was entirely in favour of

the separation of the judiciary from the executive.“ The
amendment of Dr Ambedkar was accepted by the HouseTM

and article 39-A was added to the Constitution.®

IV

We have stated above the decisions of the Cong ituent

Assembly of India with regard to the Directive Prijiciples

of State Policy. The idea of incorporating in the Cons tution

non-justiciable directives was taken presumably fraqm_ the

Constitution of Eire, 1937. We have mentioned befor 4* the

Constitutional position of the Fundamental Rights @s-a-vis

the Directive Principles of State policy. It is true tHat the

Directive Principles arc not enforceable in a court @f law,

but it is not correct to say, as has been alleged by {eritics,

that they have no value at all and that they have béen in-

serted in the new Constitution by way of ‘fan outfet for

romantic illusions on the part of the draftsmen’’.*? In the

opinion of Dr Ambedkar,*® the Directive Principles were

like the Instruments of Instructions issued to the Governor-

General and to the Governors under the Government of

India Act, 1935.4 They were really instructions to the exe-

cutive and the Legislatures as to how they should exercise

their powers. Dr Ambedkar said that men who would capture

power would have to respect those Directive Principles.

They might not have to answer for the breach of the Dircctive

Principles in a court of law. But they would certainly have

to answer for the breach before the electorate at the election

time. “What great value these directive principles possess”,

he added, ‘‘will be realized better when the forces of right

contrive to capture power.’°® We agree with these obser-

43 Thid, p. 589.

44 Ibid, p. 593.

“6 This article became article 50 of the Constitution of India.

46 See page 147.

“7 See D. N. Sen, From Raj to Swaraj, p. 79.

*§ Constituent Assembly Debates, 4th November, 1948, p. 41.

49 Sections 13, 53

5° Constituent Assembly Debates, 4th November, 1948, p. 41.
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vations of Dr Ambcdkar. In this connection we may refer

to the observations of Prof. Alan Gledhill on the value of the
Directive Principles. He has rightly observed that it would

be “difficult for any public figure to propose any important

legislative measure without making an appcal either to the

Fundamental Rights or the Directive Principles. Measures

will be attacked by the Opposition as ‘unconstitutional’ in

so far as they conflict with the Directive Principles. Even

though these Principles are not directly enforceable in a

court, they are bound to affect decisions of courts on consti-

tutional questions, just as the provisions of Magna Charta

have affected the decisions of English judges, and the pre-

amble to the Declaration of Independence has affected the

decisions of American judges’”.’? We find that our Supreme

Court relied upon®? both the preamble and the Directive

Principles in arriving at the decision that certain zamindary

abolition legislation had been passed for a “public purpose’”’

within the meaning of article 3] of the Constitution. In the

opinion of Prof. Kenneth C. Wheare,®* “if these declarations

of liberal principles...help the Indian Constitution on its

way and assist its people in working their Government, they

are more than justified”. These Directive Principles have

indirectly influenced social and economic Iegislation in

India. Different laws have been passed since the adoption

of the new Constitution to give effect to these Directive

Principles. Laws have been passed in different Statcs in India

with a view to organising panchayats and vesting them with

powers and authority to enable them to function as units of

sclf-government. Laws have also been passed to secure the

separation of the judiciary from the executive in the public

services of the State. It would, therefore, be “‘superficial to

dismiss these precepts as good resolutions fit only for paving

stones on the broad and primrose-strewn way.’’>4

51 See Alan Gledhill, The Republic of India, p. 162.

52 See State of Bihar vs. Kameshwar Singh of Darbhanga and others, S.C.R., 1952,
p. 889, (997).

53 See article on India’s new Constitution, Allahabad Law Journal, Vol.
XLVIII, February 10, 1950.

8@ See Alan Gledhill, The Republic of India, p. 161.
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THE EXECUTIVE

I

In this chapter we shall refer to the deliberations of the

Constituent Assembly of India with regard to the ‘ Union

Executive and the Executive of the constituent units| of the
Indian Union.

iI

We shall first deal with the Union Executive.

It has been stated before that in pursuance of a regplution

of the Constituent Assembly, adopted on 30th April 1947,

the Union Constitution Committee had been appoirfted by

the President of the Constituent Assembly to report jon the

main principles of the Union Constitution. That Corhmittee

had submitted its report? on 4th July, 1947, and the Consti-

tuent Assembly had discussed that report in its July, 1947

session.® The Committee had recommended that the head of

the Indian federation should be the President of India. The

Committee, however, had not been in favour of the Presidential

system of Government, as prevailed in the United States of

America, nor had it intended to make the President a mere

“figure-head” like the President of the French Republic. It

had wanted to make the position of the President of India

“one of great authority and dignity’’,4 as observed by Pandit

Jawaharlal Nehru, Chairman of the Union Constitution

Committee. The Committee had emphasised the ministerial

character of the Government.’ It had not suggested the

principle of election of the President by adult franchise be-

1 See page 44,

4 6 jy onstituent Assembly Debates, Reports of Committees, First Series, pages

§ Constituent Assembly Debates, 21st July, 1947, 23rd July, 1947, 24th July,
jay, coh July, 1947, 28th July, 1947, 29th July, 1947, 30th July, 1947, 31st
ulyY Constituent Assembly Debates, 2]st July, 1947, p. 734.

5 bid.

120
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cause, in its opinion, ‘‘there would be extraordinary expense

of time and energy and money without any adequate result”

as the President would not have any real powers. It had

recommended that the President should be elected by an

electoral college consisting of: (a) the members of both

Houses of Parliament of the federation, and (b) the members

of the Lower Houses of the Legislatures of the Units. In the

Legislatures of some of the Units there had been nominated

members and the Constituent Assembly had restricted the

voting powers to the elected members of the Legislatures

only. The Assembly had accepted the recommendations of

the Union Constitution Committee with regard to (a) the

term of office of the President, and (b) the removal of President

by impeachment.

With regard to the extent of the executive authority of the

fedcration, the Committee had recommended that the exe-

cutive authority of the federation should be co-extensive

with its legislative authority. Regarding the position of the

Ministers and their relationship with the President, the Com-

mittee had recommended’ that there should be a Council of

Ministers with the Prime Minister at the head to aid and

advise the President in the exercise of his functions. But the

Committee had not said anything about the manner in which

the ministers should be chosen or about the responsibility

of the ministers to the legislature. Hence, the Assembly had

decided that the Prime Minister should be appointed by

the President and other ministers should be appointed by

the President on the advice of the Prime Minister and that

the ministers should be collectively responsible to the Lower

House.® It had been advocated by some members of the

Constituent Assembly that the ministers should be elected by

the system of proportional representation by single trans-

ferable vote.2 Others had pleaded for the setting up of a

non-parliamentary executive in the sense that it should not be

removable bcfore the term of the legislaturc.t° Both the

proposals had been opposed by Pandit Nehru. He had observed

® Constituent Assembly Debates, 24th July, 1947, p. 847.
? Constituent Assembly of India, Reports of Committces, First Series, p. 50.

§ Constituent Assembly Debates, 28th July, 1947, p. 921.
® Ibid., p. 907.

10 Tbid., p. 908.
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that election by proportional representation would lead to a

weak ministry and that the setting up of a non-parliamentary

executive would upset the whole “scheme and _ structure’

of the constitution.1! ‘The Assembly had not accepted those
suggestions. The recommendations of the Union Consti-

tution Committee, as accepted by the Constituent Assembly,

had been incorporated by the Drafting Committce in articles

41 to 65, 102, 124 to 127 of the Draft Constitution of Indig.

On 4th November, 1948, while introducing the Draft
Constitution of India, as settled by the Drafting Commiftee,

in the Constituent Assembly of India, Dr B. R. Ambedkar,

Chairman of the Drafting Committec, said?!®= that inj the
Draft Constitution there was placed ‘‘a functionary” qwho

was called the President of the Indian Union. But beypnd

the “identity of names’’, he observed, there was nothing in

common between the form of Government prevalent in}the

United States of America and the form of Government pro-

posed under the Draft Constitution. The form of Governngent

prevalent in the United States of America was called }the

Presidential system of Government but what the Draft Cossti-

tution proposed was the Parliamentary system of Govern-

ment. Under the Presidential system of Government as

existed in the United States of America, he added, the

President was the “chief Head of the Exccutive’” and the

administration vested in him. But, Dr Ambedkar pointed

out,'® under the Draft Constitution the President occupied

the same position as the King under the English Constitution.

The President was “the head of the State but not of the

Executive. He represents the Nation but does not rule the

Nation. He is the symbol of the Nation. His place in the

administration is that of a ceremonial device on a seal

by which the nation’s decisions are made known’’. Again,

the President of the United States of America was not bound

to accept the advice of his ministers, but under the Draft

Constitution the President of the Indian Union was bound

by the advice of his ministers and he could do nothing con-

trary to the advice of his ministers. Further, he remarked,

11 Tbid., p. 915.

12 Constituent Assembly Debates, 4th November, 1948, p. 32.
13 Jbid., pp. 32-33.
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the Presidential system of Government in the United States

of Amcrica was based upon the theory of separation of the

executive and the Icgislature. The Draft Constitution did

not recognise that doctrine. Dr Ambedkar then explained the

reasons why the Cabinct system of Government, as prevailed

in England, was preferable in India to the Presidential system

of Government, as existed in the United States of America.

He said that a “democratic executive’? must satisfy two condi-

tions: (1) it must be a stable executive, and (2) it must

be a responsible cxecutive. In his opinion, it had not been

possible to devise a system of Government which could cen-

sure, in equal degree, both stability and responsibility. The

non-Parliamentary system of Government ensured “‘more

stability but less responsibility” and the Parliamentary system

of Government ensured “more responsibility but less stability’.

He remarked that under the non-Parliamentary system of

Government the “assessment of responsibility” was “‘periodic.”’

It took place once in four of five years and the assessment

was made by the electorate. In England, on the other

hand, where Parliamentary system of Government prevailed,

the assessment of responsibility of the executive was “both

daily and periodic”. The daily assessment was done by

members of Parliament through ‘questions, Resolutions,

No-confidence motions, Adjournment motions and Debates

on Addresses”. He expressed the opinion that daily assess-

ment of responsibility was “far more effective” than the

periodic assessment and “‘far more necessary” in a country

like India.¥4

On 10th December, 1948,!° the Constituent Assembly of

India began discussing articles of the Draft Constitution

dealing with the future Union Executive. During a long

debate on the President’s executive powers under the new

Constitution the members of the Constituent Assembly heard

from three members of the Drafting Committee why the

Parliamentary system of Government of the British type was

preferable in India to the Presidential type of Government,

as prevailed in the United States of America. Articles 41

and 42 of the Draft Constitution stated that there should be

4 Tbid., p. 33.

16 Constituent Assembly Debates, 10th December, 1948, p. 968.
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a President of India and that the executive power of the

Union should be “‘vested in the President and may be exercised
by him in accordance with the Constitution and the law’’.

As a lone champion of the Presidential system of Government
of the United States model, Prof. K. T. Shah gave early

indication of his own preference by suggesting through an

amendinent to article 41 that the “Chief Executive and

Head of the State in the Union of India shall be called the

President of India.’’!® Later, through some amendments to

article 42, Prof. Shah sought to invest the President of India

with specific executive powers including the power to ddclare

war and make peace.?’? Explaining the reasons why the pro-

posed changes were unacceptable, Dr Ambedkar said?4 that

the Drafting Committee had followed the proposals scf out

in the report of the Union Constitution Committee which

had already been accepted by the House. Shri K. M. Mumshi,

who was a strong supporter of the British system of pibrlia-

mentary democracy, pointed out that! in England the exe-

cutive power vested in the Cabinet supported by a majority

in the House of Commons which had, under the British

Constitution, financial powers. There was no separation of

powers and, consequently, there could never be any conflict

between the executive and the legislature. In his opinion,

the strongest Government and the most elastic executive

could be found in England and that the Government in

England was found “strong and clastic under all circum-

stances” The British model, he said, had been “‘approved by

every one including leading American constitutional cxperts

as really better fitted for modern conditions’’. Further, the

system of Government in India had been based for nearly

hundred years®® on the British model and, in his opinion,

it would not be wise ‘‘to try a novel experiment’’. He pointed

out that the Dominion Government of India was also func-

tioning as a full-fledged Parliamentary Government. He,

therefore, submitted that from that point of view the whole

16 Thed., p. 969.

* Ihid., p. 978.
18 Tbid.. p. 974.

® Tbid., p. 984.

20 This was an exaggeration. The tradition has been built since the introduc-

tion of the Montagu-Chelmsford Reforms in 1921,
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scheme put forward by the various amendments of Prof. Shah

had not becn accepted by the House so far, had not yielded

the best possible result elsewhere and was against the tradition

which had been built up in India.#! Shri Alladi Krishnaswami

Ayyar observed that®? an “infant democracy’’ could not

afford to take the “‘risk of a perpetual cleavage, feud or con-

flict or threatened conflict’? between the exccutive and the

the legislature. There was, he added, anothcr reason why

Presidential system of Government was not suitable in India.

There were many Indian States which would form units of

the Indian federation and there was no intention of “effacing

the Rulers from the various States”. Those Rulers should not

again be vested with real cxecutive powers free from the

control of the legislatures, because that would be against

the “marked tendency of the times’ and would create diffi-

cultics. The amendments of Prof. K. T. Shah were not

accepted by the Assembly and articles 41 and 42 were

adopted”? by the Assembly on 10th December, 1948.4

The Constituent Assembly decided*® that the future

President of India should be elected by an electoral college

consisting of the elected members of both Houscs of Parliament

and the elected membcrs of the Legislative Assemblies of

the States. The Assembly rejected an amendment of Prof. K.

T. Shah who pleaded that, in order to make the will of the

people supreme, the President of India should be elected “‘by

the adult citizens of India, voting by secret ballot, in each

constituent part of the Union’’.*6 As the President of India

would not have any real powers the Drafting Committee,

Dr Ambcdkar said, had not thought it necessary to provide

for the election of the President by the adult citizens of India.??

He also pointed out that it would be impossible to provide

an electoral machincry for the election in which at Icast

158.5 millions of people would have to participate. Declaring

his .inability to accept the suggestion of Prof. Shah, he said

21 Constituent Assembly Debates, 10th December, 1948, p. 985.

22 Thid.

*3 Ibid., pp. 974-87.

24 Articles 41 and 42 became articles 52 and 53 of the Constitution of India.

25 Constituent Assembly Debates, 13th December, 1948, p. 999.

This became article 54 of the Constitution of India.

26 Constituent Assembly Debates, 13th December, 1948, p. 991.

°7 Ibtd., pp. 997-8.
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that if the President of India was in the same position as

the President of the United States of America, he could have

understood the argument in favour of direct election of the

President. But the position of the Indian President was
different. He was only a “figurehcad”’ and if any func-

tionary was to be compared to the American President that

functionary was the Prime Minister who would be elected

by adult suffrage. Clause (3) of article 44 of the Draft Gonsti-

tution stated that the “election of the President shall bd held

Shri Mahavir Tyagi*® and Begum Aizaz Rasul,*° th

condition of proportional representation was the exi

of a muluple-member constituency and it was argued by

tional representation by means of the single transferab]

did not arise. Shri Naziruddin Ahmad*®® wanted to

how there could be proportional representation when there

was only one man to be elected. Shri Tyagi also movéd an

amendinent®? suggesting that the “clection of the President

shall be held by secret ballot and in accordance with the

system of majority preferential voting by the single alter-

native vote”. According to that system, as he explained,

“‘votes can be transferred from one candidate to another

and the candidate who gets the minimum numbcr of votes

will be climinated from the contest, and his votes will be

altered and counted in favour of the next higher candidate

of his choice. And this process of climination will procced

on till there remains only one candidate in the contest. He

will be declared elected”. Dr Ambedkar said*®? that propor-

tional representation involved climination. Otherwise, in

his opinion, proportional representation had no meaning.

Instead of having several proportional representations, the

Draft Constitution provided one single proportional _ re-

presentation, in which every candidate at the bottom would

8 Ibid., p. 1003.
29 Tbid., p. 1005.
30 Jbid., p. 1017.

81 Tbid.. p. 1005.

32 Tbid., p. 1018.
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be eliminated, until] one man was left who got what was called

a “‘quota’’. He added that “‘altcrnative’” was “another name

for proportional.’” The amendment of Shri Tyagi was not

accepted** by the Assembly. Two other principles were

decided by the Constituent Assembly in connexion with

the election of the President. First, there should be, as far

as practicable, uniformity in the scale of representation of

the different States, and secondly, there should be parity be-

tween the States as a whole and the Union. It was also decided

by the Assembly that this uniformity and this parity should

be determined with reference to the population of the States.

It may be noted here that this method of electing the

President by proportional representation by means of the

single transferable vote was borrowed presumably from the

Constitution of Ircland.** We shall see later on that our

Constituent Assembly also decided that the election of

members of the Council of States and the Legislative Councils

of the States should also be held in accordance with the

system of proportional representaticn by means of the single

transferable vote. This method, we submit, pre-supposes a

plural-member constituency. The details of the procedure

for the election of members of the Council of States and the

Legislative Councils of the States are explained in Conduct

of Election Rules, 1961. In the case of election of the President

there 1s only one member who has to be elected and here also

the details of the procedure are laid down in the Presidential

and Vice-Presidential [lection Rules, 1952. From the pro-

visions of these two Rules*6 it appears thai in the case of

members of the Council of States or the Legislative Coun-

cils of the States, election is secured by transfer of sur-

plus votes from the above and that in the case of election

of the President the process works from the bottom and there

is climination of the candidate who has polled the lowest

number of votes. Thus, though the same expression, namely,

‘“‘proportional representation by means of the single trans-

33 Constituent Assembly Debates, 13th December, 1948, p. 1018.
34 Clause (3) of article 44 became clause (3) of article 55 of the Constitution

of India.

38 Article 12(2).

36 See Conduct of Election Rules, 1961, and the Presidential and Vice-Presi-
dential Election Rules, 1952.



128 CONSTITUTION OF INDIA

ferable vote’? was used by the Constituent Assembly in both

the cases, it contemplated a procedure in connexion with

the election of the President which was different from what

was intended in other contexts. It 1s, we submit, not proper

to use in one constitutional document the same phrase to

convey different meanings in different contexts. The Consti-
tucnt Assembly might have called the procedure whereby

the President should be elected “‘proportional representation

by the alternative vote” and not “proportional represen-

tation by means of the single transferable vote’. It should,
however, be pointed out that the procedure decided by the

Constituent Assembly for the election of the Presiden’ ex-

cludes the possibility of a person being clected to that ()ffice

by a minority vote.

In the year 1961, the Constitution (Eleventh Amendr ent)

Act, 1961,3? was passed by our Parliament which, znter, alia,

provided that the election of a person as President or /ice-

President “shall not be called in question on the grouygid of

existence of any vacancy for whatever reason among the

members of the electoral college” clecting him. This 'pro-

vision was made, because it was felt88 that clections of the
two Houses of Parlhament might not always be complcted

before a President or a Vice-President was elected. It was,

therefore, thought desirable to make it clear that the election

of a President a or Vice-President could not be challenged on

the ground that there were vacancies in the appropriate

electoral college for any reason. As a matter of fact, in Narayan

Bhaskar Khare vs. The Election Commission*® a point was raised

that for a valid election of the President, all elections to the

two Houses of Parliament should be completed before the

date of the Presidential election, as otherwise some members

would be denied the right to take part in the election. But

the Supreme Court did not express any opinion on that

point as it was not necessary to do so. In this case, when

the notification for the election of the President was issued,

elections in certain areas in northern India had not been

completed.

87 See Appendix 11.
88 Statement of Objects and Reasons, the Gazette of India, Extraordinary, Part

II, Section 2, November 30, 1961.
89 Narayan Bhaskar Khare vs. the Election Commission, 1957. S.C.R. 1081.
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With regard to the term of office of the President, it was

decided*® by the Constituent Assembly that the President

should hold office for a term of five years from the date on

which he entered upon his office.4! Article 46 of the Draft

Constitution laid down that a person “who holds, or who

has held, office as President shall be eligible for re-election

to that office once, but only once’. The article, thus, res-

tricted a person’s right to re-election to that office only once.

That restriction was removed.* The words “‘once, but only

once’? were deleted from that article. Articles 43, 44, 45 and

46 were adopted on 13th December, 1948, and the Assembly

adjourned till Monday, 27th December, 1948.43

After a recess of a fortnight, the Constituent Assembly of

India reassembled to resume consideration of the Draft

Constitution. On 27th December, 1948, the Constituent

Assembly decided44 on the qualifications for election as

President, the conditions of President’s office*® and the

oath to be taken by the President before entering upon his

officc.47 On 28th December, 1948, the Assembly began dis-

cussing article 50 of the Draft Constitution which laid down

the procedure for impeachment of the President. The article

ran as follows:

90. (1) When a President is to be impeached for

violation of the Constitution, the charge shall be pre-

ferred by cither House of Parliament.

(2) No such charge shall be preferred unless—

(a) the proposal to prefer such charge is contained

in a resolution which has been moved after a

notice in writing signed by not less than thirty

membcrs of the House has been given of their

intention to move the resolution, and

40 Constituent Assembly Debates, 13th December, 1948, p. 1022.
41 This became article 56 of the Constitution of India.

42 Constituent Assembly Debates, 13th December, 1948, p. 1024. Article
46 became article 57 of the Constitution of India.

43 Constituent Assembly Debates, 13th December, 1948, p. 1024.
44 Constituent Assembly Debates, 27th December, 1948, pp. 1037, 1047, 1062.

456 This became article 58 of the Constitution of India.

46 This became article 59 of the Constitution of India.

47 This became article 60 of the Constitution of India.

G: Ic—9
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(b) such resolution has been supported by not less

than two-thirds of the total membership of the

House.

(3) When a charge has been so preferred by dither

House of Parliament, the other Housc shall investigate

the charge or cause the charge to be investigated and

the President shall have the right to appear and to be

represented at such investigation.

(4) If as a result of the investigation a resolutipn 1s

passed, supported by not less than two-thirds o the

total membership of the House by which the c arge

was investigated or caused to be investigated, declhring

that the charge preferred against the President has fbcen

sustained, such resolution shall have the effect re-

moving the President from his office as from the dae on

which the resolution is so passed.” |

Various suggestions were made through different an.cnd-

ments. he first suggestion was that*® the President s] ould

be impeached not only for violation of the Constitution, but

also for ‘“‘treason, bribery or other high crimes and: mis-

demeanours’’. The second suggestion was that the charge
should be preferred by the Lower House*® and that the reso-

lution convicting the President must be passed by both the

Houses.©° The third suggestion was that the trial should be
presided over by the Chief Justice of the Supreme Court®! who

would be detached from “political passions” and prejudices.

In his reply, Dr Ambedkar said that®* the phrase “violation

of the Constitution” included treason, bribery or other high

crimes and misdemcanour. With re gard to the second sugges-
tion, his reply was that “the honour, dignity and the recti-

tude” of the office of the President was not merely the con-

cern of the Lower House alone but was equally a matter

of concern for the Upper House. There was, in his opinion,

no valid reason for ousting the Upper House from investi-

gating or entertaining the charge against the President. He

48 Constituent Assembly Debates, 28th December, 1948, p. 1063.

49 Jbid., p. 1066.

50 Ibid., p. 1071.
51 Ibid., p. 1066.
52 Ibid., pp. 1080-1.
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could not also understand why the verdict of one House

should be submittcd to another House. He pointed out that

difficulty would arise if the other House did not adopt the

conclusion which had been arrived at by one House. Obviously,
he said, there would be a “‘tie’’. In his opinion, the sugges-

tion provided no “remedy for the dissolution of that tie’’.
Referring to the third suggestion, he said that Parliament,

while framing Rules of Procedure, could make a provision

that the Chicf Justice should preside over the trial. The sugges-

tions were not accepted by the House. Clause 2(a) of the

article spoke of a notice but did not specify any period of

notice. It was décided that fourteen days’ notice should be
given. It was also decided that the notice should be signed

by one-fourth of the total number of members of the House.58

The article was adopted®* on 28th Decembcr, 194855, On

°9th December, the Assembly decided5® that in certain cases

the President should have the power to grant pardons, re-

prieves, respites or remissions of punishment or to suspend,

remit or commute sentences of any person convicted by a

court.57 It may be mentioned in this connexion that the Union

Constitution Committee had recommended that the right of

pardon and the power to commute or remit punishment

imposed by any court exercising criminal jurisdiction should

be vested in the President, but such power of commutation

or remission might also be conferred by law on other autho-

ritics.58 When this matter had come up for discussion on

31st July, 1947, the representatives of the pre-existing Indian

States had expressed a desire that the power to grant pardon

and repricve which had vested in the Rulers of the Statcs should

be preserved. In fact, Shri B. L. Mittcr, representative of

Baroda, had moved an amendment to the effect that the

powcr to grant pardon proposed to be given to the President

should be restricted only to punishment imposed by any

court exercising criminal jurisdiction in a Province.®® His

amendment had been opposed by Shri Gopalaswamy Ayyangar

58 Constituent Assembly Debates, 28th December, 1948, p. 1083.
54 Ibd., p. 1085.

55 This became article 61 of the Constitution of India.
56 Constituent Assembly Debates, 29th December, 1948, p. 1120.
57 This became article 72 of the Constitution of India.

58 Constituent Asscmbly of India, Reports of Committees, First Series, p. 50
59 Constituent Assembly Debates, 31st July, 1947, p. 1013.
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who had pointed out that practically in all federations the

head of the federation had the power to grant pardon in

case of convictions for offences against the laws of the federa-

tion and that the head of a Unit had the power to grant
pardon in case of convictions for offences against the Jaws of

the Unit. He had moved an amendment® suggesting that

the President of India should be given the power tq grant
pardon in case of convictions for offences against the federal

laws. Shri Mitter, however, had not pressed his amendfnent.®

The Assembly had then also decided that in the case of death

sentence the President should have powers of susp&nsion,

remission and commutation of sentence.®

We may now pass on to the Ordinance-making pdqwer of

the President.

The Union Constitatiogommite had recommégnded®
that the President of India sfeuld have the power to #romul-

gate Ordinanccs during the recess of the Federal Parliafhent in

order to meet any circumstances when immediate} action

was necessary. The Committee had also recommendéd that

every such Ordinance should be laid before the Federal

Parliament and should cease automatically to havé¢ effect

at the expiration of six wecks from the reassenjbly of

the Federal Parliament, unless disapproved by the Federal

Parliament before that period. The Ordinance might, how-

ever, be withdrawn at any time by the President. The Com-

mittee had admitted that the Ordinance-making power had

been the subject of severe criticism. But it had emphasised

that circumstances might exist when immediate promulgation

of a law was absolutely necessary and there was no time to

summon the Federal Parliament. The Committee had hoped

that “‘a democratically elected” President, who would act on

the advice of ministers responsible to Parliament, was not

“at all likely to abuse any Ordinance-making power’”’ with

which he might be invested. When the report of the Union

Constitution Committee was under discussion in the Consti-

tuent Assembly, Shri Ananthasayanam Ayyangar pointed

8° [bid., pp. 1014915.
$1 Tbid., p. 1017.

8 Tbed., p. 1022.

83 Ibid. p. 1028.
6¢ Constituent Assembly of India, Reports of Committees, First Series, pp. 53-54.
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out that under the proposed provisions the President could

promulgate an Ordinance only on the advice of his ministers

and that the ministers would be responsible to Parliament.®

Sardar Vallabhbhai Patel, Chairman of the Provincial Con-

stitution Committee, had observed on a previous occasion

that by long experience such Ordinance-making power

had been found to be necessary.6* The Constituent Assembly

accepted the rccommendations of the Union Constitution

Committee and decided that®’ the President of the Indian

Federation should have the power to promulgate Ordinances,

as suggested by the Union Constitution Committec.®

This provision, it may be noted here, was taken from the

Government of India Act, 1935.®° In England the King has

no such independent power of" Jegislation, nor is there any

such provision in the constitutiiaits of the Dominions or of
Eire. The provisions, as adopted by the Constituent Assembly,
werc, however, different from the provisions of the Govern-

ment of India Act, 1935. Under the Government of India

Act, 1935, the Governor-General of India could promulgate

Ordinances both when the Central Legislature was in session

and also when it was not in session. Again, the Governor-

General could promulgate Ordinances while exercising his

“individual judgment” and also while acting “‘in his discre-

tion’. But under the provisions, as adopted by the Consti-

tuent Assembly, the President could promulgate an Ordinance

during the recess of Parliament and he could do it only

on the advice of his ministers. It may be mentioned here

that the Rules of Procedure and Conduct of Business in

Lok Sabha” requires”! that whenever a Bill seeking to replace

an Ordinancc is introduced in the House a statement explain-

ing the circumstances which necessitated .immediatc legisla-

tion by Ordinance should be placed before the House along

with the Bill, and that whenever an Ordinance, which embodies

wholly or partly or with modifications the provisions of a

Bill pending before the House, is promulgated a statement

*5 Constituent Assembly Debates, 28th July, 1947, p. 936.

66 Constituent Assembly Debates, 21st July, 1947, p. 702,
6? Constituent Assembly Debates, 23rd May, 1949, p. 217.
8 This became article 123 of the Constitution of India.

6? Sections 42, 43.

70 i.e. the House of the People.
1 See Rules of Procedure and Conduct of Business in Lok Sabha, rule 71.
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explaining the circumstances which nccessitated immediate
legislation by Ordinance should be laid on the Table at the
commencement of the session following the promulgation of

the Ordinance. The Rules of Procedure and Conduct of

Business in Lok Sabha, therefore, seck to make the ministers

liable to account before the House if the Ordinancc-making

power of the President is abused by the ministers in arder to

secure the passage of a measure by resorting to the Ordjnance-

making power of the President.

The Assembly next decided that there should be Vicc-

President of India?? who should be elected by the ngembers

of both Houses of Parhament in accordance with the system

of proportional representation by means of the single thansfer-

able vote and that he should not be a member of eithe House

of Parliament or of a House of the Legislature of any Btate.7

He should hold office for a period of five years’* andj should

be the ex-officio Chairman of the Council of States.“ It was

also decided that the Vice-President should “‘act as Prgident
in the event of the occurrence of any vacancy in the office

of the President “‘by reason of his death, resignation or re-
moval, or otherwise” and should ‘discharge’? the functions

of the President when the President was unable to discharge

his functions owing to “absence, illness or otherwise’’.“® As

the normal function of the Vice-President would be to pre-

side over the Council of States, it was not thought necessary

to make a provision asking the members of the State Legis-

latures to take part in the clection of the Vice-President.*7

It may be mentioned here that the Constituent Assembly

agreed upon the way and the circumstances in which Parlia-

ment might provide for the discharge of the functions of the

President in any contingency not provided in the Constitution’’

72 Constituent Assembly Debates, 28th December, 19-48, p. 1088. Article 52

of the Draft Constitution. This became article 63 of the Constitution of India.

* Constituent Assembly Debates, 29th December, 1948, p. 1102, Article

55 of the Draft Constitution. This became article 66 of the Constitution of India.

74 Constituent Assembly Debates, 29th December, 1948, p. 1116, Article 56

of the Draft Constitution. This became article 67 of the Constitution of India.

%8 Constituent Assembly Debates, 28th December, 1948, p. 1089, Article

53 of the Draft Constitution. This became article 64 of the Constitution of India.

78 Constituent Assembly Debates, 28th December, 1948, p. 1092. Article

54 of the Draft Constitution. This became article 65 of the ool. of India.

*? Constituent Assembly Debates, 29th December, 1948, 1101.

78 Constituent Assembly Debates, 29th December, 19-48, p. Pray. This became
article 70 of the Constitution of India.
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and also upon mode of resolving disputes in connexion with

the elcction of a President or Vice-President.”

A question arose as to what should be the extent of execu-

tive power of the Union. The Constituent Assembly decided

that the executive power of the Union should extend to the

matters with respect to which Parliament had power to

make laws. But unless expressly provided in the Constitution

or in any law made by Parliament, this executive power

should not extend in any State to matters with respect to

which the Legislature of the State had also power to make

laws. It was also decided that the executive power of the

Union should extend®® to the exercise of such rights, authority

and jurisdiction as were exercisable by the Government of

India by virtue of any treaty or agreement.

Let us now see the position of the ministers and their rela-

tionship with the President as decided by the Constituent

Assembly. Articles 61, 62 and 65 of the Draft Constitution

dealt with the position of the ministers and their relation-

ship with the President. Article 60 and 61 were discussed

on 30th and 31st December, 1948, and article 65 was discussed

on 7th January, 1949. Article 61 stated that there should be

a Council of Ministers with the Prime Minister at the head

to aid and advise the President in the exercise of his functions

and that the question whether any, and if so what, advice

was tendered by the ministers should not be inquired into

in any court. With regard to article 61, various suggestions

were made through amendments. According to one amend-

ment, there should be fifteen ministers who should be “‘elected

by the clected members of both the Houses of Parliament

from among themselves in accordance with the system of

proportional representation by means of a single transferable

vote, and one of the ministers shall be clected as Prime Minis-

ter, in like manner.§t The suggestion was made, as the mover

said, with a view to securing in the Cabinet “proper repre-

sentatives’ and representatives ‘‘from all sections of the

79 Constituent Assembly Debates, 29th December, 1948, p. 1118. This became

article 71 of the Constitution of India.

8° Constituent Assembly Debates, 30th December, 1948, p. 1141, 17th Nov.,
1949, p. 592.

‘This became article 73 of the Constitution of India.

8! Constituent Assembly Debates, 30th December, 1948, p. 1141.
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people’. According to the second amendment, there should

be a Council of Ministers with the Prime Minister at the head

to aid and advise the President in the exercise of his functions

“except in so far as he is by or under this Constitution required
to exercise his functions or any of them in his discretion’’.®?

According to the third amendment, the designation ‘‘Prime

Minister” should be kept out of the Constitution.®? In the

opinion of the mover,®4 it was not desirable to place the Prime

Minister at the head of the Council of Ministers be¢ause,

inevitably, certain amount of power would concentrqte in

the hands of the Prime Minister which would “

against the working of a real, responsible and dem

a person who had been convicted of bribery and corr

should not be appointed a minister.®* It was pointed

a membcr®¢ that articles 61, 62 and 65 embodied the

ventions of the Cabinet system of Government evol

Great Britain as a result of a long struggle between the{King

and Parliament”.8? The articles should not, therefore, be

interpreted literally. The articles, he said, did not mead that

normally the function of the Prime Minister was to aid or

advise the President in the exercise of his functions. In fact,

he added, the position was altogether “‘opposite, or the re-

verse’. It was the Prime Minister’s business, with the support

of the Council of Ministers, to rule the country and the

President might be permitted, now and then, to aid and

advise the Gouncil of Ministers. Dr Ambedkar opposed all

the amendments. He did not think it possible to make any

statutory provision for the inclusion of the members of different

communitics in the Cabinet.8® He opposed the amendment

for fixing the number of ministers. Speaking about the second

amendment, Dr Ambedkar said that in the new Consti-

tution the President would only have “certain prerogatives

but not functions” and, hence, no situation could arise when

the President would be called upon to discharge his functions

82 Thid., p. 1145.
88 Jbid., p. 1144.

8 Prof. K. T. Shah.
85 Constituent Assembly Debates, 30th December, 1948, p. 1146.

86 Shri K. Santhanam.

8 Constituent Assembly Debates, 30th December, 1948, p. 1155.

88 Ibid., p. 1157.
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without the advice of the Prime Minister.89 Opposing the

third amendment, Dr Ambedkar said that the amendment,

if accepted, would be “absolutely fatal’? to the principle of

collective responsibility. Collective responsibility, he observed,

could be achieved only through the “‘instrumentality of the

Prime Minister” and, therefore, statutory recognition should be

given to the office of Prime Minister. The Prime Minister,

he also observed, ‘‘is really the keystone of the arch of the

Cabinet”? and unless and until that office was endowed with

statutory authority to nominate and to remove ministers

there could be no collective responsibility.°° Speaking about

the fourth amendment, Dr Ambedkar said that that was a

case which might be left to the good sense of the Prime

Minister.) The amendments were not accepted by the

Assembly and article 61, as drafted by the Drafting Committee,

was Incorporated in the Constitution on 30th December,

1948.9

Clauses (1), (2) and (3) of article 62 of the Draft Consti-

tution provided that the Prime Minister should be appointed

by the President and the other ministers should be appointed

by the President on the advice of the Prime Ministcr, that

the ministers should hold office during the pleasure of the

President and that the Council of Ministers should be

collectively responsible to the House of the People. An amend-

ment was moved by a member suggesting that the ministers

should hold office “‘so long as they enjoy the confidence of

the House of the People’’.*8 Dr Ambedkar did not think

that amendment to be necessary becausc, in his opinion,

under article 62 a minister was liable to removal on the

ground that he had lost confidence of the Legislature.®4 He

was also of opinion that under article 62 a minister was liable

to removal on the ground that his administration was not

‘pure’. It would be perfectly open to the President, he re-

marked, under article 62 to call for the removal of a parti-

cular ministcr on the ground that he was guilty of corruption

89 Tbid., p. 1158.

0 Tbid., p. 1160.
*1 Ihid., p. 1160.

2 Tbid., p. 1162.

®3 Constituent Assembly Debates, 31st December, 1948, p. 1168.
*4 Ibid., pp. 1185-6.
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or bribery or maladministration, although that particular

minister probably was a person who enjoyed the confidence
of the House.®> He wanted the members to realise that the

tenure of a minister should be subject not merely to one

condition but to two conditions and the two conditions were,

purity of administration and the confidence of the House.

The article, in his opinion, made provisions for both. Clause

(5 ) of article 62 stated that a minister who, “‘for a period of

six consecutive months, 1s not a member of either Hause of

Parliament shall at the expiration of that period cqasc to
be a member’. It was alleged that the provision @f that

clause was “wholly against the spirit of democracy},

cause under that clause a person who had not been

Justifying the insertion of that clause, Dr Ambcdk
thai®? under that clause a person who was otherwise

tent to hold the post of a minister but had for some

been defeated in the election in a particular constituency,

could be appointed a minister on the assumption that he

would be able to get himself clected cither from thd same

constituency or from another constituency within a period

of six months from the date of his appointment as a minister.

The clause, he said, did not confer any right on any person

to be appointed a minister without at all being clected to

the Legislature. In his opinion, the clause did not ‘‘violate

the principle of collective responsibility’, nor did it cause

any breach cf the fundamental principles on which parlia-

mentary government was based. The Assembly adopted

article 62 of the Draft Constitution on 31st December, 1948.8

Article 65 was adopted®® by the Constituent Assemblv

on 7th January, 1949, without practically any discussion.1%

It was decided that it should be the duty of the Prime Minister

to communicate to the President, not only all decisions of

the Council of Ministers but also any other information that

the President might call for, relating to the administration

> Ibid., p. 1186.
B Ibid, P. 1172.

97 Tbid., p. 1186.
3 Ibid., ” 1192.
> Constituent Assembly Debates, 7th January, 1929, p. 1354.

Articles 61, 62 and 65 of the Draft Constitution became articles 74, 75

and 78 of the Constitution of India.

eason
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of the affairs of the Union and proposals for legislation. It

should also be the duty of the Prime Minister to submit,

if the President so required, for the consideration of the

Council of Ministers any matter on which a decision had

been taken by a minister but which had not been considered

by the Council.

The Constituent Assembly also decided that there should

be an Attorney-Gencral for India?! and a Comptroller and

Auditor-General of India,!°? and that both of them should be

appointed by the President of India. With regard to the Attor-

ney-Genceral for India, it was decided that he should be a person

qualified to be appointed a judge of the Supreme Court of India

and that his duties should be to give advice to the Government

of India upon such legal matters, and to perform such other

duties of a legal character, as might from time to time be

referred or assigned to him by the President.1°? Regarding the

dutics of the Comptroller and Auditor-General, it was decided

that he should perform such duties and exercise such powers

in relation to the accounts of the Government of India and

of the Government of any State as might be prescribed by

Parliament. In the opinion of Dr Ambedkar, Chairman of

the Drafting Committee, the Comptroller and Auditor-

Gencral was “probably the most important officer in the

Constitution of India’’?“* and that he should be independent

of any control of the Executive. In order to secure that in-

dependence it was decided by the Assembly:

(a) that though appointed by the President, the Comp-

troller and Auditor-Gencral might be removed from

office “in ike manner and on like grounds as a judge

of the Supreme Court”’;

(b) that his salary and conditions of service should be

laid down by Parliament and should not be varied to

his disadvantage ;

(c) that he should not be eligible for further office cither

under the Government of India or under the Govern-

ment of any State after retirement; and

101 Constituent Assembly Debates, 7th January, 1949, p. 1350.

102 Constituent Assembly Debates, 30th May, 1949, p. 409.

108 This became article 76 of the Constitution of India.

104 Constituent Assembly Debates, 30th May, 1949, p. 407.
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(d) that the salaries, cte., of the Comptroller and Auditor-

Gencral and his staff and the administrative expenses
of his office should be charged upon the Consolidated

Fund of India and should thus be made non-votable

expenditures.2°

It may be mentioned here that in November, 1949, during

the Third Reading of the Constitution Bill, Shri Alladi

Krishnaswami Ayyar, a member of the Drafting Comnttttce,

Shri T. T. Krishnamachari who had become later 9.n a

member of the Drafting Committee, and Dr Rajqndra

Prasad, President of the Constituent Assembly, rcitd ‘ated

that the proposcd Constitution provided for the setting up

of the Cabinet system of Government both at the Cpntre

and in the constituent States of the Indian Union. Shri AJladi

Krishnaswami Ayyar observed? that after “‘weighing the

pros and cons” of the Presidential system of Government

prevailing in the United States of Amcrica and the Cabinet

system of Government obtaining in England and ir the

Dominions, and after taking into account the working of

responsible Government in the provinces of India for several

years and also the difficulty of providing for a purely

Presidential type of Government in the pre-existing Indian

States, the Constituent Assembly adopted the principle of

responsible Government at the Centre and also in the consti-

tucnt States of the Indian Union. Shri T. T. Krishnamachari

remarked?” that, in so far as the relationship of the President

with the Cabinct was concerned, the Constituent Assembly

“completely copied” the system of responsible Government

that was functioning in England and that the deviations

that were made were only such as were necessary for the

sctting up of the federal form of Government in India. It

has been stated before that the Constitution was adopted

by the Constituent Assembly on 26th November, 1949. On

that day just before putting the motion for the final adoption

of the Constitution of India to the vote of the Constituent

105 This became articles 148, 149, 150 and 151 of the Constitution of India.

106 Constituent Assembly Debates, 23rd November, 1949, pp. 834-6.

107 Constituent Assembly Debates, 25th November, 1949, pp. 956-7.
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Assembly, Dr Rajendra Prasad in the course of a speech

said,?°? among other things:

“We have had to reconcile the position of an elected

President with an elected Legislature and, in doing so, we

have adopted more or less the position of the British Monarch

for the President... .His position is that of a constitutional

President. Then we come to the Ministers. They are of course

responsible to the Legislature and tender advice to the

President who is bound to act according to that advice.

Although there are no specific provisions, so far as I know, in

the Constitution itsclf making it binding on the President

to accept the advice of his Ministers, it is hoped that the

convention under which in England the King acts always

on the advice of his Ministers will be established in this

country also and the President, not so much on account of

the written word of the Constitution, but as a result of this

very healthy convention, will become a constitutional Presi-

dent in all matters’.

It is thus clear from what we have shown above that what-

ever might be the language of our Constitution, the framers

of our Constitution intended to establish Cabinet system of

Government in India.!® In this connection it may be men-

tioned that in April, 1955, our Supreme CourtTM® also cx-

pressed the view that our Constitution “‘though federal in

its structure, is modclled on the British Parliamentary System’’,

that the President of India has been made “a formal or consti-

tutional head of the executive’? and that “the real cxecutive

powers are vested in the Ministers or the Cabinet’. Our

country has thus a constitutional President “‘superimposed on

the Parliamentary system of the British type’. But in

November, 1960, Dr Rajendra Prasad, President of India,

expressed the opinion!!? that in “cquating’? the powers of

the President with those of the British Monarch, our Consti-

tution had been ‘‘wrongly interpreted”, that ‘there is no

provision in the Constitution which in so many words lays

108 Constituent Assembly Debates, 26th November, 1949, p. 988.
109 Sce D. N. Banerjee, Some Aspects of the Indian Constitution, pp. 65-66.

110 Rai Sahib Ram Fawaya Kapur and others vs. The State of Punjab, 1955, 2 S.C.R.
. 236-7.

PP 111 See Durga Das Bose, Commentary on the Constitution of India, Third Edition,
Vol. I, p. 417.

112 The Statesman, Calcutta, 29th Novembcr, 1960.
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down that the President shall be bound to act in accordance

with the advice of his Council of Ministers’, and that our

Constitution had often been “wrongly interpreted on the

lines of the British Constitution’’. Thus, in November, 1960,

Dr Rajendra Prasad, President of India, repudiated what

he had said in November, 1949, as the President of the

Constituent Assembly of India, to which we have already

referred. In December, 1960, however, Prime Miumnister,

Pandit Jawaharlal Nehru, categorically statedTM® that our

Constitution was “basically modclled on the British Parlia-

mentary System” and that the position of the Presidgnt in

India was similar to the position of the King in Enjyland.

Speaking on this subject, in March, 1961, Shri A. K, Sen,

Law Minister of India, said!4 that the President Y mself
had given ‘fa ruling on this issue as the President f the

Constituent Assembly” and that the Government of India

did not think that there could be ‘a more authoritative

pronouncement”. He also said that the Government of India

did not think that the issue “called for d reference the

Supreme Court”.

In conclusion, we may say that ever since the introduction

of the Montagu-Chelmsford Reforms in 1921] the people

of India have become familiar with the working of the parlia-

mentary system of Government and that parliamentary

systein of Government has worked with a remarkable success

since the 15th day of August, 1947. Our Constituent Assembly,

therefore, acted wisely in deciding that parliamentary system

of Government should be established in India.

Ill

We may now refer to the deliberations of the Constituent

Assembly of India with regard to the executive of those

units of the Indian Union which were formerly known

as Governors’ Provinces under the Government of India

Act, 1935. |

It has been stated before that the Constituent Assembly

discussed the report of the Provincial Constitution Committee

138 The Statesman, Calcutta, 16th December, 1960.

14 The Statesman, Calcutta, 25th March, 1961.
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in July, 1947 session.“° The Committee had recommen-
dcedTM6 the setting up of Cabinet system of Government in the

Provinces. With regard to the Provincial Executive, it had

suggested that for each Province there should be a Governor

who should be elected directly by the people of the Province

for a term of four years. The principle of election of the
Governor had been suggested by the Committee because

it had thought that"? an clected Governor would be able to

‘exert considcrable influence on the popular ministry”’.18

It had further been suggested by the Committee that the

Governor should be chgible for re-election but he should

be re-elected only once, that casual vacancy in the office

of the Governor should be filled up by clection by the

Provincial Legislature on the system of proportional re-

presentation by means of the single transferable vote and

that the Governor should be removed from office by unpeach-

ment for “stated misbehaviour”. The Assembly accepted

the principle of election of the Governor and the principle

of removal of the Governor by impeachment, but it decided

that casual vacancy in the office of the Governor should be

filled up by a Deputy Governor who should be clected by

the Provincial Legislature by the system of proportional

representation by means of the single transferable vote after

every general election.’® With regard to the extent of the

executive authority of a Province, the Committee, in caluse 8

ofits report, had recommended that, subject to the provisions

of the Constitution “and of any special agreement’, the

executive authority of a Province “shall extend to the matters

with respect to which the Provincial Legislature has power

to make laws’’.1*° The words “‘and of any special agreement”

had been inserted by the Gommittee in clause 8 to cnable

the Rulers of the former Indian States, desiring to have a

“common administration with a neighbouring Province in

115 See page 68.

6 Constituent Assembly of India, Reports of Committees, First Series, pp.
35-41.

117 Constituent Assembly Debates, 15th July, 1947, p. 588.
118 Shri B. N. Rau, Constitutional Adviser to the Constituent Asssembly, sugges-

ted that the Governor should be clected by the Provincial Legislature ‘by secret

\ote according to the system of proportional representation by the single trans-

ferable vote’. (See B. N. Rau, India’s Constitution m the Making, p. 141.).

119 Constituent Assembly Debates, 16th July, 1947, p. 618.

120 Constituent Assembly of India, Reports of Committees, First Series, p. 36.
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certain specificd matters of common interest” in respect of
Provincial subjects, to cede necessary jurisdiction to the

Province by such special agreement. Normally, the authority
of a Provincial Government, whether exccutive, legislative

or judicial, could not extend beyond the boundaries of the

Province. But the clause sought to give a Province extra-

territorial jurisdiction by agreement with an Indian State.

The clause was referred to an ad hoc committee for;further

consideration.TM The ad hoc committee recommended that it

should be “‘competent for a Province, with the previous

sanction of the Federal Government, to undcrtake,} by an

agreement made in that behalf with any Indian State, any

legislative, executive or judicial functions vested {n_ that

State, provided that the agreement relates to a sulgect in-

cluded in the Provincial or Concurrent Legislative List”

and that on such agreement being concluded, the rovince

might, subject to the terms thereof, exercise the legislative,

executive or judicial functions specified therein throfgh the

appropriate authoritics of the Province. The rec6mmen-

dations of the ad hoc committee were accepted !by the

Assembly.?°3 This provision was incorporated by the Drafting

Committee in article 237 of the Draft Constitution. But we

shall see later on that article 237 was ultimately deleted from

the Constitution.%4 It was also decided by the Assembly

that, subject to the provisions of the Constitution and of

any special agreement referred to above, the cxecutive

authority of a Province should cxtend to matters with respect

to which the Provincial Legislature would have power to

make laws.

Regarding the position of the ministers and their relation-

ship with the Governor, the Provincial Constitution Committee

had recommended that there should be a Council of Ministers

“aid and advise” the Governor, that normally the Governor

should act on the advice of the ministers but in certain matters

he should act “‘in his discretion”, that the ministers should

be chosen by the Governor and that they should hold office

during the “‘pleasure’’ of the Governor. In the course of the

121 Constituent Assembly Debates, 16th July, 1947, p. 629.

122 Constituent Assembly Debates, 18th July, 1947, p. 697.
123 Thid., p. 668.
184 Constituent Assembly Debates, 13th October, 1949, p. 175.
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discussion of the report of the Committee in the Assembly it
was suggested by some membcrs that the ministers should

be elected by the Icgislature “by the system of proportional

representation by single non-transfcrable vote’’.1” It was urged

that that system would be more consistent with the principle

of democracy. Others, however, expressed the opinion that

as a result of proportional representation the Ininistry would

consist of representatives of different groups having different

policies and that it would lead to a coalition Government

which would be a weak Government. Sardar Vallabhbhai

Patel, Chairman of the Provincial Constitution Committce,

observed that?!#® the Committee had contemplated the setting

up of Cabinet system of Government on the British model

and that election of ministers by proportional representation

would upset the framework of the Constitution intended to

be introduced. The Assembly did not accept the principle

of election of ministers by proportional representation??? and

accepted the recommendations of the Provincial Constitu-

tion Committee regarding the position of the ministers and

their relationship with the Governor.

Clause 15 of the report of the Provincial Constitution

Committee dealt with the special responsibilities of the

Governor. The Provincial Constitution Committee in that

clause had recommended that the prevention of any grave

menace to the peace and tranquility of the Province or any

part thereof should be the special responsibility of the Governor

and that in the discharge of his special responsibility, the Gover-

nor should act in his discretion. It had alsu suggested that if

at any time in the discharge of his special responsibility the

Governor thought it essential that provision should be made

by legislation, but he was unable to secure such legislation,

he should report the matter to the President of the Union

for taking such action as the President might consider appro-

priate under his emergency powcrs. The mover of the clause,

Sardar Vallabhbhai Patcl, admitted the controversial nature

of that clause and said that the® clause required careful

consideration of the House because, on the one hand, some

125 Constituent Assembly Debates, 17th July, 1947, pp. 632, 655.

126 Ibid., p. 654.

127 Ibid., pp. 655-6.

#28 Constituent Assembly Debates, 21st July, 1947, p. 727.
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of the provisions of section 93129 of the Government of India

Act, 1935, were sought to be introduccd in the new constitu-

tion and, on the other hand, there was a feeling that in view

of the conditions prevailing in the country some provisions
should be made for giving special responsibility to the Governor

to deal with the situation. Shri B. M. Gupte, Pandit Hirday

Kunzru and Shri K. M. Munshi moved respectively three

amendments to clause 15. In the original clause and in the

amendment moved by Shri Gupte? the ultimate agthority

who would deal with the emergency was the President of

India. But Shri Gupte suggested that the Governor should,

if necessary, take immediate action. Pandit Hirda Nath

Kunzru suggested?! that if the Governor was satisfied that

peace and tranquillity of the Province or any part thereof

were threatened he should report the matter to the FP ‘esident

of India for taking such action as the President ne consi-

der appropriate. Shri K. M. Munshi suggested!*? fhat the

Governor should assume to himsclf all or any of the fi nctions

of the Provincial Government by a proclamation whic should

forthwith be communicated by the Governor to the Pdesident.

Shri B. M. Gupte argued that’? when peace was actually

threatened a mere power to report the matter to the President

would be of no use at all. Pandit Kunzru pcinted out that}*4

the amendment of Shri Munshi was practically “fa reproduc-

tion” of section 93 of the Government of India Act, 1935.

He apprehended that in case of conflict between the Governor

and the ministers the position would be one of great embarrass-

ment both for the Governor and his ministers. It would not

be possible for the Governor, he said, to discharge his special

responsibilities unless the services were made answerable to

the Governor. But that would lead to administrative compli-

cations. Shri ‘I’. Prakasam, Shri B. G. Kher, Pandit Lakshmi

Kanta Maitra, Dr P. K. Sen, Prof. N. G. Ranga supported

129 Under section 93 of the Government of India Act, 1935, the Governor of

a Province could assume to himsclf all or any of the powers vested in or exer-

cisable by any Provincial body or authority, if he was satisfied that a situation

had arisen in which the Government of the Province could not be carried on

an accordance with the provisions of that Act.

180 Constituent Assembly Debates, 21st July, 1947, p. 728.
81 Thid., P. 728.
182 Thi, 729.

138 Constituent Assembly Debates, 23rd July. 1947, p. 795.
134 Tbid., p. 798.
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the amendment of Shri Munshi. Pandit Govind Ballabh
Pant, who was then Chicf Minister of the United Provinces,

observed that*®® the amendment of Shri Munshi was fraught

with danger. He said that if the Governor had control over
tine executive in the day to day administration he could deal

with the situation, but to “keep the Governor aloof from

the entire sphere of administration” and then to ask him to

face a delicate situation at a time whcn the ministers were

supposed not to be equal to it was “to create chaos and to

inake confusion worse confounded’. In his opinion, the

Governor should not be given such powers as suggested in

the amendment of Shri Munshi. He remarked that if peace

and tranquillity of the Province were threatened the ministers

should be given a free hand to deal with the situation. There

was, we think, considerable force in the argument of Pandit

Govind Ballabh Pant. The Assembly, however, accepted the

ainendment of Shri Munshi.¥6 This provision was incorporated

by the Drafting Gommittce im article 188 of the Draft Consti-

tution, but that article was subsequently deleted from the

Constitution. We shall have occasion to refer to this later

on, Other recommendations of the Provincial Constitution

Committee, as accepted by the Constituent Assembly, were

incorporated by the Drafting Committee in chapters II and

V of Part VI of the Draft Constitution. In this connexion it

may be mentioned that for the sake of uniformity the Drafting

Committce thought it desirable? to describe the Units of the

proposed Indian Union in the new Constitution as “States’’,

whether they had been previously known as the Governors’

Provinces, or Chief Commissioners’ Provinces, or Indian

States. The Committee, however, admitted that some differ-

ences would undoubtedly remain between the Units of the

Indian Union even in the new Constitution and, in order to

mark those differences, it divided the States into three classes

enumerated in Part I, Part I] and Part JII of the First

schedule to the Draft Constitution. They corresponded res-

pectively to the pre-cxisting Governors’ Provinces, Chief

Commissioners’ Provinces and Indian States.

185 Thid., pp. 810-11.

36 Tiid., p. 818.

137 Reports of Committees of the Constituent Assembly of India, Third Series,
Dp. 172.
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On 30th May, 1949,388 the Constituent Assembly began

discussing articles of the Draft Constitution dealing with the

executive of the States specified in Part I of the First Schedule
to the Draft Constitution. It decided that there should be
a Governor for cach such State! and that the executive power

of the State should vest in the Governor and should be exer-

cised by him in accordance with the provisions of the Consti-

tution.4! A question then arose whether the Governor should

be elected by the people of the State or should be appointed

by the President of the Indian Union. Some of the members

of the Drafting Committee had felt that!** the “conexitence”
of a Governor elected by the people of the State and Chief

Minister responsible to the Legislature of that Statd might

lead to friction and consequent weakness in adminigration.
The Drafting Committee had, therefore, suggested a; alter-

native method of appointing Governors which had bee incor-

porated in article 131 of the Draft Constitution. Acbording
to that alternative proposal, the State Legislature should

elect a panel of four persons and the President of the! Indian

Union should appoint one of them as Governor. Duting the
discussion of that article in the Constituent Assembly, on

30th May, 1949, Shri Brajeshwar Prasad moved an amend-

ment suggesting that the Governor of a State should be

appointed “by the President by warrant under his hand and

scal’.43 While moving his amendment he argued that “‘in

the interest of All-India unity, and with a view to encouraging

centripetal tendencies” it was necessary that the authority

of the Government of India should be maintained over the

States. In his opinion, the alternative method suggested by

the Drafting Committee would restrict the choice of the

President and he wanted that the President should be free

from any influence of the State Legislature in the matter of

appointment of a Governor.

188 Constituent Assembly Debates, 30th May, 1949, p. 416.

189 Madras, Bombay, West Bengal, the United Provinces, Bihar, East Punjab,

the Central Provinces and Berar, Assam and Orissa.

10 Constituent Assembly Debates, 30th May, 1949, p. 422. This became

article 153 of the Constitution of India.

WI Thid., p. 424. This became article 154 of the Constituuion of India.

142 Reports of the Committees of the Constituent Assembly, Third Series,

pp. 174-5,
143 Constituent Assembly Debates, 30th May, 1949, p. 426.
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We may mention here that in the year 1947, when the

question whether the President and the Governor should be
elected by adult franchise was discussed in the joint sittingTM*

of the Union Constitution Committee and the Provincial

Constitution Committee, two different views were expressed.
One view was that India as a whole should adopt the American

model and the other, that it should adopt the British model.

The gencral opinion was, however, in favour of the British

modcl both at the Centre and in the Provinces. There was

an intermediate position which some members favoured. It

was felt by them that if at any time it was impossible to form

a majority government cither at the Centre or in the Provinces

and there was fragmentation of political parties, a strong

President, and a Governor clected on adult franchise and

supported by the authority of the electorate, would give stabi-

lity to the Government. Ultimately, howcver, with regard to

the Centre it was decided that the President at the Centre

should be a constitutional head and should not be directly

elected by the adult franchise of the whole country. The

“co-ordinated” scheme of both the President and the Governors

being elected by adult franchise, so that they would have

prestige in the country and power to stabilise administration,

was thus broken up. In April 1949, both the Committees

met again, considered this question and ultimately came to

the conclusion that as the post of an elected Governor would

be “completely useless from the point of view of his having

any controlling voice in the government’, there was no need

for going through the proccss of election. It was also felt

that in the event of a conflict between the Governor elected

by adult franchise and the Chief Minister, the position of

the Governor might be superior to that of the Chief Minister.

With the prestige of a gencral election by adult franchise the

Governor might seck to over-ride the powers of the Chicf

Minister. The Joint Committee, therefore, ultimately decided

that the best way would be to eliminate the clection of the

Governor.146

Shri Munshi, a member of the Drafting Gommittee, there-

144 Constituent Assembly Debates, 3lst May, 1949, p. 452.
145 Thid.

148 Tbid., pp. 452-3.
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fore, supported the amendment of Shri Brajcshwar Prasad.147

In the opinion of Pandit Jawaharlal Nchru,TM® the principle
of noininated Governor would be desirable from the practical

point of view. After much deliberation, the Assembly decided

that the Governor of a State should be “‘appointed by the

President by warrant under his hand and seal’’.4° We have

stated before that in July, 1947, the Constituent Assembly

decided that provisions should be made in the proposed

ionstitution for a Deputy Governor.?°° But the Draftigg Com-

mittee did not think it necessary! to make any provision

in the Draft Constitution for a Deputy Governor, fbccause

a Deputy Governor would not have any function soflong as

the Governor was there.

The Constituent Assembly agreed upon, among other

things: (a) the term of office of «a Governor; (b) the quali-

fications for appointment as a Governor ;¥8 (c) the conditions of

Governor’s office 354 (d) the oath to be taken by a Qovernor

before entering office; (e¢) the discharge of the fungtions of

a Governor in certain contingencies not provided fof in the

Constitution ;58 and (f) the power of a Governor to grant

pardons, efc., and to suspend, remit or commute sentences

in certain circumstances.? The Assembly also decided on the

extent of the executive power of the States.458

Let us now see the position of the ministers and their rela-

tionship with the Governor as agreed upon by the Constituent

Assembly. Article 143 (1) of the Draft Constitution laid down

that there should be a Gouncil of Ministers with the Chief

Minister at the head to aid and advise the Governor in the

exercise of his functions, “‘except in so far as he is by or under

4147 Thid., p. Add.

148 Thid., p. 451.

149 Thid., p. 469.

This became article 155 of the Constitution of India.
160 Sce page IDI.

151 Report of Comnuttees of the Constituent Assembly of India, Third Series,

. 175,
P 152 Constituent Assembly Debates, 31st May, 1949, p. 474. This became article
156 of the Constitution of India.

163 hid... p. 475. This became article 157 of the Constitution of India.

164 Thid., yo. 482. This became article 158 of the Constitution of India.

165 Thid., p. 485. ‘This became article 159 of the Constitution of India.
166 Constituent Assembly Debates, Ist June, 1949, p. 488. ‘Vhis became article

160 of the Constitution of India.

157 Ibid., p. 488. This became article 161 of the Constitution of India.

158 Thid., p. 489. This became article 162 of the Constitution of India.
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this Constitution required to exercise his functions or any

one of them in his discretion”. It was argued by some of the

members)® of the Assembly that the words ‘‘except in so far

as he 1s by or under this Constitution required to exercise

his functions or any one of them in his discretion” should be

deleted, because those words sought to confer discretionary

owers on the Governor!® and that a nominated Governor,

who would function during the pleasure of the President,

should not be given any discretionary power.1© Dr Ambedkar,

Chairman of the Drafting Committee, pointed out that the

inain and the crucial question?® was whether the Governor

should have any discretionary power and that no decision

on that question had yet been arrived at by the Constitu-

ent Assembly. In his opinion, after a decision was reached

on that question the other question, namely, whether the

words should be retained, would arisc. He, however, ex-

pressed the opinion that vesting the Governor with dis-

crelionary powcrs was in no way contrary to the principle

of responsible Government. Clause (1) of article 143 of the

Draft Constitution was adopted by the Assembly.*6 In Sep-

tember, 1949164, the Assembly decided that the administra-

tion of certain tribal areas in Assam should be carried on by

the President of India through the Governor of Assam as his

agent and that in the discharge of his functions as the agent

of the President the Governor should act in his discretion.

This discretionary power was given to the Governor of Assam

only. The Constituent Assembly did not provide for any

occasion for the exercise of discretionary power by the Governor

of any other State. The words “in his discretion’, thercfore,

appear to us to be a drafting anomaly. It may be stated here

that in the year 1956, by the Constitution (Seventh Amend-

ment) Act, 1956,16 a new article was substituted for article

371 of the Constitution and the substituted article provided

159 Shri H. V. Kamath, Pandit Hirday Nath Kunzru, Prof. Shibban Lal Saks-
ena.

169 Constituent Assembly Debates, Ist June, 1949, p. 489.
161 Thid., p. 494.

163 Jbid., p. 500.

163 Constituent Assembly Debates, Ist June, 1949, p. 502. This became clause (1)
of article 163 of the Constitution of India.

164 Constituent Assembly Debates, 7th September, 1949, pp. 1055-6.

185 See also the Constitution (Thirteenth Amendment) Act, 1962 for special
responsibility of the Governor of Nagaland. Appendix 13.
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for special responsibility of the Governors of some of the

States in certain Cases.

The Draft Constitution provided!6’ that the ministers

should be appointed by the Governor and should hold office

during the pleasure of the President. It did not say anything

about the responsibility of the ministers to the State Legisla-

turc. Accordingly, the Assembly decided that the Chief

Ministcr should be appointed by the Governor, that the

other ministers should be appointed by the Governof on the

advice of the Chicf Minister, that the ministers shoq{]d hold

office during the pleasure of the Governor and that the! Council

of Ministers should be collectively responsible to the L@gislative

Assembly of the State.2®7 It also decided that in the Btatcs of

Bihar, Central Provinces and Berar, and Orissa there should

be a minister in charge of tribal welfare who might jn addi-

tion be “in charge of welfare of the Schedule Castes agd back-

ward classes or any other work’’.168 ‘This decision taken

in order to give effect to the recommendations of the Hxcluded

and Partially Excluded Areas (other than Assam) Sub-

Committee.46® The Assembly further decided that a minister

who for any period of six consecutive months was not a

member of the Legislature of the State should at the expira-

tion of that period cease to be a minister.17° We have already

stated that on 7th January, 1949, the Constituent Assembly

agreed upon certain specific dutics of the Prime Minister of

India On 2nd June, 1949, the Assembly decided that?”

166 Article 144.

167 Constituent Assembly Debates, Ist June, 1949, p. 521.

168 Ibid.

169 'l'he Advisory Committce appointed by the Constituent Assembly on 24th

January, 1947, was directed by the Assembly, among other things, to appoint
a sub-cornmittce to prepare schemes for the administration of excluded and

partially excluded areas (Constituent Assembly Debates, 24th January, 1947, p.

326). Accordingly, the Excluded and Partially Excluded Areas (other than

Assam) Sub-Committee was sct up by the Advisory Committee in its meeting

held on 27th February 1947 (Reports of Committees of the Constituent Assembly

of India, Third Series, p. 178). This Sub-Conimittee recommended that in the

Provinces of Bihar, the Central Provinces and Berar, and Orissa there should

be a ‘separate Minister for Tribal Welfare’ (Reports of Committees of the Consti-

tuent Assembly, ‘Third Series, p. 80).

170 Constituent Assembly Debates, Ist June, 1949, p. 523. Article 144 of the

Draft Consutution. This became article 164 of the Constitution of India.

"1 Constituent Assembly Debates, 7th January, 1949, p. 1354.

172 Constituent Assembly Debates, 2nd June, 1949, p. 547.
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the Chicf Minister of a State should also have similar duties.178

The Constituent Assembly also decided that there should

be an Advocate-General for cach State. The Assembly also

agreed upon the duties of the Advocate-Gencral.14

IV

We may now pass on to the constitution of the govern-

ment of the States specified in Part III?% of the First Schedule

to the Draft Constitution. These territories were pre-existing

Indian States and Unions of States.

It may be recalled that the Cabinct Mission’s Plan con-

templated that the former Indian States would retain all

subjects and powers other than those ceded to the Union.176

That position remained unchanged in the Mountbatten Plan

of 3rd June, 1947.177 On the formation of the Dominion of

India these States acceded?*8 to the Dominion of India only

on three subjects, namely, Defence, Foreign Affairs and

Communications, their content being as defined in List I

of the Seventh Schedule to the Government of India Act,

1935. The Draft Constitution, therefore, did not contain

any provision with regard to the constitution of those States

because, when the Draft Constitution had been framed, it

had been thought that the constitution of those States would

not form part of the Constitution of India. Subsequently,

however, the Rajpramukhs of all the States signed fresh

Instruments of Instructions!”® in which they acceded to the

Dominion of India in respect of all the subjects in the Federal

and the Concurrent List cxcept those relating to taxation.

1%3'This became article 167 of the Constitution of India.

74 Constituent Assembly Debates, Ist June, 1949, p. 528. This became article
165 of the Constitution of India.

6 Hyderabad, Jammu and Kashmir, Madhya Bharat, Mysore, Patiala and
East Punjab States Union, Rajasthan, Saurashtra, ‘Vravancore-Cochin and

Vindhya Pradesh (Constitutent Assembly Debates, 14th October, 1949, p. 287).

The Drafting Committee had changed the numbering of Parts I, IT, D4, 1V

of the First Schedule to Parts A, C, B and D respectively in order to avoid con-

fusion with the Parts of the Draft Constitution (Reports of the Committecs of

the Constituent Assembly, Third Series, p. 246).

176 Paragraph 15(4).
7 See page 64.

178 See White Paper on Indian States (1950), pp. 36, 76-77.
165. Ibid. See also V. P. Menon, The Story of the Integration of the Indian States, p.

J.
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In Mav 1949, the Chief Ministers of the various Unions and

States decided?® that separate constitutions for the several
Unions and States werc not necessary and that the Constitu-

tion to be framed by the Constituent Assembly of India
would apply to them as well. We have stated before! that
all the nine pre-existing Indian States specified in the Part

III of the First Schedule to the Draft Constitution had signi-

fied their acceptance to the proposed Constitution before it

was finally adopted by the Assembly. In this connexion

we may quote the following cxtract from the spegch of

Sardar Vallabhbhai Patel, the then Minister for States,

Government of India, delivered in the Constituent Agsembly

on 12th October, 1949-38

“When the Covenants establishing the various Unions

of States were entered into, it was contemplatd 1 that

the Constitutions of the various Unions would be Yramed

by their respective Constituent Assemblies within the
framework of the Covenants and the Constitudon of

India. These provisions were made in the Coycnants
at a time when we were still working under the shadow

of the theory that the assumption, by the Constituent

Assembly of India, of the constitution-making authority

in respect of the States would constitute an infringement

of the autonomy of the States. As, however, the States

came closer to the Centre, 1t was realised that the idea

of separate Constitutions being framed for the different

constituent units of the Indian Union was a _ legacy

from the Rulers’ polity and that in a people’s polity

there was no scope for varicgated constitutional patterns.

We, therefore, discussed this matter with the Premiers

of the various Unions and decided, with their concurrence,

that the Constitution of the States should also form an

integral part of the Constitution of India.”’

Accordingly, on 13th October, 1949, the Constituent Assembly

decided that the provisions of the Draft Constitution relating

180 Sce V. P. Menon, The Story of the Integration of the Indian States, p. 467.
181 See page 79.

182 Constituent Assembly Debates, 12th October, 1949, pp. 162-3.
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to the constitution of the States specified in Part I of the

First Schedule should apply to the States specified in Part

III of that Schedule subject, of course, to certain modifica-

tions.183 It was thus decided that in the matter of their consti-

tutional relationship with the Centre and in their internal

set-up the pre-existing Indian States should be on a par with

the pre-existing Indian Provinces. The provisions!84 of the

Draft Constitution which sought to place the former Indian

States on a footing different from that of the other Units

were deleted from the Constitution. On that day the Consti-

tuent Assembly took two other decisions with regard to the

pre-existing Indian States. It decided that a prc-existing

Indian State having any armed force immediately before

the commencement of the new Constitution might, until

Parliament by law otherwise provided, continue to maintain

the said force aftcr such commencement, subject to such

general or special orders as the President might, from time

to time, issue in that behalf. Such armed force should, how-

ever, form part of the forces of the Indian Union.38> ‘This

decision was taken to give effect to the agreement entered

into between the Government of India and the Rulers of the

pre-existing Indian States.186§ The Assembly also decided that

every pre-cxisting Indian State should, during a period of

ten vears or during “such longer or shortcr period”’ as Parlia-

ment might by law provide, remain under “the general con-

trol of, and comply with such particular directions, if any”,

as might from time to time be given by, the President and

that “any failure to comply with such directions shall be

deemed to be a failure to carry out the Government of the

State in accordance with the provisions of the Constitution. ’’18?

This decision was taken because, as Sardar Vallabhbhai

Patel said,18* it was found necessary that “‘in the interest of

the growth of democratic institutions in these States, no less

183 Thid., pp. 154-5. Constituent Assembly Debates, 13th October, 1949, p.
207. This became article 238 of the Constitution of India.

184.9. articles 224, 225, 237.
18 Constituent Assembly Debates, 13th October, 1949, pp. 175, 207.

186 See in this connection the speech delivered by Sardar Vallabhbhai Patel
in the Constituent Assembly on 12th October, 1949, Constituent Assembly

Debatcs, 12th October, 1949, pp. 161-8.

See White Paper on Indian States, pp. 77-78.
187 Constituent Assembly Debates, 13th October, 1949, pp. 176, 207-8.

188 Constituent Assembly Debates, 12th October, 1949, p. 164.
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than the requirements of administrative cfliciency, the Govern-

ment of India should exercise general supervision over the
Governments of the States till such time as it may be neces-

sary”. ‘These decisions were incorporated in articles 211A,

935A and 306B of the Draft Constitution which became articles

238, 259 and 371, respectively of the Constitution of India.

Articles 238 and 259 were, however, deleted from the

Constitution, and a new article was substituted for article

371, by the Constitution (Seventh Amendment) Act, 1956.

The distinction between different categories of Staties was
removed by this Act.

The problem of the Indian States was perhaps the most

difficult of the legacies which devolved on Dominio India

and a great achievement of the Constituent Assemify was

the assimilation of the position of the pre-existing {Indian

States and Unions with that of the former Provinces of India.

The integration of the Indian States with India consti ited a

landmark in the history of India. It meant the bloodless *xtinc-

tion of centuries-old feudalisin in the course of two yédars. It

affected the destiny of about ninety million people arid con-

solidated the entire Indian sub-continent into a compact

State under one Government. Credit for this was due equally

to the Princely Order and Sardar Vallabhbhai Patel, the

then Minister for States, Government of India.

V

Let us now see the constitution of the government of the

States specificd in Part IT of the First Schedule to the Draft

Constitution. These were some of the Chief Commissioners’

Provinces under the Government of India Act, 1935, and

some pre-existing Indian States.789

0 In the Draft Constitution Delhi, Ajmer-Merwara including Panth Piploda,

and Coorg were included in Part TI] of the Virst Schedule. These were Chief

Gommiussioncrs’ Provinces under the Government of India Act, 1935 (Sec. 94),

and were units of the proposed Indian Federation [Sec. 311(2)] as contemplated,

by the Act of 1935. But these areas were under the direct administration of the

Federal Government |[sec. 94(3)] and were governed by the Governor-General

acting through a Chief Commissioner appointed by him in_ his diserction.

On Ith October, 1949, Bhopal, Bilaspur, Cooch-Behar, Himachal Pradesh,

Kutch, Mampur, Rampur and Tripura were included in Part IH of the First

Schedule (Constituent Assembly Debates, 1-4th October, 1949, p. 287 and Consti-

tuent Assembly Debates, 15th October, 19-49, p. 324). On Ist December, 1949.
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It may be mentioned here that in pursuance of a resolu-

tion adopted by the Constituent Assembly on 30th July,

1947, the President of the Assembly had appointed a Com-

mittee’? for suggesting “suitable constitutional changes to be

brought about in the administrative systems of the Chief

Commissioners’ Provinces so as to accord with the changed

conditions in the country and to give them their due place

in the democratic Constitution of Free India.’?® That Gom-

mittee had made detailed recommendations regarding the

constitutional changes that should be brought about in the

administrative systems of the Chicf Commissioners’ Provinces.

Its important recommendations had been the following :1%

(1) each of the Provinces of Delhi, Ajmer-Merwara and

Coorg should have a Lieutenant-Governor to be ap-

pointed by the President of India;

(2) each of those Provinces should normally be adminis-

tered by a Council of Munisters responsible to the

Legislature; and

(3) each of those Provinces should have an elected Legis-

lature.

The members representing Ajmer-Merwara and Coorg on

that Committee had appended a separate note to the Com-

mittce’s report? in which they had stated that the “special

problems arising out of the smallness of area, geographical

position, scantiness of resources” of those arcas might, in

near future, necessitate the joining of each of those areas to

Rampur was merged with the United Provinces and Rampur was delcted from

Part I] of the First Schedule (Reports of the Committee of the Constituent

Assembly. Third Series, p. 248). Other territories were pre-existing Indian

States and were converted to centrally administered areas (White Paper on

Indian States, pp. 46-19). The States in Part IT of the First Schedule were thus

some of the Chief Commissioners’ Provinces under the Government of India

Act, 1935, and some pre-existing Indian States.

Part II of the First Schedule of the Draft Constitution became Part C of the

First Schedule of the Constitution of India.

76° Constituent Assembly Debates, 30th July, 1947, pp. 998 and 1004.

191 Constituent Assembly Debates, 31st July, 1947, p. 1014. The members
were: Shri N. Gopalaswami Ayyangar, Shri Pattabhi Sitaramayya, Shri K.

Santhanam, Shri Deshbandhu Gupta, Shri Mukut Bihari Lal Bhargava, Shri

C. H. Poonacha and Shri Hussain Imam.

182 Constituent Assembly Debates, 30th July, 1947, p. 998.
183 Reports of Committees of the Constituent Assembly, Third Series, p. 116.

194 Tbid., p. 120.



158 CONSTITUTION OF INDIA

a contiguous Unit. They, therefore, had urged that there

should be a specific provision in the Constitution to make

that possible after ascertaining the wishes of the people con-

cerned. The Drafting Committee, however, had not thought

it necessary? to make any detailed provisions with regard to

the Constitution of the States specified in Part IT of the First

Schedule on the lines suggested by the Gommittce appointed

by the Constituent Assembly. The recommendations of the

Drafiing Committee had been incorporated in articles 212,
913 and 214 of the Draft Constitution which were discussed

by the Assembly on Ist and 2nd August, 1949. The Agse mbly

decided that a State specified in Part II of the First S: hedule

to the Draft Constitution should be administered by the Presi-

dent of the Indian Union acting, to such extent ash would

think fit, through (a) a Chicf Commissioner; or (b) — jLieute-

nant-Gove ror; or (c) through the Government of a ncighbour-
ing State. But the third alternative, namcly, admin§tration
through the Government of an cighbouring State, shquld not

be adopted without consulting the Government concdrned as

well as the views of the people of the State concerned.1%

Secondly, Parhament might by law create or continue for

any such State specified in Part IT of the First Schedule and

administered through a Chicf Gommissioner or Licutenant-

Governor - -(a) a body, whether nominated, elected or partly

nominated and partly elected, to function as a Legislature

for the State; or (b) a Counc of Advisers or Ministers, or

both with such constitution, powers and functions, in each

case, as might be specified in the law.?8? Thirdly, Parliament

might by law constitute a TUgh Court for a State specified in

Part II of the First Schedule or declare any court in such State

to be a High Court in that State.18 Fourthly, until Parliament

otherwise provided, the constitution, powers and functions ofthe

Coorg Legislative Council should be the same as they had been

before the commencement of the Constitution. The arrange-

TM Footnote at page 97 of the Draft Constitution of India.

196 Constituent Assembly Debates, Ist August, 1949, p. 73. This became article

239 of the Constitution of India.

197 Jhid,, p. 74, 2nd August, 1949, p. 101.
This became article 240 of the Constitution of India.

18 Constituent Assembly Debates, 2nd August, 1949, pp. 102-3.

A new article was added which became article 241 of the Constitution of

India.
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ment with respect to revenues collected in Coorg and ex-

penses in respect of that State should, until other provisions

were made in that behalf by the President by order, continue

unchanged.*®? ‘Those decisions were incorporated in articles
239 to 242 of the Constitution of India. The States specified

in Part II of the First Schedule have been specified in Part

C: of the Constitution of India.

In exercise of the power conferred under article 240 of

the Constitution, in the year 195] Parliament passed the

Government of Part C States Act, 1951, by which provisions

for the Legislature and Council of Ministers were made for

Part C States. Hence, to get a complete picture of the adminis-

tration of Part G States the provisions of articles 240 to 242

of the Constitution of India should be read along with the

Government of Part GC States Act, 195].700

VI

We shall now refer to the decisions of the Constituent

Assembly with regard to the administration of the territories

specified in Part [V7 of the First Schedule to the Draft Consti-

tution and other territories not specified in the First Schedule.

These territorics were not states for the purpose of the Union

as described in article I of the Draft Constitution. They did

not constitute Units of the Indian Federation. Part VIII,

article 215 of the Draft Constitution provided that such

19 Constituent Assembly Debates, 2nd August, 1949, p. 103. This became

article 242 of the Constitution of India.

200 Accordmg to the provisions of the Government of Part C States Act, 1951,

the Legislature in a Part C State shall consist of one chamber only, viz., the

Legislative Assembly. The members of the Legislature shall be elected by direct

clection and there shall be reservation of seats in the Legislature for the Scheduled

Castes and Scheduled ‘Tribes specified in the Third Schedule to the Act. It is also

provided in the Act that there shall be a Council of Manusters in cach State,

with the Chief Minister at the head, to aid and advise the Chief Conimissioner

in the exercise of his functions in relation to matters with regard to which the

Legislative Assembly has power to make law, except in so far as he is required by

any law to exercise any judicial or quasi-judicial functions. ‘The ministers. shall

be appointed by the President but they shall be collectively responsible to the

Legislative Assembly. ‘The Chief Commissioner and the Council of Ministers
shall be under the general control of, and shall comply with such particular

directions as may from time to time be given by, the President.

See The Government of Part C States Act, 1951. This Act was, however,

repealed by the States Reorganisation Act, 1956 (section 130).

201 The Andaman and Nicober Islands. Part IV becaine Part D in the Cons-
tutution of India.
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territorics should be administered “by the President acting,

to such extent as he thinks fit, through a Chicf Commissioner

or other authority to be appointed by him’’, that the President

might make regulations for the “peace and good government”

of any such territory and that such regulations should have

the sare force and effect as an Act of Parliament. This article

was adopted by the Constituent Assembly on 16th September,

1949,202 without any amendment.?

VII

In this connexion we may mention that the Congtituent

Assembly of India agreed that there should be some}special

provisions with regard to the administration and cofttrol of

Scheduled Areas and Scheduled Tribes*® and also wit regard

to the administration of tribal areas in Assam. Accofdingly,

on 19th August, 1949,2% it decided that the provisiong of the

Fifth Schedule to the Draft Constitution should apply to

the administration and control of the Scheduled Argas and

Scheduled Tribes in any State specified in Part I of the First

Schedule to the Draft Constitution other than Assam and

that the provisions of the Sixth Schedule should apply to

the administration of the tribal arcas in Assam.?° "These two

Schedules were discussed by the Assembly on 5th, 6th and

7th September, 1949. The Fifth Schedule, as adopted by the

Constituent Assembly, laid down that the exccutive power

of the Union should extend to the giving of directions to the

States regarding the administration of the Scheduled Areas,

and that a Tribes Advisory Gouncil should be constituted in

each State having Scheduled Areas therein to give advice

on such matters relating to the welfare of the Scheduled

202 Constituent Assembly Debates. 16th September, 1949, p. 1582.

208 This became article 243 of the Constitution of India.

204 Article 300B(1) stated:

“The President may, after consultation with the Governor or Ruler of

a State, by public notification, specify the tribes or tribal communitics or

parts of or groups within tribes or tribal communities which = shall for

purposes of this Constitution be deemed to be scheduled tribes in relation to

that State’. Article 300B was adopted by the Constituent Assembly on 17th

September, 1949 (pp. 1636, 1640). Article 300B became article 342 of the

Constitution of India.

#06 Constituent Assembly Debates, 19th August, 1949, p. 495 and 16th October,

1959, p. 383.
206 "This became article 244 of the Constitution of India.
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Tribes in the State as might be referred to it by the Governor or

Ruler. The Governor or Ruler was authorised to direct that any

particular Act of Parliament or of the Legislature of the State

should not apply to a Scheduled Area, or should apply subject

to such exceptions or modifications as the Governor or the

Ruler might think fit. The Governor or Ruler was also autho-

rised to make regulations to prohibit or restrict the transfer

of land by or among members of the Scheduled Tribes, to regu-

late the allotment of land to members of the Scheduled Tribes

and to regulate the business of moncy-lending to members of

such Tribes. All these regulations should, however, have the

assent of the President.*°7 According to this Schedule, ‘““Schedul-

ed Areas” meant “such areas as the President might by order

declare to be Scheduled Areas’’.

The Paragraph 19 of the Sixth Schedule, as adopted by the

Assembly,?°8 had a Table?°® appended to it and that Table

had two parts, namcly, Part I and Part II. The Assembly

decided that the tribal arcas in each item of Part I of the

Table should be an ‘‘autonomous district” and, if there were

different Scheduled Tribes in an autonomous district, the

Governor might divide the arca or arcas inhabited by them

into “‘autonomous regions’. Each autonomous district should

have a District Council and each autonomous region should

have a Regional Council. The administration of an auto-

nomous district should be vested in the District Council and

the administration of an autonomous region should be vested

in the Regional Council for such region. The District Council

207 Constitucnt Assembly Debates, 5th, 6th and 7th September, 1949.

208 Constituent Assembly Debates, 7th September, 1949, p. 1082.

208 TABLE

Parr J

1. The United Khasi-Jaintia Hills District.
2. The Garo Hills District.

3. The Lushai Hills District.

4. The Naga Hills District.

5. The North Cachar Hills.

6. The Mikir Hulls.

Part II

1. The North-East Frontier Tract including Balipara Fronticr Tract, Tirap

Frontier Tract, Abor Hills District, Misimi Hills District.

2. The Naga Tribal Area.

See Constituent Assembly Debates, 7th September, 1949, pp. 1056, 1078-79.

G: Ic—l1
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and the Regional Council should have power to make laws
with respect to certain matters.74° Those laws would not, how-
ever, have cffect unless assented to by the Governor. It was

also decided that no Act of the State Legislature in respect
of those matters should apply to any autonomous district or

autonomous region unless the District Council, by public

notification, so directed. The Governor might, however, direct

that any Act of Parliament or of the State Legislature would

not apply to an autonomous district or an autonomous region.

With regard to arcas specificd in Part II of the Teble, the

Assembly decided that the Governor might, subje it to the

previous approval of the President, by public no fication,

apply all or any of the provisions of the Sixth Sc #edule to

any area specified in Part II of the Table. But un | such a

notification was issued, the administration of suck arca or

part thereof should be carried on by the President through

the Governor of Assam as his agent and the progsions of

Part VIII of the Draft Constitution should app _ thereto

as 1f such area or part thereof were a territory sp: cificd in

Part IV of the First Schedule. It was further decided that

in the discharge of his functions as the agent of the President

the Governor should act in his discretion.? It may be men-

tioned that the Constituent Assembly accepted in general

the provisions of the FifthTM® and Sixth Schedules*44 of the Draft

Constitution and the Drafting Committee had embodied in

these Schedules the recommendations of the North West

Fronticr (Assam) Tribal and Excluded Areas and Excluded

and Partially Excluded Areas (other than Assam) Sub-

Committees.215

Vil

We have stated that the Constituent Assembly decided

210 Specified in paragraph 3 of the Schedule.
#11 Part VIII contained provisions regarding the administration of territories

specified in Part IV of the First Schedule. This became Part IX of the Consti-

tution of India.

212 Constituent Assembly Debates, 5th September, 1949, p. 1001, to 7th Sep-

tember, 1949, p. 1082 (1055).

*18'This became 5th Schedule of the Constitution of India.

#18 This became 6th Schedule of the Constitution of India.

215 These two Sub-Committees were set up by the Advisory Committee.

Reports of Committees, Third Series, p. 178).
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that there should be three different categories of Units of the
Indian Union as spccificd in Parts I, II and III of the First

Schedule to the Draft Constitution. These States were speci-

ficd in Parts A, B and C of the First Schedule to the Consti-

tution of India as originally adopted. This classification of

States was done away with by the Constitution (Seventh

‘Amendment) Act, 1956.76 This Act was passed in order to

implement?!” the scheme of the reorganisation of States recom-

mended by the States Reorganisation Commission which had

been appointed by the Government of India to examine the

question of the reorganisation of the States in the Indian

Union “objectively and dispassionatcly”, so that the welfare

of the people of cach constituent Unit, as well as of the nation

us a whole, might be promoted. By this Act, the entire country

has been divided into States and Union Territories. All the

former Indian States, except Himachal Pradesh, Manipur

and Tripura, have been integrated in the States. All these

States of the Indian Union, except the State of Jammu and

Kashmir, have been placed on a footing of cquality with

one another with regard to their status and functions. Two

new articles were substituted for original articles 239 and 240

and by these new articles Union Territories have been placed

in the charge of the President of India who 1s required to

administer them, acting to such extent as he thinks fit, through

an Administrator to be appointed by him. These Union

Territorics have not been given any powcr of legislation and

It is provided in the Act that such powers should be exer-

cised by Parliament except in the case of the Union Territories

of—(a) the Andaman and Nicobar Islands, and (b) the Lacca-

dive, Minicoy and Amindivi Islands, in respect of which

the President has been given the power to make regulations

for the peacc, progress and good Government of such terri-

tories. The First Schedule to the Constitution was amended

by the Constitution (Seventh Amendment) Act, 1956, and

the States as reorganised by this Act, and the Union Terri-

tories are as follows:

216 See Appendix 7.

217 See the Statement of Objects and Reasons, The Calcutta Gazette, Part VI,
the 13th September, 1956, p. 140.
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I. Tue STATEs

(1) Andhra Pradesh, (8) Mysore,

(2) Assam, (9) Orissa,

(3) Bihar, (10) Punjab,

(4) Bombay, (11) Rajasthan,

(5) Kerala, (12) Uttar Pradesh,

(6) Madhya Pradesh, (13) West Bengal,

(7) Madras, (14) Jammu and Kashmir.

II. THe Union TERRITORIES ;

(1) Delhi, (5) the Andaman gnd

(2) Himachal Pradesh, Nicobar Islands,

(3) Manipur, (6) the LaccadiveJ Minicoy

(4) ‘Tripura, and Amindivi fslands.

The Virst Schedule to the Constitution was again amended

by the Constitution (Ninth Amendment) Act, W960, the

Constitution (Tenth Amendment) Act, 1961, the Cobetivation
(Twelfth Amendment) Act, 1962 and the Constituti@n (Four-
teenth Amendment) Act, 1963. We may now state the reasons

for these amendments.

The Government of India and the Government of Pakistan

entered into agreements for settling certain boundary disputes

between the two Governinents relating to the territories of

the States of Assam, Punjab and West Bengal and in pursuance

of these agreements the Government of India agreed to

transfer certain territories to Pakistan after demarcation.

These agreements are known as Indo-Pakistan Agreements.

Item 3 of paragraph 2 of the Agreement, dated 10th September,

1958, stated that#8 Berubari Union No. 12 (in West Bengal)

should be so divided as to give half of the area to Pakistan,
the other half adjacent to India should be retained by India.

Paragraph 10 of the said Agreement stated: “Exchange of

old Cooch Behar enclaves in Pakistan and Pakistan enclaves

in India without claim to compensation for extra area going

to Pakistan, is agreed to”. A question arose whether imple-

mentation of this Agreement necessitated any legislative

#18 See the Second Schedule to the Constitution (Ninth Amendment) Act,

1960 (Appendix 9).
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action. Under clause (1) of article 143 of the C
onstitution

of India, the President of India referred the following three

uestions to the Supreme Court for consideration and report
thereon, namely?! ;

(1) Is any legislative action necessary for the imple-

mentation of the agreement relating to Berubari Union?

(2) If so, is a law of Parliament relatable to Art. 3

of the Constitution sufficient for the purpose or is an

amendment of the Constitution in accordance with Art.

368 of the Constitution necessary, in addition or in the

alternative ?

(3) Is a law of Parliament relatable to Art. 3 of the

Constitution sufficient for implementation of the agrce-

ment relating to the exchange of Enclaves or is an amend-

ment of the Constitution in accordance with Art. 368

of the Constitution necessary for the purpose, in addition

to or in the alternative?”

With regard to the first question, the Supreme Court ex-

pressed the opinion®® that legislative action was necessary

for the implementation of the said Agreement relating to

Berubari Union. Regarding the second question, the Supreme

Court opined: (a) that a law relatable to article 3 of the

Constitution would not be compctent for the purpose, (b) that

a law relatable to article 368 was “‘competent and necessary’’,

and (c) that a law relatable to both article 368 and article

3 would be necessary only if Parliament decided first to pass

a law amending article 3, and in that case Parliament might

have to pass a law under article 368 and then follow it up

with a law relatable to the amended article 3 to implement

the Agreement. Regarding the third question, the answer of

the Supreme Court was the same as (a), (b) and (c) above.

In the light of this opinion of the Supreme Court, and in

order to give effect? to the transfer of territorics to Pakistan

219 Reference by the President of India under article 143 (1) of the Constitu-
tion, A.I.R., 1960, S.C., pp. 847-8.

220 Tbid., p. 862.

221 See Statement of Objects and Reasons, Gazette of India, Extraordinary, Part
II, Sec. 2, dated 16th December, 1960, p. 903.

222 See Lok Sabha Debates, 19th December, 1960, column 6242.
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in pursuance of these agreements, the Constitution (Ninth

Amendment) Bill, 1960, was introduced in Parliament on
16th December, 1960,773 to amend the First Schedule to the

Constitution ‘‘under a law relatable to article 368 thereof to

give cffect to the transfer” of these territories. The Bill was

passed by Lok Sabha on 20th Decembcr, 1960,24 and by

Rajya Sabha on 23rd December, 1960.7 It received the assent

of the President on 28th December, 1960.76

By the Constitution (Tenth Amendment) Act, 1961, the

names of Dadra and Nagar Haveli were added to the First

Schedule under the heading “II. The Union Terfitories’’.

Dadra and Nagar Haveli were Portuguese enclaves sugrounded

by Indian territory. The pcople of these enclaves drove out

the Portuguese from their territories and “‘establishéd a frec

country’’.#? They requested the Government of §ndia to

incorporate these territorics into the Indian Uzgfon and

repeatedly reaffirmed their request.”8 It was also th@ desire”?

of the people of Dadra and Nagar Haveli that these territories

should be treated as a Union Territory and should not be

integrated with neighbouring States. In ‘‘deference to the

desire and request” of the people of Dadra and Nagar Haveli

for integration of their territorics with the Union of India,

the Government of India decided that these territories should

form part of the Union of India.”° The Constitution (Tenth

Amendment) Bill, 1961, was introduced in Lok Sabha, as

observed by Shri A. K. Sen, Minister of Law, Government

of India, with a view to giving effect to the “‘unanimous

request of the free people of Dadra and Nagar Haveli ever

since they won their freedom from Portugal’.*! The Bill

223 See Lok Sabha Debates, 16th December, 1960, columns 6007-13.
224 See Lok Sabha Debates, 20th December, 1960, column 6610.

225 See Parliamentary Debates, Rajya Sabha, 23rd December, 1960, columns

3382-87.

226 See Appendix 9.

227 See the speech of Pandit Jawaharlal Nehru, Lok Sabha Debates, 14th
August, 1961, columns 2085-9.

228 See Statement of Objects and Reasons published with the Constitution
(Tenth Amendment) Bill, 1961, Gazette of India, Lxtraordinary, Part II, Sec. 2,

dated 11th August, 1961, p. 700.

“29 See Lok Sabha Debates, 14th August, 1961, column 2086.

0G Gazette of India, I:xtraordinary, Part 11, Sec. 2, dated 11th August, 1961,

p. 700.

335.4 See Parliamentary Debates, Rajya Sabha, 16th August, 1961, columns

“9,
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was passed by Lok Sabha on 14th August, 1961,73 and by

Rajya Sabha on 16th August, 1961.753 The Constitution (Tenth

Amendment) Act, 1961, formally recognised Dadra and

Nagar Haveli as belonging to India. It may be mentioned

here that in the year 1961 the Dadra and Nagar Haveli Act,

1961,284 was passed by our Parliament which made provisions

for the representation of the Union Territory of Dadra and

Nagar Haveli in Parliament and for the administration of

this Union Territory.

The First Schedule to the Constitution was again amended

in the year 1962, by the Constitution (Twelfth Amendment)

Act, 1962,735 and by the Constitution (Fourteenth Amend-

ment) Act, 1962.286 By the Constitution (Twelfth Amendment)

Act, 1962, the following entry was added in the First Schedule

under the heading “II. The Union Territories’, namely:

“8. Goa, Daman, Diu. The territories which imme-

diately before the twentieth

day of December, 1961 were

comprised in Goa, Daman

and Diu.”

By the Constitution (Fourteenth Amendment) Act, 1962,

the following entry was added to the First Schedule under

the heading “II. The Union Territorics”’, namely:

“9. Pondicherry. The territories which immediately

before the sixteenth day of August,

1962, were comprised in the French

Establishments in India known as

Pondicherry, Karikal, Mahe and

Yanam.”’

Goa, Daman and Diu were the Portuguese Enclaves and

Pondicherry, Karikal, Mahe and Yanam were the French

232 See Lok Sabha Debates, 14th August, 1961, columns 2162-67.

3 288 See Parliamentary Debates, Rajya Sabha, 16th August, 1961, columns
99-403.

234 See Appendix 20.

235 See Appendix 12.

236 See Appendix 14.
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Enclaves in India. These territorics were ‘‘acquired”’ by the

Government of India and by virtue of sub-clause (c) of clause
(3) of article (1) of the Constitution they became parts of

India.*?

With regard to Pondicherry, Karikal, Mahe and Yanam,

there was a treaty between the Government of India and the

Government of France and by virtue of this treaty these French

establishments became territories of the Indian Union.?88

But no such agreement could be reached with the Poftuguese

Government with regard to the Portuguese enclaveg. There

were troubles within these Portuguese enclaves and {Govern-

ment of India had to send military forces there. In his con-

nexion we may quote the following extracts from th¢ speech

delivered by Pandit Jawaharlal Nehru, Prime Mifister of

India, in Lok Sabha on 14th March, 1962,2°9 in

show under what circumstances Government of Ih

compelled to send troops in these Portuguese enc]

how they became parts of India:

‘‘We had repeated discussions with the French, and it took

a few years to scttle this questions with them... .Ultimately

they agreed and the physical possession of the Freneh terri-

tories in India was made over to the Union Government... .

With the Portuguese we tricd to do the same thing. We

appointed a special Minister in Lisbon to discuss these matters

and sent them a note, but they refused to take the note. Sub-

sequently we made various attempts to raise this question

before them and they did not evcn discuss the question. Ulti-

mately we had to withdraw our Minister in Lisbon.

. That had been the situation for the last so many years.

237 See the statement of Objects and Reasons published with the Constitution

(Twelfth Amendment) Biull, 1962, Gazette of India, Extraordinary, dated March

12, 1962, page 2, Part II, Section 2. It is stated,—
“On the acquisition of the territorics of Goa, Daman and Diu with effect

from the 20th December, 1961, these territories have, by virtue of sub-clause

(c) of clause (3) of article 1 of the Constitution, been comprised within the

territory of India.”

See also the statement of Objects and Reasons, published with the Consti-
tution (Fourteenth Amendment) Bill, 1962, Gazette of India, Extraordinary, August

30, 1962, Part II, Section 2. It says, among other things:

“With the ratification of the Treaty of Cession by the Governments of

India and France, on 16th August, 1962, the French establishments of Pondi-

cherry, Karikal, Mahe and Yanam became territories of the Indian Union

with effect from that date.”

238 See Gazette of India, Extraordinary, Part II, Sec. 2, dated 30th August, 1962.
289 Sce Lok Sabha Debates, March 14, 1962, columns 282-7.
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But in India there was naturally very great frustration and

disappointment at this, what shall I sav, difficulty of

moving onwards in regard to Goa. In Goa itself there was

trouble, and though there had been numerous revolts against

the Portuguese Government in the past, there was no such

revolt now because conditions were different and people in

India and in Goa naturally thought in terms of some kind

of non-violent or peaccful approach, accustomed as they were

to our own methods in achieving our independence. This

was attempted unofficially by large number of people, and

this was suppressed in a very crucl manner by the Portuguese,

and many pcople were killed. Now, this went on, and all

of us in India felt that our independence was not complete

till Goa was free....

About 7 months back, I ventured to state in this House

that we could not rule out any other measures, any sterncr

measures, even military measures in regard to Goa. I gave

them notice; I gave them and othcr countries notice. And

even so, as I stated then, we hoped to settle this matter

peacefully...

Ultimately, and rather suddenly, if I may say so, although

our minds had been prepared for all this, our hands were

forced by what took place in and just outside Goa. There

was, the House will remember, some firing on Indian shipping

carrying on in the normal way, not entcring Goa, and some

actual incursions from outside, the Goanesc territory into India

proper. That made it difficult for us not to take any steps to

prevent this kind of thing happening. And, we, thercafter,

took steps and sent some military forces there. The fact 1s

that these military forces functioned—they hardly functioned

in a military manner there—and within a few hours—it may

be called 24 hours or 36 hours, .. .the whole thing was over. We

could not have done so if there had been any real resistance;

it could not have been done so if the pcople of Goa them-

selves were opposed to it. In fact, the people of Goa welcomed

Indian forces to come there.

Ever since we took possession of Goa, it was our advice—we

consulted our legal advisers—that under article 1 of the Consti-

tution Goa became part of Indian Union and all that was

necessary for us was to declare, in Schedule 1,...that Goa
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is part of the Union. It was decided to do so by making Goa
one of the Union Territories.”

Speaking on the same subject in Rajya Sabha, on 20th

March, 1962 Pandit Nehru said :*40

“The simple fact 1s that in our struggle for independence

we never thought of British India and Portuguese India and

Irench India. We thought of India and we wanted to free it

and if any part of it remained unfrec, the struggle continued

and, therefore, I say that our struggle for independeénce did

not end till Goa became a part of India; a part of jIndia it

was, but what I mean to say 1s, till the colonial donfain over

Goa was ended....We thought that these colonies of Portugal

and France should join the Union of India. We nevcri thought

that there would be any great difficulty about it. It s@emed so

obvious to us. Thereafter, we appointed a Ministcr in Ijisbon to

discuss this matter, but the Portuguese Governmeng refused

even to accept any memorandum from him about fhis. We

had a Minister from Portugal in India with whom w@ wanted

to discuss this matter, but even he was not in a pogition to

discuss it....So, the position was that there was no way open
internationally or otherwise for this question of Goa to be

settled. The House will remember that some years ago, about

seven years ago, I think, or may be more, a fairly large number

of Indians went there across the border, unarmed Indians, and

they were shot down by the Portuguese... . There was no way

left open to us, as far as I can see, and the situation was

getting worse when I declared, I think in this House, about

six months before the Goa operation that we did not rule

out any stronger stcps, military steps. I said that because my

mind struggled with the idea of finding some way, and I

could find no other way. But I added even then that we earnest-

ly hoped that it would be settled completely peacefully. We

tried it and we had been trying it. Eevn as late as November

last, 1t was not our intention to take action quickly... .Early

in December certain events took place which, though small

in themselves, excited our people greatly, because they had

been worked up to a pitch of excitement. The House will

remember those events, the firing on certain Indian ships

%40 See Parliamentary Debates, Rajya Sabha, Official! Report, March 20,

1962, columns 802-10.
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carrying on their normal coastal trade. They were not even

coming to Goa. They were going along. Certain events hap-
pened on the borders of Goa. I repeat that they were not of

grcat importance. But coming as they did in that atmosphere

of great irritation, they created a crisis in the minds of Indians.

We immediatcly thought of doing something to protect our

ships. It was not right that the Portuguese should sink our

ships, fire on our ships, shooting down and killing our people,

our fishermen, and our inability to protect them. So, we

thought of protccting our ships. One thing led do another.

We could not protect them by putting some soldicrs on the

ships who could fire back, and the more we discussed the

more we came to the conclusion that there could be no pro-

per protection unless some steps were taken. All these hap-

pened in December last, early in December, and in any event

we thought that if we took any steps even on the coast side,

we had to be prepared for the consequences of those steps and

the possibility of some kind of attack on the land side to us

in a small way. In othcr words, we are logically compelled

to take up the position that we should prepare our action

both on the sea side and on land, and we sent our troops there

for the purpose... . The operation itself, as the House very well

knows, was remarkably successful, remarkably well done and

on the whole remarkably peaceful.”

In the Statement of Objects and Reasons* which was

published along with the Constitution (Twelfth Amendment)

Bill, 1962, it was stated, inter alia: “On the acquisition of

the territories of Goa, Daman and Diu with effect from the 20th

Decembcr, 1961, these territories have, by virtuc of sub-

clause (c) of clause (3) of article 1 of the Constitution, been

comprised within the territory of India”. When this Bill was

under discussion in the Lok Sabha, Shri Sadhan Guptz?4%

expressed the opinion that the word ‘“‘acquisition”’ was “‘very

unfortunate” and said: “If a robber robs me of a jewel and

I take it back from the robber, that 1s not acquisition; I only

take back what belongs to me.” ‘Whatever’, he added, “the

etymological meaning may be of the word ‘acquisition’, it is

entirely out of place in this context. I would have preferred

241 See Gazetle of India, Extraordinary, dated 12th March, 1962, Part II, Sec. 2.

242 See Lok Sabha Debates, 14th March, 1962, columns 320-1.
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that it were described cither as liberation or as re-union, and
nothing would have been lost by so describing it.” Justifying
the use of the word “acquisition”, Pandit Nehru rightly said?48

that the word was consistent with the language of sub-clause

(c) of clause (3) of article 1 of the Constitution. That was

the reason why the word “acquisition” was used. Otherwise,

he remarked, complications might arise.

It may also be noted here that although original article

240, as adopted by the Constituent Assembly—which provided

for the creation of a Legislature and a Council of Ministers

for a Part C State -—was substitutedTM* by a new article by the

Constitution (Seventh Amendment) Act, 1956, another new

article, namely, article 239A was added to the Congtitution

by the Constitution (Fourteenth Amendment) Act, 1! 592. The

provisions of original article 240 have been incorpojated in

this new article 239A. This article empowcrs Parliagfnent to

create by law for any of the Union Territories of Hfmachal

Pradesh, Manipur, Tripura, Goa, Daman and Du, and

Pondicherry: (a) a body, whether elected or partly

nominated and partly elected, to function as a Legislature

for the Union Territory, or (b) a Council of Ministers,

or both with such Constitution, powers and functions, in

each case, as may be specified in such law. Such law, however,

shall not be deemed to be an amendinent of the Constitution

for the purposes of article 368. This article 239A was inserted

because it was thought ‘‘essential’’** to restore original article

240 in order to provide for Iegislature and Council of Minis-

ters for the Union Territories.

IX

We have stated before that as a result of the reorganisation

of the States*46 by the Constitution (Seventh Amendment)

Act, 1956, the number of States in the Indian Union became

14. Subsequently, however, Parliament passed two other

*43 Jbid.. column 322.

414 See page 163.
43. Sce the speech of Shri Lal Bahadur Shastri, Minister of Home Affairs,

Government of India, Lok Sabha Debates, dated 4th September, 1962, column

839.

46 See page 164.
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Acts, namely, the Bombay Reorganisation Act, 1960, and

the State of Nagaland Act, 1962, by which new States were

created. By the Bombay Reorganisation Act, 1960, the State

of Bombay was reorganised into two separate States—the

State of Gujarat and the State of Maharashtra.4? This Act

was passed under article 3 of the Constitution. The draft

Bill had, thercfore, been referred by the President of India

under article 3 of the Constitution to the Legislature of Bombay

for expressing its views thereon and the Bill was approved by

the Legislature of Bombay. By this Act the number of States

in India was raised from 14 to 15.

By the State of Nagaland Act, 1962,748 a new Statc, known

as the State of Nagaland, was created. We may say a few

words about the history of the creation of this new State of

Nagaland. In the year 1947, the Naga people demanded** a

separate independent State for themselves and they did not

accept the proposed provisions of the Sixth Schedule to the

Constitution which was being drafted then. In the year 195],

there was an “unofficial plebiscite’’® on the issue of a sovercign

State of Nagaland and almost cent per cent of the Nagas who

took part in this plebiscite voted in favour of a separate and

independent State for the Nagas. Theumplication ofthis demand

was that the Nagas did not accept the Constitution of India.

The Nagas also did not take part in the first two General

Elections! held in the year 1952 and in the year 1957. The

situation in the Tuensang Division became very grave and

there was widespread disorder in this tribal area. Govern-

ment of India was anxious to restore peace and order in this

area and it had to send military forces for that purpose. In

August 1957, the representatives of the Naga pcople mct at

a ConventionTM? to discuss their various problems. The Con-

vention demanded a new administrative set-up for the Nagas

within the Indian Union. This demand was accepted by the

247 Section 3. The new States came into existence on Ist May, 1960.
248 Sce Appendix.

249 See the specch of Shri S. C. Jamir, Parliamentary Secretary to the Minister
of External Affairs, Lok Sabha Debates, August 28, 1962, columns 4523-30.

250 See Jbid., column 4524.

751 See Ibid., columns 4525.

252 Sce Ibid., Sce also the speech of Pandit Jawaharlal Nehru, Lok Sabha De-

bates, August 28, 1962. Columns 4500 to 4507. Sec the Report of the Scheduled
Areas and Scheduled Tribes Commussion, Volume I (1960-1), pp. 466-7.
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Government of India and, therefore, the Parliament passed

the Naga Hills-‘Tuensang Area Act, 1957,?5% by which a new

administrative unit in Assam was formed, under the Ministry

of External Affairs, Government of India, by the name of

Naga Hills-Tuensang, Arca, comprising the tribal] areas

which, at the commencement of the Constitution, had been

known as the Naga Hills District and the Naga Tribal Area.

Paragraph 20 of the Sixth Schedule to the Constitution was

amended by the Naga Hills-Tucnsang Area Act, 19§7. The
item “The Naga Hills District” was omitted from} Part A

of the Table and in Part B of the Table, for thie entry

“The Naga Tribal Area’, the entry “The Naga Hilfs-Tuen-

sang Area” was substituted. A Second Conventiog of the

Naga People was held in May, 1958,754 which app§inted a

‘Liason Committee”’ for the purpose of contacting tHe “mis-

guided” Nagas in order to get their support in favour of the

Convention’s policy of securing maximum autonomy for the

areas where the Naga people inhabited. The Third Conven-

tion of the Naga people was held in October, 1959,? which

prepared a 16-point memorandum for the consideration of

the Government of India. The Convention demanded the

creation of a separate State for the Nagas within the Indian

Union, to be known as the State of Nagaland. There was an

agreement between the Government of India and the leaders

of the Naga Peoples Convention and in pursuance of the

agreement the Government of India decided that the Naga

Hills-Tuensang Area within the State of Assam should be

formed into a separate State within the Union of India.-756

Therefore, Parliament passed the State of Nagaland Act,

1962, which created the new State of Nagaland comprising

the territorics which immediately before Ist December, 1963,

were comprised in the Naga Hills-Tuensang Arca. The

new State was called ‘Nagaland’, because the Nagas

insisted that the name of the new State should be ‘“‘Naga-

*53 See sections 2 and 3.

54 See Lok Sabha Debates, August 28, 1962, columns 4504 and 4526.

*55 See Ibid., columns 4504 and 4527.

*58 See the Statement of Objects and Reasons published along with the State

of Nagaland Bill, 1962, Gazette of India, Extraordinary, Part II, Section 2, August

21, 1962, p. 681.
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jand’’.257 The new State came into existence on lst December,

1963.258 The State of Nagaland Act, 1962, and the Constitution

(Thirteenth Amendment) Act, 1962, which made certain

special provisions with regard to the administration of the

state of Nagaland, incorporated in them the agreement

arrived at between the Government of India and the leaders

of the Naga Pcoplcs Convention.*°® This is, in short, the

history of the birth of the State of Nagaland.

257 See Lok Sabha Debates, August 26, 1962, column 4623.

See also Parliamentary Debates, Rajya Sabha, Official Report, September 3,
1962, column 4659.

258 See Notification No. G.S.R. 1735, dated 30th October, 1963, Ministry of
External Affairs, Gazette of India. November 9, 1963, p. 2030, Part II Section,
3, sub-sec. (i).

259 See Parliamentary Debates, Rajya Sabha, Official Report, September 3,
1962, column 4707.



CHAPTER VII

THE LEGISLATURE

I

In this chapter we shall refer to the deliberations of the

Constituent Assembly of India with regard to the future

Parliament of the Union of India and the Legislatuges of the

constituent States of the Indian Union. ’

be named respectively as the Council of States and the House

of the People. The Council of States should consigt of the

representatives of the Units and not more than ten members

should be nominated by the President. During the discussion

of the report in the Constituent Assembly in July, 1947, the

provision of nomination of only ten members had been found

to be insufficient for the purpose of getting into the Upper

House persons connected with important sides of national

activities. The Assembly had decided that? not more than

twenty-five members should be returned “by functional

constituencies or pancls constituted on the lines of the pro-

visions in Section 18 (7) of the Irish Constitution of 1937’

1 Constituent Assembly of India, Reports of Committees, First Series, p. 50.
2? Constituent Assembly Debates, 31st July, 1947, pp. 1029, 1038 and 1039.

§Section 18 (7) of the Irish Constitution of 1937 provides:-

(7) 1. Before cach general election of the members of Seanad Eireann

to be elected, from pancls of candidates, five panels of candidates shall

be formed in the manner provided by law containing respectively the names

of persons having knowledge and practical experience of the following

interests and services, namely: (1) National language and culture, literature,

art, education and such professional interests as may be defined by law

for the purpose of this panel. (11) Agriculture and allied interests and fisheries.

(i) Labour, whether organised or unorganised. (iv) Industry and commerce,

including banking, finance, accountancy, engineering and architecture.

(v) Public administration and social services, including voluntary social

activities.

176
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and that the balance of the members should be returned by

constituencies representing Units on a scale to be worked

out in detail. It had also decided that the total number of

representation of the Indian States in the Council of States

should not exceed 40 per cent of that balance and that the

total number of members of the Council of States should not
exceed one-half of the strength of the House of the People.

It had further decided that the strength of the House of the

People should not exceed 500.
y

These decisions of the Constitutent Assembly had been

considered by the Drafting Committee. In its opinion, how-

ever, the panel system had proved unsatisfactory in Ireland and

the Comsnittee had thought it best to provide for 15 members

to be nominated by the President for their special knowledge

or practical experience in hterature, ari, science, etc. The

Committee had not thought it necessary to make any provision

for special representation for labour or commerce and industry

among those nominations as it had thought that they would

be adequately represented in the clected clement of Union

Parhament owing to adult sufTrage.4 The Committee, there-

fore, had not incorporated the decisions of the Constituent

Assembly regarding the pancl system in the Draft Constitution,

but it had incorporated therein the decisions of the Assembly

with regard to the representations of the Indian States in

the Council of States.

On 3rd January, 1949, the Constituent Assembly began

discussing the articles of the Draft Constitution dealing with the

future Parliament. It adopted article 66 of the Draft Constitu-

tion which stated that there should be a Parliament for the

Union “which shall consist of the President and two Houses

to be known respectively as the Council of States and the

House of the People’. The article was adopted without any

amendment.® Clauses (1) to (4) of article 67 dealt with the

composition of the Council of States and clauses (5) to (7)

dealt with the composition of the House of the People. Clause

2. Not more than eleven and, subject to the provisions of article 19 here-

of, not less than five members of Seanad Eireann shall be elected from any
one panel.”

4 Reports of Committees of the Constituent Assembly, Third Series, p. 174.

6 Constituent Assembly Debates, 3rd January, 1949, p. 1199. This became
article 79 of the Constitution of India.

G: Ic—]2
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(1) of article 67 laid down that the Council of States should

consist of two hundred and fifty members of whoin:

“(a) fifteen members shall be nominated by the President in

the manner provided in clause (2) of this article; and

(b) the remainder shall be representatives of the States:

Provided that the total number of representatives of

the States for the time being specified in Part TIT of the

First Schedule shall not exceed forty per cent of this

remainder.”

Clause (2) of article 67 stated that the members to be nonunated

by the President should consist of persons jraving “special

knowledge or practical expericnee”” in:

(a) Nterature, art, science and education;

(b) agriculture, fisherics and allied subjects;

(c) engineering and architecture; and

(d) public adininistration and social services.

When, on 3rd January, 1949, arucle 67 came up for discussion

in the Constituent Assembly, Dr Ambedkar moved four

amendments to that article. “Vhrough the amendments he

proposed that instead of fifteen members twelve members

should be nominated by the President,® that the proviso to

clause (1) offarticle 67 shouid be deleted,’ that after clause (1)

of article 67, the following new clause should be added,

namely :—!

(la) The allocation of seats to representatives of the

States mi the Council of States shall be tn accordance with

the provisions in that behalf contained in Schedule TTI-B”,

and that for clause (2) of that article, the following clause

should be substituted, namely :—®

(2) The members to be nominated by the President

"Constituent Assembly Debates, 3rd January, 1949, p 1202.

‘Tind., p. 1205.

* Ibid,

®Tbid. yp. 1271.
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under sub-clause (a) of clause (1) of this article shall

consist of persons having special knowledge or practical

experience in respect of such matters as the following,

namely:

‘Letters, art, science and social services’. ”

Speaking about his suggestions for the deletion of the proviso

to clause (1) and the insertion of the new clause, Dr Ambedkar

suid that the proviso granting the Indian States 40 per cent
of the representation in the Council of States had been intro-

duced in the Draft Constitution, because the number of the

tormer Indian States had been so many that it would not

have been possible to give representation to every Indian

State which had wanted to join the Indian Union unless the

(otal number of the representation granted to the States had

been ‘enormously increased’. But, he said, the situation had

completely changed. We have already referred to that change

in the situation. Some of the former Indian States had become

united and some other had merged with Indian Provinces.

Because of that change, Dr Ambedkar observed, 1t was not

necessary to give the Indian States 40 per cent of the representa-

tion in the Council of States. The Schedule proposed by hum,

he said, would remove the weightage given to the States.?°

Chis Schedule was added to the Constitution on 17th October,

194912 It was provided in that Schedule that the States for

the time being specified in Part I, Part IL and Part LIT of

the First Schedule would respectively have 144, 8, and 53

seats in the Council of States. ‘Phe amendments of Dr Ambedkar

were accepted by the Assembly.2* We think that this provision

of unequal representation of the constituent States of the

Indian Union in the Council of States 1s a departure from

the federal principle in our Constitution. ‘The Constitutions

of the United States of America and Australia provide for

equal representation of the States in the Upper House. This

provision for unequal representation is ‘“‘ncither congenial to

federal sentiment nor consistent with federal equality’. It

was also decided by the Assembly that the Council of States

10 Tbid., pp. 1226-7.

1 Constituent Assembly Debates, 17th October, 1949, p 410.

12 Constituent Assembly Debates, 3rd January, 19419, pp. 1228-30.
13 See D. N. Banerjee, Some Aspects of the Indian Constitution, p. 77.
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should consist of “not more than two hundred and _ fifty
members”34 Tt was further decided that the representatives

of cach State specified in Part I or Part III of the First

Schedule in the Council of States should be elected by the

elected members of the Legislative Assembly of the State in

accordance with the system of proportional representation by

means Of the single transferable votc?? and that the representa-

tives of the States specified in Part I of the First Schedule in

the Council of States should be chosen in such manner as

Parliament might by law prescribe. ,

With regard to the composition of the House of the People,

the Drafting Committee had incorporated in clauses (5) and

(6) of article 67 the decisions of the Assembly which ad been

taken at the time of discussing the report of the Unic Consti-

tution Cominittec.® The clauses were adopted by the jkssembly

on 4th January, 1949.17 It was decided that subj t to the

provisions of articles 292 and 203 of the Draft Consttution,®

the House of the People should consist of not more fhan 500

representatives of the people of the territorics of the States

directly chosen by the voters. A suggestion was made ! that

the clection to the House of the People should be held in

accordance with the system of proportional representation by

means of the single transferable vote. That suggestion was not,

however, accepted by the Llouse.*° The Assembly also decided”!

that the States in the Indian Union should be “divided,

grouped or formed into territerial constituencies” and that

the number of members to be allotted to each such consti-

tuency should be so determined as to ensure that there should

be “not less than one member for every 750,000 of the popula-

tion and not more than once member for every 500,000 of

the population.” ‘The words “not less than one member for

every 750,000 of the population and”? were, however, omitted

4 Constituent Assembly Debates, 31d January, 1919, p. 1228.

Ibid., p. 1265.

16 Consttuent Assembly Debates, 31st Julv, 1947, p. 1038.

17 Constituent Assembly Debates, -Hdh January, 1949, p. 1265.

18 Articles 292 and 293 of the Draft Constitution made provisions for reser-

vation of seats for minorities in the House of the People. These articles incor-

porated the decisions of the Assembly taken in August, 1947, when discussing the

report of the Advisory Committee on nunority rights.

1! Constituent Assembly Debates, tth January, 1949, p. 1244.

20 Thid., p. 1261.

"I Tbid., pp. 1265.
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by the Constitution (Sccond Amendment) Act, 1952.22 We

have already stated”? that in the year 1956, by the Constitution
Seventh Amendment) Act, 1956, the entire country was

divided into States and Union territories. It was then thought

‘hat the provision that the States should be “divided, grouped

formed into territorial constituencics” would no longer be

proper, because after re-organisation of the States each

State would be large cnough to be divided into a number of

.onstituencies and, as such, would not “permit of bcing grouped

sogcther with other States for this purpose or being ‘formed’

mto a single territorial constituency’’.24 Hence, by the Consti-

tution (Seventh Amendment) Act, 1956,?° which was passed

in order to nmplement the scheme of the reorganisation of the

States, it was provided that subject to the provisions of

article 331, the House of the People should consist of—(a) not

more than 500 members chosen by direct election from

ierritorial constituencies in the States, and (b) not more

than 20 members to represent the Uimon territories, chosen

m such manner as Parhament may by law provide. This

number was increased to 25 by the Constitution (Fourteenth

Amendment) Act, 1962, because the maximum limit had

Jready been reached.*6

On 18th May, 1949,°? the Constituent Assembly of India

decided that the Council of States should not be subject to

dissolution, but as nearly as possible one-third of the members

should retire on the expiration of every second year and that the

House of the People, unless sooner dissolved, should continue

for five years from the date appointed for its first: mecting.

ft was also decided that while a Proclamation of Emergency

Was mn operation, the said period of five years might be extended

by Parliament for a period “not exceeding one year at a

tine and not extending in any case beyond a period of six

months after the Proclamation has ceased to operate’’.*8

See Appendin 2.

>" See page 163

“A Sec Statement of Obtects and Reasons, Calcutta Gazette, September 13, 1956,
Part VI, p. 110.

*° See Appendix 7

“6 see Statement of Objects and Reasons, Gazette of India. Latiaoirdmary, Part I,

Yecuon 2, August 30, 1902. See also Appendix 14.

““ Constituent Assembly Debates, 18th May, 1919, p. 89.

8 "This arucle became article 83 of the Constitution of Inca.
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The Constituent Assembly agreed upon, among other things:

(a) the sessions of Parhament, its prorogation and

dissolution ;?9

(b) the nght of the President to address and send messages

to Parhament ;38

(c) the powers and dutics of the Chairman and

Deputy Chairman of the Council of States and of!

the Speaker and Deputy Speaker of the House of

the People ;34

(d) the procedure to be followed in cither House

Parhament in connection with the condurt of its

business ;32, and

(ce) the qualifications for membership, and the = dis-

qualifications of members, of Parliament.3*

The Assembly also provided for joint sittings of the tw» Houses

of Parhament in certain cases*4 but it decided that the House of

the People should have more powers in respect of Monpy Bills.3°

*® See Constituent Assembly Debates, 18th May, 1949, page 108. ‘This became

article 85 of the Constitution of India. Clause (1) of this article stated that the

“Houses of Parliament shall be summoned to meet twice at least in every year,

and six months shall not mtervene between their last sittg in one session and

the date appomted for their first sitting in the next session”. ‘This article was

amended in the year 1951, by the Constitution (First Amendment) Act, 1951,

and the amended clause (1) states that the “President shall from time to time
summon cach House of Parhament to meet at such time and place as he thinks

fit, but six months shall not intervene between its last sitting in one session and

the date appointed for its first sitting in the next session”. The amendment was

made because, it was thought, that the provisions of the original article might

lead to an absurd position. Parliament might be in session continuously for

several months but under the old clause Pathament would not be taken to have

met if ait had been summoned in the previous year. It was also thought that the

onginal clause might also Jead to some practical difficulties if Parhament was

in session for more than sxx months m one particular year. (See Parhamentary

Debates, Lok Sabha, loth May, 1951, column 8819 and 2nd June, 1991, columns

9956-7.)

8° Constituent Assembly Debates, 18th May. 1949, pp. 109. 114. This became
articles 86 and 87 of the Constitution of Toda.

3 Constituent Assembly Debates, 19th May, 1949, pp. 120. 121, 122. 124. This

became articles 89 to 98 of the Constitution of India.

* Constituent Assembly Debates, 19th May, 1949, pp. 126, 129. This became

articles 99 and 100 of the Constitution of India.

* Constituent Assembly Debates, 19th May, 1949, pp. 133, 137, 143. This

became articles 84, 101 to 104 of the Constitution of India.

*4 Constituent Assembly Debates, 20th May, 1949, p. 181. This became article

108 of the Constitution of India.

35 Constituent Assembly Debates, 20th May, 1949, p. 185. This became article

109 of the Constitution of India.
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With regard to the question of privileges and immunities of

the members of Parlament, clauses (1) and (2) of article 85

of the Draft Constitution laid down that there should be

freedom of speech in Parliament and that no member of

Parliament “shall be hable to any proceedings in any court

in respect of anything said or any vote given by him in Parlia-

ment or any committee thereof, and no person shall be so

liable in respect of the publication by or under the authority

of cither House of Parhament of any report, paper, votes or

proceedings”. There was no controversy regarding the pro-

visions of these two sub-clauses and they were adopted by the

Assembly on 19th May, 1948.°° But a controversy arose with

regard to clause (3) of that article which stated as follows:

‘*(3) In other respects, the privileges and immunities of

members of the Houses shall be such as may from time

to time be defined by Parliament by law, and, until so

defined, shall be such as are enjoved by the members of

the House of Commons of the Parliament of the United
1

Kimgdom at the commencement of this Constitution.”

Reference to the privileges enjoyed by the members of the

House of Commons was vehemently opposed by three

members" of the Assembly. It was even remarked by a

member: “I would much rather go without any specified

privileges than make provision therefor by reference to

foreign Jegislation.”** It was suggested by Shri Kamath*?

that the privileges and immunitics of the iszembers of Parlia-

ment should be such ‘fas were enjoyed by the members of

the Dominion Legislature of India” before the commencement

of the new Constitution of India. He also pointed out that

most of the members of the Constituent Assembly did not

know what were the privileges of the members of the House

of Commons. Opposing the suggestion of Shri Kamath,

Prof. Shibban Lal Saksena said that there were practically

* Constituent Assembly Debates, 19th May, 1948, p. 1ob.

3° Shri H. V. Kamath, Prof. Shibban Lal Saksena, Pandit Lakshmi Kanta
Maitra.

38 Pandit Lakshmi Kanta Maitra, Constituent Assembly Debates, 19th May,
1949, p. 152.

3° Thid., p. 144.
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no privileges of the members of the Dominion Legislature

of India.” It was also suggested by some members that the

privileges should be specifically defined in the Constitution

of India.*! Justifying the provisions of clause (3) of article 85,

Shri Alladi Krishnaswamy Ayyar,** a member of the Drafting

Committee, said that there was nothing to prevent Parliament

from setting upa proper machinery for formulating the privi-

leges of its members and that clause (3) left wide scope for that.

He pointed out that only as a temporary measure the privileges

of the members of the House of Commons were made appli-

cable to the inembers of the Indian Parhament. At the same
time, he expressed the opinion that “widest privilegés” were

enjoyed by the members of the House of Commpns. He

added that there were similar provisions in the Corptitution

of Austraha*® which secured complete freedom of speech

of the members of the House. In conclusion, he obsegved that

far from the article being framed “in a spirit of serpility ...

or subjection to Britain’, it was framed in a “‘spiriti of self-

assertion and an assertion that our country and our Pagliament

are as great as the Parliainent of Great Britain’’.“4 Clause (3)
of article 85 was adopted by the House.*

We do not think that it was an unwise decision of the

Constituent Assembly that, until the privileges and immunities

of the members of the Houses were defined by Parhament by

law, the privileges and immuiitics should be such as were

enjoyed by the members of the House of Commons of England.

We should not disregard them “simply because they are

British in their origin”. The Constituent Assembly also

authorised the future Parhament of India to define these

privileges and immunities by law. Such law may be passed

under article 246 read with entrv 74 in List I) of the

Seventh Schedule to the Constitution of India. There is, how-

ever, one disadvantage of codification of our parliamentary

privileges. If such codification takes place it may attract

the operation of different articles of the Constitution

Tbid., p. Wo.

'Jbd., p. 147.

“Jbid.. pp. 148-9.

* Section 49.

4 Constituent Assembly Debates, 19th May, 1949, p. 149.

* dbid., p. 156. Article 85 became article 105 of the Constitution of India.
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dealing with fundamental] rights and this may Icad to pro-

longed litigations. In our opinion, a Commission should be

appointed by the President of India to prepare a standard

list of parhamentary privileges on the model of the privileges
of the House of Commons in England. ‘The advantage of

this course of action will be that it will enable those interested

in the question of privileges and immiumutes of the members

of the Houses of Parhament to know what they exactly are

and what are their implications. But this will avoid the danger

of hugations. It may be mentioned in passing that the Rules

of Procedure and Conduct of Business in Lok Sabha*® provide

that there shall be a Committee of Privileges to determine

whether there has been any breach of privileges of the House

in any case referred to it and to report to the House with

its recommendations for necessary action. A question of

privileges may be referred to the Committee of Privileges

either by the Speaker of the Lok Sabha or upon a motion

of a member being allowed bv the House.

II

We shall now pass on to the deliberations of the Constituent

Assembly with regard to the State Legislatures.

Ghapter TT of the report of the Provincial Constitution

Committee contained recommendations’? of the Committee

with regard to the Provincial Legislatures. Those recomimien-

dations had been discussed by the Constituent Assembly in

its July, 1947, session. Vhe Assembly then had not accepted

the recommendations of the Provincial Constitution Committee

that the privileges of the members of the Legislature should

be such as had been provided in the Government of India

Act, 1935, because the privileges of the members of the

Legislature under the Government of India Act, 1935, had

been considered by it to be restricted.4® It had decided that

the Legislatures should themselves determine the powers,

privileges and immunitics of the members and that until

they were so determined the powers, privileges and immunities

46 See Rules of Procedure and Conduct of Business in Lok Sabha, rules 222

to 233, 313 to 315.

Reports of Committees, First Serics, pp. 38-39. ;

*8 Constituent Assembly Debates, 21st July. 1917, p. 689.
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of the members of the Legislatures should be such as were

enjoyed by the members of the House of Commons in

England.4® Other recommendations of the Gommittee with

regard to the Provincial Legislature had, however, been

accepted by the Assembly. ‘The recommenda:ions of the

Provincial Constitution Committee, as accepted by the

Constituent Assembly, had been incorporated by the Drafting

Committee in Ghapter TIT of Part VI of the Draft Cons-

tituuion. ;

On 6th January, 1949, the Constituent Assembly began

discussing the articles of the Draft Constitution dealipg with

the Legislatures of the States.

Article 148 of the Draft) Constitution, which dcegit with

the constitution of the State Legislature, stated as foflows:

“148. (1) Por every State there shall be a Legislature

which shall consist of the Governor; and

(a) mm the States of. ....... , two Houses,

(b) in other States, one House.

(2) Where there are two Houses of the Legislature of

a State, one shall be known as the Legislative Council

and the other as the Legislative Assembly and where

there is only one House, it shall be known as the Legisla-

tive Assembly.”

It may be mentioned here that the Provincial Constitution

Gommiuttee had not decided the question whether the pre-

existing Provinces of India should have Second Chambers.

But it had recommended that it should be left to cach Province

to decide the question whether it should have a Second

Chamber. ‘That recommendation had been accepted by

the Constituent Asscinbly on 18th July, 1947.5 Accordingly,

the members of the Constituent Assembly representing different

Provinces had met separately to decide that issue. Tt had

ultimately been decided that Madras, Bombay, West Bengal,

the United Provinces. Bihar and East Punjab should have

second Chambers. Hence, on 6th January, 1949, when

! Ibid., p. 690.

© Reports of Committees, First Sertes, p. 38.

I Constituent: Assembly Debates. 18th July, 1947, pp. 670. 688.

62 Constituent Assembly Debates. oth January, 1914, p. 1309.
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article 148 of the Draft Constitution came up for discussion

in the Constituent Assembly, Dr Ambedkar, Chairman of

the Drafting Committee, moved an amendment suggesting

that in sub-clause (a) of clause (1) of article 148, after the

words “in the States of” the words “Madras, Bombay, West

Jenga], the United Provinces, Bihar and East Punjab” should

be inserted.** That amendment was accepted by the Assembly

and the article, as amended, was adopted by the Assembly

on 6th January, 1949.54

Though the Constituent Assembly decided that some of the

States should have a Second Chamber, it also agreed upon

the abolition or creation of a Second Chamber in the States

in certain circumstances and on 30th July, 1949,5> 1 laid

down the procedure to be followed for such abolitien or

creation. According to the procedure laid down by it, Parha-

inent might by law provide for the abolition of the Legislative

Council or for the creation of such a Council “if the Legislative

Assembly of the State passes a resolution to that effect by

a majority of the total membership of the Assembly and by

a majority of not less than two-thirds of the members of the

Asseinbly present and voting”. In order to facilitate the aboh-

tion of the Second Chamber or the creation of it and in order

to obviate the difficult process provided in the Draft Constitu-

Gon for ameudment of the Constitution, the Assembly

decided that such a law should not be deemed to be an

amendment of the Constitution.°® With regard to the composi-

tion of the Legislative Assembly, the Constituent Assembly

decided that the Legislative Assembly of each State should

be composed of meinbers chosen by direct clection on the

basis of adult suffrage and that the total number of members

in the Legislative Assembly of a State should not be more

than 500 and less than 60.57

68 Thi, p 1309,

“' Tbid., p. 1318. This became article 168 of the Constitution of India.
*° Constituent Assembly Debates, 30th July, 1919, pp. 13, 21.

* Constituent Assembly Debates, 30th July, 1919. o. Tt. This became article

169 of the Constitution of Todia.

*7 Constituent Assembly Debates, 8th January, 1949, p. 1390. This became

article 170 of the Constitution of India. A new arucle was substituted for article

170 by the Constitution (Seventh Amendment) Act, 1956 m order to bring 1t
into line with substituted articles 81 and 82. See Calcutta Gazelle. September 1S.

1956, Part VI, p. 111) For the Constitution (Seventh Amendment) Act, 1956.

see Appendix 7.
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Article 150 of the Draft Constitution laid down the com-

position of the Legislative Council of a State. It provided

that the total number of members in the Legislative Council

of a State should not exceed twenty-five per cent of the total

nusnber of members in the Legislative Assembly of that State

and that of the total number of members in the Council--—(a)

one-half should be chosen from different panels of cancidates;

(b) one-third should be elected by the members of the Legisla-

tive Assembly of the State and (c) the remainder should be

nominated by the Governor. We have already stated that

in the opinion of the Drafting Committee the panel sy em had

not proved satisfactory®® in the country®® from whic . it had

been tak -n and that the Constituent Assembly had already

discarded the panel system while discussing the composition

of the Council of States.©° The Drafting Commit « had,
therefore, to find out an alternative composition of the

Legislative Council of a State. Hence, on 30th Jul , 1949,

Dr Ambedkar, Ghainman of the Drafting Committee, s iggested

through an amendment that for article 150 of the Draft Consti-

tution, the following article should be substituted, namely :—"

“150. (1) The total nuinber of members jn the Legislative

Council of a State having such a Council shall not exceed

twenty-five per cent of the total number of members in

the Assembly of that State:

Provided that the total number of members in the

Legislative Council of a State shall in no case be less

than forty.

(2) “Phe allocation of seats in the Legislative Council

of a State, the manner of choosing persons to fill those

seats, the qualifications to be possessed tor being so chosen

and the qualifications entitling persons to vote in the

choice of any such persons shall be such as Parhament

may by law prescribe.”

While moving the amendment, Dr Ambedkar confessed that

58 Sce page 177.

°# Ireland.

“© Article 67 of the Draft Constitution, Constituent Assembly Debates, 3rd

January, 1919, p. 1230.

6! Constituent Assembly Debates, 30th July, 1949, p. 21,
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the Drafting Gommittee could not come to any definite

conclusion as to the composition of the Upper Chamber,

and, therefore, had decided to leave the matter to Parliament.

The Gommittee had adopted what might be called the “‘line

of least resistance” in proposing sub-clause (2) of article 150.°

It was felt by some members of the Assembly that that was

not the proper way of dealing with this important matter

in the Constitution. The President of the Constituent Assembly

also shared that feeling. He felt that the composition of the

Chambers of the Legislature should be Iaid down in the

Constitution itself and he suggested that the question might

be referred back to the Drafting Gommittee.®? ‘The Assembly

decided that the consideration of that article should be held

aver. The article was re-drafted by the Drafting Committee

and the re-drafted article came up for discussion in the

Assembly on 19th August, 1949.6* "The re-drafted article set

out in concrete terms the composition of the Upper Chamber

in the States. It also provided that Parhament might, at

any time, alter the composition laud down in the article. The

re-drafted article ran as follows:

“150 (1) The total number of members in the Legis-

Jauuve Council of a State having such a Council shall

not exceed one-fourth of the total number of members

in the Assembly of that State:

Provided that the total number of members in_ the

Legislative Council of a State shall in no case be less

than forty.

(2) Until Parhament may by law otherwise provide,

the composition of the Legislative Council of a State

shall be as provided in clause (3) of this article.

(3) Of the total number of members in the Legislative

Council of a State—

(a) as nearly as may be, one-third shall be clected

by electorates consisting of members of munici-

palitics, district boards and such other local

authoritics as Parliament may by law specify;

8? Thid., pp. 21-22.

6 Thid.. p. 37.

64 Constituent Assembly Debates, 19th August, 1949, p. 473.
5 Ibid., pp. 473-4.
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(b) as nearly as may be, one-twelfth shall be elected
~ by clectorates consisting of persons who have

been for at least three years graduates of any

university in the State and persons possessing
for at least three years qualificaticns prescribed

by or under any law made by Parliament as

equivalent to that of a graduate of anv such

university ;

(c) as nearly as may be, one-twelfth shall be clected

by clectorates consisting of persons who have

been for at Jeast three years engaged in tteaching

in such educational institutions within the State,
not lower in standard than that of a s| condary

school, as may be prescribed by or ug der any

law made by Parhament;

(d) as nearly as may be, one-third shall at elected

bv the members of the Legislative Ass#mbly of

. _are not

members of the Assembly;

(ce) the remainder shall) be nominated by the
Governor in the manner provided in clause (5)

of this article.

(4) The members to be elected under sub-clauses (a),

(b) and (c) of clause (3) of this article shall be chosen

m such territorial constituencies as may be prescribed

by or under anv law made by Parliament, and the

elections under the said sub-clauses and under = sub-

clause (d) of the said clause shall be in accordance with

the system of proportional representation by means of

the single transferable vote.

(9) The members to be nominated by the Governor

under sub-clause (e) of clause (3) of this article shall

consist of persons having special knowledge or practical

expericnee im respect of such matters as the following,

namely :—- .

literature, science, art, co-operative movement

and social services.””

The re-drafted article was adopted by the Assembly on
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19th August, 1949.6 In sub-clause (b) of clause (3), after
the words “consisting of persons’, the words “resident in

the State” were added and for the words “in the State’,

the words “in the territory of India” were substituted.

The Constituent Assembly thus decided that the total number

nf members in the Legislative Council of a State should not

exceed one-fourth of the total number of members in the

Legislative Assembly of that State. It was subsequently found

that in larger States, like Uttar Pradesh and Bihar, this maxi-

mum was adequate. But it led to difficulties in the case of the

smaller States. Therefore, in the year 1956, Parlianient changed

the maximum to one-third of the strength of the Assembly.&

The Constituent Assembly agreed upon, among other

things: (a) the duration of the State Legislature ;® (b) the

age-linut for membership of the State Legislature;® (c) the

sessions of the State Legislature, its prorogation and dis-

solution ;” (d) the right of the Governor to address and send

messages to the Houses; (c) the nghts of the Ministers and

Advocate-General as respect the Houses;** (f) the clection of

the Speaker and Deputy Speaker of the Legislative Assembly

and of the Chairman and Deputy Chairman of the Legislative

Council, their resignation, removal, powers and salaries ;73

'g) the staff of the Legislature,”? and (h) the special procedure

in respect of money Bills.” It decided that the Lower House

should have more powers than the Upper House.

** Constituent Assembly Debates, 19th August, 1919, p. -192. This became

arucle 171 of the Constitution of India.

*? Section 10 of the Constituuon (Seventh Amendment) Act, 1956. See

Appendix 7.

“8 Consutuent Assembly Debates, 2nd June, 19:19, p. 550. This became article

172 of the Constitutson of India.

68 Constituent Assembly Debates, 2nd June, 1919, p. 354. ‘Phis became article

173 of the Constitution of Tnduia.

7 Constituent Assembly Debates, 2nd June, 1949, p. 557. This became article
174 of the Constutution of India. A new article was substituted for this article by

ihe Constitution (first Amendment) Act, 1951. See Appendix 1. See also note 29.

“4 Constituent Assembly Debates, 2nd June, 1949. p. 3959. Vhese became

arucles 175 and 176 of the Constitution of India.

2 Constituent Assembly Debates, 2nd June, 1949, p. 559. This became article
177 of the Constitution of India.

*8 Constituent Assembly Debates, 2nd June, 1949, pp. 560, 562, 563, 564, 565,

006, ‘These became articles 178, 179, 180, 181, 182, 183, 184, 185 and 186 ot

the Constitution of India.

74 Constituent Assembly Debates, 30th July, 1949, p. 41. This became article
187 of the Constitution of India.

7 Constituent Assembly Debates, 10th June, 1919. p. 782. This became
article 198 of the Constitution of India.



CHAPTER VIII

RELATIONS BETWEEN THLE UNION AND

THE STATES

I

We shall now deal with the question of felations

between the proposed Indian Union and_ its cosstituent

States as settled by the Constituent Assembly.
é

IT

We shall first refer to the deliberations of the ee

with regard to the distribution of legislative powers fbetween

the Union and the States.

We have stated before that the Cabinet Mission had re-

commended that the proposed Union Governmen| should
deal with three specific subjects, vz, foreign affairs, defence

and communications and should have the powers mpecessary
to raise finance required for those subjects. Accordingly, on

25th January, 1947,the Constituent Assembly hadappointed the

Union Powers Conunittee to draw up a list of matters “ancluded

in and inter-connected with” the subjects assigned to the

Centre? That Committee had presented its report on 28th

April, 1947.3 But because of the changes that had been deve-

loping in the political situation of the country, the Assembly

had then thought that rigid conformity with the Cabinct

Mission’s plan might not be possible and had, therefore,

postponed the discussion on that report.4 The Assembly had

also permitted that Committee to submit a supplementary

report. ‘That supplementary report was presented to the

Constituent Assembly on 20th August, 1947. The Committec

had been in favour ofa strong central authority. In its opinion,

a weak central authority would be “incapable of ensuring

1 Paragraph 15 of the Statement of Mav 16, 1946.

2 Constituent Assembly Debates, 25th January, 19+7, pp. 330, 336.
§ Constituent Assembly of India, Reports of Committees, First Series, p. 1,

# Constituent Assembly Debates, 28th April, 1917, pp. 359-362.

§ Reports of Committees, First Series, p. 66.
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cace, of co-ordinating vital matters of common concern and of

speaking eflectively for the whole country in the international

sphere”. But it had not favoured the idea of setting up a

unitary State in India, because it had thought that that would

be politically and administratively ‘ta retrograde step’. It

had recommended the establishment of a federation with a

strong centre but at the same time had suggested that a fairly

wide range of subjects should be left to the Provinces in which

they should have utmost freedom. The residuary powers

should, however, remain with the Centre. The Conimittee

had pointed out that the Indian States had joined the

Constituent Assembly on the basis of the Statement of 16th

Mav, 1946. Hence, the Gommittee had recommended that

so far as the Indian States were concerned, the residuary

powers should belong to them unless they consented to their

vesting in the Centre. In its opinion, the federal Government

should have powers to cxercise authority in matters which

might be referred to it by one or more Units. It had also

suggested certain sources of revenue for the Union but at

the same tune had recommended that the proceeds of some

of the taxes should be assigned to, or shared with, the Provinces.

In the matter of distribution of legislative powers between

the Centre and its constituent Units, the Committee had

thought that the “most satisfactory” arrangement would be

“to draw up three exhaustive lists on the lines followed in the

Government of India Act, 1935,6 v7z., the federal, the provin-

cial and the concurrent’. The Committee, accordingly, had

prepared three such hets which bad been shown in the appendix

to the report. It may be noted that the Union Constitution

Committee had also recommended that the Constitution of

India should be ‘fa Federal structure with a strong Centre”

and that there should be ‘“‘three exhaustive lists, v7z., Federal,

Provincial and Concurrent, with residuary powers to the

Centre’’.?

The Drafiing Committee had recommended that there

should be three exhaustive legislative lists, namely, Union

List, State List and Concurrent List. Generally speaking, it

had not made any change in the Icgislative lists as recom-

® Seventh Schedule to the Government of India Act, 1935.

7 Reports of Committees, First Series, pp. 95-56.

G: Ic--13
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mended by the Union Powers Committee.® The recommenda-

tions of the Drafting Committee with regard to the distribution
of legislative powers between the Union and the States had

been incorporated in articles 216 to 232 of the Draft Constitu-

tion of India. The Drafting Committee had recommended

that Parliament might make laws for the whole or any part

of the territory of India, and the Legislature of a State might

inake laws for the whole or any part of the State.® It had

also recommended that Parliament should have exclusive

power to make laws with respect to any of the! matters

cnumerated in List I in the Seventh Schedule, that Parhament

and the Legislature of any State for the time being $pecified

in Part I of the First Schedule should have power to make
laws with respect to any of the matters enumerated in List TT

in the Seventh Schedule and that the Legislaturd of any

State specified in Part I of the First Schedule shoyld have

exclusive power to make laws with respect to an{ of the

matters cnumerated in List IL in the Seventh Schedule?” Those

recommendations of the Drafting Committee were becepted

by the Assembly on 13th June, 1949.4 Tt only added ‘that not

only the States specified in Part I but the States specified in

Part IIT of the First Schedule also should have those powers.??

The Drafting Committee had recommended that Parlhament

should have exclusive power to make any law with regard

to any matter not included cither in the State List or in the

Concurrent List and that such power should include the

power of making anv law imposing a tax not mentioned in

either of those Lists.13 Thus, according to the recommendations

of the Drafting Committec, Parhament alone should have

residuary powers of legislation. The Committee had further

recommended that Parliament should have the power to

provide for the establishment of any additional courts for

the better administration of laws made by Parhament or of

any existing laws with regard to a matter enumerated in the

® Reports of Committees of the Constituent Assembly, Third Series, p. 176.

® Article 216 of the Draft Constitution.

20 Article 217 of the Draft Constitution.

11 Constituent Assembly Debates, 13th June, 1949, pp. 793, 798. These be-

came articles 245 and 246 of the Constitution of India.

12 Constituent Assembly Debates, 13th June, 1949. pp. 793, 798.
‘

13 Article 223 of the Draft Constitution.
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Union List.44 ‘Vhose recommendations were accepted by the

Assembly without any discussion on 13th June, 1947.2

We may mention here that in January, 1947, the Constituent

Assembly had decided that the residuary powers should be-

img to the Units of the proposed Indian fedcration.1* That

decision had been taken with a view to giving effect to the

-ecommendations of the Cabinet Mission contained in its

Statement of May 16, 1946. But in June, 1949, the political

situation in the country was different. We have already

referred to it. In view of that changed situation in the country

the Assembly decided that the residuary powers should belong

to the Centre. It will not be out of place here to refer to the

corresponding provisions of the Government of India Act,

1935, regarding the residuary powers of legislation. Section

104 of the Government of India Act, 1935, authorised the

(rovernor-Gencral of India to empower, by public notification,

either the proposed Federal Legislature or a Provincial

Legislature to enact a law with respect to anv matter not

enumerated in the three Lasts in the Seventh Schedule to

that Act. That section also laid down that the executive

authority of the proposed Federation of India or of the Province

concerned, as the case might be, was to extend to the adminis-

tration of any law so made, unless the Governor-General

otherwise directed. In the discharge of his functions in these

respects, the Governor-Gencral was to act in his discretion.

In so far as the provisions regarding residuary powers of

legislation were concerned, the Constituent Assembly, we

think, made an improvement upon the Government of India

Act, 1935, because the allocation of the residuary powers of

legislation to the Centre will not only contribute to the main-

tenance of the unity of the political system of India but would

also lead to the stability, strength and the efficiency of the

Central Government of India.

The different entries in the three lists of the Seventh Schedule

were intended to define and demarcate the respective areas of

legislative competence of Parliament and the State Legislatures.

M Article 219 of the Draft Constitution.
" Constituent Assembly Debates, 13th June, 1919, pp 798-9. These became

articles 247 and 248 of the Constitution of India.

"6 See Objectives Resolution, Constituent Assembly Debates 13th December,
1946, p. 57,
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They were mercly heads of legislation and the power t,

legislate was conferred by article 217 of the Draft Constitution,

as adopted by the Constituent Assembly (which became

article 246 of the Constitution of India), and other articles.

We may add that though the Constituent Assembly defined

the respective areas of legislative competence of Parhament

and the State Legislatures, it did not intend to give absolute

supremacy to Parliament or the Legislatures of the States. This

is clear from the language of article 216 of the Draft Constitu-

tion, as adopted by the Constituent Assembly. That article
stated: “Subject to the provisions of this Constitutign, Parlia-

ment mav make laws for the whole or any part of the territory

of India, and the Legislature of a State may makg laws for

the whole or any part of the State.” Thus, the fegislative

power was made “subject to the provisions of thisf Constitu-

tion”. We have already stated?!” that while discussgig funda-

mental rights the Assembly decided that a “Sta should

not make any law which would take away or abridge the

rights conferred by Part ITT of Constitution and: that any

law made in contravention of that provision shougdd, to the

extent of the contravention, be void. The Assembly thus

decided that there should be two principal limitations on

the legislative powers of Parliament and the State Legislatures,

namely, (i) that the Jaw must be within the legislative com-

petence of Parliament or the State I egislatures as prescribed

by article 217 of the Draft Constitution G.e. article 246 of

the Constitution), and (41) that such law must be subject

to the provisions of the Constitution, and must not take away

or curtail the rights conferred by Part HIT of the Constitution.

It has been held by the Supreme Court that both these

matters “are justiciable and it is open to the Courts to decide

whether Parhament has transgressed cither of the limitations

upon its legislative power’.”®

The Drafting Comnuttee had suggested that Parliament

should have power to legislate with respect to any matter

specified in the State List when it assumed national importance.

WSee page TIO.

WOE A. ealan vs. The State of Madras, Supreme Court Reports, 1950, pp. 288-
90. See in this connection G. Nageswaia Rao vs. A.PS.R.T. Corporation, A.I.R..,

1959, 8.C., 308 (316).
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In order, however, to prevent any “unwarranted encroach-

ment’?® upon the powers of the States, it had also suggested

that this power should be exercised only if the Council of

States passed a resolution to that effect by a two-thirds majority.

‘These suggestions had been incorporated in article 226 of the

Draft Constitution.”° Shri Alladi Krishnaswami Ayvar, a

member of the Drafting Comunittee, in a separate note

appended to the Draft Constitution had stated that he had

accepted the principle underlying article 226 of the Draft

Constitution. II[¢ had, however, suggested that when a subject

-pecified in the State List assumed national mmportance the

States should not continue to retain any powcr with regard

to that subject. In his opimion, the “conversion of what is a

Provincial power into a concurrent power would offer a

premium for interference by the Centre and may strike

ultimately at the federal structure of the Constitution itsel{”’.!

It may be mentioned that no action was taken by the

Constituent Assembly on this suggestion When the article

came up for discussion on 13th June, 1949, Dr Ambedkar,

Chairman of the Drafting Committec, moved an amendment

stating that the resolution should remain in force for a period

not exceeding one year and that the law made by Parhament

on the strength of the resolution should ccasc to have effect

on the expiration of a period of six months after the resolution

had ceased to be in force.”* The article was criticized in the

\ssembly on the ground that it provided for interference by

the Centre in matters contained in the State List “through

the agency of the Council of States’”.? Tt was argued that if

the article was only an extended version of article 229,74

it was superfluous, but if there was something behind it and

if it was intended that the Centre should go beyond what

was contained in article 229, then it was “surely mischievous” .?°

Supporting the article, Shri ‘T. T. Krishnamachari said that

the amendment moved by Dr Ambedkar took away the

ers of the Committees of the Constituent Assembly, ‘Third Series,

. 176.

“" See foot-note at page 101 of the Draft Constitution of India.

*! Draft Constitution of India, pp. 213-1.

=" Constituent Assembly Debates, 13th June, 1919, p. 800.
“3 Tbid., p. 802.

**'To be referred to hereafter.
** Constituent Assembly Debates, 13th June, 1949, p. 802.

ae)
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substance of the objections against the article”® and that the

mischicf, if at all there was any, was restricted to a very

limited period. The article, as amended by Dr Ambedkar.

was adopted by the Assembly.” This article became article

249 of the Constitution of India.

The Constituent Assembly thus empowered the future

Parhament of India to make laws with respect to a matter

enumerated in the State List if the Council of States resolved

by a two-thirds majority that such legislation was *‘necessary

or expedient in the national interest.” Existence offany emer-

gency is not necessary for the assumption of this} power by

Parhainent. Further, the words “national interest are wide

enough to include any matter which has incidence over

the entire country. The resolution of the Council pf States is

conclusive as to whether “it is necessary or expedient in the

national interest” that) Parhament should makej laws with

respect to any matter specified in the State Lgst. Courts

have no jurisdiction to decide this matter. It mayfbe argued

that the Council of States consists of the represd@ntatives of

the constituent States of the Indian Union. But we have

already stated in the preceding chapter that the Constituent

Assembly inade provisions for unequal representation of the

constituent States of the Indian Union in the Council of

States. There were no provisions in the Government of India

Act, 1935, corresponding to the provisions of article 249 of

the Constituuon of India.

We may note in passing that on 12th August, 1950, the

Provisional Parliament of India passed the following resolu-

tion®® empowering the Parliament to make laws with respect

to matters included in the State List, namely :—

“That this House do reselve in pursuance of article

249 of the Constitution, as adapted by the President

under article 392% thercof and as at present in force,

that tt is necessary in the national interest that Parliament

*6 Thid.. pp. 804-5.

27 Tbid., pp. 810.

“8 See Parhamentary Debates, 12th August, 1950, columns 913-14.

28 Article 392 empowers the President of India to direct, unul the first meeting

of Parhament duly constituted under Chaper 11 of Pari V of the Constitution

is held, by an order for the purpose of removing any difficulties, that the Consti-

tution should have effect subject to such adaptations whether by way of med

ee,



RELATIONS BETWEEN THE UNION AND THE STATES 199

should, for a period of one year from the 15th August,

1950, make laws with respect to the following matters

enumerated in the State List, namely :—

(i) trade and commerce within the State subject

to the provisions of entry 33 of List III, and

(11) production, supply and distribution of goods

subject to the provisions of entry 33 of List IIT.”

Ji pursuance of this Resolution Parliament passed the Supply

and Prices of Goods Act, 1950 (LXX of 1950). The Evacuee

Interest (Separation) Act, 1951 (LLXIV of 1951) was passed

in pursuance of another resolution of Parliament. The

former Act was, however, repealed by the Repealing and

Amending Act, 1957.

The Assembly adopted, without any amendment or dis-

cussion, articles 227 and 228 of the Draft Constitution.

Article 2278! sought to give power to Parliament to Icgislate

with respect to any matter specified in the State List while

a Proclamation of Emergency was in operation. Article 228

provided that nothing in arucles 226 and 227 should restrict

the power of the Legislature of a State to make any law

which under the Constitution 1t had power to make, but in

case of inconsistency between a law made by Parhament under

article 226 or article 227 and a law made by the Legislature

of a State, the law made by Parliament, whether passed

before or after the law made by the Legislature of the State,

should prevail. Article 229 provided that Parliament could,

on a resolution passed by the Legislature or Legislatures of

one or more States, enact laws on matters with regard to

Which Parliament had no power to make Jaws for the State

or States. The Assembly accepted an amendment moved by

Dr Ambedkar, Chairman of the Drafting Committee, to the

fication, addition or omission, as he may deem to be necessary or expedient.

In exercise of this power the President made the Constitution (Removal of

Difliculties) Order No. IT of 1950. By this order the word “Parhament” was
substituted for the words “Council of States” im Article 249. (Sec Government

of India, Ministry of Law, Orders issued under the Constituuon of India, pp. 248.

2/2, 290.)

See also Gazette of India, Eatraordinary, Part TT, Section 3, August 11, 1950,

p. 16].

“9 Constituent Assembly Debates, 13th June, 1949, p. 810.

41"This became article 250 of the Constitution of India.
“2'This became article 251 of the Constitution of India
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effect that two or more States should pass a resolution to

enable Parliament to Iegislate on any subject on which States

had power to Icgislate. The article, as adopted by the Assembly,

ran as follows :3%

“(1) [fit appears to the Legislatures of two or more

States to be desirable that any of the matters with respect

to which Parhament has no power to make laws for

the States cacept as provided in articles 226 and 227 of

this Constitution should be regulated in such tates by

Parliament by law, and resolutions to that ¢ffect are

passed by the House or, where there are wf Houses,

by both the Houses of the Legislature of cagh of the

States, 1t shall be lawful for Parliament to pa: an Act

for regulating that matter accordingly and ary Act so

passed shall apply to such States and to any offer State

by which it 1s adopted afterwards by resolutionfpassed in

that behalf by the House or, where there are twp Houses,

by cach of the Houses of the Legislature of that State.

(2) Any Act so passed by Parliament may be jamended

or repealed by an Act of Parliament passed or adopted

in like manner but shall not, as respects any State to

which it apphes, be amended or repealed by an Act of

the Legislature of that State."

Similar provisions may be found in section 103 of the

Government of India Act, 1935. The difference between the

provisions of article 229, as adopted by the Constituent

Assembly and the provisions of section 103 of the Government

of India Act, 1935, is that under article 229 an \ct passed

under it cannot be amended or repealed by an Act of the

Legislature of the State concerned. It can be amended or

repealed only by another Act of Parliament passed or adopted

in the manner provided in clause (1). But under section 103

of the Government of India Act, 1935, such an Act could be

amended or repealed by an Act of the Legislature of the

Province concerned. It may be pointed out that the purposes

of articles 226 to 229 of the Draft Constitution, as adopted

88 Constituent Assembly Debates, 13th June, 1949, pp. 811-12.
34°This article became article 202 of the Constitution of India.
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by the Constituent Assembly, were to create a strong Central

Giovernment 1n spite of the federal framework of the proposed

Constitution and to promote national solidarity and unity.

The Assembly also decided® that Parliament should have

power to make any law for any State or part thereof for

implementing any treaty, agreement or convention with anv

other country or countrics, or any decision made at any

international conference, association or other body.2® It

further decided®’ that if any provision of a law made by the

Legislature of a State was repugnant to any provision of a law

made by Parhament, whether passed before or after the law

made by the Legislature of such Statc, the law made by the

Legislature of the State should, to the extent of the repugnancy,

be void.38 Article 232 of the Draft Constitution, as adopted

by the Assembly,?? laid down the principle that in cases

where the Constitution required that a Bill could not be

introduced in the legislature without the previous sanction

of the Governor, Rajpramukh or President, the subsequent

assent of that authority should save the law from invahdity.@

This article practically reproduced the provisions of section

109 (2) of the Government of India Act, 1935.

a8

We may now refer to the decisions of the Constituent

Assembly with regard to the administrative relations

between the Union and the States. Articles 233 to 238° of

the Draft Constitution dealt with this sulyject. Provisions of

articles 236 and 237 of the Draft Constitution, which sought

to einpower the Union Governinent and the Government of a

state specified in Part I of the First Schedule to undertake

legislative, execucdive and judicial functions in a State specified

in Part I11® of the First Schedule, were not accepted by the

85 Constituent Assembly Debates, 13th June, 1949 p. 815.
Constituent Assembly Debates, ith October, 1919, p. 277.

36 This became article 253 of the Constitution of Tndta.

37 Constituent Assembly Debates, 13th June, 1919. pp. 813-15.

36 'This became arucic 254 of the Constitution of India

89 Constituent Assembly Debates, 13th June, 1949. p. 81.
9 This became article 255 of the Constitution of India.

41 Pre-existing Indian Province.

42 Pre-existing Indian State.
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Assembly.4% Other articles** of the Draft Constitution relating
to the adininistrative relations between the Union and the

States were adopted by the Assembly.” Two new articles,

namely, article 234A4® and article 235A? were added to the

Constitution. ‘The provisions of all these articles were as follows:

(2)

(d)

48 Constituent Assembly Debates, 13th October, 1949. pp. 175,

the executive power of every State should be sa

exercised as to ensure compliance with the laws

made by Parhament and any cxisting laws which

applied to that State, and the executive power of the

Union should extend to the giving of such directions

to a State as might appear to the Goverfment of

India to be necessary for that purpose ;4%

the executive power of every State shoufd be so

exercised as not to unpede or prejudice th@ exercise

of the executive power of the Union, and the -xecutive

power of the Union should extend to the sving of

such directions to a State as might spots to the

Government of India to be necessary for that{ purpose,

and the caccutive power of the Union shbuld also
extend to the giving of directions to a State,—

(1) as to the construction and maintenance of means

of communications declared in the direction to

be of national or military importance,

(ui) as to the measures to be taken for the protection

of the railways within the State;

the President might, with the consent of the Govern-

ment of a State, entrust cither conditionally or

unconditionally to that Government or to its officers,

functions in relation to any matter to which the

executive power of the Union extended ;°°

Government of India might, by agreement with the

Government of any territory not being part ot the

iN0.

M Articles 233, 231, 235, 238 as amended, 238 and 239.

48 Constituent Assembly Debates, 13th June, 1949. pp. 816-17,

Constituent Assembly Debates, 13th October, 1949, pp. 175, 207.

© Constituent Assembly Debates, 9th September, 1949, p. 1187.

4 Constituent Assembly Debates, 13th October, 19419, pp. 175, 207.

48°Thhais became article 256 of the Constitution of India.

4° 'This became article 257 of the Constitution of India.

50 'This became article 258 of the Constitution of India.
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territory of India, undertake any exccutive, legislative

or Judicial functions vested in the Government of

such territory; 54 and

(ec) full faith and credit should be given throughout the

territory of India to public acts, records and judicial

proceedings of the Union and of every State, and

final judgements or orders delivered or passed by

civil courts in any part cf the territory of India

should be capable of execution anywhere within

that territory according to law.*

The Draft Constitution contained four articles, namely,

articles 239, 240, 241, and 242, providing for settlement of

disputes relating to waters of inter-State rivers. Those articles

were adopted on 13th June, 1949.°3 The matter was, however,

reconsidered on 9th September, 1949, and those articles were

deleted from the Constitution.*4 On that day a new article?

was added to the Constitution which laid down that Parliament

might by law provide for the adjudication of any dispute

or complaint with respect to “the use, distribution or control

of the waters of, or in, any Inter-State river or river-valley”’.

Parliament also might by law provide that neither the

Supreme Gourt nor any other court should cxercise jurisdiction

in respect of any such dispute or complaint.°6 The Assembly

also empowered the President to establish an Inter-State

Council for settling inter-State disputes.°7

Before we conclude this chapter we may mention that by

the Constitution (Seventh Amendment) Act, 1956, article 258A

was added to the Constitution which states that the Governor

of a State may, with the consent of the Government of India,

entrust either conditionally or unconditionally to that

Government or to its oflicers, functions in relation to any

mutter to which the cxecutive power of the State extends.°®

51 Amended article 236. This became article 260 of the Constitution of India.

52'This became article 26] of the Constitution of India.
53 Constituent Assembly Debates, 13th Junc, 1949, pp 317-9

54 Constituent Assembly Debates, 9th September, 1919, p. 1188.
*> Article 242A.

°6 Constituent Assembly Debates. 9th September, 1949, pp. 1187-38. This
became article 262 of the Constitution of India.

67 Constituent Assembly Debates, 13th June. 1949, p. 619. “Vhis became article

263 of the Constitution of India

“3 Sec Appendix 7.



CHAPTER IX

RLLATIONS BETWEEN THE UNION AND

THE STATES (CONTINUED)

EMERGENCY PROVISIONS

In the preceding chapter we have referred to the delibera-

tions of the Constituent Assembly of India on the :relations

between the proposed Indian Union and its constituent

States under normal conditions. But there might be gbnormal

situations which might demand a deviation from} normal

arrangement and procedure. Article 275 to 280 of ghe Draft

Constitution made provisions for these abnormal sftuations.

These provisions were described in the Draft Constifution as

‘Emergency Provisions”. These articles were discuss: d by the

Asscinbly on 2nd, 3rd, 4th, 19th and 20th August, g@nd 16th

October, 1949. Article 275 of the Draft Constitution §ought to

invest the President with the power to issue a ‘Proclamation of

Emergency” at any time if he was satisfied that the security

of India or any part thereof was threatened by war or “domestic

violence’. On 2nd August, 1949, Dr Ambedkar, Ghairman of

the Drafting Committee, moved an amendment for the

substitution of the following article for article 275, namely :—

“275. (1) If the President 1s satisfied that a grave

emergency exists whereby the security of India or of

any part of the territory thereof is threatened, whether

by war or external aggression or internal disturbance, he

inay, by Proclamation, make a declaration to that

effect.

(2) A Proclamation issued under clause (1i of this

article (in this Gonstituuion referred to as ‘a Proclamation

of Emergency’)—-

(a) may be revoked by a subsequent Proclamation;

(b) shall be laid before cach House of Parliament ;

(c) shall cease to operate at the expiration of two

months unless before the expiration of that period

1 Constituent Assembly Debates, 2nd August, 1919, pp. 103-4.

204
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it has been approved by rcsolutions of both Houses

of Parliament:

Provided that if any such Proclamation Is issued

at a tune when the House of the People has been

dissolved or if the dissolution of the House of the

People takes place during the period of two months

referred to in sub-clause (c) of this clause and the

Proclamation has not been approved by a re-

solution passed by the House of the People before

the expiration of that period, the Proclamation

shall cease to operate at the expiration of thirty

davs from the date on which the House of the

People first sits after its reconstitution unless before

the expiration of that period resolutions approving

the Proclamation have been passed by both Houses

of Parliament.

(3) A Proclamation of Emergency declaring that the

security of India or of anv part of the territory thereof

is threatened by war or by external aggression or by

internal disturbance may be made before the actual

occurrence of war or of ans such aggression or disturbance

if the President is satisfied that there 1s Imminent danger

thereof.”

Speaking on the article, Shri H. V. Kamatl.? said that it

sought to invest the President with an extraordinary power

which “finds no parallel to the powers exercised by the

executive head—nominal, figure-head, titular or otherwise—

of anv other democratic State in the world, monarchic or

republican’”’. Ele, therefore, through an amendment suggested

that the power should be exercised by the President acting

on the advice of the Council of Ministers. In his opinion,

clause (3) of the article contained “‘a very unwise provision’,

and he pleaded for its deletion.* Prof. Shibban Lal Saksena,

on the other hand, thought that in no case the President

would be able to issue a Proclamation without the advice

of his ministers.“* Opposing the provisions of article 275,

2 Thid., 1949. p. 106.
8 Ibid., p. 108.

‘Tbid., p. 110.
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Prof. K. T. Shah® said that under the article “slightest

disturbance”? in the internal management of a State would
entitle the President to declare a “State of Emergency” and

to issue a Proclamation on that account. He also observed

that a mere apprehension of war or external aggression or

internal disturbance was made a good ground for the issue

of a Proclamation of Emergency. Dr P. SS. Deshmukh®

supported the amendment of Shri Kamath. Shri ‘Mahavir

Tyagi? and Shri T. T. Krishnamachari® supported the article

proposed by Dr Ambedkar. The article, as proposdd by Dr

Ambedkar, was, however, adopted by the Assembly on 2nd

August, 1949.° By using the words ‘if the President 1s

in article 275, the Constituent Assembly conferr

eretionary power on the future President of Ind

what is the implication of the expression “Tf the Président is

sauisficd”’ ? We inay mention here what Maxwell? hasstated on

the question of discretionary power, in the context gf English

constitutional law. ““Where’’, he has stated, “fa M§nister of

the Crown has to be ‘satisfied’ before taking certagn action,

there is a presumption that he is acting reasonabhk, and a

statement by him that he is so satisfied will be conclusive.

And where a statute empowers Her Majesty in Gouncil to

make a regulation if it ‘appears necessary or expedient’,

neither the necessity of the regulation nor the reasons which

motivated Her Majesty to make it can be called into question”.

The Assembly, therefore, did not give courts any jurisdiction

in this matter. But this discretionary power must be exercised

in the spirit of the Constitution. We have stated before that

the Constituent Assembly had decided that the President of

India should be the constitutional head of the Indian Union.

It, therefore, follows that the President should act on the

advice of his ministers, as observed by Prof. Saksena.

Article 276 of the Draft Constitution dealt with the effect

ofa Proclamation of Emergency on the executive and legislative

powers of the Union. The provisions of that article were

5 Ibid, p. 112.

® Ibid., p. 114.

* Tbid., p. 119.

“Ibid, p. 122.

"Tbid.. p. 127. This became article 352 of the Constitution of India.
10 See Afaxwell On The Interpretation Of Statutes, \Oth Edn... 1953, by Granville

Sharp and Brian Galpin, pp. 123-4.
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accepted by the Assembly on 3rd August, 1949, practically

without any discussion." We have stated that the Constituent

Assembly had already decided that normally the executive

power of the Union should extend to all matters with respect

to which Parliament had power to make laws and that the

executive power of a State should extend to matters with

respect to which the Legislature of the State had power to

make laws. By adopting article 276, the Constituent Assembly

decided that while a Proclamation of Mmergency was in

«peration the executive power of the Union should extend

to the giving of directions to any State as to the manner

in which the executive power thereof should be exercised.

Thus, under article 276, as adopted by the Constituent

Assembly, while a Proclamation of Emergency was in operation

the Union Government would give directions to a State

Government cven in regard to a matter in the State List, that

is, in regard to a matter which was otherwise within the

exclusive legislative and executive jurisdiction of a State.

As regards the legislative powers of Parliament, the Assembly

enabled the future Parliament, while a Proclamation of mer-

gency was in operation, to confer powers upon the Union or

its officers even in regard to matters which were not im the

Union List. In normal times such powers would be linited

to matters in the Union List.

Article 277 of the Draft Constitution laid down that while

a Proclamation of Emergency was in operation, the President

might by order direct that all or any of the provisions of

articles 249 to 259 of the Draft Constitution “shall for such

period, not extending in any case beyond the expiration of

the financial year in which such Proclamation ccases to

operate, as may be specified in the order, have effect subject

to such exceptions or modifications as he thinks fit.” We

shall see that articles 249 to 259 of the Drafi Constitution,

as adopted by the Constituent Assembly, provided for distribu-

tion of revenue between the Centre and the States.7” We

Shall also sce that under the provisions of these articles the

States were to get from the Centre a certain percentage

11 Constituent Assembly Debates, 3rd August, 1949, pp. 129-30. This became
“rticle 353 of the Constitution of India.

See Chapter XIII.
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of the proceeds of certain taxes which werc to be levied by

the Union. Under article 277 the provisions of the Constitution

relating to financial arrangements between the Centre and

the States might be modified by the President while a Pro-

clamation of Emergency was in operation. This article was

discussed by the Assembly on 19th and 20th August, 1949.

On 19th August, 1949,8 Dr Ambedkar moved an amendment

suggesting that every order made under article 277 “shall,

as soon as may be after it is made, be laid before each House

of Parliament”. The main criticism against the article was

that it contained “drastic” provisions and that itg effect on

the administration of the States would be very fharmful,TM

because the budget framed by a State might be} suddenly

upset by an order of the President. Further, the provisions

of that article would make the financial position of :the States

unstable2> It was also pointed out that the Uni n Powers

Committee and the Provincial Constitution Committee had

not recommended?® any such powers for the President as

were proposed to be given under article 277. Speaking on

behalf of the Drafting Committee, Shri Alladi Krighnaswami

Ayyar said” that under that article all the financial provisions

relating to distribution of revenue would not come to an end.

He pointed out that article 277 only provided that the pro-

visions of articles 249 to 259 would have effect, while a Pro-

clamation of Emergency was in operation, subject to such

exceptions and modifications as the President would think fit.

The only question before the House was, Shri Avyar said,

whether when a Proclamation was in force the President, acting

on the advice of the Cabinet, ought to modify the provisions of

the Constitution relating to distribution of the proceeds of

the taxes.18 He also observed that the power of the President

‘is not exclusive of, and does not derogate from, the plenary

authority of Parliament’. The article, as amended by

13 Constituent Assembly Debates, 19th August, 1949, p. 50-4.

M4 Thid., p. 507.

18 Ibid | pp. 508, 511, and Constituent Assembly Debates, 20th August, 1949,

pp. 515, 517.

16 Constituent Assembly Debates, 20th August, 1919, p. 514. See also
Constituent Assembly of India, Reports of Committees, First Serics, pp. 34,

42, 66.

Constituent Assembly Debates, 19th August, 1949, p. 509.

18 Tbid., p. 510. This became article 354 of the Constitution of India.
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Dr .Ambedkar, was adopted by the Assembly on 20th August,

199.79

it may be recalled that on 23rd July, 1947, the Constituent

,ssembly had decided that in case of a failure of the constitu-

tional machinery in any pre-existing Indian Province, the

Governor of that province should have the power to assume to

himself all or any of the functions of the Provincial Govern-

ment by issuing a Proclamation. It had also been decided that

the Proclamation should forthwith be communicated by the

Governor to the President of the Union for taking such action

as the President might consider appropriate. ‘These decisions

had been incorporated by the Drafting Gommittce in article

188 of the Draft Constitution. Article 278 of the Draft

Constitution sought to give powers to the President to deal

with such a situation. Article 278 stated. inter alia, that if

the President, on receipt of a Proclamation issued by the

Governor of a State under article 188, was satisfied that a

situation arose in which the government of the State could

not be carried on in accordance with the provisions of the

Constitution, he might by Proclamation assume to himself

all or any of the functions of the Government of the State

and all or any of the powers vested in, or exercisable by,

the Governor or any body or authority in the State other

than the Legislature of the State, and declare that the powers

of the Legislature of the State shall be exercisable only by

Parliament. On 3rd August, 1949, Dr Ambedkar, on behalf

of the Drafting Comnmuittec, suggested through amendments the

insertion of three new articles designed to arn the President with

powers to deal with exigencies likely to be created by a failure

of the constitutional machinery in a State. He moved an amend-

ment for the insertion of the following new article,24 namely :—

“277-A. It shall be the duty of the Union to protect

every State against external aggrcssion and _ internal

disturbance and to ensure that the government of every

State is carricd on in accordance with the provisions

of this Constitution.”

19 Constituent Assembly Debates, 20th August, 1949, p. 523.

20 See pages 145-7.

21 Constituent Assembly Dcbates, 3rd August, 1949, p. 131.

G Ic—Il¢4
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“ He moved another amendment for the substitution of th,
following articles for article 278 of the Draft Constitution,”

namely :-—

278. (1) Hf the President, on receipt of a report fron,

the Governor or Ruler of a State or otherwise, is satisfied

that the Government of the State cannot be carried on

in accordance with the provisions of this Constitution,

the President may by Proclamation—

(a) assume to himself all or any of the functions of

the Government of the State and a anv of

the powers vested in or exercisable by thé Governor

or Ruler, as the case may be, or ant’ body or

authority in the State other than the vegislaturc

of the State;

(b) declare that the powers of the Legislafure of the

State shall be exercisable by or under thé authority

of Parliament;

(c) make such incidental and consequential] provisions

as appear to the President to be necessary or

desirable for giving effect to the objects of the

Proclamation, including provisions for suspending

in whole or in part the operation of any provisions

of this Constitution relating to any body or authority

mm the State:

Provided that nothing in this clause shall author-

ise the President to assume to himself anv of

the powers vested in or exercisable by a High

Court or to suspend in whole or in part the opera-

tion of any provisions of this Constitution relating

to High Courts.

(2) Any such Proclamation may be revoked or varied

by a subsequent Proclamation.

(3) Every Proclamation under this article shall be

laid before each House of Parliament and shall, except

where it 1s a Proclamation revoking a previous Proclama-

tion, cease to operate at the expiration of two mouths

unless before the expiration of that period it has been

approved by resolutions of both Houses of Parliament:

®Ibid., pp. 131-2.
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Provided that if any such Proclamation is issued at

a time when the House of the People is dissolved or if

the dissolution of the House of the Pcople takes place

during the period of two months referred to in this

dlausc and the Proclamation has not becn approved by

a resolution passed by the House of the People before

the expiration of that period, the Proclamation shall

cease to operate at the capiration of thirty days from

the date on which the House of the People first sits

after its reconstitution unless before the expiration of

that period resolutions approving the Proclamation have

been passed by both Houses of Parliament.

(4) A Proclamation so approved shall, unless revoked,

cease to operate on the expiration of a period of six

months from the date of the passing of the second of

the resolutions approving the Proclamation under clause

(3) of this article:

Provided that if and so often as a resolution approving

the continuance in force of such a Proclamation is passed

by both Houses of Parhament, the Proclamation shall,

unless revoked, continue in force for a further period

of six months from the date on which under this clause

it would otherwise have ceased to operate, but no such

Proclamation shall in any case remain In force for more

than three years:

Provided further that if the dissolution of the House

of the People takes place during any such period of

six months and a resolution approving the continuance

in force of such Proclamation has not been passed by the

House of the People during the said period, the Pro-

clamation shall cease to operate at the expiration of

thirty days from the date on which the House of the

People first sits after its reconstitution unless before the

expiration of that period resolutions approving the Pro-

clamation have been passed by both Houses of Parliament.

278-A. (1) Where by a Proclamation issucd under

clause (1) of article 278 of this Constitution it has been

declared that the powers of the Legislature of the State

shall be exercisable by or under the authority of Parlia-

ment, it shall be competent—
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(a) for Parliament to delegate the power to make

laws for the State to the President or any other

authority specified by him in that behalf;

(b) for Parliament or for the President or other

authority to whom the power to make laws 3

delegated under sub-clause (a) of this clause to

make laws conferring powers and imposing dutic;

or authorising the conferring of powers and _ the

imposition of duties upon the Government of

India or officers and authorities of the Government
of India;

(c) for the President to authorise when thi House of

the People is not in session expendituy from the

Consolidated Fund of the State pending the sanction

of such expenditure by Parhament;

(dl) for the President to promulgate Ordindnces unde:

article 102 of this Gonstitution except chen bot!

Houses of Parliament are in scssion.

(2) Any law made by or under the authorit of Parlia-

ment which Parliament or the President or other authorit

referred to in sub-clause (a) of clause (1) of this article

would not, but for the issue of a Proclamation under

article 278 of this Constitution, have been competent to

make shall to the extent of the incompcetency cease to

have effect on the expiration of a period of one year after

the Proclamation has ceased to operate except as respects

things done or omitted to be done before the expiration

of the said period unless the provisions which shall so

cease to have effect are sooner repealed or re-enacted

with or without modification by an Act of the Legislature

of the State.”

Through another amendment, he suggested the deletion of

article 188 of the draft Constitution.?3 Moving for the insertion

of the new article 277A, Dr B. R. Ambedkar, Chairman of

the Drafting Committee, said that it had already been

agreed that the new Constitution of India should be a Fedcra!

Constitution. It meant, he observed, that the States should

3 Thid., p. 131

2! Tbid., pp. 132-4.
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+> sovereign in their field which was left to them by the Consti-

:zuonu and that the Centre should be sovereign in the field

signed to it by the Constitution. ‘That being so, if the Centre

was to interfere in the administration of a State it must
me in fulfilment of a “duty” and an “obligation” which the

_onstitution imposed upon the Centre. That interference must

pet be “wanton, arbitrary or unauthorised by law”. Speaking

shout the reason for suggesting the deletion of article 188, Dr

\mbedkar said®® that it was felt that “no useful purpose could

ix served, if there is a real emergency by which the President

» required to act, by allowing the Governor, in the first

mistance, the power to suspend the Constitution merely for

fortnight. If the President is ultimately to take the

esponsibility of entering into the provincial field in order

io sustain the Constitution, then it is much better that

he President should come into the ficld right at the very

heginning’’.

Under clause (1) of article 278 of the Draft Constitution,

the President could act ‘fon receipt of a proclamation issued

i, the Governor ef the State under article 188° of the

Gonstitution. But clause (1) of the proposed article 278 sought

‘o empower the President to take action, “fon receipt of a

.eport from the Governor or Ruler of a State or otherwise”.

The word “otherwise”? was inserted because 1t was felt?® that

in view of the fact that article 277A, which preceded article

278, imposed “a duty and an obligation” upon the Centre,

tt would not be proper to restrict and confine the action of

the President to the report made by the Governor of the

Mate. It might be that the Governor might not make a

ieport but the facts were such that the President felt that his

mtervention was necessary. [t was, therefore, thought necessary

io give liberty to the President to act even when there was

no report by the Governor and the President had certain

lacts within his knowledge on which he thought he ought

'y act in the fulfilment of his duty.

In the course of the discussion of the article, Shri H. V.

Kamath said2? that the new article 278 sought to confer

“ Ibid., pp. 132-4.

“8 Ibid., p. 134
“" Ibid., pp. 135-9.
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more powcrs on the President than were envisaged in th

original article 278. He objected to the insertion of the word

“otherwise”. He wanted that the President should be em-

powered to act only on receipt of a report from the Governo;

or Ruler of a State. Prof. Shibban Lal Saksena®’ felt thar

articles 277A and 278 would reduce the autonomy of the

State to a farce. He also pleaded for the deletion of the word

“otherwise” from clause (1) of article 278. Aceording to him,

even if those articles were omitted there were other articles.

namely, articles 275 and 276, which gave the executive all

the powers necessary to deal with an emergq¢ncy. Dr P. S

Deshmukh” pleaded for the retenuon of art{-le 188 of the

Draft Constitution. Supporting the new artide, Shri Alladi

Krishnaswamy Ayyz: 2° a member of the Draft{mge Committee,

said that if responsible government conten{plated by the

Constitution functioned properly, the Umon could not and

would not interfere. It was only when there «as a failure or

breakdown of the constitutional machinery ina State that Union

Government would interfere. He added that s¢ch a provision

was by no means a “novel” one. Even in “the' typical federal

Constitution of the United States’, where State Sovereignty

was recognised more than in anv other federation, there was :

provision to the effect that it was the duty of the Union or

the Gentral Government to see that the State was protected

both against domestic violence and = external aggression.

In the opinion of Pandit H. N. Kunzru,®! provisions of article

275 and 276, as adopted by the Assembly, were sufficient

to deal with any emergency in a State. He thought that

articles 278 and 278A were not at all necessary. Shr Naziruddin

Ahmad® was of opinion that article 188 should not be deleted

He said that if there was any trouble in a State, the imitial

responsibility for quelling it must rest with the Ministers. If

they failed then the right to imitiate emergency measures

must lie initially with the Governor or the Ruler. Tf that

was not provided the result would be that the Legislature of

a State and the Ministers would have responsibility of main-

*8 Thd., p. 143.

** Thid., p. 147.

Thid., p. 150.

"1 Tind., p. 155.
82 Ibid. p. 160.
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taining law and order without any powers. That would, in
his opinion, “easily and inevitably develop a kind of irrespon-

sibility”. Dr Ambedkar did not deny that there was a possibility

of the articles being abused or employed for political purposes.

But his answer was that that objection applied to every

article of the Constitution which sought to give power to the

Centre to override the States. He, however, said that the

articles would be brought mto operation as a last resort.%8

Thereupon, the Assembly on the 4th August, 1949, decided

to delete 188 from the Constitution and to add articles 277A,

278 and 278A to the Constitution of India.*4

The provisions of the proposed article 277A were largely

based on section ¢ of article IV of the Constitution of the

United States of America, which states as follows:

“The United States shall guarantee to every State in

the Union a republican form of Government, and shall

protect each of thein against invasion, and, on application

of the Legislature, or of the Executive (when the Legis-

lature cannot be convencd), against domestic violence.”

Similar provisions can be found in section 119 of the Constitu-

tion of Australia which lays down as follows:

“The Commonwealth shall protect every State against

invasion, and, on the application of the Executive Govern-

ment of the State, against domestic violence.”

It may be mentioned in this connexion that it was decided

by the Supreme Court of the United States of America that

if the internal disturbance of any State interfered with the

operation of the national Government itself or with the

movement of inter-State commerce, the Union Government

might send force on its own initiative, without waiting for

the application of State authorities. The Supreme Court

observed in Re Debs: “The entire strength of the nation

may be used to enforce in any part of the land the full and

33 Constituent Assembly Debates, 4th August, 1949, p. 177.

*4 Ibid.. pp. 177-80. Articles 277A, 278 and 278A became articles 355, 356

and 357 of the Constitution of India.

35 In Re Debs, 158 U.S., 561 (582) (1895)
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free exercise of all national powers and the security of all
rights entrusted by the Constitution to its care. The strong

arm of the national government may be put forth to brush

awav all obstructions to the freedom of interstate commerce

or the transportation of the mails. If the emergency arises,

the army of the nation, and all its militia, are at the service

of the nation to compel obedience to its laws.”

The difference between the provisions of section 4 of article

IV of the Constitution of the United States of America and

the provisions of the proposed article 277A was that under

article 277A it was not necessary that there Jhould be any

request or application for help on the part of | State before

Central Governinent could take action even | the case of

an internal disturbance. In our opinion, if th@re is any such

internal disturbance the Union Government should not be

allowed to look on indolently. ‘The Union Government

should intervene cither at the request of th Government

of the State concerned or at its own initiative. Ordinarily,

however, it 1s desirable that the Union Gove ‘nment should

take action at the request of the State Govemment but, if

necessary, the Union Government should have the power to

take action on its Own initiative.

The proposed article 278 corresponded to sections 45 and

93 of the Government of India Act, 1935, as originally enacted.

Section 45 of that Act dealt with the question of failure of the

constitutional machinery at the Centre and section 93 madc

provisions to deal with such failure in the Province. In contrast

with the Government of India Act, 1935, the proposed article

278 did not contemplate any possible break-down of the

constitutional machinery at the Centre but dealt only with

such a possible break-down in the States. Another point of

difference between the provisions of the proposed article 278

and the provisions of the Government of India Act, 1935, was

that under article 278 the President could assume the executive

power of the State Government and could declare that the

powers of the State Legislature should be exercised by or

under the authority of Parliament. But under the Government

of India Act, 1935, the Governor-General could assume both

executive and legislative functions.

Article 279 of the Draft Constitution provided that when
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a Proclamation of Emergency was in force, the State should

b: free from the rcstrictions imposed by article 13 of the Draft

Constitution. The article ran as follows:

“While a Proclamation of Emergency is in operation,

nothing in article 13 of Part TI of this Constitution

shall restrict the power of the State as dchned in that

Part to make any law or to take any executive action

which the State would otherwise be competent to make

or to take.”

This article®® was adopted by the Assembly on 4th August,

$949, without any amendment.*

Article 280 of the Draft Constitution laid down as follows:

“980. Where a Proclamation of Emergency 1s in

operation, the President may by order declare that the

rights guaranteed by article 25 of this Constitution shall

remain suspended for such period not extending beyond

a period of six months after the Proclamation has ceased

to be in operation as may be specified im such order.”

It may be remembered that article 25 of the Draft Constitution,

as adopted by the Assembly on 9th December, 1948,38

mentioned legal remedies in case of encroachment on funda-

mental rights by the State. The right to move the Supreme

Court for the enforcement of fundamental rights was guaranteed

under that article. Article 280 came up for discussion on

4th August, 1949. On that day, Dr Ambedkar, Chairman of

the Drafting Committee, through an amendment suggested

the substitution of the following article for article 280 of the

Draft Constitution, namely :—**

“Where a Proclaination of Emergency is in operation,

the President may by order declare that the right to

move any court for the enforcement of the rights conferred

by Part III of this Constitution and all procecdings

%6 This became article 358 of the Constitution of India.

37 Constituent Assembly Debates, 4th August, 1919, p. 186.

38 Constituent Assembly Debates, 9th December, 1948, p. 995. See pages 107-9.
39 Constituent Assembly Debates, 4th August, 1949, p. 186.
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pending in any court for the enforcement of any right

so conferred shall remain suspended for the period during

which the Proclamation is in operation or for such

shorter period as may be specified in the order.”

While moving the amendment, Dr Ambcdkar claimed

that the proposed article 280 was “really an improvement

on the original article 280°. The original article provided

that the order of the President suspending the operation of

article 25 might continuc for a period of six months after

the Proclamation had ceased to be in operation. But the

proposed article made the period shorter. Beside: Dr Ambedkar.

five other members of the Constituent Assemb y participated

in the discussion of this article and all of them spoke against

it. Shri H. V. Kamath" said that he had studied the consti-

tutions of various countries of the world but he had not

come across “any such wide and sweeping ppysin in any

of the other constitutions”. He pointed out® that there were

certain fundamental rights in respect of whidh the right to

move any court for their enforcement should not be suspended.

He mentioned the right guaranteed in article 114% of the

Draft Constitution. He moved an amendment for the substi-

tution of the words “enforcement of such of the rights con-

ferred by Part III of this Constitution as may be specified

in that Order”, for the words “enforcement of the rights

conferred by Part ITT of this Constitution.”°44 Prof. Shibban

Lal Saksena® suggested that article 280 should be deleted

altogether, but if that was not possible then instead of giving

power to the President it should be given to Parliament.

Pandit H. N. Kunzru*® wanted to limit the operation of

article 280 to certain rights only. Shri Mahavir Tyagi‘?

observed that the right of an individual to move the judiciary

for the enforcement of the fundamental righis should not be

40 Thid.

4V Tbid., p. 187.
“* Ibid., pp. 187-90.

* Article 11 abolished ‘untouchability’.

4 Constituent Assembly Debates, 4th August, 1949, p. 186.

* Tbid., p. 190.

8 Ibid., p. 192.

Ibid.. pp. 193-6.
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taken away In any circumstances. Prof. K. T. Shah opposed*®

the provisions of article 280. He, however, said that if such

provisions were necessary then the power to suspend the

right to move any court should be given to Parliament. At

that stage, Dr Ambedkar suggested® that the consideration

of the article should be held over to enable the Drafting

Committee to reconsider the matter. His suggestion was

accepted by the Assembly.

The discussion was resumed on 20th August, 1949. On

that day, Dr Ambedkar®? moved an amendment to the effect

that for article 280 of the Draft Constitution, the following

article should be substituted, namely :—

**280. (1) Where a Proclamation of Emergency is in

operation, the President may by order declare that the

right to move any court for the enforcement of such of

the rights conferred by Part HII of this Constitution as

may be mentioned in the order and all proceedings

pending in any court for the enforcement of the rights

so mentioned shall remain suspended for the period

during which the Proclamation is in force or for such

shorter period as may be specificd in the order.

(2) An order made as aforesaid may extend to the

whole or any part of the territory of India.

(3) Every order made under clause (1) of this article

shall, as soon as may be after it is made, be laid before

cach House of Parliament.”

Opposing the article, Shri Naziruddin Ahmad?®! said that

suspension of the right to move any court to vindicate the

rights would really mean suspension of the rights themsclves.

In his opinion, the powers sought to be given to the President

under the proposed article 280 were absolutcly unnecessary.

Shri Kamath® suggested that “the right to move the

Supreme Court or a High Court by appropriate proceedings

for a writ of habeas corpus” should not be suspended except

48 Thid., p. 197.

49 Tbid., p. 198.

50 Constituent Assembly Debates, 20th August, 1949, p. 523.

WW Ibid., p. 530.

®2 Ibed., pp. 534-9.
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by an Act of Parliament. Shri Kamath apprehended that

the “Emergency Provisions’’ would amount to laying the

“foundation of a totalitarian State’. Supporting the provisions

of article 280, Shri Alladi Krishnaswanu Ayyar®? pointed

out that under that article every order of the President must

be laid before cach House of Parliament and that there was

nothing to prevent Parliament from taking any action it

liked. He submitted that ‘fas the security of the State is

more important, as the liberty of the individhal is based

upon the security of the State and as a war cannot be

carried on under the principles of Magna Carta,ior principles

of individual freedom, particularly in a country with multi-

tudinous types of people with possibly diverse Ipyaltics’, the

provisions of article 280 were very necessary. Article 280, as

amended, was then put to vote and was carri@d.*4

We may note here that the Executive in England has no

emergency powers except under the authority of Parhaiment.

By passing such Acts as the Defence of the Realm Act, 1914,

and the Emergency Powers (Defencc) Act, 1939, Parliament
authorised the Executive to make regulations fof the purpose

of securing the public safety, the defence of the realm, the

maintenance of public order and the efficient prosecution of

any war in which His Majesty might be engaged including

regulations “for the detention of persons whose detention

appears to the Secretary of State to be expedicnt in the

interests of the public safcty or the defence of the realm’’.® It

has been held in Liversidge Vs. Anderson®® that such detention

should be upheld in the interest of the safety of the nation.

It was observed by Lord Macmillan®? in this case that--

“the fact that the nation is at war 1s no justification

for any relaxation of the vigilance of the courts in secing

that the law 1s duly observed, especially in a matter

so fundamental as the hberty of the subject. Rather

the contrary. However, in a time of emergency, when

the hfe of the whole nation 1s at stake, 1t may well be

8 Ibid., pp. 515-7.
64 Thid., p. 55-4. This became article 359 of the Constitution of India.

®5 Emergency Powers (Defence) Act. 1939, Sec. 1.

56 The All England Law Reports, 1941, p. 338.

87 Ibid., p. 366.
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that a regulation for the defence of the realm may quite

properly have a meaning which, because of its drastic

invasion of the liberty of the subject, the courts would

be slow to attribute to a peacetime measure. The purpose

of the regulation is to ensure public safety, and it is

right so to interpret emergency legislation as to promote,

rather than to defeat, its eficacy for the defence of the

realm. That is in accordance with a general rule applicable

to the interpretation of all statutes or statutory regulations

in peace-time as well as in war time.”

But in England the right of access to the court has never

been taken away and the relaxation from the rule of law is

held justified only during emergency. In this connexion we

may refer to the following observation of Lord Macmillan :*8

“We have had good reason to realise the truth of

Cicero’s adage that amidst the clash of arms the laws

are silent. ‘he still, small voice of the law is quelled

when men kill and destroy in defiance of its dictates.

What we have to do is to restore the reign of law, to

rescat justice on her throne, to cause right once more

to prevail over wrong. The process of re-establishing

the rule of law once it has been shattered is slow and

difficult; it is so much casier to destroy than to rebuild.

But until the world once more becomes law-abiding it

cannot hope to regain peace and happiness.”

We may now refer to the Constitution of the United States

of America. Section IX of Article 1 says—

“The privilege of the writ of habeas corpus shall not

be suspended, unless when in cases of rebellion or invasion

the public safety may require it.”

Thus, the writ of habeas corpus in the United States of

America cannot be suspended when there is “internal dis-

turbance” and a threatened invasion would not justify the

suspension of the writ. With regard to fundamental rights

Other than the right of habeas corpus, there 1s no provision in

58 Article in 53 C.W.N., CXXXITI.
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the Constitution of the United States of America corresponding

to the provisions ‘of article 279 of the Draft Constitution, as
adopted by the Constituent Assembly. It has, however, becn
observed by the Supreme Court of the United States of America

that “‘when a nation 1s at war many things that might be said in

ume of peace are such a hindrance to its effort that their utter-

ance will not be endured so long as men fight, and that no court

could regard them as protected by any constitutional right.’*5®

We may now come back to articles 279 and 280 of the

Draft Constitution, as adopted by the Constituent Assembly.

These articles virtually provided for suspensign of some or

even all of the fundamental rights during efiergency. We

think that it was not an unwise decision of t Constituent

Assembly to adopt these two articles. The justfication lay in

the maxims: (1) salus populr suprema lex, and (2) inter arma

silent leges. It should be noted that the Constituent Assembly

decided that the order of the President suspengling the right

to move the court for the enforcement of fundamental rights

should not be made final and that such order should be

laid before Parliament. Thus, it would be within the com-

petence of Parliament to revoke the order of the President.

Articles 275, 279 and 280 of the Draft Constitution, as adopted

by the Constituent Assembly, became respectively articles 352,

358 and 359 of the Constitution of India.

We may mention in this connexion that on 8th September,

1962© the Chinese invaded the northern border of India‘and
that this invasion constitutcd a threat to the security of India.

Hence, on 26th October, 1962, the President of India issued

a Proclamation,® under article 352 of the Constitution,

declaring that a grave emergency existed whereby the security

of India was threatened by “‘external aggression’’. Article 352

of the Constitution of India states that a Proclamation shall

59 Schenck vs. U.S. (1919) 249 U.S. 47 (52).
60 See Lok Sabha Debates, November 8, 1962, column I]11.

61 The following Proclamation was issucd:-

‘In exercise of the powers conferred by’clause (1) of article 352 of the
Constitution, I, Sarvapalli Radhakrishnan, President of India, by this

Proclamation declare that a grave cmergency exists whereby the security

of India is threatened by external aggression.

S. Radhakrishnan,

President.”

See the Gazette of India, Extraordinary, Part 11, Section 3, sub-scction (i), dated

October 26, 1962, G.S.R. 1415.



RELATIONS BETWEEN THE UNION AND 'I'HE STATES 223

be laid before each House of Parliament and that the Pro-

clamation “shall cease to operate at the expiration of two
months unless before the expiration of that period it has

been approved by resolutions of both Houses of Parliament’.
The Proclamation was, therefore, laid before cach House of

Parliament. On 8th November, 1962, Pandit Jawaharlal

Nehru, Prime Minister of India, moved the following re-

solution in the Lok Sabha, namely:

“This House approves the Proclamation of Emergency

issued by the President on the 26th of October, 1962,

under clause (1) of article 352 of the Constitution.”

This resolution was unanimously adopted by the Lok Sabha

on 14th November, 1962.8 Similar resolution was moved in

the Rajya Sabha by Shri Lal Bahadur Shastri, Minister of

Home Affairs, on 8th November, 1962, and the resolution

was adopted by the Rajya Sabha on 13th November, 1962.®

On 3rd November, 1962, the President issued an order,

under article 359 of the Constitution of India, declaring

that “the right of any person to move any court for the

enforcement of the rights conferred by article 21 and article

22 of the Constitution shal] remain suspended for the period

during which the Proclamation of Emergency issued under

clause (1) of article 352 thereof on the 26th October, 1962,

is in force, 1f such person has been deprived of any such

rights under the Defence of India Ordinance, 1962 (4 of 1962)

or anv rule or order made thereunder’’.® This order was

laid before each House of Parliament as required by clause (3)

of article 359.66 On J1ith November, 1962, this order was

amended and article 14 was included thercin.®

62 See Lok Sabha Debates, November 8, 1962, column 97, and) Parliamentary

Debates, Rajya Sabha, November & 1962, columm 188.

63 See Lok Sabha Debates, November 8, 1962, column 106 and November 14,
1962, column 1672.

“4 See Parliamentary Debates, Rajva Sabha, November 8, 1962, column 196,

and November 13, 1962, column 993.

8 See the Gazelle of India, Extraordmary, Part TH, See. 3, sub-sec. (i), dated

November 3, 1962. G.S.R. 1464.
_ * See Lok Sabha Debates. November 8, 1962, column 97, and Parliamentary

Debates, Rajva Sabha, November 8, 1962, column 19%.

*7 See the Gazelle of India, Extraordinary, Part JI, Sec. 3, sub-sec., (i), dated

November 11, 1962, G.S.R. 1510.
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The Defence of India Ordinance, 1962, was promulgated

by the President of India on 26th October, 1962, in order to

“provide for special measures to ensure the public safety

and interest, the defence of India and civil defence and fo

the trial of certain offences’. In exercise of the powers con-

ferred by section 3 of this Ordinancc®TM® the Central Govern-

ment framed the Defence of India Rules, 1962. It was observed

by our Supreme Court in Makhan Singh vs. the Siate of Punjali®

that the order of the President, dated 3rd Ndvember, 1962,

precluded a citizen from moving any court for the enforcement

of the rights specified in the said order and} that it would
not be open to any citizen to urge that the Dkfence of India

Act, 1962, and the Rules framed thereunder were void on the

ground that they offended against the saigl fundamental

rights. In this case, the appellants were det@nues and were

detained under clause (b) of sub-rule (1) ofjrule 30 of the

Defence of India Rules, 1962, by the Stat Governments

of the Punjab and Maharashtra. These detenu's filed petitions

before the High Courts of the Punjab and Bombay under

clause (b) of sub-section (1) of scction 491 of the Code of

Criminal Procedure,” alleging that they had been ilegally

and improperly detained. Their contention was that clause (b)

of sub-rule (1) of rule 30 of the Defence of India Rules, 1962,

under which they were detained, was invalid becausc it

contravened their fundamental rights guaranteed under

articles 14, 21 and 22 of the Constitution. The High Courts of

the Punjab and Bombay dismissed the petitions on the ground

8°A The Ordinance was replaced by the Defence of India Act, 1962.

68 See A.LR., 1964, 5.C., 381.

6 Rule 30 (1) (b) of the Defence of India Rules st: tes:-

**(1) The Central Government or the State Gove inment, if it is satisfied
with respect to any particular person that with icw to preventing him

from acting in any manner prejudicial to the defence of India and civil
defence, the public safety, the maintenance of put order, India’s rela-

tions with foreign powers, the maintenance of peaceful conditions in any

part of India or the efficient conduct of military opcrauons, it is necessary

so to do, may make an Order—

(A) Lecce cece cece cee cece ee eee ee enees

(b) directing that he be detained;”

% Section 491 (1) (a) and (b) of the Code of Criminal Procedure states—
*(1) Any High Court may, whenever it thinks fit, direct—

(a) that a person within the limits of its appellate criminal jurisdiction

be brought up before the Court to be dealt with according to law;
(b) that a person illegally or improperly detained in public or private

custody within such limits be set at liberty;”
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that the order of the President, dated 3rd November, 1962,
precluded them from moving the High Courts under clause (b)

of sub-section (1) of section 491 of the Code of Criminal Pro-
cedure. Similar petitions were also filed before the Allahabad
High Court. But the Allahabad High Court took a contrary

view and directed the release of the detenues. The matter

wot up to the Supreme Court. It was held by the Supreme

Gourt that “the proceedings taken on behalf of the appellants

before the respective High Courts challenging their detention

on the ground that the impugned Act and the Rules are

void because they contravene Arts. 14, 21 and 22 are in-

competent for the reason that the fundamental rights which

are alleged to have been contravened are specified in the

Presidential Order and all citizens are precluded from moving

any Court for the enforcement of the said specified rights’’.7!

‘The Supreme Court also held that the Punjab and the Bombay

High Gourts were “right in coming to the conclusion that

the applications made by the detenues for their release under

s. 491 (1) (b), Cr. P. G. are incompetent in so far as they

seck to challenge the validity of their detentions on the ground

that the Act and the RuJe under which they are detained

suffer from the vice that they contravene the fundamental

nights guaranteed by Arts. 14, 2] and 22 (4), (5) and (7)’.”?

We may now come back to the Constituent Assembly.

On 16th October, 1949, Dr B. R. Ambedkar, Chairman

of the Drafting Committce, moved an amendment for the

insertion of the following new article, namely :—*

“280A. (1) If the President is satisfied that a situation

has arisen whereby the financial stability or credit of

India or of any part of the territory thereofis threatened, he

may by a proclamation make a declaration to thatr effect.

(2) The provisions of clause (2) of article 275 of this

Constitution shall apply in relation to a proclamation

issued under clause (1) of this article as they apply in

relation to a Proclamation of Emergency issucd under

clause (1) of the said article 275.

72 Makhan Singh vs. the State of Punjab, A.I.R., 1964, S.C., 381 (398).
7 Ibid., p. 405.

73 Constituent Assembly Debates, 16th October, 1949, p. 361.

G:Ic—I5
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(3) During the period any such proclamation as j,

mentioned in clause (1) of this article is in operation,

the executive authority of the Union shall extend to the

giving of directions to any State to observe such canons

of financial propriety as may be specificd in the dircctions,

and to the giving of such other directions as the Presideut

may deem necessary and adequate for the purpose.

(4) Notwithstanding anything contained in this Consti-

tution— .

(a) any such direction may include-

(1) a provision requiring the red ction of salaries

and allowances of all or any class of persons

serving in connection with fhe affairs of a

State ;

(ii) a provision requiring all Morey Bills or other

Bills to which the provisions f article 182 of

this Constitution apply to be reserved for the

consideration of the President afier they are
passed by the Legislature of fhe State;

(b) it shall be competent for the President during
the period any proclamation issucd under clause (1}

of this article is in operation to issue directions for

the reduction of salaries and allowances of all or

any class of persons serving in connection with

the affairs of the Union including the judges of the

Supreme Court and the High Courts.

(5) Any failure to comply with any directions given

under clause (3) of this article shall be deemed to be a

failure to carry on the Government of the State in

accordance with the provisions of this Constitution.”

In the opinion of Prof. Shibban Lal Saksena,” although

the article was an “extraordinary one” and provided for

financial emergency, in the existing state of affairs in the

country it was necessary that the executive should have the

power proposed under the article. Shri H. V. Kamath,”

on the other hand, felt that the danger to economic stability

or credit of India or any part thereof should not be regarded

74 Ibid., p. 362.

% Ibid., p. 363.
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as an adequate ground for the proclamation of emergency.

Shri Brajeshwar Prasad” said that provincial autonomy should

completely be suspended during the period of a financial

crisis. Supporting the provisions of the article, Shri K. M.

Munshi, a member of the Drafting Committee, said that?” the

article was “the realization of one supreme fact that the
economic structure of the country is one and indivisible. If

a province breaks financially, it will affect the finances of

the Centre: if the Centre suffers, all the provisions will break.

Thercfore, the inter-dependence of the provinces and the

Centre is so great that the whole financial integrity of the

country 1s one and a time might arise when unitary control

might be absolutely necessary”. The article was then put

io vote and was carricd.”

After the conclusion of the Second Reading of the Draft

Constitution, the President of the Assembly, under sub-rule (1)

of rule 38R” of the Constituent Assembly Rules, referred®

the Draft Constitution with amendments to the Drafting

Committee with instructions “to carry out such re-numbering

of the articles, clauses and sub-clauses, such revision of punctua-

tion and such revision and completion of the marginal notes

thereof as may be necessary, and to recommend such formal

or consequential or necessary amendments to the Constitution

as may be required’’. On 3rd November, 1949, the Drafung

Committee submitted its report®! in which it recommended

certain changes in the Draft Constitution. It pointed out that

in certain articles power had been given to the Government

6 Ibid . yp. 365.

77 Tbhid., p. 37).

78 Tbid.. p. 373. This became article 360 of the Constitution of India.
7° Sub-rule (1) of rule 38R laid down as follows:—

“38R, (1) When a motion that the Constitution be taken into considera-
tion has been carried and the amendments to the Constitution moved

have been considered, the President shall refer the Constitution as amended
to the Drafting Committee referred to in sub-rule (1) of rule 38-1. with
instructions to carry out such re-numbering of the articles, clauses and sub-
clauses, such revision of punctuation and such revision and completion
of the marginal notes thercof as may be necessary, and to recommend

such formal or consequential or necessary amendments to the Constitution
as may be required.” (Constituent Assembly Debates, 15th October, 1949,

p. 311).

8 Constituent Assembly Debates, 17th October, 1919, p. 457. Constituent
Assembly of India, Reports of Committces, Thud Series, p. 246.

81 Constituent Assembly of India, Reports of Committees, Third Series,
pp. 246-9.
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of India to give directions to the States in various matter:.-

and thai in some of those articles§® ic had been mentioned

that the failure to give effect to those directions would be

deemed to be a failure to carry on the Government of the

State in accordance with the provisions of the Constitution.

The Drafting Committee felt that that particular provision

should be put in a separate article, namehk, article 365,

which stated that if any State “failed to comply with, or ta

give effect to, any directions given in the exercise of the

exceutive power of tie Union under any cf the provisions of

this Constitution, it shall be lawful for the P iesident to hold
that 2 situation has arisen in which the Government of the
State cannot be carried on in accordance with provisions of

this Constitution”. The implication was thit article 276%

would be at once brought into operat ig against the
‘recalcitrant State? and that the President wquld take action

under the provisions of that article. Serious >bjections were

taken by some of the members of the Constgucnt Assembl,

on the ground that such a provision would inyest the Ce ‘ntral

Government with “absolutely arbitrary power”® which might

be used to the detriment of the States. In the opinion oi

some other members, however, the provision of the proposed

article was necessary for the unity, stability and vigour of the

entire system of Government of our country 8 It was, we

think, rightly pointed out by a membe:® that in India the

danger was “not of arbitrary power being vested im the

Centre’, but the danger was, as the history of India would

bear “ample testimony to it, that fissiparous tendencics may

gather momentum and as in the past they have led to the

downfall of enipires and kingdoins”’, they might “lead us to

same fate? in future. The recommendation of the Drafting

Committee was accepted by the Assembly and article 365 was

adopted on loth November, 1949.88

82 Articles 233, 234, 276, 280A, 306B of the Draft Constitution.

83 Articles 280A, 300B, of the Draft Constitution.

84'This became article 356 of the Constitution of India.

8 Constituent Assembly Debates, 15th November, 1949, pp. 512-13.
86 Tbid., pp. 515-18.

8? Shri Brajeshwar Prasad, Constituent Assembly Debates, 15th Novembcr,

1949, p. 515.

8® Constituent Assembly Debates, 16th November, 1949, p. 589.



CHAPTER X

RELATIONS BETWEEN THE UNION AND

THE STATES (CONTINUED)

CONCLUSION

In the two preceding chapters we have referred to the

deliberations of the Constituent Asscmbly on the relations

between the proposed Indian Umon and tts constituent

states under normal conditions and also under abnormal

situations. Now the question is: What was the nature of the

Constitution that was decided upon by the Constituent

Assembly ? In other words, whether the Constituent Assembly

decided that the new Constitution of India should be unitary

ov federal, or something in between the two? We may begin

from the Cabinct Miussion’s Statement of 16th May, 1946.

We have seen that the Cabinet Mission recommended a

federal forin of Constitution for India with defined powers for

the Centre.) In January, 1947, the Constituent Assembly, by

adopting the Objectives Resolution, decided? that the future

Constituuon of India should be federal and that there should

be autonomous units which should have residuary powers.

We have stated before that the political situation of the

country rapidly changed since then and that it was agreed

by the Congress and the Mushm League that India should

be partiuoned.® The Union Powers Committee, which sub-

wutted its supplementary report in July 1947, considered

ihe changed political conditions of the country and came to the

conclusion that the ‘soundest framework of our Constitution”

wis “a federation with a strong Gentre’.4 The Union Consti-

tution Gommittce also recomunended the establishinent of a

federal form of Government in India. We have also stated

before that the main recommendations of those Gommittees

werc accepted by the Constituent Assembly and that the

1 Paragraph 15 of the Statement of May 16, 1946, Sce Appendix 18.

*Sce pp. 33-34.

+See pp. 4-48.

4 Reports of Committees, First Series, p. 66.
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Drafting Committee incorporated the decisions of the Consti-

tuent Assembly in the Draft Constitution.

While introducing the Draft Constitution in the Constituent

Assembly on 4th November, 1948, Dr B. R. Ambedkar.

Chairman of the Drafting Committee, explained® the nature

of the Constitution contemplated in the Draft Constitution.

The Draft Constitution, he said, was a Federal Constitution

Inasmuch as it sought to cstablish what might be called a

“Dual Polity”. The dual polity under the proposed Constitu-

tion would consist of the Union at the Centre and the

States at the “‘periphery’’, each endowed with certain
powers to be exercised in the field assigned to it by the

Constitution. He then referred to the American Constitution

and said that this dual polity resembled fic dual polity
in the Constitution of the United States of America. ‘The

American polity,” he observed, “is also a dpal polity, onc
of it is known as the Federal Government and the other

States which correspond respectively to the Union Govern-

ment and the States Government of the Draf| Constitution.”

He added that under the Constitution of the United States
of America the Federal Government was not “‘a mere league

of the States” nor were the States mere administrative units

or agencies of the Federal Governinent. In the same way,

under the Draft Constitution the Indian Union was not a

Jeague of the States nor were the States mere adnunistrative

units or agencies of the Union Government. He, however,

said that the similarities between the proposed Constitution

of India and the Constitution of the United States of America

ended there.

Justifying the provisions in the Draft Gonsutution for a

strong Central authority, Dr Ambedkar saic® thet it was

difficult to prevent the Centre from becoming strong, because

the conditions of the world were such that centralisation of

powers was inevitable. He referred to the Constitution of

the United States of America and remarked that, notwith-

standing the very limited powers given to the Federal Govern-

ment by the Constitution, the Federal Government had

“out-grown its former self and had ‘‘overshadowed and

6 Constituent Assembly Debates, 4th November, 19-18, pp. 33-34.

6 Thid., p. 42.
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cclipsed’’ the Governments of the States. The same views were

expressed by Shri Alladi Krishnaswami Ayyar, a member of the

Drafting Committee, on 8th November, 19487. He said that in

view of the complexity of industrial, commercial and financial

conditions of the modern world and the need for large scale

defence programmes, there was an inevitable tendency in

every federation to strengthen the Federal Government.

The Drafting Committee, he observed, had taken note of

that tendency and had, therefore, instead of leaving the

Supreme Court to strengthen the Centre by a “process of

judicial interpretation”’, made provisions in the Draft Consti-

tution itself for a strong Centre.

Speaking about the special features of the proposed Indian

federation, Dr Ambedkar said® that all federal systems in-

cluding the American federal system were placed “‘in a tight

mould of federalism”. Whatever might be the circumstances

they could not change their form and shape. They could

never be unitary. But the Draft Constitution could be ‘‘both

unitary as well as federal according to the requirements of time

and circumstances’. In normal times, he observed, it was framed

to work as a federal system. But in times of war it was “so

designed as to make it work as though it was a unitary system”.

Once the President of India issucd a Proclamation of Emer-

gency “‘the whole scene can become transformed and. the

state becomes a unitary State’. The Union Government,

when cinergency was proclaimed, could claim, if it wanted:

(a) the power to legislate upon any matter even though it

might be in the State List, (b) the power to give directions

to the States as to how they should exercise their executive

authority in matters which were within their jurisdiction,

(c) the power to vest authority for any purpose in any officer,

and (d\ the power to suspend the financial provisions of the

Constitution. He concluded that no federal system possessed

such a power to convert itself into a Unitary State.

rom these statements and from what we have shown in

the last two chapters it is clear that the proposed Constitution

was not really intended to be a truly Fedcral Constitution.

It was mitended to be quasi-federal in character.

“ Constituent Assembly Debates, 8th November, 1948, p. 335.

® Constituent Assembly Debates, 4th November, 1948, pp. 34-5.
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It is true that the authors of our Constitution vested over.

riding powers in the Centre. But they did not intend to make

those overriding powers to be the normal feature of the pro-

posed Constitution. In this connection we may refer to what Dr

Ambcdkar, Dr Rajendra Prasad and Shri Alladi Krishnaswainj

Ayyar observed in the Constituent Assembly in November,

1949, during the Third Reading of the Constitution Bill,

Dr Ambedkar said® that the charge that the Centre had been

given the power to override the States should be admitted.

But he pointed out that those overriding powers did ot

form the normal feature of the Constitutiony Their use and

operation were expressly confined to emergency only. In
his opinion, the “residual loyalty of the citizen in an emergency

must be to the Centre and not to the constitu nt States”. For

it was only the Centre which could work fod a common end
and for the general interests of the country as iv whole. Herein,

he added, lay the justification for giving to the Centre certain

overriding powers to be used in an emergeng¢y. Dr Rajendra

Prasad, President of the Constituent Assenjbly, said! that

such powers as had been given to the Centre “to act within

the sphere of the States” related “only to emcrgencics, whether

political, financial or economic”. He, however, thought that

there would not be anv tendency on the part of the Centre

to “grab” more powers than what might be necessary for

the good administration of the country as a whole. Shri

Alladi Krishnaswami Ayyar,"TM a member of the Drafting

Committee, remarked that special provisions for the inter-

vention by the Centre in the field assigned to the States had

been inserted in the proposed Constitution in order to “meet

unforeseen national emergencies and economic situations” of

the country. He reminded the members of the Assembly

that the whole concept of federalism was “undergoing a

transformation”. As a result of the impact of social and

economic forces, the rapid means of communication and the

close relation between the different units in a federation the

ideas about federation had changed. He pointed out that

the problem was one which should be faced by cach country

" Constituent Assembly Debates, 25th November, 1949, pp. 976-77.

10 Constituent Assembly Debates, 26th November, 19-49, p. 991.

41 Constituent Assembly Debates, 23rd November, 1949, pp. 838-9.
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«cording to the peculiar conditions obtaining in that country

and not “according to @ prior’ or theoretical considcrations”’.

ie observed that ‘in dealing with a matter like this, we

~annot proceed on the footing that federalism must necessarily

be of a defined’ or a standard type’. We agree with this

observation of Shri Alladi Krishnaswami Ayyar. In fact,

after the partition of the country and the integration and

the merger of the pre-existing Indian States with the neigh-

bouring Provinces, the case for an undiluted federalism in

India became weak i» the year 1949 and the framers of

our Constitution were guided mainly by the peculiar needs

and requirements of our country.” Again, fedcral system of

Government 1s not nece.sully a good Government under all

circumstances. We mav note in this connexion the observation

of Prof. Kenneth GC. Wheare on the Indian federation. He

said,}* among other things:

“While, therefore, the Indian Constitution may not

be strictly spealaug “federal”, in the sense in which the

Constitution of the Uvited States is called ‘federal’,

it docs not follow that it is any worse for that. Federalism

is not necessarily good Government; it 1s at the most a

device which may secure good government in some cases.

The framers of the Indian Constitution may have done

well in not following slavishly any existing federal Consti-

tution. Vhey have chosen rather to make use of such

clements in federal Constitutions as they thought hkely

to be of value to them.”

In fact, what was needed for our countr, was a strong Centre

with adequate powers for the States and the Constituent

Assemblv of India provided for that.

12 See in this connection Alan Gledhill, The Republi of India, op. 91-92.

‘) Allahabad Law Journal, Vol. NUVI, 10th February, 1950.



CHAPTER XI

THE JUDICIARY

I

In this chapter we propose to deal with the deliberations

of the Constituent Assembly with regard to thé future judicial

system In our country.

IT

We shall first begin with the Supreme Cob
The Union Constitution Committec, to Which we have

already referred, had appointed an ad hoc Committee to

consider the question of the constitution and powers of the

Supreme Court. The ad hoc Gommittce had recommended

that! the Supreme Court should be vested with: (a) exclusive

jurisdiction in respect of disputes between thé Union and a
Unit or between the Units inter se; (6) jurisdiction to decide

finally, though not necessarily in the first instance, upon

all matters arising from treaties between the Union and a

forcign State; (¢) jurisdiction for the purpose of enforcing

fundamental rights; (d) appellate jurisdiction, and (e) advisory

jurisdiction. In the opinion of the ad hoc Committee, the

Supreme Court should not have exclusive jurisdiction for

the purpose of enforcing fundamental rights because, in its

opinion, the citizens would be practically denicd the funda-

mental rights if, whenever they were violated, the citizens

were compelled to approach the Supreme Court from which

they could obtain rehef. The ad hoc Committee had also

suggested that the appellate jurisdiction of the Supreme Court

should be similar to that of the Privy Council. It had not

thought it advisable to leave the power of appointing judges

to the “unfettered discretion” of the President. It had sug-

gested two alternative methods, both of which involved the

setting up of a panel of eleven composed of ‘‘some of the

1 Constituent Assembly of India. Reports of Committees, First Series, pp. 60-63.
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Chief Justices of the High Courts of the constituent units,

some members of both the Houses of the Central Legislature

and some of the law officers of the Union’’?. According to

one method, the President, in consultation with the Chief

Justice of the Supreme Court, should nominate a person for

appointment as a judge and the nomination should be con-

firmed by at least seven members of the panel. According to

the other method, the panel should recommend three names

and the President, in consultation with the Chief Justice,

should select one of them for appointment as a judge of the

Supreme Court.

The Union Constitution Committee had accepted the

recommendations of the ad hoc Committee with regard to the

jurisdiction and powcrs of the Supreme Court, but it had

suggested in its report a different method for the appasint-

ment of a judge of the Supreme Court. According to its

suggestion, a judge of the Supreme Court should be “appointed

by the President after consulting the Chicf Justice and such

other judges of the Supreine Court as also such judges of the

High Courts as may be necessary for the purpose.” The

Assembly accepted that recommendation of the Union

Constitution Committec.?

The ad hoe Committee or the Union Constitution Com-

mittee had not suggested any procedure for the removal of

a judge. During the discussion of the report two procedures

were suggested, one by Shri Alladi Krishnaswami Ayyar

and the other by Shri Ananthaseyanam Ayyangar. The

suggestion of Shri Ayvar was as follows :4

“A judge of the Supreme Court of India shall not be

removed from his office except by the President on an

address from both the Houses of Parliament of the Union

in the same session for such removal on the ground of

proved misbehaviour, or incapacity. Further provision

may be made by federal law for the procedure to be

adopted in that behalf.”

2 Thid., p. 62.

8 Ibid., p. 52. Sec also Constituent Assembly Debates, 29th July, 1947, pp. 941,
914, 959.

4 Constituent Assembly Debates, 29th July, 1947, p. 941.



236 CONSTITUTION OF INDIA

Shri Ananthasayanam Ayyangar suggested the following pro-

cedure for the removal of a judge, namely®:

“A judge of the Supreme Court may be removed

from office by the President on the ground of mis-

benaviour or of infirmity of mind or body, if, on reference

being made to it (Supreme Court) by the President, a

special tribunal appomted by him for the purpose,

from amongst judges or ex-judges of the High Courts

or the Supreme Court, report that the jpdge ought on

any such grounds to be removed.” |

The Assembly accepted the procedure suggested by Shri
Ayyar.®

The decisions of the Constituent Assembly n the report

ofthe Union Constitution Committee dealing With the future

Union Judiciary had been incorporated by the Drafting
Committee in articles 103 to 123 of the Draft Constitution.

Article 103 was discussed on 24th May, 194, articles 105

to 108, 115 to 118, 120, 122 were discussed on 27th May,

1949, articles 109, 110 were discussed on 3rd June, 1949,

articles 111, 112, 113, 114, 119, 121, 123 were discussed on

6th June, 1949 and article 104 was discussed on 30th July,

1949. Article 103 laid down that every judge of the Supreme

Court shall be appointed by the President after consultation

with “such of the judges of the Supreme Court and of the

High Courts in the States as may be necessary for the pur-

pose and shall hold office until he attains the age of sixtv-

five years: provided that in the case of appointment of a

judge, other than the Chief Justice, the Chief Justice of India

shall always be consulted.”” With regard to removal of a

judge, the article provided that a judge of the Supreme Court

should not be removed from his office except by an order of

the President passed “after an address supported by not less

than two-thirds of the members present and voting has been

presented to the President by both Houses of Parliament

in the same session for such removal on the ground of proved

® Ibid., p. 948.

© [bid., pp. 957-8.
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misbehaviour or incapacity’’. It further laid down that Parlia-

ment might by law regulate “the procedure for the prescn-

cation of an address and for the investigation and proof of

the misbehaviour or incapacity of a judge’. During the dis-

cussion of that article four issues were raised, nainely, (i)

how the judges should be appointed, (ii) what should be

the age of retirement; (ii) whether the judges should

accept any office after retirement: and (iv) how the judges

should be removed. With regard to the first issue, three

different proposals were made with a view to making the

appointment of judges free from any party influence. The

first proposal was that the Chief Justice should be appointed

by the President and the appointment should be ‘subject

to confirmation by two-thirds majority of the total number

of members of Parliament assembled in a joint session of

both the Houses of Parliament’’.? The second proposal was

that appointment of a judge, other than the Chicf Justice,

should be made by the President ‘twith the concurrence of

the Chief Justice of India”.8 In the opinion of the member?

who made the proposal, in the matter of appointment of

judges the President would be guided by the Prime Minister

or the Council of Ministers who would necessarily belong to

a poliucal party and as such the decision of the President

was likely to be influenced by party considerations. It was,

therefore, necessary that the concurrence of the Chief Justice

should be made a pre-requisite for the appointment of a

judge of the Supreme Court in order to guard against party

influence. According to the third proposal, every judge of the

Supreme Gourt should be appointed by the President ‘after

consultation with the Council of States and such of the Judges

of the Supreme Court and of the High Courts in the States

as may be necessary for the purpose’.!® With regard to the

second issue, it was suggested by a membcrTM that a judge

of the Supreme Court should hold office during ‘‘good_ be-

haviour or until he resigns’’.12 It was pointed out that that

? Constituent Assembly Debates, 24th May, 1949, p. 230. The proposal was
made by Prof. Shibban Lal Saksena.

8 Ibid., p. 238.

® Shri Mahhoob Ali Baig Sahib.

Constituent Assembly Debates, 24th May, 1949, p. 234.

11 Prof. K. T. Shah.

12 Constituent Assembly Debates, 24th May, 1949, p. 235.
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was the practice in England and in the United States of
America. With regard to the third issue, vz., the question of

acceptance of office by the judges after retirement, two

amendments were inoved suggesting that any person who

had once been appointed a Judge of the Supreme Court

should be “debarred froin any caccutive office under the

Governinent of India or under that of any unit’’.1? Regarding

the procedure for the removal of a Judge of the Supreme Court,

only one amendment was moved and that was moved by

Dr Ambedkar,'4 Chairman of the Draftigg Comunittec.

Through his amendment he suggested that judge of the

Supreme Court should not be removed from flice except by

an order of the President passed after an adgiress “‘by cach

House of Parhament supported by a majorly of the total

membership of that House and by a majogity of not less

than two-thirds of the members of that House present and

voting has been presented to the President? in the same

session for such removal on the ground of provd 1 inisbchaviour

or Incapacity.

In his reply? to the debate, Dr Ambedkar: ‘referred to the
methods of appointment of judges in England and in the

United States of America. In England, he said, the judges

were appointed by the Crown and jn the United States of

America the judges of the Supreme Court were appointed

by the President with the consent of the Senate. In his opinion,

it would be dangerous to leave the appointment of judges

in India to be made by the President without any kind of

reservation or limitation. He also thought that to make the

appointment of judges subject to the concurrence of the

Legislature was not a very suitable provision because, in his

opinion, apart from being cumbrous, the method involved

the possibility of the appointment being influenced by political

considerations. We agree with these observations of Dr

Ambedkar. Justifying the provisions of article 103 of the

Draft Constitution, he said that the draft article steered ‘

middle course’. It did not make the President the supreme

and the absolute authority in the matter of making appoint-

3 Tbid., r. 239.

4 Ihid., pp. 243.
1S Tbid., pp. 257-60.
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ments. It did not also import the influence of the Legislature.

The provision in the article was, he pointed out, that there

should be consultation with persons who were, ex-hypothesi,
well qualified to give proper advice in that inatter. Opposing

the suggestion that the judges should be appointed by the

President with the concurrence of the Chief Justice, Dr
Ambedkar observed that the Chief Justice was undoubtedly

a very eminent person. But, after all, the Chief Justice was

a man “‘with all the failings, all the sentiments and all the

prejudices” which common people had and to allow the

thief Justice, practically a “veto upon the appointment of

Judges” was really to transfer the authority to the Chief

Justice, which the members were not prepared to vest in the

President or the Government of the dav. He, therefore,

thought that that was also ‘‘a dangcrous proposition”. We

may add that the provisions of the Draft Constitution re-

garding the appointment of judges modified the method of

appointment by the exccutive, as obtained in England, with

a view to securing complete independence of the judiciary.

With regard to the question of age, Dr Ambedkar agreed'® that

sixty-five years of age could not always be regarded as “the

zero hour in a man’s intellectual ability”. He, however, drew

the attention of the members of the Assembly to the pro-

visions of article 107 wherein 1t was provided that the Chief

Justice might request any person, who had held the office of a

judge of the Supreme Court or the Federal Court, to sit and

act as a judge of the Supreme Court. There was thus, in his

opinion, less possibility of losing the services of a talented

retired judge of the Supreme Court. Speaking on the question

of acceptance of office by the judges after retirement,!? Dr

Ambedkar said that there were many cases where “‘the employ-

ment of judicial talent in a specialised form’ was very neces-

sary for certain purposes. He was further of opinion that the

rclationship between the executive and the judiciary under the

proposed Constitution of India would be “‘so separate and

distinct’? that the exccutive would hardly get any chance

of influencing the judgment of the judiciary.1? He opposed

16 Ibid., p. 259.

17 Ibid.

18 Ibid., p. 260.
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the suggestion that an cx-judge of the Supreme Court should

be “debarred from any executive oflice under the Govern-

ment of India or under that of any unit”. All the amendments.

except the amendment of Dr Ambedkar with regard to the

removal of the Judges, were negatived by the Assembly.

Clause (3) of article 103 laid down the qualifications necessar

for the appointment of a judge. According to this clause, a

person would not be qualified for appointinent as a judge

unless he was a citizen of India and had been for at least

five years a judge of a High Court or hpd been for at

least ten years an advocate of a High Court. Ht was decided
by the Assembly that a person who had been + distinguished

jurist might also be appointed a judge of the Supreme

Court. The Assembly also adopted clause (7 of article 103

of the Draft Constitution which stated that a person who

had held office as a judge of the Supreme Curt should not

plead or act in anv court or before any authdrity within the

territory of India.!® Article 103 of the Draft Constitution,

as adopted by the Constituent Assembly, became artick

124 of the Constitution of India. |

The reply of Dr Ambedkar on the question of acceptance

of office by an ex-judge was not, we submit, very convincing.

We also submit that the Constituent Assembly should have

accepted the suggestion that an cx-judge should be debarred

from accepting any executive office under the Government

of India or the Governinent of any State. In order to main-

tain the independence of the judges it is necessary that there

should be no temptation before a judge of the possibility of

his being offered any executive post even after retirement.

A judge when he retires, should not look up to Government

for appointment.*®° The Constituent Assembly debarred a

person who had held office as a judge from pleading or acting

in any court or before any authority. The intention pre-

sumably was to keep the judges away from patronage from

any quarter and to ensure the exercise by the judges of their

functions without fear or favour. That intention scems to

me at

18 Téid., pp. 262, 263.

20 See in this connection the Law Commission of India, Fourteenth Report,
Vol. I, 1958, pp. 45-16.> Pp
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us to have been largely defeated by not debarring an ex-
judge from accepting any executive post.

The Drafting Committee had proposed, following the

practice prevalent in the United States of America and the
United Kingdom, that in certain circumstances, retired

judges might be invited to serve in particular cases in the

Supreme Court.?! The proposal, which had been incorporated

in article 107 of the Draft Constitution, was accepted by

the Assembly and it decided that the Chief Justice of the

Supreme Court might at any time ‘“‘with the previous con-

sent of the President’’*? request any person, who had held the

office of a judge of the Supreme Court or of the Federal

Gourt, “‘to sit and act” as a judge of the Supreme Court.?3

The Drafting Committee had not made any provision in the

Draft Constitution “to define the status of the Supreme Court”’.

The Assembly, therefore, decided that the Supreme Court

should be a Court of records and should have all the powers

of such a Court including the power to punish for contempt

of itself.24

Articles 109 to 114 of the Draft Constitution dealt with the

question of jurisdiction of the Supreme Court. Article 109

provided for original jurisdiction of the Supreme Court. The

article laid down as follows:

TM

“109. Subject to the provisions of this Constitution,

the Supreme Court shall, to the exclusion of any other

Court, have original jurisdiction in any dispute—-

(2) between the Government of India and one or more

States, or

(b) between the Government of India and any State

or States on one side and one or more other States

on the other; or

(c) between two or more States,

if in so far as the dispute involves any question (whether

21 Reports of Committees of the Constituent Assembly of India, Third Scries,
p. 174.

22 Constituent Assembly Debates, 27th May, 1949, p. 377.

23 Thid., p. 378. This became article 128 of the Constitution of India.

24 Constituent Assembly Debates, 27th May, 1949, p. 383. This became article
129 of the Constitution of India.

G: 1c—I16
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of law or fact) on which the existence or extent of a

legal right depends:

Provided that the said jurisdiction shall not extend to—.

(i) a dispute to which a State for the time being speci-

ficd in Part III of the Virst Schedule is a party,

if the dispute arises out of any provision of a treaty,

agreement, cngagement, sanad or other similar

instrument which was entered ipto or executed

before the date of commencement; of this Consti-

tution and has, or has been, continped in operation

aftcr that date;

(ii) a dispute to which any State 1s i} party, if the

dispute arises out of any provisi n of a treaty,

agreement, engagement, sanad other similar

instrument which provides that the said jurisdiction

shall not extend to such a dispute.”

On 3rd June, 1948, the Assembly decided to dclete®® clause

(1) of the proviso to article 109. At that timé it was thought

that clause (1) of the proviso, which sought to put the pre-

existing Indian States on a footing different from other States,

was unnecessary. On 14th October, 1949, however, the Asscm-

bly thought that clause (1) of the proviso should find a place in

the proposed Constitution of India, and, accordingly, the

proviso was again inserted in that article.26 It may be men-

tioned here that by the Constitution (Seventh Amendment)

Act, 1956, clauses (1) and (11) of the proviso were combined

and the following proviso was inserted, namely:—

“Provided that the said jurisdiction shall not extend

to a dispute arising out of any treaty, agreement, cove-

nant, engagement, sanad, or other similar instrument

which, having been entered into or executed before the

commencement of this Constitution, continues in opera-

tion after such commencement, or which provides that

the said jurisdiction shall not extend to such a dispute.”

“6 Constituent Assembly Debates, 3rd June, 1949, pp. 588-90.
26 Constituent Assembly Debates, 14th October, 1949, p. 273. This became

article 131 of the Constitution of India.
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We have statcd before that the Constitution (Seventh

Amendment) Act, 1956, was passed in order to implement
the scheme of the reorganisation of the States. The amend-

nent of the proviso was consequential on the disappearance

of Part B States as such.2?

Articles 110, 111 and 112 of the Draft Constitution defined

the conditions under which the Supreme Court might hear

appeals. Articles 110 and 111 laid down as follows:

“110. (1) An appeal shall lie to the Supreme Court

from any judginent, decrec or final order of a High Court

in a State, whether in a civil, criminal or other pro-

ceeding, if the High Court certifics that the case involves

a Substantial question of law as to the interpretation of

this Constitution.

(2) Where the High Court has refused to give such a

certificate, the Supreme Court may, if it is satisfied that

the case involves a substantial question of law as to the

interpretation of this Constitution, grant special leave

to appeal from such judgment, decree or final order.

(3) Where such a certificate 1s given, or such leave 1s

granted, any party in the case nay appeal to the Supreme

Court not only on the ground that any such question

as aforesaid has been wrongly decided, but also on any

other ground.

Explanation.—For the purposes of this article, the

expression ‘‘final order” includes an order deciding

an issue which, if decided in favour of the appel-

lant, would be sufficient for the final disposal of the

case.

J11. (1) An appeal shall lic to the Supreme Court

from a judginent, decree or final order in a civil pro-

ceeding of a High Court in the territory of India except

the Statcs for the time being specified in Part ITT of the

First Schedule, if the High Court certifies—

(a) that the amount or value of the subject-matter

of the dispute in the court of first instance and

"7 See Statement of Objects and Reasons, the Calcutta Gazette, September 3,
1956, p 141.
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still in dispute on appeal was and is not less than

twenty thousand rupees; or

(b) that the judgment, decree or final order involyc,

directly or indirectly some claim or question respect-

ing property of the like amount or valuc; or

(c) that the case is a fit one for appeal to the Supreme

Court;

and, where the judgment, decree or final order appealed
from affirms the decision of the court immediatcly below,

in any case other than one referred to jin clause (c), if

the High Court further certifies that the) appeal involves

some substantial question of law.

(2) Notwithstanding anything contain(d in article 110

of this Constitution, any party appealing] to the Supreme

Court under clause (1) of this article mat; urge as one of

the grounds in such appeal that the case involves a

substantial question of law as to the interpretation of

this Constitution which has been wrong! decided.”’

A controversy began when Shri Naziruddin Ahmad

suggested through an amendment the deletion of the words

“fas to the interpretation of this Constitution” from clauses (1)

and (2) of article 110,°8 thereby seeking to extend the juris-

diction of the Supreme Court. Taking their hint from this

amendment several members of the Assembly?® regretted the

alleged discrimination shown in the Draft Constitution in

favour of civil appeals. Criminal appeals, they argued, had a

greater claim on the Supreme Court than civil appeals, be-

cause the former often concerned questions of life and death.

It was said that the articles, as drafted by the Drafting Com-

mittee, appeared to attach greater importance to property

than to life. ‘Two former High Court Judges, Dr P. K. Sen

and Dr Bakshi Tck Chand*! agreed with the principle

underlying this grievance, though the latter emphasised that

the proper place for a provision such as was being demanded,

8 Constituent Assembly Debates, 3rd June, 1949, pp. 591-2.
7° Pandit Thakur Dass Bhargava, Mr Frank Anthony, Shri Rohini Kumar

Chowdhury, Constituent Assembly Debates, 3rd June, 1949, pp. 598, 601, 596.

°° Constituent Assembly Debates, 3rd June, 1949, p. 604.

51 Ibid., p. 609.
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lay under article 112 of the Draft Constitution. Explaining
the stand of the Drafting Committee, Shri K. M. Munshi*®?

and Shri A. Krishnaswami Ayyar®* pointed out that an
unrestricted right of appcal in criminal cascs would flood the

Supreme Court with htigations which had to be guarded

against. The amendment of Shri Naziruddin Ahmad was not

accepted by the House. Clauses (1) and (2) of article 110,

as drafted by the Drafting Committee, were adopted by the

Assembly and in clause (3) for the words ‘“‘not only on the
eround that any such question as aforesaid has been wrongly

decided, but also”, the words ‘fon the ground that any such

question as aforesaid has been wrongly decided and with the

leave of the Supreme Court” were substituted.34 The use of

the words “whether in a civil, criminal or other proceeding”

in clause (1) of article 110 shows that the Constituent Assembly

improved upon the provisions of section 205° of the Govern-

ment of India Act, 1935. These words clearly indicate that

the jurisdiction of the Supreme Court would extend to all

proceedings whenever any question relating to the inter-

pretation of our Constitution would arisc. Our Supreme Court

observed in Flection Commission, India vs. Saka Venkata Rao®®

that the “whole scheme”’ of the appellate jurisdiction of our

Supreme Court clearly shows that questions relating to the

interpretation of the Constitution “are placed in a special

category irrespective of the nature of the proceedings in

which they may arise, and a right of appeal of the widest

amplitude is allowed in cases involving such questions.”

While article 110 of the Draft Constitution was confined

to constitutional questions only and it comprised civil, criminal

and other appeals, article 11] was confined to civil appeals

only on questions other than the interpretation of the Consti-

82 Tbid., p. 607.

33 Dbid., p. 595.

34 Tbid., p. 615. This became article 132 of the Constitution of India.

$5 Sub-section (1) of section 205 lays down:

“An appeal shall lie to the Federal Court from any judgment, decree

or final order of a High Court in British India, if the High Court certifies

that the case involves a substantial question of law as to the interpretation

of this Act or any Order in Council made thereunder, and it shall be

the duty of every High Court in Bruish India to consider in every case

whether or not any such question *s involved and of its own motion to

give or to withhold a certificate accordingly”.
36 1953 S.C. A. 203 (208).



246 CONSTITUTION OF INDIA

tution. During the discussion of article 111 two members of

the Drafting Committee found themselves in opposition tc

each other on a vital question of justice. Prof. Saksena pro-

posed in an amendment to article 111 that the Court’s juris-

diction in regard to civil appeals should be “subject to any

law made by Parliament’’.2? Among those who supported

the proposal was the cminent jurist and a member of the

Drafting Committee, Shri Alladi Krishnaswami Ayyar**

who pleaded for clasticity in the procedure for appeals

because, in his opinion, unless Parhament ' was given the

necessary power, changes could be made ogly through the

difficult process of amending the Constitutic n. Opposing his

colleague on the Drafting Committee, Dr Ambedkar arguea®

that the provisions of article 111] were only a reproduction

of two sections of the Civil Procedure Cod -,4° and should

not, therefore, be changed. The amendment f Prof. Saksena

was not accepted by the Assembly and the art\cle was adopted

by it on 6th June, 1949.41 The words “except he States for the

time being specified in Part TTI of the First ichedule” occur-

ring in clause (1) were deleted and after the words “twenty

thousand rupees” occurring in sub-clause (a) of clause (13

of article 111, the words ‘for such other sum as may be speci-

fied in this behalf by Parliament by Jaw” were added. On

loth October, 1949, the article was reconsidered by the

Assembly and it then decided to add a proviso to clause (1)

of article 11] to the effect that no appeal should le to the

Supreme Court from the judgment, decree or final order of

one Judge of a High Court 4" The proviso was added with a

view to restricting appeals to the Supreme Court.

It may be mentioned here that on 14th June, 1949, the

Constituent Assembly decided that the Supreme Court should

have appellate jurisdiction with regard to criminal matters

and the following new article was adopted by it, namelv:---*”

8? Constituent Assembly Debates, 6th June, 1949. p. 619.

38 Tbhid., p. 622.

39 Tbid.. pp. 631-2.
® Sections 109 and 110

41 Constituent Assembly Debates, 6th June, 1949, p. 633.

4° Constituent Assembly Debates, 16th October, 1919, p. 376. This became

article 133 of the Constitution of India.

43 Constituent Assembly Debates, 14th June, 1949, p. 857. This became article

13+ of the Constitution of India.
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“JIA. (1) The Supreme Court shall have the power

to entertain and hear appeals from any judgment, final

order or sentence in a criminal proceeding of a High Court

in the territory of India—

(a) if the High Court has on appeal reversed the order

of acquittal of an accused person and sentenced

him to death; or

(b) if the High Court has withdrawn for trial before

itself any case from any court subordinate to its

authority and has in such trial convicted the accused

person and sentenced him to death; or

(c) if the High Court certifies that the case is a fit one

for appeal to the Supreme Court:

Provided that an appeal under sub-clause (c) of

this clause shall lic subject to such rules as may

from time to time be made by the Supreme Court

and to such conditions as the High Court may estab-

lish or require.

(2) Parliament may by law confer on the Supreme

Court any further powers to entertain and hear appeals

from any judgment, final order or sentence in a criminal

proceeding of a High Court in the territory of India

subject to such conditions and limitations as may be

specified in such law.”

The article thus did not scek to confer general appellate

jurisdiction upon the Supreme Court. The jurisdiction sought

to be conferred was of a very limited character. Sub-clauses

(a) and (6) of clause (1) confined the appellate jurisdiction of

the Supreme Court only to those cases where there had been

a sentence of death. It was thought that where a man was

condemned to death he should have the right of appeal.*

Article 112 of the Draft Constitution sought to empower

the Supreme Court to grant special leave to appeal from any

‘judgment, decree or final order in any cause or matter,

passed or made by any court or tribunal in the territory of

India except the States for the time being specificd in Part ITI

44 Constituent Assembly Debates, 14th June, 1949, pp. 853-4.
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of the First Schedule, in cases where the provisions of article

110 or article 111 of this Constitution do not apply”. Thi,

article was considered on 6th June, 1949. In order to remove

the distinction contained in that article between differcnt

States specified in the First Schedule, the words “‘except the

States for the time being specified in Part ITI of the First

Schedule, in cases where the provisions of artide 110 or article

111 of this Constitution do not apply’ were omitted.“ On

16th October, 1949, article 112 was reconsidered by the

Assembly and the article as then adopted by the Assembly
ran as follows:'6

“112. (1) The Supreme Court may, fm its discretion,

grant special leave to appeal from any juflgment, decree,

determination, sentence or order in any ‘tausc or matter

passed or made by any court or tribunaliin the territory

of India.

(2) Nothing in clause (1) of this articlr shall apply to

any judgment, determination, sentence or order passed

or made by any court or tribunal constituted by or under

any law relating to the Armed Forces.”

Clause (2) sought to exclude from the jurisdiction of the

Supreme Court any decision of any court or tribunal consti-

tuted by or under any law rclating to the armed forces. The

reason for inserting this article was explained by Shri T. T.

Krishnamachari. The clause, he said, followed the practice

obtaining in England. The matter, which had cscaped the

attention of the Drafting Committee at the time the article
had been framed and placed before the House, was brought to

the notice of the Drafting Gommittce by the Defence Depart-

ment which convinced the Drafting Committee that a pro-

vision of that nature should find a place in the proposed

Constitution.47 In the opinion of the Law Conimission of

India, ‘“‘the extensive discretionary jurisdiction’? conferred

on the Supreme Court by this article (which became article

136 of the Constitution of India) “Shas, on the whole, been

45 Constituent Assembly Debates, 6th Junc, 1949, 640

46 Constituent Assembly Debates. 16th October, 1949, p- 380. This article
became article 136 of the Constitution of India.

“7 Ibid., p. 376.
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a most salutary provision which has led to the correction of
ave injustice in many cases.’’48

The Draft Constitution did not contain any provision for

review by the Supreme Court of its own judgment. It was,

therefore, decided that the Supreme Court should have the

power to revicw any judgment pronounced or passed by it.*®
It was also found that the articles of the Draft Constitution

dealing with the powers of the Supreme Court did not ex-

pressly provide for appeal in incomc-tax cases.®° It was thought
that proceedings relating to income-tax and to acquisition

of property did not he within the purview of what were called

“civil proceedings”. With a vicw to giving the Supreme

Court full powers in all proceedings which were of a civil

nature, it was decided that the Supreme Court should also

have jurisdiction and powers with respect to matters “an

relation to which jurisdiction and powers were exercisable by

His Majesty in Council immediately before the conunence-

ment of this Constitution under any cxisting law”’.>? It was

further decided that the Supreme Court should have such

additional jurisdiction as Parliament mighi confer while

legislating in respect of any of the matters included in the

Union List®? and that Parliament might confer on the Supreme

Gourt power to issuc directions or orders or writs, including

writs in the nature of habeas corpus, mandamus, prohibition,

guo warranto and certiorari, or any onc of them, for any pur-

poses other than those mentioned in clause (2) of article 25

(which related to the enforcement of fundamental rights)

of the Draft Constitution.*?

Article 119 of the Draft Constitution sought to empower

the President to refer important questions of law or fact to

the Supreme Court for consideration. Clause (1) of that article

laid down that if at any time “it appears to the President

48 See Law Commission of India, Fourteenth Report, Vol. I, 1958, p. 47.

49 New article 112A, Constituent Assembly Debates, 6th Junc, 1949, p. 640.

This became article 137 of the Constitution of India.

5 Coustituent Assembly Debates, 6th June, 1949, p. 642.

51 New Article 112B, Constituent Assembly Debate s, 15th September, 1919,

p. 1493 and 16th November, 1919, p. 593. This became article 13% of the Consti-
tution of India.

52 Constituent Assembly Debates, 6th June, 1949, p. 642. Arucle 114 of the
Draft Constitution. ‘This became article 138 of the Constitution of India

53 Constituent Assembly Debates, 27th May, 1949, p. 385. Article 115 of the
Draft Constitution. This became article 139 of the Constitution of India.
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that a question of law or fact has arisen, or is likely to arise.

which is of such a nature and such public importance that

it is expedient to obtain the opinion of the Supreme Court

upon it, he may refer the question to that Court for consi-

deration and the Court may, after such hearing as it thinks

fit, report to the President its opinion thereon’. We have

stated that clause (i) of the proviso to article 109 of the Draft

Constitution excluded certain disputes arising out of agreements

to which a State specified in Part ITT of the First Schedule was

a party, from the original jurisdiction of the Supreme Court.

But clause (2) of article 119 sought to authorige the President

to refer such disputes to the Supreme Court or its opinion.

Article 119 came up for discussion in the Aisembly on 6th

June, 1949. ‘The Assembly then decided to dj Icte clause (2:

of article 119 from the Constitution.®4 On 14tl: October, 1949,

that article was reconsidered by the Assembly| and clause (2)
was again inserted in the Constitution.

Article 119 of the Draft Constitution was dopted by the

Constituent Assembly without any discussiof. Hence, it is

not possible to say anything about the reasos for adopting

that article or about the scope of that artide. One of the

objects presumably was to enable Government of India to

obtain an authoritative opinion regarding the validity of a

measure before initiating it in Parliament. Article 119, as

adopted by the Constituent Assembly, became article 143

of the Constitution of India. Clause (1) of article 143 practically

reproduces sub-section (i) of section 213 of the Government

of India Act, 1935. We may, therefore, usefully look to the

Federal Court of India for a proper understanding of the

scope of article 143. From the decisions of the Federal Court

in (1) ln the matter of allocation of Lands and Luildings situate

in a Chief Commissioner's Province,’ (ii) In the matter of Duty

on Non-Agricultural Property? and (iti) Umayal vs. Lakhsmi

Ach,*’ we may infer, (i) that article 143 does not impose

an “obligation” on the Supreme Court to accept a reference

but that the Supreme Court will always be ‘“‘unwilling to

4 Constituent Assembly Debates, 6th June, 1949. pp. 642-3.

5 Constituent Assembly Debates, 14th October. 1949, p. 274.
56 ALLLR. 1943, F.C. 13.

87.49 CLW.N. (FLR.) 9.
88 ALT.R., 1945, F.C. 25.
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decline to accept a reference’’®® under article 143, (ii) that

the advisory opinion is not “‘in the nature of a judicial pro-
nouncement’’® and hence it is not binding upon other courts

nor it is binding upon the referring authority, (iii) that the

procedure contemplated in article 143 merely constitutes

‘consultation’ between the Executive and the Judiciary,®! and
div) that the opinion expressed by the Supreme Court

would not prevent that Court from pronouncing a different

opinion if the validity of the measure is challenged before

that Court in a proper case.

Now, the question is whether the highest Court of India

should have this power of giving advisory or extra-judicial

opinion on any matter. In this connection we may refer to

the provisions of the Constitution of the United Statcs of

America. Article ITT, section 1 of that Constitution lays

down that the “udicial power of the United States” shall

be vested in one Supreme Court, and in such inferior Courts

as the Gongress may from time to time establish. Article III,

section 2 lays down: “The judicial power shall extend to all

cases, in law and equity, arising under this Constitution, the

laws of the United States, and the treaties made, or which

shall be made, under their authority; to all cases effecting

ambassadors, other public ministers, and consuls; to all cases

of admiralty and maritime jurisdiction; to controversies to

which the United States shall be a party; to controversies

between two or more States; between a State and citizens

of another State; between citizens of different States; between

citizens of the same State claiming lands under grants of

different States; and between a State, or the citizens thereof,

and foreign States, citizens, or subjects”. That judicial power

is “‘the right to determine actual controversics arising between

adverse litigants, duly instituted in courts of proper juris-

diction’. There is thus no provision in the Constitution of

the United States of America for secking advisory opinion

from the Supreme Court and the Supreme Court has “‘con-

sistently declined to exercise any powers other than those

69 A.TLR., 1943. F.C. 4.

49 CLW.N., (F.R.) 20.

61.49 CLW.N., (F.R.) 20.

62 AT.R., 1945, F.C. 25 (36).
83 David Muskrat vs. United States, 219 U.S. 346 (361).
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which are strictly judicial in their nature’.6? We may quot
the following extract from the judgment of the Supreme Court®

of the United States of America to show that in the year

1793, the Supreme Court refused to give any advisory or

extra-judicial opinion:

“In 1793, by direction of the President, Secretary of

State Jefferson addressed to the justices of the Supreme

Court a communication soliciting their views upon the

question whether their advice to the Exequtive would be

available in the solution of important questions of the

construction of treaties, laws of nations nd laws of the

land, which the Secrctary said were often j»rescnted under

circumstances which ‘do not give a comtlizance of them
to the tribunals of the country’. The answe. to the question

was postponed until the subsequent sitting of the Supreme

xourt, when Chief Justice Jay and his assd-iates answered

to President Washington that, in consiqcration of the

lines of separation drawn by the Constitut:on between the

three departments of government, and bd ng judges of a

court of last resort, afforded strong arguments against the

propriety of extra-judicially deciding the questions alluded

to, and expressing the view that the power given by the

Constitution to the President, of calling on heads of

departments for opinions, ‘scems to have been purposely,
3

as well as expressly, united to the cxccutive departments’ ”’.

We may now sce the position in England. In the year 1928

some members of the House of Lords seriously opposed® the

provisions of the proposed clause 4 (1) of the Rating and

Valuation Bill of that year which sought to enable a Minister

to submit a question to the High Court and to obtain an

opinion. The proposed clause ran as follows:

“If on the representation of the Central Valuation

Committee, made after consultation with such associa-

tions or bodics as appear to them to be concerned, it is

64 Tbid., 356.
8 Tbid., 35-4

66 "The Parliamentary Debates, Oficial Report, Vol. 70, House of Lords,

24st March, 1928, 19th April, 1928, 24th April, 1928, 1st May, 1928.
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made to appcar to the Minister of Health that a substantial

question of law has arisen in relation to the valuation of

hereditaments or of any class of hereditaments for the pur-

poses of rating and that, unless that question is authorita-

tively determined, want of uniformity or inequality in

valuation may result, the Minister may submit the

question to the High Court for its opinion thereon,

and the High Court, after hearing such partics as it

thinks proper, shall give its opinion on the question.”

It was argued that that was “a piece of mischievous legis-

lation”’ ;§* that the proposed clause would ‘‘make the Judiciary

act in an ancillary and advisory capacity to the Executive,

and confound the working of the judicial system with the

Executive administration” ;® that it was no part of the

business of the Judges and never had been “part of their

business, at any rate since the Act of Scttlement, to have

advisory concern in the acts of the Administration, or to take

any part in advising the Administration” ; that the “natural

affect of associating’’ the judges with the Administration

and “attaching to them the responsibility for conclusions which

arc put forward by the Administration”’ would be to “weaken

the authority of the Judiciary’; that there was no reason

why the Judges should be “‘brought in by this side-wind to

help the Executive to carry on their business, to replace the

Law Officers and to relieve the Executive of responsibility

as to decisions they ought to arrive at upon the law.” In

view of the strong opposition in the House of Lords that

clause had to be left out.

We may refer in this connexion the views of Prof. Alan

Gledhill,” who while holding that ‘“‘provided there is no

excessive usc of this power, there is an obvious advantage in

having the opinion of the highest court in the land on certain

questions which have arisen’’, has also observed: “Advisory

judgments, whether as to proposed Iegislation or even as

to existing legislation, since they do not consider its bearing

6? The Parliamentary Debates, Official Report, Vol. 70, House of Lords,
19th April, 1928, column 760.

68 Jbid., column 761.

69 Tbid., column 763.

70 See Alan Gledhill, The Republic of India, pp. 140-41.
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upon a determined sect of facts, are necessarily given upon

sterilised and mutilated issues; they anticipate, without ful|

appreciation, the application of principles to an unpredictabl-

varicty of facts. They are, as far as the Supreme Court ix

concerned, nothing more than opinion. Embarassing as it

may be to recant, there is no likelihood of the Supreme Cour

entrenching itself behind an earlier advisory opmion whei

the same question 1s again raiscd in a concrete case’’.

We apprehend that the advisory jurisdictyon conferred on

our Supreme Court by article 143 may create a difficult

situation when a concrete case involving simj{lar issues would

come before the Supreme Court for adjudication. This may

also be very embarrassing for the future litigants. Again, our

Supreme Court should not be made to play the role of the

““super-attorney-gencral”’ to the Executive or t@ the Legislature.

In our opinion, the attitude of the Supreme Court cf the

United States of America in 1793 and th@ attitude of the

House of Lords in 1928 are “‘more condycive to judicial

impartiality and independence”. They arc also ‘consistent

with the status and dignity of the highest cburt of law in a

country.” We, therefore, submit that it was not an wise

act on the part of the Constituent Assembly to confer this

advisory jurisdiction on the Supreme Court of India. We have

already stated and we repeat that this artfcle was adopted

by the Constituent Assembly without any discussion.

The Constituent Assembly also decided that all authoritics,

civil and judicial, should act in aid of the Supreme Gourt”

and that the Supreme Court should have the power to make

rules, with the approval of the President, regulating the

practice and procedure of the Court.78

TI]

Weshall now deal with the deliberations of the Constituent As-

sembly of India with regard to the jucliciary in the States speci-

1 See Prof. D. N. Banerjee. Some Aspecis of the Indian Constitution, p. 152.

Yor such opinion see In re Delhi Laws Act, 1951 S8.C.R. 717. Special Ref. u/s

143 by the President, A.I.R. 1960 S.C. 862.

72 Constituent Assembly Debates, 27th May, 1949, p. 387. This became

article 1-44 of the Constitution of India.

“4 Constituent Assembly Debates, 6th June, 1949, p. 651. This became article

145 of the Constitution of India.
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fiedin Part I of the First Schedule to the Draft Constitution.
On 6th June, 1949, immediately after deciding the provisions

relating to the future Supreme Court of India, the Constituent
Assembly proceeded to discuss the articles of the Draft Consti-

tution dealing with High Courts in the States. It decided

that there should be a High Court for every State’ and that

every High Court should be a Court of records and should

have all the powers of such a Court including the power to

punish for contempt of itself.7> It also decided that every

High Court should consist of a Chief Justice and such other

judges as the President might from time to time appoint.76

With regard to the method of appointment, the age of re-

tirement, and the procedure for removal of a judge, the

Assembly decided that’? every judge of a High Court should

be appointed by the President after consultation with the

Chicf Justice of India, the Governor of the State, and, in

the case of appointment of a judge other than the Chicf Justice,

the Chief Justice of the High Court, that a judge should

hold office until he attained the age of sixty years and that

a judge might be removed from office in the manner provided

in article 10378 of the Draft Constitution for the removal of

a judge of the Supreme Court. The Assembly further decided

that a person should not be quahfied for appointinent as a

judge of a High Court unless he was «2 citizen of India, and

(a) had for at least ten years held a judicial office in the

termtory of India, or (b) had for at least ten years been an

advocate of a High Court in any State specified in the First

Schedule of the Constitution.®

With regard to the jurisdiction of the existing High Courts,

74 Constituent Assembly Debates, 6th June, 1949, p. 656. This became article
214 of the Constitution of India.

9 Tbid., p. 658. This became article 219 of the Constitution of India which 1s

similar to article 129 of the Constitution.

** Constituent Assembly Debates, 7th June, 1949, p. 676 This became article

216 of the Constitution of India.

” These principles had already been accepted by the Assembly while disc uss-

ing the articles of the Draft Constifuuion relaung to the Supreme Court (Consti-

tuent Assembly Debates, 24th May, 1949).

78 Article 103 of the Draft Constitution became article 124 of the Constitution

of India.

798'Phis became clause (1) of article 217, and article 218 of the Constitution

of India.

8° Constituent Assembly Debates, 6th June, 1949, p. 676. This became clause

(2) of article 217 of the Constitution of India.
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the Assembly decided that the jurisdiction should be “the

same as immediately before the commencement” of the new

Constitution, but the restriction to which the exercise of

the original jurisdiction of any of the High Courts with respect

to any matter concerning the revenue or concerning any act

ordered or done in the collection thereof had been subject®,

should be removed.® It was also agreed that the High Courts

should have powcr to issue directions, orders or writs including

writs in the nature of habeas corpus, mandamus, prohibition.

quo warranto and certiorart, or any of them, for the cnforcement
i

of fundamental rights but that power should{not be in dero-

gation of the power conferred on the Supreme Court by article

2588 of the Draft Constitution.”

The Gonstituent Assembly agreed upon: a) the oath to

be taken by a judge before entering his offiq ;®° (b) salaries

and allowances of the judges ;°° (c) the temporjtry appointment

of acting Chief Justice ;&? (d) the attendance >f retired judges

at sittings of the court;®® (e) the power of superintendence

over all courts by the High Court;®? and ¢ ) the staff and

expenses of High Courts.99 On 16th September, 1949, the

Assembly made provisions for subordinate courts.*!

IV

We have stated above the scope and the extent of the

81 Section 226 of the Government of India Act, 1935.

k2 Constituent Assembly Debates, 7th June, 1949, p. 695. This became article

225 of the Constitution of India.

83 Article 32 of the Constitution of India.

84 Constituent Assembly Debates, 7th June, 1949, p. 697. This became article

226 of the Constitution of India.
85 Jbid., p. 680. This became article 219 of the Constitution of India.

86 Constituent Assembly Debates, Ist August, 1949, p. 64. This became article

221 of the Constitution of India.

87 Constituent Assembly Debates, 7th Junc, 1949, p. 686. This became article

223 of the Constitution of India.
88 Thid , p. 695. This became article 224 of the Constitution of India.

89 Constituent Assembly Debates, 15th June, 1949, p. 877. Constituent
Assembly Debates, 16th October, 1949, p. 380. This became article 227 of the

Constitution of India.

% Constituent Assembly Debates, 8th June, 1949, p. 722. This became article

229 of the Constitution of Indta.

*! Constituent Assembly Debates, 16th September, 1949, p. 1570. New articles
209A, 209B, 209C, 209D and 209E were added. These became articles 233 to

237 of the Constitution of India.
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powers of the Supreme Court and the High Courts as agreed
upon in the Constituent Assembly. We may say a few words

about the special features of our judicial system. In England,

where there 1s parliamentary supremacy, there is no limitation

upon the legislative powers of Parliament, and the courts have

only to interpret and apply the law passed by Parliament.

The courts cannot declare such law as_ unconstitutional.

In the United States of America, on the other hand, the

legislative powers of the Union are vested in the Congress

but in order to be valid the law made by the Congress must

be in conformity with the provisions of the Constitution.

Otherwise, the Supreme Court may declare the law passed

by the Congress to be unconstitutional. Unlike the Constitu-

tion of England, our Constitution recognises the supremacy

of the courts over the Iegislative authority in certain respects.

That is to say, such supremacy is a limited one. It is confined

to the ficld where the legislative power 1s restricted by limita-

tions put upon it by the Constitution itself. Within this restric-

ted field the courts may declare a law to be void if it is found

to have exceeded the constitutional limitations. We have seen

before 94 that our Constituent Assembly did not adopt ‘‘due

process of law” clause which, as we have already said, has

enabled the Supreme Court of the United States of America

to examine the validity of the laws passed by the Congress

not only from the point of view of the competence of the

Legislature but also from the point of view of the inherent

goodness of law. We may say that in a sense instead of “judicial

supremacy’, we have the doctrine of “legislative supremacy’,

subject to the restrictions imposed by the Constitution. ‘There

is, therefore, no scope for the courts in India to play exactly

the role of the Supreme Court of the United States of America.

The position of the judiciary in India is, therefore, “some-

where in between the courts in England and the United

States. ®* Secondly, the position of our Supreme Court differs

from that of the Supreme Court of the United States of

America inasmuch as our Supreme Court is the final court

of appeal not only with regard to constitutional questions

®*tA See pages 83-87.

82 See A. A. Gopalan vs. The State of Madras, 1950 Supreme Court Reports,
pp. 286-7.

G: 1c---17
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but also with regard to ordinary law, civil, criminal or re-

visional. It has original, appellate, revisional and consultative

jurisdiction. In fact, the jurisdiction and powers of our Supreine

Court, “in their nature and extent, are wider than those cxer-

ciscd by the highest Court of any countryin the Commonwealth

or by the Supreme Court of the United States’? of Amcrica.%

Our judicial system, as agreed upon in the Constituent

Assembly, is single, united and integrated in character unlike

the case in the United States of America where there is a

federal judicial system, and a State judicial) system in each

constituent State. In our country there is onk unified system

of judiciary. We may refer here to what Dr q. R. Ambcdkar,
Chairman of the Drafting Committee, of erved®4 in the

Constituent Assembly on 4th November, due, while intro-
ducing the Draft Constitution. He said that the Draft Consti-

tution “sought to forge means and methods} whereby India

would have federation and at the same tyme would have

“uniformity in all matters’ which were ess{ntial for main-

taining the unity of the country. The means adopted by the

Draft Constitution to secure this uniformity were, among
others, “‘(1) a single judiciary, and (2) uniformity in funda-

mental laws, civil and criminal’. He expressed the opinion

that “a dual judiciary, a duality of legal codes’ were the

“logical consequences of a dual polity” which was inherent

in any federation. Speaking about the proposed judicial

system of India he said that the Indian Federation “though

a Dual Polity has no Dual Judiciary at all. ‘The High Courts

and the Supreme Court form one single integrated Judiciary

having jurisdiction and providing remedies in all cases arising

under the constitutional law, the civil law or the criminal law.

This is done to climinate all diversity in all remedial proce-

dure.” We, therefore, think that in our Judiciary “‘the tendency

will be towards uniformity and centralisation’’.%

In conclusion, we may say that the Constituent Assemblv

made our Supreme Court the interpreter and the guardian

of our Constitution. It has been rightly observed in Nar Singh

®3 See the speech of Shri M. C. Setalvad (Attorney General for India), 1950
Supreme Court Reports, p. 3. Sce also Constituent Assembly Debates, 23rd Nov-

ember, 1949, p. 837.

* Constituent Assembly Debates, 4th November, 1949. pp. 36-37.

See Alan Gledhill, The Republic of India, p. 135.
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aid another vs. The State of Uttar Pradesh®* that our Supreme

Court has a “duty” to see that the provisions of our Constitu-

tion “are faithfully observed and, where necessary, to expound
a9

them”.

V

Before we pass on to the next chapter, we may mention

that in the year 1963 some of the articles of the Constitution

dealing with the Union Judiciary and the High Courts in

the States were amended by the Constitution (lifteenth

Amendment) Act, 1963.97 Under articles 124 (2) and 217 (1)

of the Constitution, as originally passed by the Constituent

Asseinbly,®® a judge of a Supreme Court holds office until

he attains the age of sixty-five years and a judge of a High

Court holds office until he attains the age of sixty years.

When any question arose as to the correct age of a judge it

was decided by the President “in consultation with and on

the advice of the Chief Justice of India.’9® There was, how-

ever, no provision in the Constitution itself for the determina-

tion of the age of a judge cither of the Supreme Court or of

a High Court.!% Certain disputes arose over the question of

determination of the age of some of the High Court judges.

It was, therefore, considered desirable by the Government of

India to have specific provisions in the Constitution for such

determination of the age of a judge.!°> Hence, the Govern-

ment of India, brought the Constitution (I’ifteenth Amend-

ment) Bill, 1962,1©8 which stated, znter alia, that ifany question

arose as to the age of a judge of the Supreme Court or of

a judge of a High Court, the question should be decided by

the President after making such inquiry as the President

% The Supreme Court Journal, Madras, August 1994, pp. 571-72.
®7 See Appendix 15.

% ie. articles 103 (2) and 193 (1) of the Draft Constitution, as adopted by
the Constituent Assembly.

© See Lok Sabha Debates, 29th April, 1963, column 12734, and the State-

ment of Objects and Reasons, Gazetle of India, Extraordinary, Part I, Section 2,

November 23, 1962, p. 1146.

100 Sec J. P. Mitter vs. the Chef Juste, 67 C.W.N., p. 662 (669).

101 See Lok Sabha Debates, December 11, 1962, colunins 5306-5320.

W2 See Statement of Objects and Reasons, Gazetle of India, Extraordinary,
Part II, Section 2, November 23, 1962, p. 1146.

198 Jbid., pp. 1140-43, clauses 2 and 4.
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might think necessary and that the decision of the President

in this respect should be final. This Bill was referred to a

Joint Committee of both the Houses of Parliament.t4 The

Joint Committee recommended that so far as the age of 4

judge of the Supreme Court was concerned, it should be

determined by “‘such authority and in such manner as Parlia-

ment may by law provide.’ With regard to the question of

determination of the age of a High Court judge, the Joint

Committee recommended that such question should be decided
by the President “after consultation with the Chief Justice

of India and the decision of the President shall be final’? .106

When the Constitution (Fifteenth Amendment) Bill, 1962,

was undcr discussion in the Lok Sabha va ‘ious suggestions

were made by different members on this issue, It was suggested

that the age should be decided by thd President ‘“‘in

consultation with a Board consisting of thr¢e Judges of the

Supreme Court nominated by the Presiden”, and that the

age so determined should not be questionéd in any court

of law.?87 It was also suggested!°8 that the! age should be

‘finally determined at the time of appointment and it should

be entered in the warrant of appointment of the Judges”

This entry should be final and should not be challenged in

any court of law. In so far as the existing cases were concerned,

the question might, however, be referred to the Chief Justice.

It was urged by a member?!"® that the question of determina-

tion of the age of a judge of the Supreme Court was a question

of fact and should, therefore, be decided by a court of law.

Government of India should, for this purpose, set up an

administrative tribunal, consisting of some of the judges of

the Supreme Court and the High Courts, to decide the issue.

Another suggestion was that¥® Parhament should make

identical provisions for the determination of the age of a

judge of the Supreme Court and of a High Court. In fact,

the Government of India did not, at first, want to make any

104 See Lok Sabha Debates, December 11, 1962, columns 5325-6.

108 See Lok Sabha Debat ‘s, May 1, 1963. columns 13174, 13183-4. The sugges-

tion was made by Shri Ka nath which was accepted by the Joint Committee.

106 See Lok Sabha Deba +s, April 29, 1963, column 12733.
107 See Lok Sabha Deba . May 1, 1963, colimn 13164.

108 Jhid., coluunns 13164-5

109 See Lok Sabha Deba December 11, 1962, celumns 5273-5.

’See Lok Sabha Debates, May 1, 1963, column 13215.
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provision in the Constitution for the determination of the

age of a Judge of the Supreme Court, because no dispute

arose with regard to such determination and, in the opinion

of the Government of India, such question would not, in

future, arise.17? But it was of opinion that the problem was

likely to arise in the case of the judges of the High Courts.

Speaking on the provisions of the Bill, Shri A. K. Sen, Minister

of Law, Government of India, said in Lok SabhaTM?: ‘*The

Joint Committee after hearing the Government and_ the

diverse points of vicw have decided upon this particular form.

It is no doubt different from the Government point of view.

In fact, appearing for the Government, I did say that we

would not be sorry if there was no provision for the Supreme

‘iourt Judges, and I stated that the problem would not be

very important because in the case of most of the Judges

appointed in the Supreme Court after 1958,--those who are

now serving-—the age has already been verified at the time

of appointment. There would be only a few who have been

appointed before 1958, and in their case the question would

be completely academic”. He added that in the case of the

judges of the Supreme Court the problem “has not arisen

up till now and it is unlikely to arise’. The recommendations

of the Joint Committee were accepted by the Parhament

and articles 124 and 217 of the Constitution were amended

accordingly.

By the Constitution (Fifteenth Amendment) Act, 1963, the

retiring age of a Judge of a High Court has been raised from

6) to 62 years.143 A new article, namely, article 224A has also

been inserted?!4 in the Constitution. Under the provisions of

this new article the Chief Justice of a High Court of any

State may, with the previous consent.of the President, request

any person who has held the office of a judge of any High

Court to “sit and act”? as a Judge of the High Court for that

State. The provisions of this new article are more or lcss

similar with those of article 128. This article 128 has also

been amended and the amended article enables the Chicf

Justice of the Supreme Court, with the previous consent of

1M Jbid., columns 13215-6.

12 Thid., columns 13183-4.

3 Section 4.

114 Section 7.
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the President, to require the attendance of a person who ha,

held the office of a judge of a High Court and is duly qualified

for appointmicnt as a judge of the Supreme Court, “to sit

and act’’ as a judge of the Supreme Court. Before the amend-

ment of the articic, the Chief Justice of the Supreme Court

could, for this purpose, require the attendance of a retired

judge of the Supreme Court only. But the “‘nuinber of retircd

Supreme Court Judges being small, and in view of the ag¢

of retirement provided for Supreme Court Judge, this

field” could not be expected ‘to be wide jt any time’.

The amendment of article 128 was, therefor, thought to be
necessary. By this Act a new clause, namely, clause (1 A) has

been inserted in article 226 of the Constitutibn. Clause (J) of

article 226, as originally adopted by the Cons ituent Assembly,

was as follows:

“Notwithstanding anything in articld 32, every High

Court shall have power, throughout fhe territories in

relation to which it exercises jurisdictio

person or authority, including in apprépriate cases any

Government, within those territories directions, orders «

writs, Including writs in the nature of habeas corpus.

mandamus, prohibition, guo warranto and certiorari, or an

of them, for the enforcement of any of the rights con-

ferred by Part [fT and for any other purpose’.

It was held by the Supreme Court in Lt. Gol. Khajoor Singh

vs. Union of India and another that as the seat of the Govern-

ment of India was in New Delhi, the only High Court which

had jurisdiction under article 226 of the Constitution in

respect of the Government of India was the Punjab High

Court. The Supreme Court observed!!?: “It is true that the

sonstitution has not provided that the seat of the Government

of India will be at New Delhi. That, however, does not mean

that the Government of India as such has no seat where it is

located. It is common knowledge that the seat of the Govern-

ment of India is in New Delhi and the Government as such

M5 See the Statement of Objects and Reasons, Gazette of India, Extraordinary,

Part I. Section 2, November 23, 1962, p. 114.

N6 ATR... 1961, S.C... 532.

Uv Thid., p. 538.
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is located in New Delhi. The absence of a provision in the

Constitution can make no difference to this fact’. The Court

held!t® that what article 226 required was “residence or

location as a fact” and if, therefore, there was a seat from

which the Government functioned ‘“‘as a fact’, even though

that seat was not mentioned in the Constitution, the High

Court within whose territories that seat was located would

be the High Court having jurisdiction under article 226, so

far as the orders of the Government as such were concerned.

‘the Court also expressed the opinion that the view taken by

iton two earlier occasion: '!* that “‘there is two-fold limitation

on the power of the High Court to issue writs, etc. under

Art. 226, namely (1) the powcr is to be exercised ‘throughout

the territories in relation to which it exercises jurisdiction’,

that Is to say, the writs issued by the Court cannot run beyond

the territorics subject to its jurisdiction, and (ji) the person

or authority to whom the High Court is empowered to issue

such writs must be ‘within those territories’ which clearly

imphes that they must be amenable to its jurisdiction cither

by residence or location within those territories’, was the

correct one.1?° The Supreme Court also observed!*! that “the

concept of cause of action cannot in our opinion be introduced

in Art. 226, for by doing so we shall be doing away

wth the express provision contained therein which requires

that the person or authority to whom the writ 1s to be issued

should be resident in or located within the territorics over

which the High Court has jurisdiction. It is true that this

may result in some inconvenience to persons residing far

away from New Delhi who are aggrieved by some order of

the Government of India as such, and that may be a reason

for making a suitable constitutional amendment in Art. 226.

But the argument of inconvenience, in our opinion, cannot

affect the plain language of Art. 226, nor can the concept

of the place of cause of action be introduced into it for that

would do away with the two limitations on the powers of the

High Court contained init.... If any inconvenience 1s felt on

account of this interpretation of Art. 226 the remedy seems

118 Thid., p. 539.

119 1953 S.C.R. 1144, 1954 S.C.R. 738.

120 A T.R., 1961, S.C, p. 539.

121 Ibid, p. 540.
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to be a constitutional amendment. There 1s no scope for

avoiding the inconvenicnce by an interpretation which we

cannot reasonably, on the language of the Article, adopt

and which the language of the Article docs not bear’,

Government of India, thercfore, thought it necessary!*- to

amend article 226 of the Constitution so that the High Court

within whose jurisdiction “the cause of action arises may

also have jurisdiction to issuc directions, orders, or writs to

any Government, authority or persons, notwithptanding that

the seat of such Government or authority or the residence of

such person is outside the territorial jurisdictiod of the High

Court”. The new clause (1A) of article 226 las down that

“the power conferred by clause (1) to issue direptions, orders

or writs to any Government, authority or pergfon may also

be exercised by any High Court exercising j{risdiction in

relation to the territories within which the catdisc of action, :

wholly or in part, arises for the exercise of suc power, not-

withstanding that the seat of such Government or authority

or the residence of such person is not within those territories”

1° See the Statement of Objects and Reasons, Gazetle of India, Extraordinary,
Part I1, Section 2, dated November 23, 1962, p. 1147.
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CITIZENSHIP

We shall now deal with the question of citizenship in

India.

The Advisory Committee in its interim report on funda-

mental rights recommended that! every person “born in the

Union or naturalised in the Union according to its laws and sub-

ject to the jurisdiction thereof shall be a citizen of the Union”.

When the matter came up before the Constituent Assembly for

discussion on 29th April, 1947,? a question arose as to whether

the clause would include the cluldren of visiting foreigners

born in India. Two different views were expressed. According

to one view, the clause would include them and according

to the other view, the clause would not include them. The

House could not come to any decision on the point and referred

the clause to an ad hoc committee for further consideration.’

The clause, as redrafted by the ad hoc committee, ran as

follows:

“Every person born in the Union and subject to its juris-

diction; every person either of whose parents was, at the time

of such person’s birth, a citizen of the Union; and every

person naturalised in the Union shall be a citizen of the

Union.

lurther provision regarding the acquisition and termination

of Union citizenship may be made by the law of the Union’’.4

The committee stated that there was some authority for

the view that the qualifying phrase “subject to its jurisdiction”

would exclude the children of visiting foreigners, who were

on the same footing as the children of foreign ambassadors,

from citizenship even if born within the Union. ‘The committee,

however, thought it unnecessary to make a special exception

to exclude them from citizenship as in its opinion such cases

were likely to be very rare. It suggested that the possibility

1 Constituent Assembly of India, Reports of Committee, First Series, p. 21.
2 Constituent Assembly Debates, 29th April, 1947, p. 399.

3 Thid., p. 409.

‘ Reports of Committees of the Constituent Assembly of India, Third Series,

p. 1
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of double nationality could be provided against by making

suitable provisions in the Union naturalisation law. Tex

redrafted clause came up for discussion on the 2nd Me

1947.5 During discussion® it was found that the redrafed

clause covered the cases of persons who were born in the Unioy

on the day the Union would come into existence. But it was

apprehended that the Union might not consist of the whole

of India. It was felt that at the beginning of the, Union persons

who were born in India and were subject to the jurisdiction

of the Union should not be excluded from citigenship merely

because they were born outside the territories if the proposcd

Union. It was realised that the redrafted clause would exclude

a large number of persons “not intentionall but uninten-

tionally ”.7 Vhe Assembly, however, could no: come to any

decision on the question and the clause was r ferred back to

the ad hoc committee for further consideratic; * It may be

mentioned that Part II of the report of the Unijn Constitution

Committce contained clauses on citizenship. ‘I'he clauses were

drafted “with duc regard to the probability” t at the Federa-

tion would not exercise jurisdiction over the whole of India.

On 21st July, 1947, the Constituent Assembly proceeded to

discuss the report of the Union Constitution Committee. But

as the ad hoc committee had not yet been able to decide finally

on the clauses on citizenship, Part I of the report, which

dealt with the questions of citizenship, was not discussed.*®

The discussion on citizenship took place on 10th and 12th

August, 1949, when the Assembly discussed articles 5 and 6

of the Draft Constitution.

The Drafting Committee gavel! “anxious and prolonged

consideration” to the question of citizenship of the Indian

Union. In its opinion, in order to be a citizen of the Indian

Union at the date of commencement of the new Constitu-

tion a person must have “some kind of territorial connection”

with the Indian Union whether by birth, descent or domicile.

The Gommittee did not think it prudent to admit as citizens

5 Constituent Assembly Debates, 2nd May, 1947, p. 522.

§ Tbid., pp. 523-6.

? Thid., p. 526.

8 Tbid., p. 528.

* Constituent Assembly of India, Reports of Committees, First Series, p. 46.

29 Constituent Assembly Dehates, 21st July, 1947, p. 730.

11 Reports of Committees, Third Series, p. 173.



CITIZENSHIP 267

those persons who, without such territorial connection, might

be prepared to swear allegiance to the Indian Union because,

in its opinion, if other States were to follow the same principle

there might be within the Indian Union a large number of

persons who, though born and permanently resident within

the Indian Union, would owe allegiance to foreign States.

After the creation of the two Dominions a large number of

persons had migrated from Pakistan to India and from India

to Pakistan. The Gommittee “kept in vicw the requirenients”’

of the displaced persons who had migrated to the Indian

Union from Pakistan and it provided for them what it called

“a specially casy mode of acquiring domicile and, thereby,

citizenship”.

Article 5 of the Draft Constitution stated that at the date

of commencement of the Constitution—-(a) every person who

or either of whose parents or any of whose grand-parents

was born in the territory of India as defined in the Draft

‘onstitution and who did not make his permanent abode

in any foreign State after the first day of April, 1947; and

(b\) every person who or either of whose parents or any of

vhose grand-parents was born in India as defined in the

Government of India Act, 1935 (as originally enacted), or

in Burma, Ceylon or Malaya, and who had his domicile in

the territory of India as defined in the Draft Constitution,

should be a citizen of India, provided that he did not acquire

the citizenship ofany forcign State before the date of commence-

ment of the Constitution. Article 6 «cought to empower Parha-

ment to make further provisions regarding the acquisiuon

and termination of citizenship and all other matters relating

thereto. _

These articles came up for discussion on 18th November,

1948.22 A large number of amendments had been tabled by

different members of the Assembly. In order to give an

opportunity to the members to discuss the amendments with

the members of the Drafting Committee and to arrive at

some kind of understanding, the Assembly decided to postpone

the discussion of the article.% ‘The discussion was resumed on

12 Constituent Assembly Debates, 18th November, 1948, p. 471.
13 Thid., p. 471.
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10th August, 1949.14 The Drafting Committce redrafted the

articles on citizenship. On [Oth August, 1949, Dr Ambedkar

moved an amendment to the cffect that for articles 5 and 6

of the Draft Constitution, following articles should be substi-

tuted, namely :—

5. At the date of commencement of this Constitution,

every person who has his domicile in the territory of

India and—

(a) who was born in the territory of Irdia; or

(b) cither of whose parents was born ih the territory

of India; or

(c) who has been ordinarily resident in the territory

of India for not less than five yea|s immediately

preceding the date of such commehcement,

shall be a citizen of India, provided thpt he has not
voluntarily acquired the citizenship of any foreign

State.

5-A. Notwithstanding anything contained in article 5

of this Constitution, a person who has imgrated to the

territory of India from the territory now included in

Pakistan shall be deemed to be a citizen of India at the

date of commencement of this Constitution if—

(a) he or either of his parents or any of his grand-

parents was born in India as defined in_ the

Government of India Act, 1935 (as originally

enacted); and

(6) (7) in the case where such person has so migrated

before the ninetcenth day of July, 1948, he has

ordinarily resided within the territory of India

since the date of his migration, and

(77) an the case where such person has so migrated

on or after the nineteenth day of July, 1948,

he has been registered as a citizen of India by

an officer appointed in this behalf by the

34 Constituent Assembly Debates, 10th August, 1949, p. 343.

16 Ibid., pp. 343-4.
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Government of the Dominion of India on an

application made by him therefor to such

officer before the date of commencement of this

Constitution in the form prescribed for the

purpose by that Government:

Provided that no such registration shall be made

unless the person making the application has resided

in the territory of India for at least six months be-

fore the date of his application.

9-AA. Notwithstanding anything contained in articles

5 and 5-A of this Constitution, a person who has after

the first day of March, 1947, migrated from the territory

of India to the territory now included in Pakistan shall

not be deemed to be a citizen of India:

Provided that nothing in this article shall apply to a

person who, after having so migrated to the territory

now included in Pakistan, has returned to the territory

of India under a permit for resettlement or permanent

return issued by or under the authority of any law and

every such person shall for the purposes of clause (6) of

article 5A of this Constitution be deemed to have migrated

to the territory of India after the nineteenth day of July,

1948.

5-B. Notwithstanding anything contained in articles 5

and 5-A of this Constitution, any person who or cither

of whose parents or any of whose grand-parents was born

in India as defined in the Government of India Act,

1935 (as originally enacted) and who is ordinarily residing

in any territory outside India as so defined shall be deemed

to be a citizen of India if he has been registered as a

citizen of India by the diplomatic or consular representa-

tive of India in the country where he is for the time being

residing on an application made by him therefor to

such diplomatic or consular representative, whether be-

fore or after the commencement of this Constitution, in

the form prescribed for the purpose by the Government

of the Dominion of India or the Government of India.

5-C. Every person who is a citizen of India under any
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of the foregoing provisions of this Part shall, subject t.

the provisions of any law that may be made by Parliament,

continue to be such citizen. .
6. Nothing in the foregoing provisions of this Part shal]

derogate from the power of Parliament to make any

provision with respect to the acquisition and termination
of citizenship and all other matters relating to citizenship”.

The redrafted articles related only to qualifications at the date

of commencement of the new Constitution. |Dr Ambedkar

said in his introductory speech that? it was}not the object

of the articles to lay down “a permanent law of citizenship”

for the Indian Union. He pomted out that the power of laying

down a permancnt law of citizenship was left to Parliament.

Under the proposed articles, the following five categories of

persons were entitled to becoine citizens at th@ date of co:

mencement of the new Constitution,?”? name

(7) persons donuciled in India and born ih India;
(77) persons who were domiciled in India but who were

not born in India and who resided in India;

(777) persons who were residents in India but who migrated

to Pakistan;

(7v) persons who were residents in Pakistan but who

migrated to India; and

(7) persons who or whose parents were born in India

but were residing outside India.

Persons who had come to India from Pakistan were divided

by the Drafting Committee into two categories:

(a) those who had come before 19th July, 1948, and

(b) those who had come after 19th July, 1948.

It was provided that those who had come before 19th July,

1948, would automatically become citizens of India and those

who had come after 19th July, 1948, would be entitled to

citizenship at the date of commencement of the new

16 Thid., p. 347.
17 Ibid
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Constitucion, if certain procedure was followed. Persons who

jad feft India for Pakistan and subsequently returned to
India were allowed by the Government of India to settle

wider a “‘permit system’? which was introduced on 18th
July, 1948.78 ‘Phat was the reason for choosing that particular

dite. Dr Ambedkar admitted the controversial nature of the

articles and confessed that few other articles had caused the

Drafting Committee so much trouble. He, however, said that!®

:¢ was not possible for the Drafting Committee to cover every

kind of case for a limited purpose, namely, the purpose of

conferring citizenship at the date of comimencement of

the Constitution. Hence, Parliainent was given the power to

make provisions for persons who had been left out.2° He added

that the articles he had proposed were ‘‘sufficient for the

purpose and for the moment”. Shr Alladi Krishnaswami

Ayyar said that®? the articles were subject to any future

nationality or citizenship law that might be passed by Parlia-

ment. Pandit Jawaharlal Nehru observed that®? no provision

could be made which could provide for every possibility

and for every case “with justice and without any error being

committed”. He claimed that the Drafung Committee had

succeeded “in a remarkable measure” in producing something

which dealt with ‘99.9 per cent. of cases with justice and

practical cominon sense’’.,'The amendment of Dr Ambedkar

was accepted by the House and articles 5, 5A, 5AA, 5B, 5C

ind 6 were adopted by the Assembly on 12th August, 1949.23

The drafting ofa clear and comprehensive Jaw on ciuzenship

was not an casy task. For a State ky India the problem was

sull much more complicated. According to Dr B. R. Ambedkar,

Chairman of the Drafting Committee, few other articles of

tnc¢) proposed Constitution gave the Drafting Committee

“such a headacheTM®4 as the articles on the proposed Indian

citizenship. The original provisions of the articles on Indian

ciuizenship were marked by simplicity and brevity. ‘The

18 Tbid., p. 349.

19 Ibid.

20 Catizenship Act was passed by Indian Parliament in the year 1995.

"1 Constituent Assembly Debates, 12th August, 1948, p. 402.
22 Thid., p. 398.
8 Ibid.. pp. 429-30. These articles became articles 5 to 1] of the Constitution

of India.

*4 Constituent Assembly Debates, 10th August, 1949, p. 347.
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redrafted articles, finally adopted by the Constituent Assembly.

were rather more complicated but not more so than seemed

unavoidable from the nature of the subject. The Constituent

Assembly decided as to who should be regarded as citizens
of India at the commencement of the Constitution. The

Assembly did not permancntly lay down the Indian law of

citizenship. It left that matter to be decided by the future

Parhament of India and in that respect gave the future

Parhament of India absolute powers to Iegislatc;on the question

of citizenship. Our Constitution, as settled by the Constituent

Assembly, is “concerned with defining who ate the founding

members of the Indian Republic, and does not fetter the

discretion of Parliament to Iegislate on quest ons of citizen-

ship’.*8 It may be mentioned that in the year 11955 Parliament

of India passed the Citizenship Act, 1955, whi¢h has provided

for the conditions of acquisition and terminatiofn of citizenship.

The position, therefore, is that the statug >f citizenship

conferred on a person by the Constitution may be injuriously

afiected by an ordinary law made by our Pérliament. This

also shows that the Constituent Assembly did not recognise

the status of citizenship as a fundamental tight. We find

support of this view from the following observations of our

Supreme Court®?®&—

“Tt may prima facie sound somewhat surprising, but

it is nevertheless truc, that though the citizens of India

are guaranteed the fundamental rights specified in Art.

19 of the Constitution, the status of citizenship on which

the existence or continuance of the said rights rests is

itself not one of the fundamental rights guaranteed to any-

one. Ifa law is properly passed by the Parliament affect-

ing the status of citizenship of any citizens in the country,

it can be no challenge to the validity of the said law that

it affects the fundamental rights of those whose citizenship

is hereby terminated. Article 19 proceeds on the assumption

that the person who claims the rights guaranteed by it

is a citizen of India. If the basic status of citizenship 1s

* See Alan Gledhill, The Republi of India, p. 166

26 T-har Ahmad Khan and others vs. Unten of India and others, A.J.R.. 1962, S.C.

1052 (1066-7).
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validly terminated by a Parliamentary statute, the person

whose citizenship is terminated has no right to claim the

fundamental rights under Art. 19”’.

Our Constituent Assembly made provisions for a dual

polity but at the same time provided for a single citizenship.

It made provisions for only one type of citizenship, namely,

the citizenship of India.. Herein lies a difference with the

Constitution of the United States of America. In the United

States of America a person is a citizen not only of the State

in which he resides but he is also a citizen of the United States.

This dual citizenship, as pointed out by Dr Ambedkar on 4th

November, 1948, in the Constituent Assembly, may lead to

discrimination between citizens of the State and citizens of

the Union. The Constituent Assembly did not leave any

scope for discrimination in this respect. This dual citizen-

ship may also lead to double allegiance.;Our Constituent

Assembly avoided all complications that are likcly to arise

from double allegiance.“ It may be mentioned that the pro-

vision for single citizenship is an unitary feature in the federal

Constitution of India. During discussion in the Constituent

Assembly it was argued that Indian citizenship was made

ridiculously ‘‘cheap’’?? and that the provisions on citizenship

were over-generous. We have stated the reasons for making

such provisions. It should also be remembered that the Consti-

tuent Assembly gave powers to our Parliament to tighten up

things later on if necessity arises. Considering this provision

we think that liberality in this respect was not a sign of

imprudence of our Constituent Assembly but it was sign

of wisdom.

2? Speech of Dr P. S. Deshmukh, Constituent Assembly Debates, 11th August,
1949, pp. 353-5.

G: 1c—18



CHAPTER XIII

FINANCE, PROPERTY, CONTRACTS AND SUITS

I

In this chapter we propose to take up the consideration

by the Constituent Assembly of the recommpndations of the

Drafting Committee in regard to finance, prpperty, contracts

and suits.

IJ

We may first refer to some decisions of § general nature

taken by the Constituent Assembly on this subject. The

discussion began on 4th August, 1949. The « ssemblv decided

that! no tax should be levied or collected exept by authority

of law. There was no such provision in the Government of

India Act, 1935, or in the Draft Constitutiof . This provision

embodies the English principle of “no taxation without

representation’, that 1s to say, no taxation should be Ievied

upon the people except under a law duly made by its re-

presentatives in the legislature. This decision shows that the

Constituent Assembly chose to treat taxation as distinct from

compulsory acquisition of property and, therefore, made

independent provisions giving protection against taxation

except by authority of law. But as the Constituent Assembly

did not adopt the “‘due process” clause, the reasonableness

of a taxing law cannot be challenged on the ground that it

offends the principles of equity. The Assemblv also adopted

a new article, namely, article 248A, which stated that all

moneys received by the Government of India should form one

Consolidated Fund to be entitled “‘the Consolidated Fund of

India” and all moneys received by the Government of a

State? should form one Consolidated Fund to be entitled

1 Constituent Assembly Debates, 4th August, 1949, p. 201. This became article
265 of the Constitution of India.

° “State” in this chapter does not include a State specified in Part II of the
First Schedule to the Draft Constitution (Constituent Assembly Debates, 4th

August, 1949, p. 199). See also article 247 of the Draft Constitution.
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‘the Consolidated Fund of the State” and that no moneys

out of such Consolidated Funds should be appropriated
“except in accordance with law’’.3 It was, however, felt4

that very often the expenditure voted by Parliament for a
department might not be enough and that under article

248A if expenditure was incurred without the sanction of

Parliament 1t would be illegal. Besides, the expenditure might

be urgently required and the inability of the Government

to make provision for it might be detrimental to the interest

of the people. It was, therefore, thought necessary that some

means should be found to enable the Government to mect

unforeseen expenditures. Hence, the Assembly decided to add
another new article to the proposed Constitution, namely,

article 248B, which provided that Parliament might by law

establish a Contingency Fund to be entitled “the Contingency

Fund of India” into which “shall be paid from time to time

such sums as may be determined by such law, and the said Fund

shall be placed at the disposal of the President to be advanced

by him for the purpose of mecting unforeseen expenditure

which has not been authorised by Parliament pending author-

sation of such expenditure by Parliament by law’’.6 It was

also agreed that the Legislature of a State should also establish

such a Contingency Fund to be entitled “‘the Contingency

Fund of the State’’.6 The object of these two articles was, as

Dr Ambedkar said, that ‘‘not a pie should be spent without

the sanction of Parliament’’.?

II]

We shall now refer to the decisions of the Constituent

Assembly wich regard to the distribution of revenues between

the Union and the States. The Drafting Committee had not

incorporated in the Draft Constitution the suggestions of the

Expert Committee on the Financial Provisions of the Constitu-

* Constituent Assembly Debates, 4th August, 1949, p. 201. This became article
260 of the Constitution of India.

* Ibid., 1949, p. 201.
oid, 1949, pp. 201-2. Article 248B became article 267 of the Constitution

of India.

* Ibid., pp. 201-3.

"Ibid. p. 202.
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tion’ with regard to the distribution of revenues between the

Union and the States, because it had thought® that, in view

of the unstable conditions then prevailing in the country,

the cxisting distribution ofsuch revenues under the Government
of India Act, 1935,!° should continue for ai least five years, after

which the position should be reviewed by a Finance Commis-

sion.!! Articles 249 to 251 of the Draft Constitution provided:

(a) that certain dutics!® should be leviedjby the Govern-

ment of India but should be collect@d by the States

and the net proceeds should be app >priated by the

States;

(b) that certain duties and taxcs!® shoul! be levied and

collected by the Government of In ia but the net

procceds should be assigned to the States within

which they were leviable in accordfince with such

principles of distribution as might Ye laid down by

Parliament; and

(c) that certain other taxes! should be lev} _d and collected

by the Government of India but te net proceeds

should be distributed between the ‘Union and the

States.

Article 252 of the Draft Constitution sought to empower the

Union to levy a surcharge on any of these taxes and to appro-

priate the whole of the proceeds of such surcharge. These

articles of the Draft Constitution were accepted by the Consti-

tuent Assembly. This was also the scheme of distribution of

revenues under the Government of India Act, 1935.

8 This Committee was appointed by the President of the Constituent Assembly
to examine and report on the financial provisions of the :Constitution (Reports

of Committces of the Constituent Assembly, ‘Third Series, p. 122).

®Sce Draft Constitution of India, pp. X, XI.

10 Part VII of the Government of India Act, 1935.

11lootnote at page 115 of the Draft Constitution.

12 These included stamp duties and duties of excise on medicinal and _ toilet

preparations which were mentioned in the Union List.

18'These comprised succession and estate duties in respect of property other

than agricultural land, terminal taxes on goods and passengers carried by rail-

way, sea or air, taxes on railway fares and freights.
144These included taxcs on income other than agricultural income.

15 Constituent Assembly Debates, Sth August, 1949, pp. 209, 223, 224, and

19th August, 1949, pp. 496, 504. Articles 249 to 252 became articles 268 to

271 of the Constitution of India.
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Clause (1) of article 253 of the Draft Constitution, which

stated that “no dutics on salt shall be levicd by the Union’,
became the subject of a controversy in the Assembly. The

snajority of the members of the Drafting Committee had held

the vicw that there should be no “constitutional prohibition”
with regard to the duty on salt and that its levy should be

left to the discretion of Parhament. But Shri Alladi Krishna-

swaml Ayyar, a member of the Drafting Committee, had been
of opinion that clause (1) of article 253 should be retained.16

The Expert Committee, to which we have referred, had

suggested that no duties on salt should be levied by the

Federation.4? When the article came up for discussion in the

Assembly on 5th August, 1949, Shri Mahavir Tyagi moved

an amendment for the deletion of clause (1) of article 253.18

He was not in favour of salt dutics but he did not want to “‘tie

down the hands of future generations for ever’.18 He also

pointed out that it might be necessary to levy an import duty

on foreign salt in order to protect indigenous mdustrics of

salt against foreign competition. Prof. Shibban Lal Saksena

opposed the anendment of Shri Mahavir Tyagi. He reminded”?

the House that salt had a history in the freedom movement

in our country. He pleaded for the retention of the clause as

‘4 memento to the great part which salt played in our freedom

movement” in the country. He observed that it was not only

on sentimental reasons that he objected to its removal. In

fact, the reasons were mainly economic. He added: “It 1s

even the poorest of the poor who have to pay duty on salt

and, therefore, Mahatma Gandhi wanted that the poor

man’s salt must not be taxed. ‘hat was the principle on which

that great movement of salt satyagraha was launched’’.

Explaining the reason why that clause had been inserted

in the Draft Constitution, Dr B. R. Ambedkar, Chairman

of the Drafting Committec, saidTM! on Sth August, 1949, that

the Union Powers Committce had suggested that a ‘section’

should be incorporated in the Constitution itself prohibiting

16 Foot-note at page 118 of the Draft Constitution of India.

17 Reports of Committees of the Constitutent Assembly of India, Third Series,
p. 168.

18 Constituent Assembly Debates. 3th August, 1949, p. 22).

19 Tbid., p. 225.

20 Jord., p. 237.

1 Tbid., p. 238.
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the imposition of any duty or tax on salt** and that the Drafting

sommittee had no alternative but to incorporate that clause

in the Draft Constitution. He, however, supported the amend-

ment of Shri Tyagi and said that it would be better “iy

remove the embargo and to leave the matter to the future

Parliament, to act in accordance with cireumstances that

might arise at any particular moment’’.*? At this stage, the

Constituent Assembly had a most unusual experience
following the spirited opposition by Dr Rajendra Prasad,

President”4 of the Constituent Assembly, to the amendment of

Shri Tyagi. In a short but impressive speech, the President

referred to the Congress salt campaign which} he said, consti-

tuted a glorious chapter in the history of Jndia’s national

struggle. The President warncd the membersjof the Assembly

that impositon of salt tax would invite simi[ar country-wide

campaign. He requested the members of fhe Assembly to

carcfully consider the matter. He, howeveg, expressed the

opinion that the amendment of Shri Tyagi shg@uld be rejected.

In reply to a question put by Shri Mahavir Ty@gi as to whether

deletion of the clause would mean that salt’ tax would be

levied, the President said: “It opens the door for it, and in

our present financial difficulties I am not sure that it would

not be taken advantage of*’.25 The consideration of the article

was held over and the Assembly then adjourned till 8th

August, 1949.°6 On 8th August. 1949, Pandit Jawaharlal

Nehru was the only member who spoke on that clause. He

expressed the opinion that it would not be desirable to retain

the clause in article 253 of the Draft Constitution, becausc

that might create difficulties in future. He supported the

amendment of Shri Tyagi.2? He, however, said that no

Government would think in terms of taxing salt. The

Assembly then decided to delete?’ clause (1) from article 253

of the Draft Constitution. Clause (2) of article 253 stated

that Union duties of cxcise would be shared by the States

22 Constituent Assembly of India, Reports of Committees, First Series, p. 71.

23 Constituent Assembly Debates, Sth August, 1949, p. 239.
a¢ Thid.

2 Ibid.

26 Thid., p. 240.

27 Constituent Assembly Debates, 8th August, 1949, p. 242.

28 Ibid.
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oly if Parhament by law so provided. This clause was

adopted by the Assembly.”
Under the Draft Constitution the States in which jute was

grown were entitled to a share in the proceeds of cxport

duty on jute.*? The Assembly, however, did not accept that

provision of the Draft Constitution, because it thought?! that the

proceeds of all export and import duties belonged to the Central

Government and that no State had a right to a share in the

proceeds of export duty levied on any commodity. But since a

sudden withdrawal of this source might create a difficulty in

balancing the budget of the State concerned,®? the Assembly

decided that for a period of ten years the jute-growing States of

Bengal, Bihar, Assam and Orissa should reccive “grants-in-aid”

from the Gentre to the extent of such sums as the President

might prescribe.33 Since any alteration of the aforesaid scheme

of distribution of revenue would affect the States, the Assembly

decided that prior recommendation of the President should

be necessary for introducing a Bill in Parliament affecting

taxation in which States were interested.34 The Assembly

then empowered Parliament to make such grants as it might

think necessary to give financial assistance to any State which

was in need of such assistance.*8 It may be noted here that it

has been observed by the Taxation Enquiry Commission*6

that in recent years grants-in-aid “have come to be used

increasingly, particularly as a means of correcting inter-

regional disparitics in resources’. ‘That Committee has rightly

observed that grants-in-aid “facilitate the exercise of certain

measure of federal control and co-ordination over essential

welfare services on a national scale’.

The Assembly agreed that notwithstanding anything in

article 217 of the Draft Constitution, ‘‘no law of the Legislature

of a State relating to taxes for the benefit of the State or of

29 Tind. Clause (2) of article 253 became article 272 of the Constitution of India.
39 Article 234 of the Draft Constitution, and section 140 of the Government

“India Act, 1935.

31 Constituent Assembly Debates, 8th August, 1949, p. : 42.

"2 Ibid, p. 243.

§3 Ibid., p. 261. This became article 273 of the Constitution of India.

44 New article 254A, Constituent Assembly Debates, 8th August, 1949, pp.
262-4. This became article 274 of the Constitution of India.

55 Constituent Assembly Debates, 9th August, 1949, p. 294. This became
article 275 of the Constitution of India.

36 Report of the Taxation Enquiry Commission, 1953-54, Volume I, p. 11.

—,oO
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a municipality, district board, local board or other loca!

authority therein, in respect of professions, trades, calling,
or employments shall be invalid on the ground that it relates

to a tax on income’’.?’ Article 257 of the Draft Constituticy,

sought to save existing taxes levied by the States or local

authorities on subjects which might have been transferred

from the pre-existing Provincial List to the Union List under

the new Constitution. This article was adopted;by the Assembly

without any discussion®® on 9th August, 1949} On 13th Octo-

ber, 1949, the Assembly decided®® that the {Government of
India might enter into an agrecment with jhe Government

of a State specificd in Part III of the First Schedule (1.¢., pre-

existing Indian State) with regard to certain fnancial matters

and that when such an agreement was entcr ‘d into the pro-

visions of the Constitution relating to the distribution of

revenuc between the Union and the States sk puld have effect

in relation to such State subject to the terms ofsuch agreement.

The agreement should, however, continue & a period not
exceeding ten years from the commencement of the new

Constitution. This decision was taken with @ view to giving

effect to one of the recommendations of the Indian States

Finance Enquiry Committee which had been appointed by

the Government of India on 22nd October, 1948, to examine

and report, among other things, upon* “‘the desirability and

feasibility of integrating Federal Finance in Indian State:

and Unions of States with that of the rest of India, to the

end that a uniform system of Federal Finance may be estab-

lished”? throughout the country and also upon ‘‘the results

of such a policy of integrating Federal Finance upon the

finances of Indian States and Unions and the consequential

financial adjustments and relations which should subsist

between the Governments of the Indian States and Unions

on the one hand and the Government of India on the other”.

87 Constituent Assembly Debates, 9th August, 1949, p. 301. This became

article 276 of the Constitution of India. Article 217 of the Draft Constitution

became article 246 of the Constitution of India. This article deals with the distri-

bution of legislative powers as between Parliament and State Legislatures.

88 Constituent Assembly Debates, 9th August, 1949, p. 302. This became
article 277 of the Constitution of India.

8° Constituent Assembly Debates, 13th October, 1949, p. 208. This became

article 278 of the Constitution of India. This article was, however, deleted by

the Constitution (Seventh Amendment) Act, 1956. See Appendix 7.

“0 See White Paper of Indian States, 1950, p. 84, published by Government of India.
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The Committee had recommended?*! that the transfer of the

net “burden” of financial integration of the pre-existing
Indian States or the Centre should be gradual and that it

should take the form of appropriate financial adjustments

between the Centre and the pre-existing Indian States,
extending over a transitional period of ten or fifteen years.

It had also recommended that those adjustments should be

so devised as to cause no sudden dislocation of the finances

of the former Indian States or of the Centre at the coniumence-

ment of financial integration, or during such transitional

period. The main object was thus the avoidance of a sudden

dislocation of the finances of the pre-existing Indian States

or of the Centre as a result of federal financial integration.**

Before the integration and the merger of the former

Indian States the Rulers of such States had made no dis-

tinction between their private propertics and the properties

of the State.42 They had also made no distinction between

the expenditure on the administration of the State and the

privy purse. They could freely use for their personal purpose

any property owned by their respective States. Even where

the privy purse of the Rulers had becn fixed, no effective step

had been taken to ensure that the capenditure expected to be

covered by the privy purse had not been charged upon the reve-

nues of the Statc.44 The various Covenants for the establishment

of Unions of States and Agreements of Merger with the Indian

Union contained provisions for the fixation of the privy purses

of the Rulers of the former princely States*® which were

intended to cover all expenses of the Rulers and their families,

including the expenses of their residences, marriages and

other ceremonies, etc. The Government of India guarantecd

to the Ruiers of integrated and merged States the payment

of privy purses fixed in terms of the various Covenants and

Agreements of Merger.*® It became thus necessary to give

41 Tbid., p. 92.

42 See in this connection the speech of Sardar Vallabhbhai Patel, Constituent
Assembly Debates, 12th October, 1949, pp. 161-68.

88 See White Paper on Indian States, (1950), p. 63. .

44 Constituent Assembly Debates, 12th October, 1949, p. 165.
*5 See White Paper on Indian States, (1950), Appendices XII to XLIT, LVI

and LVIII.

“6 See speech of Sardar Vallabhbhai Patel, Constituent Assembly Debates,
12th October, 1949, p. 165.



282 CONSTITUTION OF INDIA

constitutional sanction for the due fulfilment of those guaran-

tees and assurances in respect of privy purses. Hence, on 13th

October, 1949, the Constitucnt Asscmbly adopted a new

article, namely, article 267A‘ which sought to give constitu-

tional recognition to such guarantees. The setthements regard-

ing privy purses were “in the nature of consideration for the

surrender by the Rulers of all their ruling powers and also

for the dissolution of the States as separate units’’.48 The

Rulers of the former Indian States wanted that the liability

for payment of privy purses should be rake over by the

Central Government on the ground, (i) that privy purses

had been fixed by the Central Government} (ji) that privy

purses were political in nature; and (11) that similar payments

were not made by the pre-existing Indian

ultimately it was decided that the lability

of the Central Government and the Governmer s of the States.

The Expert Gommittee on Financial Prd@visions of the

Union Constitution, to which we have alread referred, had

recommended® the setting up of a Finance Commission to

have “‘a periodical review of the whole position” regarding

the distribution of revenue between the Union and the States.

We have also stated that the Drafting Committee had been

in favour of such a Commission.5! The Constituent Assembly

agreed that there should be such a Finance Commission.
The Assembly also agreed upon the dutics of such a Com-

mission.52 It further decided®? that the President should

cause every recommendation made by the Financc Commission,

together with an cxplanatory memorandum as to the action

taken thereon, to be laid before cach House of Parliament.®4

The provision for the setting up of a Finance Commission was

a main departure from the scheme embodied in the Govern-

47 Constituent Assembly Debates. 13th October, 1949, p. 208. This became

article 291 of the Constitution of India. ‘This article was amended by the Consti-

tution (Seventh Amendment) Act, 1956. See Appendix 7.

48Constituent Assembly Debates, 12th October, 1919, p. 167.
49 See in this connection the speech of Sardar Vallabhbhai Patel, Constituent

Assembly Debates, 12th October, 1949, pp. 105-68.

50 Reports of Committees of the Constituent Assembly of India, Third Series,

p. 136.

5! Foot-note at page 115 of the Draft Constitution. See p. 276.

52 Constituent Assembly Debates, 9th August, 1949, p. 303. and 10th August,

p. 315. This became article 280 of the Constitution of India.

68 Constituent Assembly Debates, 10th August, 1949, p. 329.

64 This became article 281 of the Constitution of India.
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ment of India Act, 1935. In fact, in a fedcral constitution there
should be provisions for a Finance Commission, because in

such a constitution it is not possible to finally lay down the

division of financial resources between the Federal Govern-

ment and the Governments of the constituent States and,

therefore, there should be a machinery for adjustment and re-

allocation of resources from time to time in the light of changed

conditions.

The Constituent Assembly also agreed upon certain other

financial provisions of the Constitution. On 10th August, 1949,

it decided that “the Union or a State may make any grants

for any public purpose, notwithstanding that the purpose

is not one with respect to which Parliament or the Legislature

of the State, as the case may, may make laws’’.5¢ On that day

it also agreed upon adjustments in respect of certain expenses

of courts, commissions and pensions.57 On 9th September,

1949, it decided on:

(a) the custody of Consolidated Funds, Contingency

Funds and moneys credited to the public accounts ;58

(b) the custody of suitors’ deposits and other moneys

received by public servants and courts ;5®

(c) the exemption of property of the Union from State

taxation -®

(d) the exemption from taxation by States on consumption

of electricity by the Government of India ;&

(c) the exemption from taxation by States in respect of

water or electricity in certain cases;®* and

56 See Wheare, Federal Government, 1951, p. 123.
°6 Article 262 of the Draft Constitution. Constituent Assembly Debates, 10th

August, 1949, p. 330. Article 262 became artucle 282 of the Constitution of India.

5? Article 267 as adopted, Constituent Assembly Debates, 10th August, 1949,

p. 335. This became article 290 of the Constitution of India.

58 Article 263, Constituent Assembly Debates, 9th September, 1949, p. 1190.
This article became article 283 of the Constitution of India.

59 New Article 263A, Constituent Assembly Debates, 9th September, 1949,
p. 1190. This became article 284 of the Constitution of India.

88 Article 264 as amended, Constituent Assembly Debates, 9th September,
1949, pp. 1147, 1160. This article became article 285 of the Constitution of India.

© Article 265 as amended, Constituent Assembly Debates, 9th September,

1949, p. 1160. This article became article 287 of the Constitution of India.

52 New Article 265A, Constituent Assembly Debates, 9th September, 1949,

p. 1161. This became article 288 of the Constitution of India.
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({) the exemption of property and income of a State

from Union taxation.®

On 16th October, 1949, the Assembly agreed upon certain

restrictions on the imposition of a tax by a State on the sale

and purchase of goods where such sale or purchase took

place outside the State or in the course of the import of the

goods into, or export of the goods out of, ithe territory of

India.®4 |

IV

We shall now pass on to the decisions of the Constituent

Assembly with regard to borrowing, proggerty, contracts,

liabilities and suits. On 10th August, 1949 the Assembly

decided® that the executive power of thd Union should

extend to borrowing upon the security of the Consolidated

Fund of India within such limits as Papliament might
by law impose and that the exccutive } power of the

States should also extend to borrowing witHin the territory
of India upon the security of the Consolidated Fund of the

State within such limits as might be imposed by the

State Legislature. It was also decided that normally the

executive authority of a State might raise loans without

Central intervention but it should not do so without the

consent of the Government of India if there was still out-

standing any part of a loan which had been made to the

State by the Government of India or by its predecessor

Government, or in respect of which a guarantee had been

given by the Government of India or its predecessor Govern-

ment. It may be mentioned here that under section 163 of

the Government of India Act, 1935, a Province had the

power to borrow from outside India with the consent of the

Federation. But the Constituent Assembly denied the States

that powcr. Having regard to the resources of a State under

88 Article 266 as amended. Constituent Assembly Debates, 9th September,

pp. 1161, 1171. This became article 289 of the Constitution of India.

6 New Article 264A, Constituent Assembly Debates, 16th October, 1949,

p. 341. This article became article 286 of the Constitution of India.

* Constituent Assembly Debates, 10th August, 1949, pp. 340, 343. This be-

came articles 292 and 293 of the Constitution of India.
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the general scheme of financial distribution as compared with
the ever-increasing responsibilitics of the State, the power

of the State to raise loans appears to be very much restricted,

although, we agree, it may be argued that such a provision

is justifiable in the interest of financial credit and good name

of India as a whole in the international money market and
that it is politically expedient not to permit the constituent

Tnits of the Indian Union to have any direct dealings with

countries outside India.

Decisions on property, contracts, liabilities and suits were

taken on different days. On 15th Junc, 1949, the Assembly

decided: ®

(a) that property accruing by lapse, escheat or bona

vacantia should vest in a State if the property was

situated in that State, and in the Union if it was

situated outside the States 6?

(b) that all lands, minerals and “‘other things of value

underlying the ocean within the territorial waters of

India” should vest in the Union;*8

(c) that the executive power of the Union and of each

State specified in Part I or Part III of the First

Schedule should extend, subject to any law made by

the appropriate Legislature, “to the grant, sale,

disposition or mortgage of any property held for

the purposes of the Union or of such State, as the

casc may be,” and to the purchase or acquisition

of property for those purposes respectively ;%

(d) that all contracts made in exercise of the executive

power of the Union or of a State should be expressed

to be made by the President, or by the Governor

or the Ruler of the State, as the case may be, and

all such contracts and all assurances of property

made in the exercise of that power should be executed

on behalf of the President or the Governor or the

66 Constituent Assembly Debates, 15th Junc, 1949, pp. 886, 893, 893-95, 899,
900-903.

8? This became article 296 of the Constitution of India.

68 New article 271A. This became article 297 of the Constitution of India.
8° This became article 298 of the Constitution of India.



286 CONSTITUTION OF INDIA

Ruler by such persons and in such manner as he

might authorise;7 and

(c) that the Union of India and the Governments of

the States should be juristic personalities for purposes

of suits and procecdings.7]

On 13th October, 1949, the Asscmbly agrecd upon the

right to succession to property, assets, rights and liabilities of

the Government of the Dominion India, Governments of the

Governors’ Provinces and of the pre-existing Jndian Statcs.7?

70 'This became article 299 of the Constitution of India.

*! This became article 300 of the Constitution of India.

*2 Constituent Assembly Debates, 13th October, 1949, pp. 220, 209 and 295.

These became articles 294 and 295 of the Constitution of India. -.



CHAPTER XIV

TRADE, COMMERCE AND INTERCOURSE

In the preceding chapter we have referred to the delibera-

tions of the Constituent Assembly with regard to finance, pro-

perty, contracts and suits. In this chapter we shall refer to the

deliberations of the Constituent Assembly with regard to

trade, commerce and intercourse within the territory of

India.

On 8th September, 1949,1 Dr Ambcdkar suggested the

insertion of a new Part, viz., Part XA, consisting of articles

974A, 274B, 274C, 274D and 274K, in the Constitution.

These articles dealt with trade, commerce and intercourse

within the territory of India. It may be mentioned that

article 16 of the Draft Constitution laid down that trade,

commerce and intercourse throughout the country should

be free. Articles 243 to 245 contained certain other provisions

relating to inter-State trade and commerce. Speaking about

the necessity of inserting a new Part in the Constitution,

Dr Ambedkar said that the Drafting Committee had felt

that it would be much better “‘to assemble all these different

articles, scattered in the different parts of the Draft Consti-

tution, into one single part and to set them out sertalim, so

that at one glance it would be possible to know what are

the provisions with regard to the frecdom of trade and com-

merce throughout India”.? Article °74A stated that “subject

to other provisions of this Part, trade, commerce and inter-

course throughout the territory of India shall be free”. It has

not, however, been the intention? of the Drafting Committee

to make trade and commerce absolutely free and it suggested

certain restrictions on trade and commerce within the territory

of India. It had recommended the following restrictions,

namely:

(1) Parliament should have the power to impose such

1 Constituent Assembly Debates, 8th September, 19-49, pp. 1123-24.

* Ibid., p. 1124.

* Ibid,
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restrictions on the freedom of trade, commerce or inter-

course between one State and another or within any part of

the territory of India as might be required in the “‘public

interest” [Article 274B].

(2) Parliament or the Legislature of a State should

have no powcr to make any law giving any preference to

one State over another, or making any discrimination

between one State and another, by virtyc of any entry

relating to trade or commerce in any of the Lists in the

Seventh Schedule. But discriminatory jor preferential

provisions might be made by Parliament for the purpose

of dealing with a situation arising from grarcity of goods

in any part of the territory of India [Arficle 274C].

(3) “Reasonable restrictions”? might ba@imposed on the

freedom of trade and commerce by th Legislature of

a State “in the public interest’. But a Bil for this purpose

should not be introduced in the Legislgture of a State

without the previous sanction of the Pheston [Article
274D).

(4) Parliament might appoint such ;authority as it

would think fit for carrying out the purposes of Part XA

of the Draft Constitution [Article 274F].

Pandit Thakur Dass Bhargava pleaded for absolute freedom

of trade and commerce throughout the territory of India. He,

however, suggested that in times of scarcity or in times of

“national emergencies” Parliament might impose “‘resonable”’

restrictions on the freedom of trade and commerce.‘ Dr P. S.

Deshmukh was of opinion that it would be better to leave the

whole thing to be decided by Parliament.® Neither of these

suggestions was, however, accepted by the Assembly. Shri T. T.

Krishnamachari expressed the opinion that the provisions of

articles 274A, 274B, 274C, 274D and 274E in respect of trade,

commerce and intercourse within the territory of India were

‘fas nearly perfect as human ingenuity could possibly make

them’’®. Shri Alladi Krishnaswami Ayyar said that these

articles contained ‘“‘a very well-thought-out scheme in regard

« Ibid., p. 1128.

8 Ibid., p. 1132.

6 Ibid., p. 1138.
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to inter-State trade and commerce’’. He also said that the

Drafting Committee had taken into account “the larger

interests of India as well as the interest of particular States

and the wide geography of this country in which the interests

of one region differ from the interests of another region’’.?

There was not much discussion on the proposed articles and

they were adopted by the Assembly on 8th September, 1949.8

The matter, was however, reopened on 13th Octobcr, 1949.

On that day a new article, viz., article 274DDD was adopted
by the Constituent Assembly.® The new article laid down

that provisions of articles 274A and 274C should not affect

the provisions of any cxisting law except in so far as the
President might by order otherwise provide!®. Another new

article?! was added to the Constitution on 16th October, 1949.12

The former Indian States used to levy certain taxes and

dutics on the import of goods from other States and on the

export of goods from the State to other States. The new

article provided for the continuance of such taxes and duties

for a period not exceeding ten years, by agreement between

the Government of India and of that State, subject to modi-

fication by the President at the end of five years according to

the report of the Finance Commission.!3 This new article was

added to the Constitution because Government of India had

given an assurance to the Rulers of the former Indian States

that these States would retain the status quo except in respect of

three subjects, viz., defence, foreign affairs and communica-

tions.144 There was no “intention either to encroach on the

internal autonomy or the sovereignty of the States or to fetter

their discretion in respect of their acceptance of the new

Constitution of India’.

Wc have seen that article 274A stated that subject to the

provisions of articles 274B to 274E, trade, commerce and

7 Ibid., p. 1141.

8 Ibid., pp. 1143-45. Articles 274A, 274B, 274C, 274D and 274E became

articles 301, 302, 303, 304, and 307 of the Constitution of India.

* Constituent Assembly Debates, 13th October, 1949, pp. 176, 207.

10'This became article 305 of the Constitution of India.

4 Article 274DD.

Constituent Assembly Debates, 16th October, 1949, p. 345.

8'This became article 306 of the Constitution of India. This article was
repealed by the Constitution (Seventh Amendment) Act, 1956.

14 Speech of Sardar Vallabhbhai Patel, Constituent Assembly Debates, 12th
October, 1949, p. 167.

G: Ic-—l19
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intercourse throughout the territory of India should be free,

Article 274A became article 301 of the Constitution of India.

We have also seen that article 13 (1) (g) of the Draft Consti-
tution, as adopted by the Constituent Assembly, stated that

subject to other provisions of that article all citizens should

have the right to practise any profession or to carry on any

occupation, trade or business. Article 13 (1) (g) became

article 19 (1) (g) of the Constitution of India. There appears

to be some amount of overlapping between article 19 (1) (g'

and article 301. In this connection we may ref¢r to the observa-

tions of the Allahabad High Court in Mot: Lal ws. the Government

of ihe State of Uttar Pradesh.® The Allahalfad High Court

observed that article 19 Jays down the right) of the citizens,

while article 301 “‘deals with how the trade commerce and

intercourse is to be carried on between one pice and another,

whether the two places are situated in two

side the same State’’.1® It was also observed that while articic

301 ‘“‘contemplates the right of trade, business or inter-

course, in motion, Article 19 (1) (g) secujes the right of

occupation, trade or business at rest.’?? It was observed by
Chaturvedi J. of the Allahabad High Court in Sagir Ahmad

vs. the State of Uttar Pradesh and others'® that what article

301 “‘safeguards is the carrying on of the trade as distinguished

from the right of any individual to carry it on. Article 19 (1) (g)

and Article 301 have been framed in order to secure two

different objects. Article 19 (1) (g) refers to the individual

rights and Article 301 refers to trade as a whole and not the

right of any individual”. But when the mattcr went to the

Supreme Court?®, Mukherjea J. observed that the question

was not ‘“‘quite free from difficulty”. One of the points for

decision before the Supreme Court was whether U.P. Road

Transport Act, 1951, which provided for a State monopoly

in respect of motor vehicle transport, conflicted with the

“guarantee of freedom of intcr-State and intra-State trade,

commerce and intercourse’ provided for by article 301 of

4A Sce page 73.

1 AV.R. 1951, Allahabad, 257.

16 A.T.R. 1951, Allahabad, 270.

7 AIL.R, 1951, Allahabad, 323.

18 A.J.R. 1954, Allahabad, 257 (288).

19 Sagir Ahmad vs. the State of Uttar Pradesh and others (1955) 1S.C.R. 707 (732-35. |
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the Constitution. The Supreme Court did not express any final
opinion on this point, because it declared that Act to be un-

constitutional on other grounds. But the Supreme Court

indicated “‘the contentions that have been or could be raised
upon this point and the different views that are possible to

be taken in respect to them so that the Legislature might

take these matters into considcration if and when they think

of legislating on this subject”. The Supreme Court observed:

“Tt may be pointed out that the Constitution itsclf has provided

in articles 302 and 304 (b) how reasonable restrictions could

be imposed upon freedom of trade and commerce and it

would not be proper to hold that restrictions can be imposed

aliunde these provisions of the Constitution. The question

would also arise as to what interpretation should be put

upon the expression ‘reasonable restrictions’ and whether or

not we would have to apply the same tests as we have applied

in regard to article 19 (6) of the Constitution. One material

thing to consider in this connection would be that although

the Constitution was amended in 1951 by the insertion of

an additional clause in article 19 (6) by which State

monopoly in regard to trade or business was taken out of

the purview of article 19 (1) (g) of the Constitution,” yet

no such addition was made in article 301 or article 304 of the

Constitution and article 301, as it stands, guarantees freedom

of trade, commerce and intercourse subject only to Part XITT

of the Constitution and not the other parts of the Constitution

including that dealing with fundamental rights..... It is

certainly an arguable point as to whether the rights of indivi-

duals alone are dealt with in article 19 (1) (g) of the Constitu-

tion leaving the freedom of trade and commerce, meaning by

that expression ‘only the free passage of persons and goods’

within or without a State to be dealt with under article 301

and the following articles”. The Supreme Court thus indicated

that a law providing for a State monopoly in any trade or

business might be valid for purposes of article 19 (1) (g)

but it could be challenged as violating the provisions of article

301, unless it was shown to be reasonable and required in

20 Article 19 (6) was amended by the Constitution (First Amendment) Act,
1951. See Appendix 1.
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the public interest. The Government of India, therefor,,

thought it necessary to amend?! article 305 of the Constitution,

Article 305, as adapted by the Constituent Assembly, stated :2:

“Nothing in articles 301 and 303 shall affect the provision,

of any existing law except in so far as the President may by

order provide’’. Article 305, as amended by the Constitution

(Fourth Amendment) Act, 1955, states: “‘Nothing in articles

301 and 303 shall affect the provisions of any existing law

except in so far as the President may by order otherwise

direct; and nothing in article 301 shall affict the opcration

of any law made before the commencement of the Constitution

(Fourth Amendment) Act, 1955, in so fari as it relates to,

or prevent Parliament or the Legislature of a State from

making any law relating to, any such matier as is referred

to in sub-clause (i1) of clause (6) of article 19’ . But, we submit,

that the question whether articles 19 angi 301 cover the

same ground and have the same object hi remains to be
decided.

21“°A recent judgment of the Supreme Court in Saghtr Ahmed vs. The State

of U.P. has raised the question whether an Act providing for a State monopolv

m a particular trade or business conflicts with the freedom of trade and commerce

guaranteed by article 301, but left the question undecided. Clause (6) of article

19 was amended by the Constitution (First Amendment) Act in order to take

such State monopolies out of the purview of sub-clause (g) of clause (1) of that

article, but no corresponding provision was made in Part XIII of the Constitution

with reference to the opening words of article 301. It appears from the judgment

of the Supreme Court that notwithstanding the clear authority of Parlament or
of a State Legislature to introduce State monopoly in a particular sphere of

trade or commerce, the law might have to be justified before the courts as being

“in the public interest” under article 301 or as amounting to a “reasonable

restriction” under article 304 (b). It is considered that any such question ought

to be left to the final decision of the Legislature. Clause 4 of the Bill accordingly

proposes an amendment of article 305 to make this clear’’.

Sec Statement of Objects and Reasons, Calcutta Gazette, Extraordinary, Decem-

ber 27, 1954, p. 1827.

22 This was article 274 DDD of the Draft Constitution. Sce Note 10.



CHAPTER XV

SERVICES UNDER THE UNION AND THE STATES

]

In this chapter we propose to refer to the decisions of the

Constituent Assembly with regard to Services and Public

Services Commissions.

II

The Drafting Committee had refrained from inserting any

detailed provisions with regard to Services in the Draft Consti-

tution, because in its opinion? these should be “regulated by

Acts of the appropriate Legislature rather than by constitu-

tional provisions’. The Committee had felt that the future

Legislatures in this country, as in any other countries, might

be “trusted to deal fairly with the Services”. The recommenda-

tions of the Drafting Committee with regard to Services had

been incorporated in articles 282 and 283 of the Draft Consti-

tution. On 7th and 8th September, 1949, the Assembly

adopted these articles and three other new articles, namcly,

articles 282A, 282B and 282C. It agreed upon: (a) the method

of recruitment and conditions of service of persons serving

the Union or a State;? (b) the tenure of office of persons

serving the Union or a State;? (c) the procedure for dismissal,

removal and reduction in rank of persons employed in civil

Capacities under the Union or a State;4 and (d) the ereation

of All-India Services.§

Section 10 of the Indian Independence Act, 1947, provided

that everv person who “‘having been appointed by the Secretary

1 Reports of Committees of the Constituent Assembly of India, Third Series,
p. 177.

2 Constituent Assembly Debates, 7th September, 1949, pp. 1082, 1092. ‘This
xcame article 309 of the Constitution of India. ; a

* Ibid. pp. 1082, 1093. This became article 310 of the Constitution of
India.

‘ Jind., p. 1083 and 8th September, 1949, p. 1116 This became article 311
of the Constitution of India.

® Ibid., p. 1083, and 8th September, 1949, p. 1119. This became article 312
of the Constitution of India.
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of State, or Secretary of State in Council, to a civil service

of the Crown in India continues on and after the appointed
day® to serve under the Government of either of the new

Dominions or of any Province. ... shall be entitled to receive

from the Governments of the Dominions and Provinces... the

samc conditions of service as respects remuneration, leave and

pension, and the same rights as respects disciphnary matters

or, as the case may be, as respects the tenure of his office, or

rights as similar thereto as changed circumstancc§ may permit,

as that person was entitled to immediately before the appointed

day’. On 10th October, 1949, the Assembly flecided’ that

the protection given by the Indian Independenge Act should

continue.®

Clause (2) of article 282B® stated that, cxcgpt in certain
cases specificd in the proviso, no person who wias a member

of a civil service of the Union or an all-India Service or a

civil service of a State or held a civil post under the Union
or a State “shall be dismissed or removed or re_uced in rank

until he has been given a reasonable opportuni y of showing

cause against the action proposed to be taken in regard to

him’’. This article, as adopted by the Constituent Assembly,

became article 311 of the Constitution of India. We may

note here that sub-section (3) of section 240 of the Government

of India Act, 1935, laid down that no person who was a

member of a civil service of the Crown in India, or held

any civil post under the Crown of India “shall be dismissed

or reduced in rank until he has been given a reasonable

opportunity of showing cause against the action proposed to

be taken in regard to him’. Thus, the provision of sub-section

(3) of section 240 of the Government of India Act, 1935,

was reproduced in clause (2) of article 311 of the Constitution

with the addition of the words “or removed’’. Now, what 1s

the meaning of the words “‘a reasonable opportunity of showing

cause against the action proposed to be taken in regard to

him’? The Federal Gourt of India expressed the opinion!

615th August, 1947.
7 Constituent Assembly Debates, 10th October, pp. 33, 53.

® This became article 314 of the Constitution of India.

® Constituent Assembly Debates, 7th September, 1949, p. 1083 and 8th

September, 1949, p. 1116.

10 See Secretary of State vs. I. Af. Lall, A.I.R., 1945, F.C., 47 (58).
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that sub-section (3) of section 240 of the Government of

India Act, 1935, “requires that as and when an authority

is definitely proposing to dismiss or to reduce in rank a member

of the civil service he shall be so told and he shall be given

an opportunity of putting his case against the proposed action

and as that opportunity has to be a reasonable opportunity,

... the section requires not only notification of the action

proposed but of the grounds on which the authority is pro-

posing that the action should be taken and that the person

concerned must then be given reasonable time to makc his re-

presentations against the proposed action and the grounds on

which it 1s proposed to be taken.... The real point of the

sub-section is... that the person who is to be dismissed or

reduced must know that that punishment is proposed as the

punishment for certain acts or ommissions on his part and

must be told the grounds on which it is proposed to take

such action and must be given a reasonable opportunity of

showing cause why such punishment should not be imposed”’.

The Privy Council, while interpreting the provisions of subs

section (3) of section 240 of the Government of India Act,

1935, observed: “In the opinion of their Lordships, no

action 1s proposed within the meaning of the sub-section

until a definite conclusion has been come to on the charges,

and the actual punishment to follow is provisionally determined

on. Prior to that stage, the charges are unproved and _ the

suggested punishments are merely hypothetical. It is on that

stage being reached that the statute gives the civil servant

the opportunity for which sub-section (3) makes provision.

Their Lordships would only add that they see no difficulty

in the statutory opportunity being reasonably afforded at

more than one stage. If the civil servant has been through

an enquiry...it would not be reasonable that he should

ask for a repetition of that stage, if duly carried out, but that

would not exhaust his statutory right, and he would still be

entitled to represent against the punishment proposed as the

result of the findings of the enquiry’. Thus, it was judicially

scttled that sub-section (3) of section 240 of the Government

of India Act, 1935, required that reasonable opportunity

11 See the [High Commissioner for India and another vs. I. M. Lall, A.I.R., 1948,

P.C., 121 ( 126).
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should be given at the stage of inquiry into the charges and

that a further opportunity should be given to the civil servant

after the charges have been proved against him and a parti-

cular punishment 1s proposed to be awarded. Therefore,

clause (2) of article 311, as adopted by the Constituent

Assembly and which, as we have said, was a reproduction of

sub-section (3) of section 240 of the Government of India

Act, 1935, also required that opportunity should be given

at both the stages. The Supreme Court of Igdia also held

that!? “in order that the opportunity to show} cause against

the proposed action may be regarded as a reajionable one, it

is quite obviously necessary that the goveryment servant

should have the opportunity, to say, if that b@ his case, that

he has not been guilty of any misconduct to me it any punish-

ment at all and also that the particular punishment proposed

to be given 1s much more drastic and severe thaji he deserves’.

In the opinion of the Supreme Court, the rcagonable oppor-

tunity contemplated in clause (2) of article #311 included:

(a) an opportunity to deny his guilt and egtablish his in-

nocence, which he can only do if he is told what the charges

levelled against him are and the allegations on which such

charges are based; (b) an opportunity to defend himself by

cross-examining the witnesses produced against him and by

examining himself or any other witnesses in support of his

defence; and finally (c) an opportunity to makc his representa-

tion as to why the proposed punishment should not be inflicted

on him, which he can only do if the competent authority,

after the enquiry is over and after applying his mind to the

gravity or otherwise of the charges proved against the

government servant tentatively proposes to inflict one of the

three punishments and communicates the same to the govern-

ment servant”’.

Article 311 of the Constitution was amended by the

Constitution (Fifteenth) Amendment Act, 1963.18 The proposed

provision of clause (2) of article 311 in the Constitution

(Fifteenth) Amendment Bill was that “no such person as

aforesaid shall be dismissed or removed except after an inquiry

in which he has been informed of the charges against him and

12 See Ahem Chand vs. Union of India and others, A.1.R., 1958, S.C., 300 (306-7).

18 Sce Appendix 15.
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given a reasonable opportunity of being heard in respect of

those charges’’.14 Clause (2) was proposed to be amendcd
in order “‘(a) to make it clear that only one opportunity

should be given to a Government servant in respect of any

departmental enquiry against him; and (b) to ensure that

reduction in rank docs not stand on a par with the more

severe punishments of dismissal or removal from service and

thus get a constitutional safeguard’’.45 But when the Consti-

tution (Fifteenth) Amendment Bill, 1962, was under discussion

in the Lok Sabha, Shri A. K. Sen, Minister of Law, Govern-

ment of India, moved an amendment for addition of the

following words in clause (2) after the words “in respect of

those charges’, namely?®:

“and where it is proposed, after such inquiry, to

impose on him any such penalty, until he has been given

a reasonable opportunity of making representation on the

penalty proposed, but only on the basis of the evidence

adduced during such inquiry”.

During discussion it was argued that the right of a Govern-

ment servant granted under original clause (2) of article 311

was “sought to be taken away’’?!” and that the proposed

amendment would curtail the fundamental rights given under

the Constitution of India.¥® Shri A. K. Sen denied it and

observed:!9 ‘“‘to say that a great constitutional safeguard is

being taken away is... completely unfounded”. He said

that the amended clause sought only to clarify the position

under the existing law. Shri Frank Anthony suggested the

retention of clause (2) of article 311 in its original form as

practically no change was contemplated. He observed:”? “I

agree entircly that this amendment mercly spells out the

decision of the Supreme Court. The Supreme Court said

clearly that the second opportunity is only an opportunity

144 See the Gazette of India, Extraordinary, Part II, Section 2, November 23,

pp. 1140-43.

15 Ibid., p. 1148.

16 See Lok Sabha Debates, May 1, 1963, column 13244.
1” Ibid., columns 13249-50.

18 Jbid.. column 13251.

1% Jbid., column 13263.

20 Ibid.
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to represent against the penalty proposed. Then why not

leave article 311 as it was? Unfortunately, for no rhyme or

reason laymen MPs are suspecting that because you are chang-

ing it, you are taking it away. Actually this merely spells out

the Supreme Court judgment’. Shri A. K. Sen said:?? “Shri

Anthony and others will remember that the decision of the

Supreme Court makes it quite clear that the second oppor-

tunity was merely an opportunity to make a fepresentation

on the penalty proposed. If that is so,... there/was no harm

in having it clarified.... The Government having regard to

the decision of the Supreme Court 1s entitledj to make the

matter clear beyond doubt so that there will be 0 controversy

on the question”. The amendment of Shri Aj K. Sen was

accepted by the House and the words “‘or red@ced in rank”

were also retained. Thus, under amended claus@ (2) there will

be an enquiry stage at which a reasonable qpportunity of

being heard must be given to a Government ser¥ant in respect

of the charges and the amended clause also rqquires that at

the stage of awarding penalty a reasonable op#ortunity must

be given to the Government servant of making representation

on the penalty proposed.

Ii!

We may now pass on to the decisions of the Constituent

Assembly with regard to Public Service Commissions. The

Union Constitution Committee, to which we have already

referred, had recommended?? that there should be a Public

Service Commission for the Federation whose composition

and functions should follow the lines of the corresponding

provisions in the Government of India Act, 1935,?3 except

that the Chairman and the members of the Commission

should be appointed by the President ‘fon the advice of his

munisters”’. The recommendation of Union Constitution

Committee had been accepted by the Constituent Assembly

21 Ibid., columns 13263-64.

22 Constituent Assembly of India, Reports of Committees, First Series, p. 55.

23 Section 265 of the Government of India Act, 1935, stated that the Chair-

man and other members of a Public Service Commission should be appointed,

in the case of the Federal Commission by the Governor-General, and in the case

of a Provincial Commission by the Governor in his discretion.
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in July, 1947, but the words ‘‘on the advice of his ministers”’

were deleted.*4 Articles 284 to 288 of the Draft Constitution
made provisions for Public Service Commissions, their com-

positions and functions. Decisions on this subject were taken

by the Assembly on 22nd and 23rd August, 1949. During

discussion new articles were substituted for articles 284 to

288 of the Draft Constitution and four other articles, namely,

285A, 285B, 285C and 288A, were adopted by the Assembly.

Article 284, as adopted by the Assembly on 22nd August,

1949,?° stated that there should be a Public Service Commission

for the Union and a Public Service Commission for each State.

It also provided that two or more States might, however,

agree that there should be one Public Service Commission

for that group of States, and if a resolution to that effect was

passed by the Legislature of cach of those States, Parliament

might by law provide for the appointment of a Joint Public

Service Commission to serve the needs of those States. This

article practically reproduced section 264 of the Government

of India Act, 1935. With regard to the appointment and term

of office of members of the Commission, the Assembly decided?®

that the Chairman and other members of a Public Service

Commission should be appointed, in the case of the Union

Commission or a Joint Commission, by the President, and

in the case of a State Commission, by the Governor or Ruler

of the State. As nearly as might be one-half of the members

of every Public Service Commission should, however, be

persons who, at the dates of their respective appointments,

had held office for at least ten years cither under the Govern-

ment of India or under the Government of a State. This

decision was taken not because there was any desire to “oblige”’

persons who were already in the service of the Government,

24 Constituent Assembly Debates, 29th July, 1947, pp. 963-64.

25 Constituent Assembly Debates, 22nd August, 1949, p. 571. This article
became article 315 of the Constitution of India.

26 Article 285 of the Draft Constitution. Constituent Assembly Debates, 22nd

August, 1949, pp. 573, 594. This became article 316 of the Constitution of India.
This article was amended by the Constitution (Fifteenth Amendment) Act, 1963.

“There is no provision in article 316 for the appointment of an acting Chairman
of a Public Service Commission when that office is vacant or when the permanent
Chairman 1s on leave or is otherwise unable to perform the duties of his office.
It is accordingly proposed to amend article 316 to provide for such appointment.”

See the Statement of Objects and Reasons, the Gazette of India, Extraordinary,

Part II, Section 2, November 23, 1962, p. 1148.
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but because the intention was to secure persons with necessary

expcricnce who would be able to perform thcir duties in the

best possible manner.?” It was rightly thought that the

judgment required to come to a conclusion on the question

of fitness presupposed a certain amount of experience on the

part of the person who would be asked to judge. It was also

decided that a member of a Public Service Commission

should hold office for a term of six years from the date on

which he entered upon his office or until he attguned, in the

case of the Union Commission, the age of sixty-five years,
and in the case of a State Commission or a Joint Commission,

the age of sixty years, whichever was carlicr.?®

Regarding the removal and suspension of 4 member of

Public Service Commission, the Assembly (lecided that

the Chairman or any other member of a Pihblic Service

Commission should be removed from office by: order of the

President on the ground of misbehaviour after the Supreme

Court, on a reference being madc to it by the Pjesident, had,

on inquiry, reported that the Ghairman or such of her member,

as the case may be, ought on any such ground be removed.

Pending such inquiry and report the President in the case

of the Union Commission or a Joint Commission, and the

Governor or Ruler in the case of a State Commission, was

given the power to suspend from office the Chairman or

any other membcr of the Commission in respect of whom a

reference had been made to the Supreme Court. The President

was, however, given the power to remove from office the

Chairman or any other member ofa Public Service Commission

if the Chairman or such other member, (a) was adjudged an

insolvent; or (b) engaged during his term of office in any

paid employment outside the duties of his office; or (c) was,

in the opinion of the President, unfit to continue in office

by reason of infirmity of mind or body. It was also decided

that the Chairman or any other member of a Public Service

Commission should be deemed to be guilty of misbehaviour

if he was in any way concerned or interested in any contract

or agreement made by or on behalf of the Government of

27 Constituent Assembly Debates, 22nd August. 1949, p. 592.

28 Article 285 of the Draft Constitution. Constituent Assernbly Debates, 22nd

August, 1919, pp. 573-94.
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India or the Government of a State.?° It may be noted that

there was no such provision in the Government of India

Act, 1935, for the removal or suspension of the Chairman

or a member of a Public Service Commission.
The Assembly empowered the President in the case of

the Union Commission or a Joint Commission, and the

Governor or Ruler of a State in the case of a State Commission,

to make regulation—(a) for determining the number of

members of the Commission and their conditions of service;

and (b) for making provision with respect to the number

of members of the staff of the Commission and their conditions

of service.°

The Assembly further decided*! that on ceasing to hold

office—(a) the Chairman of the Union Public Service Com-

mission should not be eligible for further employment cither

under the Government of India or under the Government

of a State; (b) a member other than the Chairman of the

Union Public Service Commission might be appointed as

the Chairman of the Union Public Service Commission or

as the Chairman of a State Public Service Commission, but

should not be eligible for any other employment cither under

the Government of India or under the Government of a

State; (c) the Chairman of a State Public Service Commission,

should be cligible for appointment as the Chairman or any

other member of the Union Public Service Commission or

as the Chairman of any other State Public Service Commission,

but should not be eligible for any other employment either

under the Government of India or un:ler the Government of a

State; (d) a member other than the Chairman of a State

Public Service Commission should be eligible for appointment

as the Chairman or any other member of the Union Public

Service Commission or as the Chairman of that or any other

State Public Service Commission, but should not be eligible

for any other employment either under the Government of

India or under the Government of a State. It was also decided

29 Article 285A. Constituent Assembly Debates, 22nd August, 1949, pp. 573,

594. This became article 317 of the Constitution of India.
80 Article 285B. Constituent Assembly Debates, 22nd August, 1949, pp. 547,

595. This became article 318 of the Constitution of India.

31 Article 285C. Constituent Assembly Debates, 22nd August, 1949. pp. 574,
595. This became article 319 of the Constitution of India.
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by the Assembly that a person who had held office as a member

of a Public Service Commission should on the expiration of

his term of office not be eligible for re-appointment to that

office.

These were, we think, very wise dccisions, because any

hope that might be held out for re-appointment, or continua-

tion of the similar employment might act as a sort of tempta-
tion which might induce a member of a Pyblic Service

Commission not to act with that amount of impartiality and

integrity which are cxpected of him in the digeharge of his
duties.

On 23rd August, 1949, the Assembly agred! upon®? the
functions of the Public Service Commissions anfl the manner

of mecting their expenses. It decided, among other things,

that the Commission should be consulted—(a) 5n all matters

rclating to methods of recruitment to civil segvices and for

civil posts; (b) on the principles to be followfd in making

appointments ; and (c) on all disciplinary atters affect-

ing a person serving under Government. Thi Constituent

Assembly gave the Commissions the status ofan aflvisory body®8
as had been given undcr the Government of India Act, 1935,

because absence of consultation would not invalidate any

action®4 taken by Government with regard to the matters

mentioned above and that the advice of the Commissions

was not intended to be binding upon the Government. The

Assembly, however, provided for a safeguard. It decided

that the report of the Union Public Service Commission

should be laid before Parliament and that the report of a

State Public Service Commission should be laid before the

State Legislature.45 We agree that on matters over which

the Commissions should be merely consulted there is much

to be said for making their verdict final. But such a provision,

we think, would lead practically to two Governments at the

Centre and two Governments at the States. Further, that would

unduly fetter the initiative of the Government. The Legislatures

must carefully perform their duty of scrutinizing cases in

32 Constituent Assembly Debates, 23rd August, 1949, pp. 597-98, 632.
33 See D. Basu, Commentary on the Constitution of India, ‘Vhird Edn., Vol. 2, p. 509.

34 See State of U.P. vs. Man Bhodhan Lal, A.I.R. 1947 (S.C.) 912 (918).

86 Constituent Assembly Debates, 23rd August, 1949, pp. 598, 632. This

became article 323 of the Constitution of India.
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which recommendations of the Commission have not been

accepted.

The Constituent Assembly intended that the Commissions

should perform certain quasi-judicial functions. Hence, like

the judiciary they should be able to do their work without

interference by the exccutive, political or other extraneous
influcnces. ‘The articles adopted by the Constituent Assembly

seem to aim at establishing such independence. The Assembly

tricd to make the Commissions independent bodies and not

authoritics subordinate to the Government. Onc thing should

be noted here. The powers to appoint the members of the

Commissions and to fix the conditions of their employment

were vested in the President, Governor or Rulcr, as the case

might be, in other words, in the executive. It would perhaps

have been better if some independent authority were associated

with it, e.g. the Union Public Service Commission in the

case of a State Public Service Commission and the Supreme

Court in the case of the Union Public Service Commission.

The provisions of the Constitution alone will not ensure the

effectiveness of the Commissions if right type of members

are not chosen. Integrity, impartiality and experience of the

members are necessary. The quality of administration in

India will largely depend upon the work of the Public Service

Commissions.



CHAPTER XVI

ELECTIONS

We may now proceed to describe the deliberations of the

Constituent Assembly on mattcrs relating to elections.

The Union Constitution Committee had recommended!

that the superintendence, direction and control pf all elections,

whether federal or provincial, including the appointment of

election tribunals for decision of doubts and jisputes arising

out of, or in conncction with, such elections shpuld be vested

in a Gommission to be appointed by the Presidqnt. The matter

had come up for decision in the Assembly on 2pth July, 1947.

The Assembly had then accepted the suggestiog of Shri H. V.

Pataskar? and decided that the superintendenc@ direction and

control of all “federal elections”, including the appointment

of election tribunals for decision of doubts and @isputes arising

out of, or in connection with, such elections should be vested

in a Commission to be appointed by the Hresident.? The

underlying idea had been that,* so far as fedcral elections had

been concerned, the suprintendence, direction and control

should vest in a Commission to be appointed by the President,

but so far as provincial clections had been concerned, the

superintendence, direction and control should be left to be

regulated by the Governor of the province or by some other

‘appropriate authority” in the province itself. The decisions

of the Constituent Assembly in this respect had been incor-

porated by the Drafting Committee in article 289 of the Draft

Constitution which had provided for appointment by the

President of an Election Commission for the superintendence,

direction and control of all federal elections, and also for

appointment by the Governors of separate Election Commis-

sions for the States. When article 289 of the Draft “Ambedigh

came up for discussion on 15th June, 1949, Dr Ambedk@®

Chairman of the Drafting Committee, suggested what ‘he

called “radical changes” in the provisions of the article. He

1 Constituent Assembly of India, Reports of Committces, First Series, p. 595.

* Constituent Assembly Debates, 29th July, 1947, p. 971.

* Ibid., . 977.

‘Ibid, ALOT]. Does
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moved an amendment for the substitution of the following

article for article 289, namely®:
—

289. (1) The superintendence, direction and control

of the preparation of the electoral rolls for, and the

conduct of, all elections to Parliament and to the Legis-

lature of every State and of elections to the offices of

President and Vice-President held under this Constitution,

including the appointment of election tribunals for the

decision of doubts and disputes arising out of or in con-

nection with clections to Parliament and to the Legis-

latures of States shall be vested in a Commission (referred

to in this Constitution as the Election Commission) to

be appointed by the President.

(2) The Election Commission shall consist of the Chief

Election Commissioner and such number of other Election

Commissioners, if any, as the President may, from time

to time appoint, and when any other Election Commis-

sioner is so appointed, the Chicf Election Commissioner

shall act as the Chairman of the Commission.

(3) Before each general election to the House of the

People and to the Legislative Assembly of cach State

and before the first gencral election and thereafter before

each biennial election to the Legislative Council of each

State having such Council, the President shall also appoint

after consultation with the Election Commissign such

Regional Commissioners as he may consider necessary
to assist the Election Commission in the performance of

the functions conferred on it by clause (1) of this article.

(4) The conditions of service and tenure of office of the

Election Commissioners and the Regional Commissioners

shall be such as the President may by rule determine:

Provided that the Chief Election Commissioner shall

not be removed from office except in like manner and

on the like grounds as a judge of the Supreme Court

and the conditions of the service of the Chief Election

Commissioner shall not be varied to his disadvantage

after his appointment:

Provided further that any other Election Commissioner

§ Constituent Assembly Debates, 15th June, 1949, p. 904.

G: Ic—20
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or a Regional Commissioner shall not be removed from

office except on the recommendation of the Chief Elec-

tion Commissioner.

(5) The President or the Governor or Ruler of a

State shall, when so requested by the Election Commis-

sion, make available to the Election Commission or to 4

Regional Commissioner such staff as may be necessary

for the discharge of the functions conferred on the Election

Commission by clause (1) of this article.”

The new article proposed to centralize® the ele: :tion machinery

in the hands of a single Election Commissiog to be assisted

by Regional Commissioners. The Regional Commissioners

would not work under the control of the Stat? Governments,

but would work under the superintendence fand control of

the Election Commission. The changes in tle provisions of

the article became necessary because, as Dr Ambcdkar said,’

it had been brought to the notice of the rafting Com-
mittee as well as of the Central Government that in some of
the pre-existing provinces the executive Governments werc

instructing or managing things in such a manner that

people who did not belong to those provinces either “racially,

culturally or linguistically’, were being excluded from being

brought on electoral rolls. In order, therefore, to prevent

injustice being done by a State Government to people other

than t@ose who belonged to the State racially, linguistically

and ¢ turally, it was thought desirable to depart from the
original proposal of having a separate Election Commission

for cach State under the guidance of the Governor and the

State Government. Under the proyisions of the new article

the entire election machinery would be placed in the hands

of a central Election Commission which alone would be

entitled to “‘issue directives to returning officers, polling

officers and others engaged in the preparation and revision

of electoral rolls’, so that no injustice might be done to any

citizen of India who undcr new Constitution would be

entitled to be brought on electoral rolls. Justifying the pro-

6 See Durgadas Basu, Commentary on the Constitution of India, Vol. 2, p. 516

(Third Edition).

7 Constituent Assembly Debates, 15th June, 1949, pp. 905-6.
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visions of clause (4) of article 289, Dr Ambedkar observed

that if the object of the House was that all matters relating
to clections should be outside the control of the executive

Government of the day, then it was absolutcly necessary

that the Election Commission should be made irremovable
by the executive by a mere fiat. ‘Therefore, the Chicf Election

Commissioner was proposed to be given the same status, so

far as removability was concerned, as had been given to the

Judges of the Supreme Court.

In the course of the discussion several suggestions were

made by different members of the Assembly with a view to

securing independence of the Election Commission and making

it free from party influences. Prof. Shibban Lal Saxena sugges-

ted:® (a) that the appointment of the Chief Election Commis-

sioner and other Election Commissioners should be “‘subject to

confirmation by % majority in a joint session of both Houses of

Parliament’; (b) that the Regional Commissioners should be

appointed by the President in concurrence with the Chief

Election Commissioner; (c) that the conditions of service of

the Election Commissioners should not be determined by

President by rule but should be determined by Parliament

by law; and (d) that all the Election Commissioners should

not be removed except in like manner and on hke grounds

as a judge of the Supreme Court. Shri Patasker® was of opinion

that the article should remain in the form it had been drafted

by the Drafting Committee. According to him, the proposed

article 289 would take away the “last vestige of flovincia
autonomy”. Pandit H. N. Kunzru expressed thé opinion

that by leaving a great deal of powcr in the hands of the

President, the proposed article made room for the exercise

of political influence in the matter of appointment of

the Election Commissioners because the President would acti

on the advice of the Prime Minister who would necessarily ~

belong to a political party. He rightly suggested that Parlia-

ment should be authorised to make provisions for that

matter by law.!® Shri K. M. Munshi," a member of the

8 Tbid., p. 907.

® Constituent Assembly Debates, 15th June, 1949, p. 910. and 16th June,
1949, p. 915.

10 Constituent Assembly Debates, 16th June, 1949, pp. 921-2.

11 Ibid., pp. 924-8.
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Drafting Committee, agreed that the proposed article 289

should be amended in order to give parliamentary control

over the appointment and determination of conditions of

service of Election Commissioners. Dr Ambedkar also ad-

mitted? that the proposed article 289 required some amend-

ments. He pointed out that under the Constitution of the

United States of America certain appointments could not be

made by the President without the concurrence of the Senate.!*

Hence, so far as those appointments were concemed, although

the powcr of appointment was vested in the President it was

subject to a check by the Senate and the Sehate might at

any time when any particular appointment Wwas proposed

make enquirics and satisfy itself that the pg¢rson was an

‘appropriate person’. But he wanted the m(mbers of the

Assembly to realise that that was “a very dil{tory process,

a very difficult process’, because Parlhament might not be

meeting at the time when the appointment wis required to

be made. He expressed the opinion that the provision con-

taincd in the Constitution of the United States of America

in this respect was undoubtedly a “‘very salutory check” upon

the extravagance of the President in making appointments,

but it was likely to create administrative difficulties. He, there-

fore, moved amendments" suggesting—(1) that the appoint-

ment of the Chicf Election Commissioner and other Election

Commissioners should, “subject to the provisions of any law

made in this behalf by Parliament” be made by the President,

and (2) that subject to the provisions of any law made by

Parliament, the conditions of service and tenure of office of

the Election Commissioners and the Regional Commissioners

should be such as the President may by rule determine. The

amendments were accepted by the Assembly and article 289

was adopted on l6th Junc, 1949.)

The Assembly decided that no person “shall be ineligible

for inclusion in, or claim to be excluded from’’, electoral

roll on grounds only of religion, race, caste, sex or any of them?®

12 Tbhid., p, 928.

18 Article II, section 2.

144 Constituent Assembly Debates, 16th June, p. 929.

ai Ibid., 1949, p. 960. Article 289 became article 324 of the Constitution of
India.

16 New article 289A. Constituent Assembly Debates, 16th June, 1949, p. 931.

This became article 325 of the Constitution of India.
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and that elections to the House of the People and to the

Legislative Assemblies of States should be on the basis of

adult suffrage.’ The Assembly also empowcred Parliament

and Legislatures of the States to make provisions, subject to

the provisions of the Constitution, with respect to elections to

Parliament and Legislaturcs.18 The Assembly further decided

to oust the jurisdiction of courts in clectoral matters.!®

Thus, on loth and 16th Junc, 1949, the Constituent Assembly

of India thought of the mere ordinary men and women who

would ulumately decide the destiny of the future Republic

of India, namely, the voters in India. Adult franchise, the

‘onstituent Assembly thought, would bring millions of voters

to the polls, mostly uneducated and unfamiliar with electoral

processes. It was necessary, therefore, to make suitable provi-

sions so that clections conducted with such limitations would,

as far as possible, reflect a true expression of what the voters

would want. The decisions of the Constituent Assembly

were aimed at achicving that. In spite of protests about

encroachment on provincial autonomy, the Constituent

Assembly decided—we think very wisely—to make the prepa-

ration of clectoral rolls and the conduct of elections, whether

federal or State, a function of the Centre. It is necessary

that basic clectoral processes should be managed by an out-

side authority free from any possible local prejudices or in-

fluences. An independent supervisory authority of great abilitics

is essential. Any legislation restraining the President in making

appointments should be directed towards this end. An inde-

pendent electoral machinery 1s necessary for the successful

working of a democracy.

17 New article 289B, Constituent Assembly Debates, 16th June, 1949, p. 932.

This became article 326 of the Constitution of India.

18 Constituent Assembly Debates, 16th June, 1949, pp. 933, 936. These became
articles 327 and 328 of the Constitution of India.

19 Constituent Assembly Debates, 16th June, 1949, p. 936. This became article
239 of the Constitution of India.



CHAPTER XVII

MINORITIES

I

We propose to decal in this chapter with the special provi-

sions in the proposed Constitution relating to minorities.

We have stated beforc’ that the Advisory Gommittee on
minorities, fundamental rights, etc., submitted its feport? to the

Constituent Assembly on 27th August, 1947. Thr report dealt

with “political safeguards” of the minorities. ‘Ic Committce

made its recommendations on the following matt@rs, namely :—

(1) representation of minorities in the legis|atures ; joint
versus separate electorates and weightage;

(2) reservation of scats for minoritics in Calinets;
(3) reservation for minorities in public servi es; and

(4) administrative machinery to ensure prote¢tion of mino-

rity rights.

The Committee rightly observed that elections on the basis

of separate electorates had been ‘“‘one of the main stumbling

blocks to the development of a healthy national life” in India.

Hence, it recommended elections on the basis of joint electo-

rates. It also recommended that for a period of ten ycars

there should be reservation of seats in the Legislatures for the

“recogniscd minorities’ and that the position should be re-

considered at the end of that period. It was opposed to weight-

age for any minority. The minoritics were classified by it

according to their population, into three groups. Group A

consisted of those with a population of less than °5 per cent.

in the Indian Dominion excluding the Indian States. That

group included Anglo-Indians, Parsees and plains’ tribesmen

in Assam. Group B consisted of those with a population of

more than .5 per cent. in the Indian Dominion excluding the

1 See page 52.
2 Constituent Assembly of India, Reports of Committees. Second Series,

pp. 30-34.
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Indian States, and included Indian Christians and Sikhs.
croup C consisted of those with a population exceeding

1.5 per cent. in the Indian Dominion excluding the Indian
States, and included Muslims and Scheduled Castes. The

Committee recommended: (a) that there should be no

reservation of seats in the Legislatures for the Anglo-Indian
and the Parsce communitics but the President and the

Governors should be given the power to nominate represcnta-

tives of the Anglo-Indian community to the Lower House

of Parliament and to the Lower Houses of the Provincial

Legislatures, and if after a period of ten years it was found

that the Parsee community had not secured proper representa-

tion the position should be reconsidered; (b) that there should

be reservation of seats in the Central and Provincial Legis-

latures for the Muslims and the Scheduled Castes, and in the

Central Legislature and the Legislatures of Bombay and

Madras seats should be reserved for the Indian Christians;

(c) that a convention should be established for including, as

far as practicable, represcntatives of important minority

communities in the Cabinet, and (d) that the Central and

the Provincial Governments should, in making appointments

to public services, keep in view the claims of the minorities.

The Anglo-Indian community used to enjoy certain facilities

in the matter of employment in certain services. Certain

percentages of the posts were reserved for it. The educational

institutions of the Anglo-Indian community also used to get

special grants from the Government. The Committee re-

commended gradual curtailment of these facilities and gradual

reduction of the grants. At the time of discussion of the report

in the Constituent Assembly, Shri K. M. Munshi pointed

out that? the Scheduled Castes, in the strict sense of the term,

were not a minority. They werc, he said, ‘“‘neither a racial

minority nor a linguistic minority, not certainly a religious

minority’. It was, therefore, decided by the Assembly that

they should not be regarded as a minority but that there

should be reservation of scats for the Scheduled Castes in the

Central and Provincial Legislatures on the basis of their

population. The Committce also recommended that a Statu-

3 Constituent Assembly Debates, 27th August, 1947, p. 248.
4 Ibid., pp. 258, 261.
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tory Commission should be set up to investigate the conditions
of the socially and educationally backward classes, to study

the difficulties under which they labour and to recommend

to the Union Government or the Unit Government the steps

that should be taken to eliminate those difficulties and that

an officer should be appointed by the President at the Centre

and by the Governors in the Provinces to report about the

working of the safeguards provided for the minoritics.> The

recommendations of the Committee were ac¢cpted by the

Constituent Assembly on 27th and 28th Augus! 1947.

The decisions of the Assembly on this subject were in-

corporated by the Drafting Committee in artidles 292 to 299

and 301 in Part XIV of the Draft Constitution The decisions

of the Assembly regarding reservation of scatg in the Legis-

latures for the ‘recognised minorities’ were inporporated by

the Drafting Committee in articles 292 and 2% of the Drafi

Constitution. The matter was, however, reconjidered by the

Advisory Committee in May, 1949. Some members of the

Committee then felt that,® “‘conditions having j astly changed

since the Advisory Committee made their redommendations

in 1947, it was no longer appropriate in the ¢ontext of free

India and of present conditions that there should be reserva-

tion of seats for Muslims, Christians, Sikhs or any other

religious minority. Although the abolition of separate electo-

rates had removed much of the poison from the body politic,

the reservation of scats for religious communitics, it was felt,

did lead to a certain degree of separatism and was to that

extent contrary to the conception of a secular democratic

State’. Accordingly, the Committee decided that there should

not be any reservation of seats for minorities other than

Scheduled Castes in the Legislatures.” The Committee, there-

fore, recommended that the provisions of Part XIV of the

Draft Constitution should be amended in the light of the

new decision taken by it. In this connection it may be stated

that Mr Frank Anthony, who was then the leader of the Anglo-

Indian Community in India and a membcr of the Advisory

Committec, stated in an article published in the Statesman®

5 Constituent Assembly Debates, 27th and 28th August, 1947.

* Reports of Committees of the Constituent Assembly, Third Series, pp. 240-5.

" Ibid., p. 241,

® The Statesman, Calcutta, 17th August, 1949, Independence Day Supplement.
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that it was essentially in the Advisory Committee that the

fate of the minoritics of India, so far as the proposed Cons-

titution was concerned, was decided.

Part XIV of the Draft Constitution came up for discussion

in the Constituent Assembly on 23rd August, 1949.9 On 24th

August, 1949, the Assembly decided?® that seats should be

reserved in the House of the People for—

(a) The Scheduled Castes;

(b) The Scheduled Tribes except the Scheduled Tribes in

the Tribal areas of Assam;

(c) The Scheduled Tribes in the autonomous districts of

Assam”’’,1}

On that day the Assembly also decided?? that seats should

be reserved for “‘the Scheduled Castes and Scheduled Tribes,

except the Scheduled Tribes in the Tribal areas of Assam,

in the Legislative Assembly of every State for the time being

specified in Part I or III of the First Sechedule” and that

seats should also be reserved for the autonomous districts in

the State of Assam. On 25th August, 1949, the Assembly

adopted a new article!? which provided that such reservation

of seats for the Scheduled Castes and Scheduled Tribes either

in the House of the People or in the Legislative Assembly of

a State should cease to have effect on the expiration of a

period of ten years!? from the commencement of the Consti-

tution.

It has been stated before that in August, 1947, the Consti-

tuent Assembly had decided that there should be some special]

provisions regarding the representation of the Anglo-Indian

Community in the House of the People and in the Legislative

Assemblies of the States. Thosc decisions had been incorporated

in articles 293 and 295 of the Draft Constitution which were

® Constituent Assembly Debates, 23rd August, 1949, p. 632.

10 Constituent Assembly Debates, 24th August, 1949, p. 659.
11 This became article 330 of the Constitution of India.

12 Constituent Assembly Debates, 24th August, 1949, pp. 663, 674. This be-
came article 332 of the Constitution of India.

18 Article 295A. Constituent Assembly Debates, 24th August, 1949, p. 674.

Constituent Assembly Debates, 25th August, 1949, p. 698. This became article
334 of the Constitution of India.

14 The period has been made “‘twenty years’ by the Constitution (Eighth
Amendment) Act, 1959. Sce Appendix 8.
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adopted by the Assembly on 24th August, 1949.18 Articles 297

and 298 of the Draft Constitution incorporated the decisions

of the Assembly taken in August, 1947, with regard to the

special provisions for the Anglo-Indian Community in certain

scrviccs and with regard to educational grants for the benefit

of that community. Those articles were adopted on 16th June,

1949.46 On 14th October, 1949, the Assembly decided?’ that

the claims of the members of the Scheduled Castes and the

Scheduled Tribes should be taken into consid@ration, ‘‘con-

sistently with the maintenance of efficiency of administration”
in the making of appointments to services and}posts in con-

nection with the affairs of the Union or of a State. It also

decided that a Special Officer should be app: inted by the

President ‘‘to investigate all matters relating to he safeguards

provided for the Scheduled Castes and Schequled Tribes”

under the Constitution. It further decided thgt the Special

Officer should report to the President “upon the working of

those safeguards at such intervals as the Presidegt may direct”’

and that the President should cause such reparts to be laid

before each House of Parliament.1® The AssemHly also agreed

upon the appointment of a Commission to investigate the

conditions of backward classes within the territory of India.?®

The abolition of communal reprcsentation and separate

electorates was onc of the great achicvements of our Constituent

Assembly. The Assembly also rightly abolished the system

of reservation of seats for minorities other than Scheduled

castes and Scheduled tribes in the Legislatures. In fact, the

minoritics had themselves {elt?° that in their own interests,

no less than in the interests of the country as a whole, the

statutory reservation of seats for religious minorities should be

abolished. The Anglo-Indians have been given, as observed

48 Constituent Assembly Debates, 24th August, 1949, pp. 659, 662, 674.
Articles 293 and 295 became articles 331 and 333 of the Constitution of India.

16 Constituent Assembly Debates, 16th June, 1949, pp. 937, 941. These articles
became articles 336 and 337 of the Constitution of India.

17 Constituent Assembly Debates, 14th October, 1949, p. 251. This became

article 335 of the Constitution of India.

18 Constituent Assembly Debates, 14th October, 1949, p. 264. This became

article 338 of the Constitution of India.

1® Constituent Assembly Debates, 16th June, 1949, pp. 943, 948. This became

article 340 of the Constitution of India.

*° Reports of Committees of the Constituent Assembly of India, Third Series.

p. 242.
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by Mr Frank Anthony, “a place of self-respect and of no

negligible importance in the Constitution of free India’?

and they have been treated in the new Constitution with what

he called “exceptional generosity.’’*”

21 The Statesman, Calcutta, 9th October, 1949.

22 The Statesman, Calcutta, 17th August, 1949, Independence Day Supple-
ment.



CHAPTER XVIII

LANGUAGE

We shall now deal with the question of the language of the

Union.

The Draft Constitution did not contain any provision

regarding the official language of the Union. The question

as to what should be the national language of \India agitated
the minds of the members of the Constituen Assembly for

a long time. On 8th November, 1948, duriy.g the general

discussion of the Draft Constitution, Pandit Jav aharlal Nehru

had emphasised! the need of an all-India lanj uage. He had

then expressed the opinion that an indepe@hdent country

should function in its own language. In his opfhion, however,

“language ultimately grows from the peopl’ and that it

should not be imposed on an unwilling pedple. “It is an

obvious thing’, he had said, “and a vital thng’’ that any

country, much more so a free and independent country, must
function in its own language. Pandit Nehru had not then been

in favour of an immediate change because, in his opinion,

that would not be a “wise step” to take. He, however, had

observed that? any attempt to impose a particular form of

language on an unwilling people had usually met with

strong opposition and had actually resulted in something

the very reverse of what the promotcrs had thought. He had

then requested the House to consider that fact and to realise

that “‘the surest way of developing a natural all-India language

is not so much to pass resolutions and laws on the subject

but to work to that end in other ways”’.

The Working Committee of the Congress adopted a resolu-

tion? in which it was declared that there should be a State

language for all-India purposes. But during the transitional

period, which should not exceed a period of fifteen years

from the commencement of the new Constitution, the English

Language might be used at the Centre and for inter-provincial

: Constituent Assembly Debates, 8th November, 1948, p. 321.
id

* The Statesman, Calcutta, the 6th August, 1949,
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affairs. The State language should, however, be progressively

used until it replaced the English Language. The National
Language Convention organised by the All-India Hindi

Sahitya Sammcelan resolved‘ that ‘Hindi with Devanagari as

its character” should be adopted in the new Constitution as
the national language of the Indian Union. The Sanskrit

scholars from different parts of the country, on the other

hand, held a meeting’ at New Dclhi and urged the Constituent

Assembly to adopt the Sanskrit language as the national

language of India.

On 12th September, 1949,® the Constituent Assembly began

discussing the question of the official language of India. At

the outset, Dr Rajendra Prasad, President of the Constituent

Assembly, advised the members’ of the Assembly to remember

that their decisions on the issue of language should be accept-

able to the country as a whole. “‘Even if we succeed”’, he added,

“in getting a particular proposition passed by majority, if it

does not meet with the approval of any considerable scction

of people in the country—cither in the north or in the south,

the implementation of the Constitution will become a most

difficult problem’. Shri N. Gopalaswami Ayyangar, a member

of the Drafting Committee, then suggested the adoption of a

number of articles which stated,® inter alta, (1) that the official

language of the Union should be Hindi in Devanagari script

and the form of numerals to be used for official purposes of

the Union should be the “international form of Indian

numerals’; (2) that for a period of fifteen years from the

commencement of the new Constitution the English language

should continue to be used for all those official purposes for

which it was being used at the commencement of the Constitu-

tion; (3) that a State might adopt any of the languages in

use in that State or Hindi as the language to be used for

official purposes; (4) that the language for the time being

authorised for use in the Union should be the official language

for communication between one State and another State,

and between one State and the Union; (5) that if the President

4 The Statesman, Calcutta, 8th August, 1949.

5 The Statesman, Calcutta, 15th September, 1949.

® Constituent Assembly Debates, 12th September, 1949, p. 1312.
? Ibid

8 Ibid., pp. 1321-3.
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was satisfied that a substantial proportion of the population

of a State desired the usc of any. language spoken by them to

be recognised by that State, he might direct that such languagc

should also to be recognised throughout that State or any

part thereof for such purposes as he might specify; (6) that
until Parliament of India otherwise provided, all proceedings

of the Supreme Court and of every High Court, the authorita-

tive texts (a) of all Bills to be movéd in Parligment or in the

Legislatures of the States, (b) of all Acts and (prdinances, and

(c) of all Rules, Regulations and Orders to lhe issued under

the new Constitution or undcr any law made by Parliament

or by the Legislatures of the States, should be in the English

language; (7) that the Union should promot the spread of

Hindi; and (8) that the President should, a_ the expiration

of five years from the commencement of the Constitution and

thereafter at the expiration of ten years from sch commence-

ment, constitute a Commission whose funct.on should be,

inter alia, to make recommendations to the President as to the

progressive use of the Hindi language for official purposes of

the Union and the restrictions on the use of the English langu-

age for all or any of the official purposes of the Union. Shri

Ayyangar observed that® the problem had been before the

Drafting Committee for a long time and that opinion had not

been unanimous on the question of the natiohal language of
India. The Drafting Committec, however, unanimously agreed

that the Constituent Assembly should select one of the languages
in India as the common language for the whole of India, the

language that should be used for official purposes of the

Union. In selecting that language the Drafting Committee

had taken into account various considerations. Speaking

about the Hindi language, Shri Ayyangar said that the

Assembly should recognise the very “broad fact’ that the

Hindi language was not yet “sufficiently developed”. Hence,

the Drafting Committee provided that the Union should

promote the development of the Hindi language so that it

might replace the English language. The draft articles, Shri

Ayyangar said,!° were the “result of a great deal of thought,

a great deal of discussion’. They were the result of “a compro-

® Ibid., p. 1317.

10 Ibid., p. 1319.
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misc L?tween opinions which were not easily reconcilable’’,

and ‘‘very great cherished views and intcrests...have been
sacrificed” for the purpose of achieving the draft articles.

He appcaledTM to the members of the Assembly to look at

the problem from a “purely objective standpoint’? and not
to be carricd away by merc sentiment or “any kind of allegiance

to revivalism of one kind or another”. He requested the

members to look at the problem from a practical point of

vicw. In reply to a question put by Pandit Lakshmi Kanta

Maitra as to whether any portion of the draft could be con-

sidered separately or in isolation, Shri Ayyangar said}? that

the scheme should be looked as a whole. He added that it

was “an integrated whole and if you touch one part of it

the other things fall to pieces”’.

The discussion began on 12th September and continued

up to 14th September, 1949, and in the course of the discussion

different views were expressed on the question of national

language of India. One view was that the Constituent Assembly

should not make a declaration of an all-India language},

that Hindi was yct to establish its claim for being recognised

as the national language of India“ and that Hindi was admit-

tedly ‘‘a provincial language”’.?° Supporters of this view argued

that the English language should continue as the official

language of India for all purposes for which it was being

used until ‘‘an all-India language is evolved, which will be

capable of expressing the thoughts and ideason various subjects,

scientific, mathematical, literary, historical, philosophical,

political’’.1®6 According to the second view, the status quo

should be maintained and that the question of language

should be left to be decided by Parliament.” According to the

third view, the Sanskrit language should be made the national

language of India.'®

Pandit Jawaharlal Nehru supported the articles suggested

1 Ihid., p. 1321.

12 Tbhid., pp. 1322-3.
18 Tbhid., p. 1330.

M4 Tbid.

15 Constituent Assembly Debates, 13th September, 1949, p. 1371.
15 Constituent Assembly Debates, 12th September, 1949, p. 1330.
17 Constituent Assembly Debates, 12th September, 1949, p. 1335, and 13th

September, 1949, p. 1394.

18 Constituent Assembly Debates, 13th September, 1949, pp. 1348, 1353.
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by Shri Ayyangar but at the same time he expressed the opinion

that the English language should continue to be a “‘most

important language for India”. He observed that’® the Hindi

language would undoubtedly grow into a very great language

if the House proceeded wisely over the issue. Two factors

should, however, be borne in mind, namely, that the Hindi

language should be an “inclusive language’”’ and not an “‘exclu-

sive” one-—inclusive not by statute but by its freedom to
develop normally and that the language shouldj not be forced

upon an unwilling people. How far the Hindi language would

be able to “push out” the use of the English language he

did not know, but he was sure that even if [It pushed out

the English language completely the Engfish language

would remain an important language for India in “world

contact and in the international sphere’. We agree with this

observation of Pandit Nehru.

On 14th September, 1949, immediately aft#r the motion

for closure was accepted by the Assembly, Shri K. M. Munshi,

a member of the Drafting Committee, requested the President

of the Assembly to adjourn*® the Assembly for half an hour.

He also informed the President that, except on one or two

points, most of the members of the Assembly had come “‘almost

to a unanimous dccision”’ on the question of national language.

The Assembly was then adjourned“! by the President. When

it reassembled the debate was reopened.?? Shri Munshi

then moved certain amendments which stated:?% (1) that

Parliament might after the period of fifteen years by law

provide for the use of the English language, or the Devanagari

form of numerals, for such purposes as might be specified in

such law; (2) that a State should have the power to prescribe,

with the consent of the President, the use of the Hindi language

or any other language recognised for official purposes in the

State for proceedings in the High Court of the State other

than judgment, decrees, and orders; and (3) that when the

Legislature of a State had prescribed the use of any language

other than English for Bills, Acts, Ordinances, etc., a translation

19 Tbid., p. 1414.

»° Constituent Assembly Debates, 14th September, 1949, p. 1463.
21 Tbid., p. 1465.

2 Ibid., p. 1466.

3 Ibid., pp. 1466-7.



LANGUAGE 321

of the same in English, certified by the Governor or Ruler

of the State, should be published and the same should be
decmed to be the authoritative text in English. The amend-

ments of Shri Munshi were accepted by the Assembly and the

articles, as amended, were adopted** by the Assembly on
14th September, 1949.25 After the articles had been adopted,

Dr Rajendra Prasad, President of the Constituent Assembly,

appealed to the members of the Assembly to work the agree-

ment incorporated in the articles on language in a co-operative

spirit.?6

In accepting Hindi as the future national language of India

the representatives of those areas where Hindi was not spoken

showed laudable willingness to compromise while supporters

of Hindi did not press their demand with regard to the question

of numcrals. It should, however, be remembered that language

can be both a unifying and a disintegrating factor. Reactions,

we think, would have been wide and to some extent unfortunate

ifthe Constituent Assembly had decided to impose immediately

the use of the Hindi language for official purposes. The

Assembly very wisely refrained from taking that decision.

The articles adopted by the Assembly provided for the recogni-

tion in States of any language spoken by “‘a substantial propor-

tion of the population”. The articles have enabled the country

to proceed gradually, to consider each step with care and to ad-

just it to popular sentiments and the requirements of the country

as a whole. Much has recently been written and said about

the national language of India. The fact, however, remains

that Hindi has not yct been able to take the place of English

and that there has been a talk to retain English even beyond

the period of fifteen years from the commencement of the

Constitution.27 The immediate task, therefore, is not only to

spread the use of Hindi but also to develop it so that it may

serve for intercourse between different parts in the country.

Hindi should not be indifferent to the genius of other Indian

*4 Thid., pp. 1480, 1489 .
25 The articles became articles 343 to 351 of the Constitution of India.

26 Constituent Assembly Debates, 14th September, 1949, pp. 1489-91.
27 On 19th October, 1962, the Executive Committee of the Congress Parlia-

mentary Party agreed unanimously that the English Language should continue

to be used after the Republic Day in 1965 (i.e. 26th January) as an additional
official language and for the transaction of business in Parliament (The Statesman,

Calcutta, the 20th October, 1962).

G: 1c—21



322 CONSTITUTION OF INDIA

languages and the development of Hindi should be by natural

evolution.”8

28 Shri Lal Bahadur Shastri, Union Home Minister (and now Prime Minister)

is reported to have declared that “unless Hindi is developed and people have
learnt it well, English will have to continue’. See The Statesman, Calcutta,

dated the 24th September, 1962.
It may be noted that in the year, 1963, our Parliament passed the Official

Language Act, 1963. Section 3 of this Act lays down:—

‘“‘Notwithstanding the expiration of the period of fifteen years from the

commencement of the Constitution, the English language may, as from the

appointed day, continue to be used, in addition to Hindi,—

(a) for all the official purposes of the Union for which it was being used

immediately before that day; and

(b) for the transaction of business in Parliament.’’.

“Appointed day” means 26th January, 1965.



CuHaPTeR XIX

AMENDMENT OF THE CONSTITUTION

In this chapter we shall refer to the deliberations of the

Constituent Assembly with regard to the procedure for amend-

ment of the Constitution.

Article 304 of the Draft Constitution, which contained

provisions for amendment of the Constitution, came up for

discussion on 17th September, 1949. On that day, Dr B. R.

Ambedkar, Chairman of the Drafting Committee, moved an

amendment? for the substitution of the following article for

article 304, namely :-—

‘304. An amendment of the Constitution may be

initiated by the introduction of a Bill for the purpose in

either House of Parliament, and when the Bill is passed

in cach House by a majority of the total membership of

that House and by a majority of not less than two-thirds

of the members of that House present and voting, it

shall be presented to the President for his assent and

upon such assent being given to the Bill the Consti-

tution shall stand amended in accordance with the terms

of the Bill:

Provided that if such amendment seeks to make any

change in—

(a) article 43, article 44, articl 60, article 142 or article

213A of this Constitution,? or

(b) Chapter IV of Part V, Chapter VII of Part VI, or

Chapter I of Part IX of this Constitution,® or

(c) any of the Lists in the Seventh Schedule, or

1 Constituent Assembly Debates, 17th September, 1949, p. 1643.

2 Articles 43, 44 dealt with the election of the President. Article 60 dealt with
the extent of the executive power of the Union. Article 142 dealt with the

extent of the executive power of the States.

213A dealt with High Courts in States in Part TI of the First Schedule, Consti-
tuent Assembly Debates, 2nd August, 1949, p. 102.

3 Chapter IV of Part V dealt with Federal Judicature, Chapter VII of Part VI
dealt with High Courts in the States, Chapter ] of Part LX dealt with legislative

relations between the Union and the States.
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(d) the representation of States in Parliament, or

(c) the provisions of this article,

the amendment shall also require to be ratified by the

Legislatures of not Iess than one-half of the States for

the time being specificd in Parts I and III of the First

Schedule by resolutions to that effect passed by those

Legislatures before the Bill making provision for such

amendment is presented to the President for assent.’’.

In the course of the discussion different suggestions were
made through amendments. According to one su{'gestion,’ the

amendment of the Constitution should not be mjde as “‘diffi-

cult” as was sought to be done by the article proposed by

Dr Ambedkar. It was suggested that Parliament alone should

have the power to amend the Constitution, but nq amendment

which was “calculated to infringe or restrict or diminish the

scope of any individual rights, any rights of a perspn or persons

with respect to property or otherwise” should be permissible

under the Constitution.’ It was also said that fhe provision

for two-thirds majority would act as a “break” :and that no

amendment of the Constitution would be possible if that

requirement was adhered to.® According to the second sugges-

tion, in the process of amendments the Legislatures of the

States should not be associated.” According to the third sug-

gestion,® a period of not Iess than six months should intervene

between the initiation of the Bill for amending the Constitution

and its final passage in Parhament. It was argued that if a

period of six months was guaranteed under the Constitution

between the initiation and the final passage of the Bill, then

it would “ensure a proper and adequate discussion in the

country by the people at large. The people can express their

views upon the Bill for an amendment initiated in Parliament’’.9

None of the suggestions made by different members was

accepted by the Assembly and it adopted the article suggested

4 Constituent Assembly Debates, 17th September, 1949, p. 1644.
® Ibid., p. 1641.

8 Ibid., p. 1647.

7 Ibid., p. 1646.

8 Ibid., p. 1650.

® Ibid., p. 1652.
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by Dr Ambedkar.” Article 304 became article 368 of the

Constitution of India.

Thus, the Constituent Assembly provided for some special

procedure for the amendment of the Constitution. It may be

stated here that Lord Birkenhead" described the Constitution

which could be altered with some special formality as a ‘‘con-

trolled’”’ Constitution and the Constitution which could be

altered without any such formality as an “‘uncontrolled” Consti-

tution. Sapru J. of the Allahabad High Court has observed

that?? our Constitution is a controlled Constitution in the

sense that “its terms can only be altered with some

formality’’.

The framers of our Constitution have divided the articles of

the Constitution into three categories for purposes of amend-

ments. In the case of first category of articles, changes may be

made by Parliament by a simple majority. Reference may be

made to articles 4, 169 and 240224 of the Constitution. But such

changes are not to be treated as amendments of the Constitution

as contemplated by article 368. In the case of second category

of articles, a majority of two-thirds of the members present

and voting of cach House and a majority of total member-

ship of each House of Parliament is necessary for amending

them. In the case of third category of articles, ratification by not

less than one half of the legislatures of the States is also necess-

ary. Ratification 1s necessary in the following cases, namely :—

(a) election and the manner of «lection of the President

(articles 54 and 55);

(b) extent of the executive power of the Union and of

the States (article 73 and 162);

(c) constitution, jurisdiction and powers of the Supreme

Court and High Courts (articles 241, Chapter IV of

Part V and Chapter V of Part VI);

(d) distribution of legislative powers (Chapter I of Part XI);

(e) lists in the Seventh Schedule;

(f) representation of States in Parliament; and

10 Ibid., p. 1665.

11 McCawlay vs. The King, A.1.R., 1920 (P.C.) pp. 96-7.
12 Moti Lal vs. the Government of the State of Uttar Pradesh, A.1.R. 1951, Allahabad

257 (295)

124 As originally adopted. Sce new article 239A.
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(g) provisions of article 368 which lays down the procedure

for amendments.

The framers of the Constitution have thus made the amend-

ing process simple and less difficult than what has been

provided in the Constitution of the United States of America.

They have made our Constitution not so flexible 4s the Consti-

tution of the United Kingdom and not so rigid as the Constitu-

tion of the United States of Amecrica.® They Have struck a

good balance. In this connexion we may megtion that in

November 1948, during the general discussion jof the Draft

Constitution Pandit Jawaharlal NehruTM expressefl his opinion

in favour of a flexible Constitution for India. Hg said that a

rigid Constitution would stop the growth of fnation, “the

growth of a living vital organic people’. Spegking on this

subject Dr B. R. Ambedkar, Chairman of fhe Drafting

Committee, said on 25th November, 1949, durifg the Third

Reading of the Constitution Bull, that the Constituent

Assembly had not only “refrained from putting a seal of

finality and infallibility” upon the proposed Constitution but

had actually provided a “‘most facile procedure” for amending

the proposed Constitution. He added: ‘Those who are dis-

satisfied with the Constitution have only to obtain a_ two-

thirds majority, and if they cannot obtain cven a two-thirds

majority in the Parliament elected on adult franchise in their

favour, their dissatisfaction with the Constitution cannot be

deemed to be shared by the general public’. We agree with

this view of Dr Ambedkar.

13 Article V.

4 Constituent Assembly Debates, 8th November, 1948, pp. 322-3.
15 Constituent Assembly Debates, 25th November, 1948, pp. 975-6.
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TEMPORARY AND TRANSITIONAL PROVISIONS

We may now refcr to the deliberations of the Constituent

Assembly with regard to the temporary and _ transitional

rovisions of the Constitution.

The State of Jammu and Kashmir acceded to the Indian

Union on 26th October, 1947,! and the Instrument of Acces-

sion was signed by the Maharaja of that State. That was a

critical period in the history of Jammu and Kashmir. We arc

not concerned here with the political aspect of the question.

We may only say that there was an all-out invasion of Jammu

and Kashmir by raiders which started on 22nd October, 1947.2

It was decided by the Government of India that accession of

Jammu and Kashmir should be subject to the condition that

a plebiscite would be held in that State on the issue of accession

after the raiders were driven out of the State and law and

order were restored.’ The accession which occurred under

section 6 of the Government of India Act, 1935, as adapted

by the Governor-Gencral of India in the exercise of the

powers conferred on him by the Indian Independence Act,

1947, was, however, unconditional and the constitutional

position was that the State of Jammu and Kashmir became

a part of the territory of India. Accordingly, that State was

included by the Drafting Committec in Part IIT of the Draft

Constitution along with other former Indian States. But in

view of the special problem arising in respect of that State

and in view of the fact that the Government of India assured the

people of that State that they would themselves determine

finally their political future, the Constituent Assembly decided

to make special provisions in the proposed Constitution for

that State. The Assembly decided:‘ (a) that the provisions of

article 211A of the Draft Constitution, which contained provi-

sions relating to the constitution of the States specified in

1See White Paper on Indian States, 1950, p. 111.

2 See V. P. Menon, Zhe Story of the Integration of the Indian States, p. 396.
8 See White Paper on Indian States, 1950, p. 111. See V. P. Menon, The Story of

the Integration of the Indian States, pp. 399-400.

4 Constituent Assembly Debates, 17th October, 1949, pp. 421-9.
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Part IT] of the Draft Constitution (i.e. former Indian States) ,%

should not apply in relation to the State of Jammu and

Kashmir; (b) that the power of Parliament to make laws for

that State should be limited to those matters in the Union

List and the Concurrent List which, in consultation with the

Government of that State, were declared by the President to

correspond to matters specified in the Instrumeat of Accession

governing the accession of the State to the Donpnion of India

as the matters with respect to which the Dominjon Legislature

might make laws for that State, and such other matters in

the said Lists as, with the concurrence of the Government of

that State, the President might by order specify; (c) that the

provisions of article 1 should apply in relationjto that State;

(d) that the application of the other articles of the proposed

Constitution would be determined by the Presid@nt in consulta-

tion with the Government of that State; ani (e) that this

interim arrangement would continue until t e¢ Constituent

Assembly for Jammu and Kashmir was conv ned and that

Assembly madc its decisions. These decisions we e incorporated

in a new article, namcly, article 306A. It was also-decided by the

Constituent Assembly that the President might, on the recom-

mendations of the Constituent Assembly of the State of Jammu

and Kashmir, declare that article 306A should cease to be

operative or should be operative only with such exceptions

and modifications as the President might specify.

Explaining the reasons for making special provisions for

Jammu and Kashmir Shri Gopalaswamy Ayyangar,® a member

of the Drafting Committee, said in the Constituent Assembly

on 17th October, 1949, that the ‘‘discrimination’’ was due to

the special conditions of that State. There was a “‘war’”’ going

on within the State and the conditions were still “‘unusual

and abnormal”. Some parts of the State were still in the

hands of “‘enemies’’. He also said that the Government of

India had committed itsclf to the position that an opportunity

would be given to the people of that State to decide whether

they would remain within the Indian Union or would go

out of it. The Government of India also agreed to ascer-

tain the will of the people by means of a plebiscite, provided

$4 See pages 153 to 156.
5 Ibid., pp. 424-7.
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that peaceful and normal conditions were restored and ‘“‘the

impartiality of the plebiscite could be guaranteed.” It was
agreed that the Constituent Assembly of Jammu and Kashmir

would determine the constitution of that State as well as the

sphere of the jurisdiction of the Union over that State. Hence,

the Constituent Assembly of India could only provide for

an interim arrangement for Jammu and Kashmir. It may be

noted here that in the exercise of the power conferred by
article 370 of the Constitution of India (which was article

306A of the Draft Constitution, as adopted by the Constituent

Assembly) the President of India, in consultation with the

Government of Jammu and Kashmir, made the Constitution

(Application to Jammu and Kashmir) Order, 1950. This

order has been superseded by the Constitution (Application

to Jammu and Kashmir) Order, 1954,§ made by the President

of India with the concurrence of the Government of Jammu

and Kashmir. It is stated in this Order that articles 1 and

370 shall apply in relation to the State of Jammu and Kashmir

and that other provisions of the Constitution of India shall

apply to that State subject to the exceptions and modifications

mentioned in the Order.

On 10th October, 1949, the Assembly decided that, subject

to the other provisions of the Constitution, all laws in force

in the territory of India immediately before the commence-

ment of the Constitution should remain in force until altered

or repealed or amended by a competent Legislature or other

compctent authority.? On 7th October. 1949, the Assembly

decided that “such person as the Constituent Assembly of

the Dominion of India shall have clected in this behalf shall

be the President of India until a President has been elected

in accordance with the provisions” of the Constitution.’ It

also agreed upon? other provisions of the Constitution relating

to the transitional period.

6 See The Constitution of India (As modified up to Ist July, 1960) published
by Government of India (Appendix).

7 Constituent Assembly Debates, 10th October, 1949, pp. 53, 72. This became
article 372 of the Constitution of India.

® Constituent Assembly Debates, 7th October, 1949, pp. 9-11. This became
article 380 of the Constitution of India.

® Constituent Assembly Debates, 7th October, 1949, pp. 23-7. Articles 312A,
312B, 312C, 312D, 312E, 312G, 312H. These became articles 383, 384, 385, 386,
387, 389, 390 of the Constitution of India.



CHAPTER XXI

COMMENCEMENT, REPEALS AND THIRD

READING

On the 17th October, 1949, the Constitacnt Assembly

decided’ that the articles of the Draft Constitution relating

to citizenship and certain other articles relating to the transi-

tional provisions should come into force at Fc and the
remaining provisions should come into force on 26th January,

1950. It also decided that the Indian Independi nce Act, 1947,

and the Government of India Act, 1935, shoujid be repealed.

We may mention here that the Second Heading of the
Constitution Bill was concluded on this day anil the Assembly

adjourned to a date in November, 1949, to He fixed by the

President.”

The Third Reading of the Constitution {Bill began on
17th November, 1949? and continued up to 26th November,

1949. A number of members spoke on differest provisions of

the Draft Constitution and appreciated the work of the Draft-

ing Committee. On 26th November, Dr Rajendra Prasad, Pre-

sident of the Constituent Assembly, addressed‘ the Assembly.

In his address he reviewed the salient features of the Consti-

tution. After the address of the President, the motion ‘“That

the Constitution as settled by the Assembly be passed”, was

adopted by the Assembly.’ The President then authenticated

the Constitution. After that the Assembly adjourned till

such date before 26th January, 1950, as the President might

fix.”

The Assembly met on 24th January, 1950, at 11 a.m. The

President called upon Shri H. V. R. Ienger, Returning Officer

and Secretary to the Constituent Assembly, “to make an

announcement.”’® Shri Jenger declared Dr Rajendra Prasad

1 Constituent Assembly Debates, 17th October, 1949, pp. 412, 421.
2 Ibid., p. 457.

8 Constituent Assembly Debates, 17th November, 1949, p. 607.
4 Constituent Assembly Debates, 26th November, 1949, p. 984.

® Ibid., p. 995.

® Ibid., p. 995.

? Ibid. p. 996.

§ Constituent Assembly Debates, 24th January, 1950, p. 2.
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to be duly clected to the office of the President of India.?®

Two hand-written copies of the Constitution, in English and

Hindi, and also a printed copy in English were then signed by

the members of the Assembly.1° The first to sign was Pandit

Jawaharlal Nehru. After the members had signed the President

signed the copies of the Constitution.

The Constituent Assembly of India then adjourned sine

diy MW

° Ibid., p. 3.
10 Thid., p. 6.

11 Ibid., p. 7.



CHAPTER XXII

CONCLUSION

In the preceding chapters we have referred to the delibera-

tions of the Constituent Assembly of Indja from 9th Decem-

ber, 1946 to 24th January, 1950. We have also referred

therein to subsequent developments inj the constitutional

sphere.

When the Constituent Assembly met on 9th December,

1946, out of 296 members representing British India 205

members belonged to the Congress Party. The respective

positions of the parties in the Constitucrt Assembly were as

follows?:---

Section A — (MADRAS, BOMBAY, ORIBSA, U.P., C.P. and
BERAR, BIHAR, COORG, DELHI, AJMER-

MERWARA)

Congress 164 (162 Gencral, 2 Muslim).

Muslim League 19 (Muslim).

Independent 7 (General).

Section B— PUNJAB, N.W.F. PROVINCE, SIND,

BALUCHISTAN)

Congress 9 (7 Gencral, 2 Muslim).

Muslim League 9 (Muslim).

Unionist Party 3 (2 Gencral, 1 Muslim).

Independent 1 (Muslim).?

(All Sikh seats 4 were vacant).

Section C’— (BENGAL, ASSAM)

Congress 32 (General)

Muslim League 35 (Muslim)$

Communist 1 (General).

1 Indian Annual Register, 1946, ti, pp. 54, 317-325. The Statesman, Calcutta,

2nd December, 1946. See page 17.

*'The Muslim member representing Baluchistan became the supporter of the

Muslim League— The Statesman, Calcutta, 2nd December, 1946.

* It was reported in the Statesman that in section C all 36 Muslim members

were Leaguers. See The Statesman, 2nd December, 19-46.
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Scheduled Castes

Federation .» 1 (General).

Krishak Proja

Party -- | (Muslim).

Congrcss .. 205

Muslim League .. 43

Unionist Party . 3

Independent . 8

Communist . J

Scheduled Castes Federation 1

Krishak Proja Party .. ]

292

Sikhs (Vacant) we 4

GRAND TOTAL .. .. 296

After the partition of the country the number of Muslim

League members became far less as most of the Muslim

League membcrs went over to Pakistan. In this connexion

it may be mentioned that on 23rd November, 1946, the

Congress at its Meerut session took decisions on certain

fundamentals of the future constitution of India. It adopted

the following resolution? :—

“On the eve of the summoning of the Constituent

Assembly to frame a constitution for India, this Congress

declares that it stands for an independent sovercign

Republic wherein all powers and authority are derived

from the people, and for a constitution wherein social ob-

jectives are laid down to promote freedom, progress and

equal opportunity for all the people of India, so that this

ancient land attains its rightful and honoured place in the

world and makes its full contribution to the promotion

of world peace and the progress and welfare of mankind,

and directs all congressmen to work to this end.”’.

Indian Annual Register, 1946, ii, pp. 121, 292.
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The Objectives Resolution moved by Pandit Jawaharlal Nehry

on 13th December, 1946,5 was on the lines of the above resoly-

tion of the Congress Party adopted on 23rd November, 1946.

Thus, decisions on the fundamentals of the future constituticy

had been first taken by the Congress Party and then it was

accepted by the Constituent Assembly. It was observed by

Syed Muhammad Sa’adulla,¢ a member of the Drafting

Committee, that all important decisions relating to the pro-

posed Constitution were taken by the (Constituent Assembly

after they had been thoroughly considdred separately by the

Congress. We have shown some instanegs of this before.” ‘The

following extract from the speech of Shi K. Santhanam also

shows that the provisions of the propaged Constitution were

thoroughly examined by the Congress a its party meetings:

“I should also mention that it was not only on the

open floor of the House that the Constitution has becn

scrutinised, but much more severe. within the Congress

Party meetings. I do not want td mention names, but

a group of pcople in the Party took greatest pains to!

scrutinise every clause and every article and a great deal

of improvement was made in those meetings. But for

their scrutiny the Constitution would not have been as

good as it is.’’8

Prof. Shibban Lal Saksena observed® that the mectings of the

Congress Party became really the mectings of the Constituent ,

Assembly and that in the Constituent Assembly the decisions

reached at the mectings of the Congress Party were only

“registcred’’. He also said that the Drafting Committee could

not get the advantage of the free opinion of the whole Housc

and decisions of the Congress Party alone became binding

on it. Speaking on the role played by the Congress Party in

the Constituent Assembly, Dr B. R. Ambedkar, Chairman

of the Drafting Committee said on 25th November, 1949:

5 See page 33-34.

® Constituent Assembly Debates, 21st November, 1949, p. 733.

7Sec pages 60, 97, 316.

§ Constituent Assembly Debates, 19th November, 1949, p. 720.

® Ibid.. p. 704. Prof. Saksena belonged to the Congress Party. See Indian
Annual Register, 1946, 1, p. 319.
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“The task of the Drafting Committee would have been a

very difficult one if this Constituent Assembly has been merely

a motley crowd, a tasselcted pavement without cement, a

black stone here and a white stone there in which each member

or each group was a law unto itself. There would have nothing

else but chaos. This possibility of chaos was reduced to nil

by the existence of the Congress Party inside the Assembly

which brought into its proceedings a sense of order and disci-
pline. It is because of the discipline of the Congress Party

that the Drafting Committee was able to pilot the Constitution

in the Assembly with the sure knowledge as to the fate of

each article and each amendment. The Congress Party is,

therefore, entitled to al] the credit for the smooth sailing of

the Draft Constitution in the Assembly.’’?°

From what we have shown above it may be said that the

onstitution was framed practically by the members of one

political party in India, namely, the Indian National Congress.

Next comes the Drafting Committee and its Chairman,

Dr B. R. Ambedkar. The Committee and its Chairman made

a great contribution to the making of the new Constitution

of India so far as the actual drafting of the Constitution was

concerned. This was acknowledged by a number of members

during the Third Reading of the Constitution Bil. Paying

tribute to the Drafting Committee and its Chairman, President

of the Constituent Assembly, Dr Rajendra Prasad said" that

with great “‘zeal and devotion” the members of the Drafting

Committee and specially its Chairman, Dr Ambedkar, had

worked. He added: ‘‘We could never make a decision which

was or could be ever so right as when we put him on the

Drafting Commitice and made him its Chairman. He has not

only justified his selection but added lustre to the work which

he has done. In this connection, it would be invidious to make

any distinction as among the other members of the Committce.

I know they have all worked with the same zeal and devotion

as its Chairman, and thcy deserved the thanks of the country”’.

No greater tribute perhaps could have been given to the

Drafting Committee and its Chairman. We have shown in the

preceding chapters how the Drafting Committce ably piloted

10 Constituent Assembly Debates, 25th November, 1949, p. 974.

11 Constituent Assembly Debates, 26th November, 1949, p. 994.
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the Constitution Bill in the Assembly. In fact, it was not an

easy task to deal with approximately 7635 amendments? to

the Draft Constitution. Dr Ambedkar was described by a

member as “‘the Manu of the present age.’’}3 Whatever the

connotation of the expression chosen, we may say that Dr

Ambedkar deserved to be praised for the work he did. We

may mention here that Dr Ambedkar did not belong to

the Congress Party. He was a member of the Scheduled Castes

Federation. He joined the Constituent Apsembly in order to
fight for the rights and privileges of t e Scheduled Caste

minority and when he joined the Asscm ly he did it “funder

protest’’.14 Subsequently, however, he bécame Chairman of

the Drafting Committce.

The members of the Drafting Commitee did not always
express the same opinion on all issues. Ne have seen? that

during the discussion on fundamental rights Shri K. M.

Munshi, a member of the Drafting Corpmittec, pleaded for

the acceptance of the “due process” clausd, but he was opposed

by Shri Alladi Krishnaswami Ayyar, ang@ther member of the

Drafting Committee. Dr Ambedkar, on ‘the other hand, did

not express any definite opinion on the issue and he preferred

to leave the matter to be decided by the Assembly. We have

also scen!® how two members of the Drafting Committee,

namely, Shri Alladi Krishnaswami Ayyar and Dr Ambedkar,

found themselves in opposition to each other on the question

of civil appcllate jurisdiction of the Supreme Court. This

shows that the members of the Drafting Committee expressed

frecly their views on issucs that came before the Constituent

Assembly. We have also shown how on a number of occasions

Shri T. T. Krishnamachari, who originally had not been a

member of the Drafting Committee but became later on a

member of the Drafting Committee, justified different provi-

sions of the proposed Constitution.164

It is not possible to make an assessment of the contribution

of each individual member of the Constituent Assembly to

12 Constituent Assembly Debates, 25th November, 1949, p. 972.

bee Govind Das, see Constituent Assembly Debates, 17th November, 1949,
p. 610.

14 The Statesman. Calcutta, 7th December, 1946.

15 See pages 84-86.

16 See page 246.
16A See pages 75, 101, 140, 197, 248.
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the making of the Constitution. Among the members who
materially contributed to the making ofthe new Constitution
of India we may mention the names of Pandit Jawaharlal

Nehru, Sardar Vallabhbhai Patel, Shri Thakurdas Bhargava,

Shri H. V. Kamath, Prof. Shibban Lal Saksena, Kazi Syed

Karimuddin, Shri Hirday Nath Kunzru, Shri Damodar

Swarup Seth, Shri Naziruddin Ahmad, Shri Mahabir ‘lyagi,
Prof. K. T. Shah, Shri Govind Ballabh Pant, and Shri Punjub

Rao Deshmukh. Pandit Jawaharlal Nehru and Sardar Ballabh-

bhai Patel were the Chairmen of many Committees!” of the

Constituent Assembly. Pandit Nehru expressed his opinion on

many important issues. It may be recalled?® that Pandit

Nehru moved article 24 of the Draft Constitution which

dealt with the right to property and he pleaded for its accept-

ance by the House. He opposed the idea of setting up of a

non-parliamentary executive at the Centre and also the idea

that the ministers should be elected by proportional representa-

tion by single transferable Votc.'® During discussion on the

question of the national language of India he emphasised the

necd of proceeding cautiously on the issuc of national langu-

age.29 His suggestions were always accepted by the Assembly.

We may now turn to Sardar Vallabhbhai Patel. The

Constituent Assembly had to deal with many difficult problems.

Two of such problems were the problem relating to the

former Indian States and the problem relating to minorities.

The credit for solving these problems was entircly duc to

Sardar Patel. It was due to the effort of Sardar Patel that

integration of the former Indian States was possible*! which

enabled the Constituent Assembly to bring those States

into line with other States of the Indian Union. It

was again due to the effort of Sardar Patcl that the

17 Pandit Nehru was the Chairman of the following Committees, namely:—
Union Powers Committee, Negotiating Committec, Union Constitution

Committee.

Sardar Patel was the Chairman of the following Committees, namely :—

Advisory Committee on Minorities, Fundamental Rights, etc., Provincial

Constitution Committee, Advisory Committee on North East Frontier
(Assam) Tribal and Excluded and Partially Excluded Areas (other than
Assam).

18 See page 95.

19 See page 121.
20 See Chapter XVIII.

21 Constituent Assembly Debates, 19th November, 1949, p. 691.

G: Ic—2ZZ
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system of scparate electorate and the system of reserva-

tion of seats for minorities other than Scheduled Castes

and Scheduled Tribes were abolished. Speaking about the

integration of the former Indian States Dr Rajendra Prasad,

President of the Constituent Asscmbly, said:?? “It must be

said to the credit of the Princes and the people of the States

no less than to the credit of the States ;Muinistry under the

wise and far-sighted guidance of Sardaf Vallabhbhai Patel

that by the time we have been able to p.}ss this Constitution,

the States are now more or less in the me position as the

Provinces and it has become possible to flescribe all of them

including the Indian States and the Prov.fnces as States in the

Constitution.” Speaking about the contribfation of Sardar Patel

in solving communal problem in aa President of the

Assembly said:°8 ‘“‘What had proved ins luble at the Round

Table Conference and had resulted in the division of the

country has been solved with consent of ql] parties concerned,

and again under the wise guidance of th¢ Honourable Sardar
Vallabhbhai Patel”.

We may now turn to some other members of the Constituent

Assembly. It was Pandit ‘Vhakur Das Bhargava*4 who suggested

that the State should be empowcred to impose “reasonable”

restrictions on the exercise of fundamental rights by the citizens.

We have scen that his suggestion was accepted by the Assem-

bly.244 We have stated before how the expression “reasonable

restrictions” was interpreted by our Supreme CourtTM48 and how

that resulted in subsequent amendments of the Constitution.

Shri H. V. Kamath, Prof. Shibban Lal Saksena, Prof. K. T.

Shah and Shri Hirday Nath Kunzru made several suggestions

through amendments. They moved the amendments because

they wanted to lay their points of view before the Assembly.

The points of view they raised were, as Dr Ambedkar observed,

“‘mostly ideological” .** But almost all of their suggestions were

not accepted by the Assembly. The fact that the Assembly

could not accept their suggestions did not diminish the value

*2 Constituent Assembly Debates, 26th November, 1949, p. 986.

23 Ibid.

2! See page 75.

4A See page 77.
*4B See pages 77-78.
* Constituent Assembly Debates, 251h November, 1949, p. 974.
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of their suggestions nor lessen the services they had rendcred

to the Assembly in “enlivening its proceedings’. Dr Ambedkar

expressed his gratefulness?® to those members and said that

but for those members he would not have got the opportunity
of expounding the principles underlying the proposed Consti-

tution, which in his opinion was “more important than the

mere mechanical work of passing the Constitution”. It may

be mentioned in this connexion that the suggestion of Shri

Kamath and Shr? Kunzru that provisions should not be

made in the Constitution for suspending all the fundamental

rights during emergency was accepted by the Assembly. As

a result, a new article was substituted for article 280.27 We

have also seen that the Assembly accepted the suggestion of

Shri H. N. Runzru and agreed that Parliament should be

authorised to make provisions in relation to matters connected

with the appointment of the Election Commissioners and

their conditions of service.2“ Pandit Gobind Ballabh Pant

seriously opposed the provisions of clause 15 of the report of

the Provincial] Constitutional Committee which sought to vest

special responsibilities in the Governor under certain circum-

stances.78 His suggestion was not accepted by the Assembly

in July, 1947, and the provisions of clause 15 were incorporated

by the Drafting Committee in article 188 of the Draft Consti-

tution. But we have seen that article 188 was subsequently

deleted from the Constitution.?8

Kazi Syed Karimuddin and Shri Z. H. Lari fought for the

protection of cultural rights of minorities and their suggestions

were ultimatcly accepted by the Assembly.”

We have scen how a sharp debate developed over the

suggestion of Shri Mahavir Tyagi that there should not be any

constitutional prohibition against imposing tax on salt and

how his suggestion was accepted by the Assembly.*°

The name of Shri B. N. Rau,®! Constitutional Adviser of

the Constituent Assembly, should also be mentioned in this

26 Ibid.
27 See pages 218-9.

274 See pages 307-8.

28 See page 147.

8A See page 215.

29 See pages 92-93.
39 Sec pages 277-9.

31 Constituent Assembly Debates, 18th November, 1949, pp. 648, 683, 21st
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connexion. He prepared a rough draft of the proposed Consti-

tution on the basis of the reports of the various committees

of the Constituent Assembly for the ¢onsideration of the

Drafting Committee. He enabled the members of the Assembh

to perform their duties with thoroughnegs by supplying them

with materials on which they could work. Dr Rajendra

Prasad rightly said®? that if Dr B. R. ;Ambedkar was “the
skilful pilot of the Constitution throug its different stages.

Shri B. N. Rau was the person who vispalised the plan and

laid its foundation”’.

We inust also mention that the contribution of Dr Rajendr.

Prasad to the making of the Conetieutiog was also very great.
He conducted the proceedings of the A: .embly with dignity,

impartiality and firmness. On the one and he “liberally?

allowed members opposed to the recqmmendations of thi

Drafting Committee to place their v@ wpoints before the

Asseinbly and on the other hand he did{not disallow amend-

ments of the Drafting Committee on meri ly technical grounds.

Dr. Ambedkar cxpressed his gratitude to the President fo

“not permitting legalism to defeat the work of the constitution-

making”’.

We have finished our labour and shown how the present

Constitution of India has been framed down to date. On a

very careful examination of what the Constituent Assembly

of India did we fully agree with the view of Dr Rajendra

Prasad, President of the Constituent Assembly, when he

observed on 26th November, 1949, that the Assembly had

accomplished a task of “tremendous magnitude”. We sincerely

hope that the Constitution framed by the Assembly will be

devotedly worked by the people of India. We cannot do

better than conclude our work with the following observation

of Dr Rajendra Prasad, made on 26th November, 1949, in the

Assembly#?:-—

“Whatever the Constitution may or may not provide,

November, 1949, pp. 758, 840, 25th November, 1949, p. 974., 26th November,
1949, p. 986.

32 See B. N. Rau, Indian Constitution in the Making, Foreword VI.

33 Constituent Assembly Debates, 17th November, 1949, p. 634. Constituent

Assembly Debates, 25th November, 1949, p. 975.

34 Constituent Assembly Debates, 26th November, 1949, pp. 993-4.
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the welfare of the country will depend upon the way in

which the country is administered. That will depend upon

the men who administer it. It is a trite saying that a

country can have only the Government it deserves... .

After all, a Constitution like a machine is a lifeless thing.

It acquires hfe because of the men who control it and

operate it, and India needs today nothing more than a

sct of honest men who will have the interest of the country

before them....We can only hope that the country will

throw up such men in abundance.”.
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THE CONSTITUTION (FIRST AMENDMENT), ACT, 1951

[18th Fune, 1951}

AN ACT TO AMEND THE CONSTITUTION OF INDIA.

Br. it enacted by Parliament as follows:—

1. Short title.—This Act may be called the Constitution (First

Amendment) Act, 1951.

2. Amendment of article 15.—To article 15 of the Constitution,

the following clause shall be added:—

‘*(4) Nothing in this article or in clause (2) of article 29 shall

prevent the State from making any special provision for the

advancement of any socially and educationally backward classes

of citizens or for the Scheduled Castes and the Scheduled Tribes.”’

3. Amendment of article 19 and validation of certain

laws.—(1) In article 19 of the Constitution.

(a) for clause (2), the following clause shall be substituted, and

the said clause shall be deemed always to have been enacted in

the following form, namely :-—-

**(2) Nothing in sub-clause (a) of clause (1) shall affect the

operation of any existing law, or prevent the State from making

any law, in so far as such law imposes reasonable restrictions

on the exercise of the right conferred by the said sub-clause in

the interests of the security of the State, friendly relations with

foreign States, public order, decency or morality, or in relation

to contempt of court, defamation or incitement to an offence.”

(b) in clause (6), for the words beginning with the words

“nothing in the said sub-clause” and ending with the words

“occupation, trade or business’, the following shall be substi-

tuted, namely :—

“nothing in the said sub-clause shall affect the operation of

any existing law in so far as it relates to, or prevent the State

from making any law relating to,—

(z) the professional or technical qualifications necessary for

343
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practising any profession or carrying on any occupation, trade

or business, or

(a) the carrying on by the State. or by a corporation owned

or controlled by the State, of any trade, business, industry or

service, whether to the exclusion, complete or partial, of citizens

or otherwise ” '

(2) No law in force in the territory of India gmmediately before the
commencement of the Constitution which consistent with the

provisions of article 19 of the Constitution as amended by sub-

section (1) of this section shall be deemed p be void, or ever to

have become void, on the ground only tha:, being a law which

takes away or abridges the right conferred by sub-clause (a) of

clause (1) of the said article, its operation wis not saved by clause

(2) of that article as originally enacted.

Explanation.—In this sub-section, the expiession “law in force”

has the same meaning as in clause (1) of articld 13 of the Constitution.

4, Insertion of new article 31A.—After drticle 31 of the Consti-
tution, the following article shall be inserted} and shall be deemed

always to have been inserted, namely :—

“31A. Saving of laws providing for acquisition of estates, etc.—

(1) Notwithstanding anything in the foregoing provisions of this

Part, no law providing for the acquisition by the State of any

estate or of any rights therein or for the extinguishment or modi-

fication of any such rights shall be deemed to be void on the

ground that it is inconsistent with, or takes away or abridges

any of the rights conferred by, any provisions of this Part:

Provided that where such law is a law made by the Legislature

of a State, the provisions of this article shall not apply thereto

unless such law, having been reserved for the consideration of the

President, has received his assent.

(2) In this article,—

(a) the expression “estate” shall, in relation to any local

area, have the same meaning as that expression or its local

equivalent has in the existing law relating to land tenures in

force in that area, and shall also include any jagir, inam or

muafi or other similar grant;

(b) the expression “rights”, in relation to an estate, shall in-

clude any rights vesting in a proprietor, sub-proprietor, under
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proprietor, tenure-holder or other intermediary and any rights

or privileges in respect of land revenue.”

5, Insertion of new article 31B.—After article 31A of the

Constitution as inserted by section 4, the following article shall be

inserted, namely :—

“31B. Validation of certain Acts and Regulations..—Without

prejudice to the generality of the provisions contained in article

31A, none of the Acts and Regulations specified in the Ninth

Schedule nor any of the provisions thereof shall be deemed to

be void, or ever to have become void, on the ground that such

Act, Regulation or provision is inconsistent with, or takes away
or abridges any of the rights conferred by, any provisions of this

Part, and notwithstanding any judgment, decree or order of

any court or tribunal to the contrary, each of the said Acts and

Regulations shall, subject to the power of any competent Legis-

lature to repeal or amend it, continue in force.”

6. Amendment of article 85.—For article 85 of the Consti-

tution, the following article shall be substituted, namely :-—

“85. Sesstons of Parliament, prorogation and dissolution. -—(1) ‘The

President shall from time to time summon each Tiouse of Parlia-

ment to meet at such time and place as he thinks fit, but six months

shall not intervene between its last sitting in one session and the

date appointed for its first sitting im the next session.

(2) The President may from time to ume—

(a) prorogue the Houses or either House,

(b) dissolve the House of the People.”

7. Amendment of article 87.-—In article 87 of the Const

tution,—

(1) in clause (1), for the words “‘every session” the words ‘‘the

first session after each general election to the House of the People

and at the commencement of the first session of each year” shall

be substituted ;

(2) in clause (2), the words ‘and for the precedence of such

discussion over other business of the House’ shall be omitted.

8. Amendment of article 174.-—For article 174 of the Consti-

tution, the following article shall be substituted, namcly :—
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‘174, Sessions of the State Legislature, prorogation and dissolu-

tion.—(1) The Governor shall from time to time summon the

Flouse or each House of the Legislature of the State to meet at

such time and place as he thinks fit, but six months shall not

intervene between its last sitting in one session and the date

appointed for its first sitting in the next gession.

(2) The Governor may from time to time-

(a) prorogue the House or either Hopse,

(b) dissolve the Legislative Assembly.

9. Amendment of article 176.—In art#le 176 of the Consti-

tution,—

(1) in clause (1), for the words “‘every s$ssion” the words “‘the

first session after each general election to tle Legislative Assembly

and at the commencement of the first sess} »n of each year” shall

be substituted; |

(2) in clause (2) the words ‘tand for dhe precedence of such

discussion over other business of the Hou shall be omitted.

10. Amendment of article 341.—In clause (1) of article 341 of

the Constitution, for the words “may, after consultation with the

Governor or Rajpramukh of a State,” the words ‘“‘may with respect

to any State, and where it is a State specified in Part A or Part B

of the First Schedule, after consultation with the Governor or Raj-

pramukh thereof:” shall be substituted.

11. Amendment of article 342.—In clause (1) of article 342

of the Constitution, for the words “may, after consultation with the

Governor or Rajpramukh of a State,” the words “‘may with respect

to any State, and where it is a State specified in Part A or Part B

of the First Schedule, after consultation with the Governor or Raj-

pramukh thereof,” shall be substituted.

12. Amendment of article 372.—In sub-clause (a) of clause

(3) of article 372 of the Constitution, for the words “two years”

the words “‘three years” shall be substituted.

13. Amendment of article 376.—At the end of clause (1) of

article 376 of the Constitution, the following shall be added,

namely :—

“Any such Judge shall, notwithstanding that he is not a citizen
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of India, be eligible for appointment as Chief Justice of such High

Court, or as Chief Justice or other Judge of any other High Court.”

14. Addition of Ninth Schedule.—After the Eighth Schedule

to the Constitution, the following Schedule shall be added, namely :—

eee,

Oo.

9.

10,

II.

12.

13.

“NINTH SCHEDULE

[Article 3/B]

The Bihar Land Reforms Act, 1950 (Bihar Act XXX of 1950).

. The Bombay Tenancy and Agricultural Lands Act, 1948

(Bombay Act LXVII of 1948).

. The Bombay Malcki Tenure Abolition Act, 1949 (Bombay

Act LX1 of 1949).

. The Bombay Taluqdani Tenure Abolition Act, 1949 (Bombay

Act LXIT of 1949).

The Panch Mahals Mchwassi ‘Tenure Abolition Act, 1949

(Bombay Act LAI of 1949),

The Bombay Khoti Abolition Act. 1950 (Bombay Act VI of

1950).

. The Bombay Paragana and Kulkarni Watan Abolition Act,

1950 (Bombay Act LX of 1950).

The Madhya Pradesh Abolition of Proprietary Rights (Estates,

Mahals, Alienated Lands) Act, 1950 (Madhya Pradesh Act

J of 1951).

The Madras Lstates (Abolition and Conversion into Ryotwart)

Act, 1948 (Madras Act XAVI of 1948).

The Madras Estates (Abolition and Conversion into Ryotwar1)

Amendment Act, 1950 (Madras Act I of 1950).

The Uttar Pradesh Zamindari Abolition and Land Relorms

Act, 1950 (Uttar Pradesh Act I of 1951).

The Hyderabad (Abolition of Jagirs) Regulation, 1358}. (No.

LXIX of 1358, Fasli).

The Hyderabad Jagirs (Commutation) Regulation, 1359F.

(No. XXV of 1359, Fasli).”
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APPENDIX 2

THE CONSTITUTION (SECOND AMENDMENT)

ACT, 1952

[Jst May 1953 |

AN ACT FURTHER TO AMEND THE CONST ETUTION OF INDIA.

BE it enacted by Parliament as follows :—

1. Short title.—This Act may be called the Constitution (Second

Amendment) Act, 1952.

2. Amendment of article 81.—In sulb-cl suse (6) of clause (1)

of article 81 of the Constitution, the words pnd figures “‘not less

than one member for every 750,000 of the gopulation and” shall

be omitted.

APPENDIX 3

THE CONSTITUTION (THIRD AMENDMENT)

ACT, 1954

22nd February, 1953 |

AN ACT FURTHER 'TO AMEND THE CONSTITUTION OF INDIA.

Be it enacted by Parliament in the Fifth Year of the Republic of

India as follows :—

1. Short title.—Thius Act may be called the Constitution (Third

Amendment) Act, 1954.

2. Amendment of the Seventh Schedule.—In the Seventh

Schedule to the Constitution, for entry 33 of List HI, the following

entry shall be substituted, namely :—

**33. Trade and commerce in, and the production, supply and

distribution of,—

(a) the products of any industry where the control of such

industry by the Union is declared by Parliament by law to be

expedient in the public interest, and imported goods of the

same kind as such products;
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(6) foodstuffs, including edible oilseeds and oils:

(c) cattle fodder, including oilcakes and other concen-

trates;

(d) raw cotton, whether ginned or unginned, and cotton

seed, and

(e) raw jute.”

APPENDIX 4

THE CONSTITUTION (FOURTH AMENDMENT)

AGP. 1955

[27th April, 1955]

AN AGT FURTHER TO AMEND THE CONSTITUTION OF INDIA.

Br it enacted by Parliament in the Sixth Year of the Republic of

India as follows:—

1. Short title.—This Act may be called the Constitution (Fourth

Amendment) Act, 1955.

2. Amendment of article 31.-—In article 31 of the Constitution,

for clause (2), the following clauses shall be substituted, namely :-—

‘*(2) No property shall be compulsorily acquired or requisi-

tioned save for a public purpose and save by authority of a law

which provides for compensaiion for the property so acquired

or requisitioned and either fixes the amount of the compensation

or specifies the principles on which, and the manner in which,

the compensation is to be determined and given; and no such

law shall be called in question in any court on the ground that

the compensation provided by that law is not adequate.

(2A) Where a law does not provide for the transfer of the

ownership or right to possession of any property to the State

or to a corporation owned or controlled by the State, it shall

not be deemed to provide for the compulsory acquisition or

requisitioning of property, notwithstanding that it deprives any

person of his property.”

3. Amendment of article 31A.—In article 31A of the Consti-

tution.—
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(a) for clause (1), the following clause shall be, and shall be

deemed always to have been, substituted namely:—

“(1) Notwithstanding anything contained in article 13, no law

providing for—

(a) the acquisition by the State of any ¢state or of any rights

therein or the extinguishment or moclipeation of any such
rights, or

(b) the taking over of the management of any property by

the State for a limited period cither in fhe public interest or

in order to secure the proper managemer}t of the property, or

(c) the amalgamation of two or more |jorporations either in

the public interest or in order to secure) the proper manage-

ment of any of the corporations, or

(dq) the extinguishment or modificatin of any rights of

Managing agents, sccretaries and treasurer}, managing directors,

directors or managers of corporations, 4 of any voting rights
of shareholders thereof, or

(ce) the extinguishment or modification 6f any rights accruing

by virtue of any agreement, lease or licence for the purpose

of searching for, or winning, any mincral or mineral oil, or

the premature termination o1 cancellation of any such agree-

ment, lease or licence,

shall be deemed to be void on the ground that it is inconsistent

with, or takes away or abridges any of the rights conferred by article

14, article 19 or article 3]:

Provided that where such law is a law made by the Legislature

of a State, the provisions of this article shall not apply thereto un-

less such law, having been reserved for the consideration of the

President, has received his assent.’’; and

(b) in clause (2),—

(i) in sub-clause (a), after the word “grant’’, the words

‘“‘and in the States of Madras and Travancore-Cochin, any

janmam right” shall be, and shall be deemed always to have

been, inserted; and

(ii) in sub-clause (b), after the word “‘tenure-holder’’, the

words ‘‘raiyat, under-ratyat’ shall be, and shall be deemed always

to have been, inserted.

4. Substitution of new article for article 305.—For article
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305 of the Constitution, the following article shall be substituted,
namely :—

“305. Saving of existing laws and laws providing for Stale

monopoltes.—Nothing in articles 301 and 303 shall affect the

provisions of any existing law except in so far as the President

may by order otherwise direct; and nothing in article 301 shall

affect the operation of any law made before the commencement

of the Constitution (Fourth Amendment) Act, 1955, in so far as

it relates to, or prevent Parliament or the Legislature of a State

from making any law relating to, any such matter as is referred

to in sub-clause (i) of clause (6) of article 19.”

5, Amendment of the Ninth Schedule.—1n the Ninth Schedule

to the Constitution, after entry 13, the following entries shall be

added, namely :-—

14, The Bihar Displaced Persons Rehabilitation (Acquisi-

tion of Land) Act, 1950 (Bihar Act XXXVIIT of 1950).

15. The United Provmces Land Acquisition (Rehabilitation

of Refugees) Act, 1948 (U.P. Act XXXVI of 1948).

16. The Resettlement of Displaced Persons (Land Acquisi-

tion) Act, 1948 (Act LX of 1948).

17, Sections 52A to 52G of the Insurance Act, 1958 (Act TV

of 1938), as inserted by section 42 of the Insurance (Amendment)

Act, 1950 (Act XLVIT of 1950).

18. The Railway Companies (mergency Provisions) Act,

1951 (Act LI of 1951).

19, Chapter III-A of the Industries (Development and

Regulation) Act, 1951 (Act LXV of 1951), as inserted hy section

13 of the Industries (Development and Regulation) Amend-

ment Act, 1953 (Act XXVI of 1953),

90. The West Bengal Land Development and Planning Act,

1948 (West Bengal Act XXI of 1948), as amended by West

Bengal Act XXIX of 195].”.
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APPENDIX 5

THE CONSTITUTION (FIFTH AMENDMENT) ACT, 1955

[24th December, 1955}

AN ACT FURTHER TO AMEND THE CONSTITUT ION OF INDIA

BE it enacted by Parliament in the Sixth Year of the Republic of
India as follows:—

1. Short title.—This Act may be called the Constitution (Fifth

Amendment) Act, 1955.

2. Amendment of article 3.—In articl 3 of the Constitution.

for the proviso, the following proviso shall bq substituted, namely :—

“Provided that no Bill for the purp(se shall be introduced

in either House of Parliament except di the recommendation

of the President and unless, where tha proposal contained in

the Bill affects the area, boundaries or name of any of the States

specified in Part A or Part B of the First Schedule, the Bill has

been referred by the President to the Legislature of that State

for expressing its views thereon within such period as may

be specified in the reference or within such further period as

the President may allow and the period so specified or allowed

has expired.”

APPENDIX 6

THE CONSTITUTION (SIXTH AMENDMENT)

ACT, 1956

[21th September, 1955]

AN ACT FURTHER TO AMEND THE CONSTITUTION OF INDIA.

BE it enacted by Parliament in the Seventh Year of the Republic

of India as follows :—

1. Short title.—This Act may be called the Constitution (Sixth

Amendment) Act, 1956.

2. Amendment of the Seventh Schedule.—In the Seventh

Schedule to the Constitution,—
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(a) in the Union List, after entry 92, the following entry

shall be inserted, namely :-—

“992A. ‘Taxes on the sale or purchase of goods other than

newspapers, where such sale or purchase takes place in the

course of inter-State trade or commercce.”’; and

(b) in the State List, for entry 54, the following entry shall

be substituted, namely :-—

“54. Taxes on the sale or purchase of goods other than

newspapers, subject to the provisions of entry 92A of List T.”’.

3. Amendment of article 269.—In article 269 of the Cons-

titution,—

(a2) in clause (1), after sub-clause (/), the following sub-

clause shall be inserted, namely :—

“(g) taxes on the sale or purchase of goods other than

newspapers, where such sale or purchase takes place in the

course of inter-State trade or commercce.”’; and

(b) after clause (2), the following clause shall be inserted,

namely :—

(3) Parliament may by law formulate principles for

determining when a sale or purchase of goods takes place

in the course of inter-State trade or commerce.”.

4. Amendment of article 286.—In article 286 of the Consti-

tution,—

(a2) in clause (1), the Explanation shall be omitted; and

(b) for clauses (2) and (3), the following clauses shall be

substituted, namely :—

(2) Parliament may by law formulate principles for deter-

mining when a sale or purchase of goods takes place in any

of the ways mentioned in clause (1).

(3) Any law of a State shall, in so far as it imposes, or

authorises the imposition of, a tax on the sale or purchase

of goods declared by Parliament by law to be of special

importance in inter-State trade or commerce, be subject to

such restrictions and conditions in regard to the system of

levy, rates and other incidents of the tax as Parliament may

by law specify.”’.

Gi Ic—23
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APPENDIX 7

THE CONSTITUTION (SEVENTH AMENDMENT)

ACT, 1956

[79th October, 1956,

AN ACT FURTHER TO AMEND THE CONSTITUTION OF INDIA.

é

Be it enacted by Parliament in the Seventh} Year of the Republic

of India as follows :—

1. Short title and commencement. {]) This Act may be

called the Constitution (Seventh Amendmer#t) Act, 1956.

(2) It shall come into force on the Ist day of November, 1956.

2. Amendment of article 1 and First Schedule... (1) In article

1 of the Constitution,—

(a) for clause (2), the following claud shall be substituted.
namely :—

(2) The States and the territoriés thereof shall be as

specified in the First Schedule.”; and

(b) in clause (3), for sub-clause (b), the following sub-clause

shall be substituted, namely :—

*“*(b) the Union territories specified in the First Schedule:

and”’.

(2) For the First Schedule to the Constitution as amended by

the States Reorganisation Act, 1956, and the Bihar and West Bengal

(Transfer of ‘Territorics) Act, 1956, the following Schedule shall be

substituted, namely :—

“First Schedule

[Articles I] and 4]

1. THE STATES

Name Territories

1. Andhra Pradesh The territories specified in sub-section (1)

of section 3 of the Andhra State Act,

1953 and the territories specified in sub-

section (1) of section 3 of the States

Reorganisation Act, 1956.
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J)

6

~J

Name

_ Assam

. Bihar

. Bombay

. Kerala

. Madhya Pradesh

. Madras
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Territories

The territories which immediately before

the commencement of this Constitution

were comprised in the Province of Assam,

the Khasi States and the Assam Tribal

Areas, but excluding the territories speci-

fied in the Schedule to the Assam

(Alteration of Boundaries) Act, 1951.

The territories which immediately before

the commencement of this Constitution

werc either comprised in the Province of

Bihar or were being administered as if

they formed part of that Province, but

excluding the territories specified in sub-

section (1) of section 3 of the Bihar and

West Bengal (Transfer of Territories)

Act, 1956.

The territorics specified in sub-section (1)

of section 8 of the States Reorganisation

Act, 1956.

The territories specified in sub-section (1)

of section 5 of the States Reorganisation

Act, 1956.

The territories specified in sub-section (1)

of section 9 of the States Reorganisation

Act, 1956.

The territories which immediately before

the commencement of this Constitution

were cither comprised in the Province of

Madras or were being administered as if

they formed part of that Province and the

territories specificd in section 4 of the

States Reorganisation Act, 1956, but ex-

cluding the territories specified in sub-

section (1) of section 3 and sub-section

(1) of section 4 of the Andhra State Act,

1953 and the territories specified in clause
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Name

8. Mysore

9. Orissa

10, Punjab

11. Rajasthan

12. Uttar Pradesh

13. West Bengal

APPENDIX

Territories

(b) of sub-section (1) of section 5, section

6 and clause (d) of sub-section (1) of

section 7 of the States Reorganisation

Act, 1956.

The territories specified in sub-section (1)

of section 7 of thé States Reorganisation

Act, 1956.

The territorics whith immediately before

the commencem@nt of this Constitution

were either comsprised in the Province

of Orissa or red being administered as
if they formed prt of that Province.

The territories spccjficd in section 11 of the

States Reread tion Act, 1956.
The territories specffied in section 10 of the

States Reorganis4.tion Act, 1956.

The territories which immediately before

the commencement of this Constitution

were either comprised in the Province

known as the United Provinces or were

being administered as if they formed part

of that Province.

The territories which immediately before

the commencement of this Constitution

were either comprised in the Province of

West Bengal or were being administered

as if they formed part of that Province

and the territory of Chandernagore as

defined in clause (c¢) of section 2 of the

Chandernagore (Merger) Act, 1954, and

also the territories specified in sub-sec-

tion (1) of section 3 of the Bihar and

West Bengal (Transfer of Territories)

Act, 1956.

14, Jammu and Kashmir The territory which immediately before

the commencement of this Constitution

was comprised in the Indian State of

Jammu and Kashmir.
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Il. THE UNION TERRITORIES

Name Extent

1, Del The territory which immediately before the

commencement of this Constitution was

comprised in the Chief Commissioner’s

Province of Delhi.

9. Himachal Pradesh The territories which immediately before

the commencement of this Constitution

were being administered as if they were

Chief! Commissioners’ Provinces under

the names of Himachal Pradesh and

Bilaspur.

3. Manipur The territory which immediately before

the commencement of this Constitution

was being administered as if it were a

Chief Commissioner’s Province under

the name of Manipur.

4, Tripura The territory which immediately before the

commencement of this Constitution was

being administered as if it were a Chief

Commissioner’s Province under the name

of Tripura.

5. The Andaman and The territory which immediately belore

Nicobar Islands the commencement of this Constitution

was comprised in the Chief Commission-

er’s Province of the Andaman and

Nicobar Islands.

6. The Laccadive, Mi- The territory specified in section 6 of the

nicoy and Amin- States Reorganisation Act, 1956.”

divi Islands.

3. Amendment of article 80 and Fourth Schedule.—(1) In

article 80 of the Constitution,—

(a) in sub-clause (6) of clause (1), after the word “‘States’’,

the words “‘and of the Union territories” shall be added ;

(b) in clause (2), after the words “of the States’, the words

‘ond of the Union territories” shall be inserted;
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(c) in clause (4), the words and letters ‘‘specified in Part A

or Part B of the First Schedule” shall be omitted; and

(d) in clause (5), for the words and letter ‘States specified

in Part C of the First Schedule’, the words ‘‘Union territories”

shall be substituted.

(2) For the Fourth Schedule to the Constitution as amended by

the States Reorganisation Act, 1956 and the Bihar and West Bengal!

(Transfer of Territories) Act, 1956, the following Schedule shall be

substituted, namely :—

“Fourth Schedule

[Articles 4(1) and 80(%)]

Allocation of seats in the Council of States

To each State or Union territory specifieq in the first column of

the following table, there shall be allotte{ the number of seats

specified in the second column thereof oppog te to that State or that

Union territory, as the case may be.

TABLE

1. Andhra Pradesh - ve Le 18

2. Assam . . . - 7

3. Bihar . Le Le Le 22

4, Bombay . - - . 27

5. Kerala .. . a . 9

6. Madhya Pradesh . . .. 16

7. Madras L Le - - 17

8. Mysore . . . .- 12

9. Orissa . Le a Le 10

10. Punjab Le Le Le . 1]

]1. Rajasthan... . - .. 10

12. Uttar Pradesh . - . 34

13. West Bengal . .. . 16

14. Jammu and Kashmir _.. i . 4

15. Delhi oe os . 3

16. Himachal Pradesh . . . 2

17. Manipur ]

18. Tripura l

TOTAL .. 220”
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4, Substitution of new articles for articles 81 and 82.—

For articles 81 and 82 of the Constitution, the following articles

shall be substituted, namely :—

“81. Composition of the House of the People-——(1) Sub-

ject to the provisions of article 331, the House of the People

shall consist of-—

(a) not more than five hundred members chosen by direct

election from: territorial constituencies in the States, and

(b) not more than twenty members to represent the Union

territories, chosen in such manner as Parliament may by

law provide.

(2) For the purposes of sub-clause (a) of clause (1),—

(a) there shall be allotted to each State a number of seats

in the House of the People in such manner that the ratio

between that number and the population of the State 1s,

so far as practicable, the same for all States; and

(6) each State shall be divided into territorial consti-

tuencics in such manner that the ratio between the popula-

tion of each constituency and the number of seats allotted to

it is, so far as practicable, the same throughout the State.

(3) In this article, the expression “population” means the

population as ascertained at the last preceding census of which

the relevant figures have been published.

82. Readjustment after eaci: census——Upon the completion

of each census, the allocation of seats in the [louse of the

People to the States and the division of cach State into terri-

torial constituencies shall be readjusted by such authority and

in such manner as Parliament may by law determine:

Provided that such readjustment shall not affect represen-

tation in the House of the People until the dissolution of the

then cxisting Housc.”’.

5. Amendment of article 131.—In article 131 of the Consti-

tution, for the proviso, the following proviso shall be substituted,

namely :—

“Provided that the said jurisdiction shall not extend to a

dispute arising out of any treaty, agreement, covenant, engage-



360 APPENDIX

ment, sanad or other similar instrument which, having been

entcred into or executed before the commencement of thi,

Constitution, continues in operaticn after such commencement,

or which provides that the said jurisdiction shall not extend to

such a dispute.”’.

6. Amendment of article 153.—To article 153 of the Consti-

tution, the following proviso shall be added, namely :—

‘Provided that nothing in this article shall prevent the

appointment of the same person as Governor for two or more

States.”’.

7. Amendment of article 158.—In article 158 of the Consti-

tution, after clause (3), the following clquse shall be inserted.

namely :—

**(3A) Where the same person is appointed as Governor of

two or more States, the emoluments and allowances payable to

the Governor shall be allocated among the States in such pro-

portion as the President may by order! determine.”’.

8. Amendment of article 168.—(1) In clause (1) of article

168 of the Constitution, in sub-clause (a), after the word “*Madras’’.

the word “‘Mysore” shall be inserted.

(2) In the said sub-clause, as from such date as the President

may by public notification appoint, after the word ‘‘Bombhay’’, the

words “‘Madhya Pradesh” shall be inserted.

9. Substitution of new article for article 170.—For article

170 of the Constitution, the following article shall be substituted.

namely :—

“170. Composition of the Legislative Assemblies—(1) Sub-

ject to the provisions of article 333, the Legislative Assembly

of cach State shall consist of not more than five hundred,

and not less than sixty, members chosen by direct election

from territorial constituencics in the State.

(2) For the purposes of clause (1), each State shall be divided

into territorial constituencies in such manner that the ratio

between the population of each constituency and the number

of seats allotted to it shall, so far as practicable, be the same

throughout the State.

Explanation—In this clause, the expression “population”
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means the population as ascertained at the last preceding census

of which the relevant figures have been published.

(3) Upon the completion of each census, the total number

of seats in the Legislative Assembly of cach State and the divi-

sion of cach State into territorial constituencies shall be read-

justed by such authority and in such manner as Parliament

may by law determine:

Provided that such readjustment shall not affect representa-

tion in the Legislative Assembly until the dissolution of the

then existing Assembly.”.

10. Amendment of article 171.---Jn clause (1) of article 171

of the Constitution, for the word “one-fourth”, the word “one
-

third’” shall be substituted.

11. Amendment of article 216.—In article 216 of the Consti-

tution, the proviso shail be omitted.

12, Amendment of article 217.--In article 217 of the Gonsti-

tution, in clause (1), for the words ‘‘shal] hold office until he attains

the age of sixty years”, the following words and figures shall be

substituted, namely :-—

“shall hold office, in the case of an additional or acting

Judge, as provided in article 224, and in any other casc, until

he attains the age of sixty years”.

13. Substitution of new article for article 220.—For article

99%) of the Constitution, the following article shall be substituted,

namely :—

99(), Restriction on practice after being a permanent Judge.—

No person who, alter the commencement of this Cons-

titution, has held office as a permanent Judge of a High Court

shall plead or act in any court or before any authority in India

except the Supreme Court and the other High Courts.

Explanation.—In this article, the expression “High Court” do
es

not include a High Court for a State specified in Part B of the First

Schedule as it existed before the commencement of the Constitu-

tion (Seventh Amendment) Act, 1956.”

14. Amendment of article 222.—In article 222 of the Consti-

tution,—
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(a) in clause (1), the words “within the territory of India”

shall be omitted; and

(b) clause (2) shall be omitted.

15. Substitution of new article for article 224.—For article

224 of the Constitution, the following article shall be substituted,

namely :— |

*°224. <lppointment of additional and acting Judges.— (1)

If by reason of any temporary increase in the business of

a High Court or by reason of arrears of work therein, it appears

to the President that the number of th Judges of that Court

should be for the time being increas], the President may

appoint duly qualified persons to be aq litional Judges of the

Court for such period not excecding two ‘ears as he may specify.

(2) When any Judge of a High Couy other than the Chief

Justice is by reason of absence or for ay other reason unable

to perform the duties of his office or 1s af pointed to act tempo-

rarily as Chief Justice, the President may appoint a duly quali-

fied person to act as a judge of that Court until the permanent

Judge has resumed his duties.

(3) No person appointed as an additional or acting Judge of

a High Court shall hold office after attaining the age of sixty

years.”’.

16. Substitution of new articles for articles 230, 231 and

232.—For articles 230, 231 and 232 of the Constitution, the follow-

ing articles shall be substituted, namely :—

“230. Extension of jurisdiction of Fligh Courts to Union

territories —(1) Parliament may by law extend the jurisdic-

tion of a High Court to, or exclude the jurisdiction of a High

Court from, any Union territory.

(2) Where the High Court of a State exercises jurisdiction

in relation to a Union territory,—

(a) nothing in this Constitution shall be construed as

empowering the Legislature of the State to increase, restrict

or abolish that jurisdiction; and

(b) the reference in article 227 to the Governor shall, in

relation to any rules, forms or tables for subordinate courts in

that territory, be construed as a reference to the President.
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931. Establishment of a common High Court for two or more

States—(1) Notwithstanding anything contained in _ the

preceding provisions of this Chapter, Parliament may by law

establish a common High Court for twc or more States or

for two or more States and a Union territory.

(2) In relation to any such High Court,—

(a) the reference in article 217 to the Governor of the

State shall be construed as a reference to the Governors of

all the States in relation to which the High Court exercises

jurisdiction ;

(b) the reference in article 227 to the Governor shall, in

relation to any rules, forms or tables for subordinate courts,

be construed as a reference to the Governor of the State in

which the subordinate courts are situate; and

(c) the references in articles 219 and 229 to the State

shall be construed as a reference to the State im which the

High Court has its principal seat:

Provided that if such principal seat is in a Union territory,

the references in articles 219 and 229 to the Governor, Public

Service Commission, Legislature and Consolidated Fund of

the State shall be construcd respectively as references to the

President, Union Public Service Commission, Parliament and

Consolidated Fund of India.”.

17. Amendment of Part VII.—In Part VIII of the Consti-

tution,—

(a) for the heading ““THE STATES IN PART C OF THE

FIRST SCHEDULE”, the heading “THE UNION TERRI-

TORIES” shall be substituted; and

(6) for articles 239 and 240, the following articles shall be

substituted, namely :—

“939. Administration of Union terrilories.—(1) Save as

otherwise provided by Parliament by law, every Union terri-

tory shall be administered by the President acting, to such ex-

tent as he thinks fit, through an administrator to be appointed

by him with such designation as he may specify.

(2) Notwithstanding anything contained in Part VI, the

President may appoint the Governor of a State as the adminis-

trator of an adjoining Union territory, and where a Governor
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is so appointed, he shall exercise his functions as such adminis.

trator independently of his Council of Ministers.

240. Power of President to make regulations for certain Union

territories —(1) The President may make regulations for the

peace, progress and good government of the Union territory

of —

(a) the Andaman and Nicobar Islainds;

(b) the Laccadive, Minicoy and Aspindivi Islands.

(2) Any regulation so made may repdl or amend any Act
made by Parliament or any existing law which is for the time

being applicable to the Union territory afd, when promulgated

by the President, shall have the same orce and effect as an

Act of Parliament which applies to thaj_territory.’’.

18. Insertion of new article 258A.—Aftcr article 258 of the
Constitution, the following article shall be ‘serted, namely :—

“258A. Power of the States to entrust Ainctions to the Union.—-
Nctwithstanding anything in this Constitution, the Governor

of a State may, with the consent of the ‘Government of India.

entrust either conditionally or unconditionally to that Govern-

ment or to its officers functions in relation to any matter to

which the executive power of the State extends.”

19. Insertion of new article 290A.—Aficr article 290 of the

Constitution, the following article shall be inserted. uamely:—

“290A. Annual payment to certain Devaseom Funds — A

sum of forty-six lakhs and fifty thousand rupees shall be

charged on, and paid out of, the Consolidated Fund of the

State of Kerala every year to the Travancore Devaswom Fund;

and a sum of thirteen lakhs and fifty thousand rupees shall

be charged on, and paid out of, the Consolidated Fund of

the State of Madras every year to the Devaswom Fund estab-

lished in that State for the maintenance of Hindu temples

and shrines in the territories transferred to that State on the

Ist day of November, 1956, from the State of ‘Travancore-

Cochin.”

20. Substitution of new article for article 298.—For article

298 of the Constitution, the following article shall be substituted,

namely :—
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“998. Power to carry on trade, etc—The executive power

of the Union and of each State shall extend to the carrying on

of any trade or business and to the acquisition, holding and

disposal of property and the making of contracts for any

purpose:

Provided that:—

(a) the said executive power of the Union shall, in so far

as such trade or business or such purpose is not one with

respect to which Parliament may make laws, be subject in

each State to legislation by the State; and

(b) the said exccutive power of each State shall, in so

far as such trade or business or such purpose is not one with

respect to which the State Legislature may make laws, be

subject to legislation by Parliament.”

21. Insertion of new articles 350A and 350B. ---After article

350 of the Constitution, the following articles shall be inserted,

namely :—

“350A. Facilities for instruction im mother-longue al fremary

slage-—It shall be the endeavour of every State and of

every local authority within the State to previde adequate

facilities for instruction in the mother-tongue at the primary

stage of education to children belonging to linguistic minority

groups; and the President may issuc such directions to any

State as he considers necessary or proper for securing the pro-

vision of such facilities.

350B. Special Officer for linguistic minorities.—(1) There shall

be a Special Officer for linguistic minoritics to he appointed

by the President.

(2) It shall be the duty of the Special Officer to investigate

all matters relating to the safeguards provided for linguistic

minorities under this Constitution and report to the President

upon those matters at such intervals as the President may

direct, and the President shall cause all such reports to be

laid before each House of Parliament, and sent to the Govern-

ments of the States concerned.”’

22. Substitution of new article for article 371.—¥or article

371 of the Constitution, the following article shall be substituted,

namely :—
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“*371. Special provision with respect to the States of Andhra Pradesh.

Punjab and Bombay.—(1) Notwithstanding anything in the

Constitution, the President may, by order made with respect

to the State of Andhra Pradesh or Punjab, provide for the

constitution and functions of regional committees of the Legis.

lative Assembly of the State, for the modifications to be made

in the rules of business of the Governnjent and in the rules

of procedure of the Legislative Assembl of the State and for

any special responsibility of the Governpr in order to secure

the proper functioning of the regional qommittces.

(2) Notwithstanding anything in this Gonstitution, the Presi-

dent may by order made with respect ta the State of Bombay,

provide for any special responsibility of the Governor for—

(a) the establishment of separate divelopment boards for

Vidarbha, Marathwada, the rest d Maharashtra, Sau-

rashtra, Kutch and the rest of Gujafat with the provision

that a report on the working of each ¢f these boards will be

placed each year before the State Legislative Assembly;

. (b) the equitable allocation of funds for developmental

expenditure over the said areas, subject to the requirements

of the State as a whole; and

(c) an equitable arrangement providing adequate facilities

for technical education and vocational training, and ade-

quate opportunities for employment in services under the

control of the State Government, in respect of all the said

areas, subject to the requirements of the State as a whole.”’

23. Insertion of new article 372A.—After article 372 of the

Constitution, the following article shall be inserted, namely :—

“372A. Power of the President to adapt laws.—(1) For

the purposes of bringing the provisions of any law in force in

India or in any part thereof, immediately before the commence-

ment of the Constitution (Seventh Amendment) Act, 1956,

into accord with the provisions of this Constitution as amended

by that Act, the President may by order made before the Ist

day of November, 1957, make such adaptations and modifica-

tions of the law, whether by way of repeal or amendment, as

may be necessary or expedient, and provide that the law shall,

as from such date as may be specified in the order, have effect

subject to the adaptations and modifications so made, and any
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such adaptation or modification shall not be questioned in

any court of law.

(2) Nothing in clause (1) shall be deemed to prevent a com-

petent legislature or other competent authority from repealing

or amending any law adapted or modified by the President

under the said clause.”’.

24. Insertion of new article 378A.— After article 378- of the

Constitution, the following article shall be inserted, namely :—

“378A. Special provisions as to duration of Andhra Pradesh

Legislative —Assembly.—Notwithstanding anything ccntained

in article 172, the Legislative Assembly of the State of

Andhra Pradesh as constituted under the provisions of sec-

tions 28 and 29 of the States Reorganisation Act, 1956, shall,

unless sooner dissolved, continue for a period of five years

from the date referred to in the said section 29 and no longer

and the expiration of the said period shall operate as a disso-

lution of that Legislative Assembly.”’.

25. Amendment of Second Schedule.—In the Second Schedule

to the Constitution,—

(a) in the heading of Part 1), the words and Ictter “in States

in Part A of the First Scheduie” shall be omtted;

(6) in sub-paragraph (1) of paragraph 9, for the words “‘shall

be reduced by the amount of that pension’’, the following shall

be substituted, namely :-—

‘shall be reduced—

(a) by the amount of that pension, and

(b) if he has, before such appointment, reccived in lieu

of a portion of the pension due to him in respect of such

previous service the commuted value thereof, by the amount

of that portion of the pension, and

(c) if he has, before such appointment, received a retire-

ment gratuity in respect of such previous service, by the

pension equivalent of that gratuity.”; and

(¢) in paragraph 10—

(i) for sub-paragraph (1), the following sub-paragraph

shall be substituted, namely :—

(1) There shall be paid to the Judges of High Courts,
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in respect of time spent on actual service, salary at the

following rates per mensem, that is to say,—

The Chief Justice . rupecs 4,000:

Any other Judge .. rupees 3,500:

Provided that if a Judge of a High Court at the time

of his appointment is in receipt of @ pension (other than

a disability or wound pension) in gespect of any previous

service under the Government of Ian or any of its prede-
cessor Governments or under the overnment of a State

or any of its predecessor Governmerts, his salary in respect

of service in the High Court shall be reduced-

(a) by the amount of that pel sion, and

(b) if he has, before such appointment, received in

lieu of a portion of the pension due to him in respect

of such previous service the cofmmuted value thereof,

by the amount of that portion @f the pension, and

(c) if he has, before such appointment, reccived a

retirement gratuity in respect of such previous servicc,

by the pension equivalent of that gratuity.” ; and

(2) for sub-paragraphs (3) and (4), the following sub-

paragraph shall be substituted, namely :—

(3) Any person who, immediately before the commence-

ment of the Constitution (Seventh Amendment) Act, 1956, was

holding office as the Chief Justice of the High Court of a State

specified in Part B of the First Schedule and has on such com-

mencement become the Chicf Justice of the High Court of a

State specified in the said Schedule as amended by the said

Act, shall, if he was immediately before such commencement

drawing any amount as allowance in addition to his salary,

be entitled to receive in respect of time spent on actual service

as such Chief Justice, the same amount as allowance in addi-

tion to the salary specified in sub-paragraph (1) of this para-

graph.”

26. Modification of entries in the Lists relating to acquisi-

tion and requisitioning of property.—In the Seventh Schedule

to the Constitution, entry 33 of the Union List and entry 36 of the
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State List shall be omitted and for entry 42 of the Concurrent List,

the following entry shall be substituted namely :—

‘42. Acquisition and requisitioning of property.’

27. Amendment of certain pruvisions relating to ancient

and historical monuments, etc.—In each of the following pro-
visions of the Constitution, namely :—

(2) entry 67 of the Union List,

(2) entry 12 of the State List,

(4) entry 40 of the Concurrent List, and

(ww) article 49,

for the words “declared by Parliament by law’’, the words ‘‘declared

by or under law made by Parliament” shall be substituted.

28. Amendment of entry 24 of State List.—In the Seventh

Schedule to the Constitution, in entry 24 of the State List, for the

word and figures “entry 52”, the words and figures ‘‘entries 7 and

52”? shall be substituted.

29. Consequential and minor amendments and repeals

and savings.——(1) The consequential and minor amendments and

repeals directed in the Schedule shall be made in the Constitution

and in the Constitution (Removal of Difficulties) Order, No. VIII,
q

made under article 392 of the Constitution.

‘

(2) Notwithstanding the repeal of article 243 of the Constitution

by the said Schedule all regulations made by the President under

that article and in force immediair:y before the commencement of

this Act shall continue in force until altcred or repealed or amended

by a competent Legislature or other competent authority.

The Schedule

(See section 29)

CONSEQUENTIAL AND MINOR AMENDMENTS AND REPEALS

IN THE CONSTITUTION

Article 3.—In the proviso, omit “specified in Part A or Part B

of the First Schedulc”’

Article 16.—In clause (3), for ‘‘under any State specified in the

First Schedule or any local or other authority within its territory,

any requirement as to residence within that State’, substitute—

G: 1c-—24
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‘‘“under the Government of, or any local or other authority

within, a State or Union territory, any requirement as to resi-

dence within that State or Union territory’’.

Article 31A.—In sub-clause (a) of clause (2), for ““Travancore-

Cochin’’, substitute ‘“Kerala’’.

Article 58.—In the Explanation, cmit ‘‘or Rajpramukh or Uparay-

pramukh”’.

Article 66.—In the Explanation, omit ‘‘or Rajpramukh or Uparaj-

pramukh”’.

Article 72.—In clause (3), omit “or Rajgramukh”.

Article 73.—In the proviso to clause (1), omit “specified in Part

A or Part B of the First Schedule”’.

Article 101.—In clause (2), omit “‘specify:d in Part A or Part B

of the First Schedule’’, and for “‘such a Statf’’, substitute ‘‘a State”’.

Article 112.—In sub-clause (d) (22) of claiise (3), for ‘‘a Province

corresponding to a State specified in Part qe the First Schedule’,

substitute ‘‘a Governor’s Province of the TJominion of India’.

Article 143.—In clause (2), omit “clause (7) of” and for “‘said

clause’’, substitute “‘said proviso’’.

Article 151.—In clause (2), omit “or Rajpramukh.”’

Part VI.—In the heading, omit “IN PART A OF THE FIRST

SCHEDULE”.

Article 152.—For ‘‘means a State specified in Part A of the First

Schedule”, substitute “does not include the State of Jammu and

Kashmir’.

Article 214.—Omit ‘(1)”? and clauses (2) and (3).

Article 217.-In sub-clause (b) of clause (2), omit “‘in any State

specified in the First Schedule”.

Article 219,—Omit “in a State”.

Article 229.—In the proviso to clause (1) and in the proviso to

clause (2), omit “in which the High Court has its principal seat’’.

Omit Part VI.

Article 241.—(a) In clause (1), for “‘State specified in Part G of

the First Schedule’, substitute ‘““Union territory’, and for “‘such

State”, substitute “‘such territory”.

(6) For clauses (3) and (4), substitute—

**(3) Subject to the provisions of this Constitution and to

the provisions of any law of the appropriate Legislature made

by virtue of powers conferred on that Legislature by or under
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this Constitution, every High Court exercising jurisdiction
immediately before the commencement of the Constitution

(Seventh Amendment) Act, 1956, in relation to any Union

territory shall continue to exercise such jurisdiction in relation
to that territory after such commencement.

(4+) Nothing in this article derogates from the power of Parlia-

ment to extend or exclude the jurisdiction of a High Court

for a State to, or from, any Union territory or part thereof.”

Omit article 242,

Omit Part 1X.

Article 244.—Omit “specified in Part .\ or Part B of the Fist

Schedule”’.

Article 246.—In clauses (2) and (3), omit ‘‘specified in Part A

or Part B of the First Schedule” and in clause (4), for “in Part A

or Part B of the First Schedule’’, substitute “tin a State’’.

Article 254.—In clause (2), omit “‘specificd in Part A or Part B

of the First Schedule”.

Article 255.—Omnut “‘specificd in Part A or Part B of the First

Schedule”’.

Omit article 259.

Article 264.—For article 264, substitute—

“264. Interpretation—In this Part ‘Finance Commission’

means a Finance Commission constituted under article 280.”

Article 267.—-In clause (2), omit ‘or Rajpramukh”’.

Article 268.—In clause (1), for ‘‘State specified in Part C of the

First Schedule’’, substitute ‘“‘Union territory”’.

Article 269.—In clause (2), for “States specified in Part C of the

First Schedule’’, substitute ‘‘Union territories’.

Article 270.—In clauses (2) and (3), for “‘States specified in Part

C of the First Schedule”’ substitute “Union territories”.

Omil article 278.

Article 280.—In clause (3), omit sub-clause (c) and re-letter sub-

clause (d) as sub-clause (c).

Article 283.—In clause (2), omit ‘‘or Rajpramukh’’.

Article 291.—Omit ‘‘(1)”? and clause (2).

Article 299.—In clause (1), omit “‘or the Rajpramukh”, and in

clause (2), omit ‘nor the Rajpramukh”.
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Article 304.—In clause (a), after “‘other States’, imsert “or t))-

Union territories”.

Omil article 306.

Article 308.—¥For “means a State specified in Part A or Part B

of the First Schedule’, substitute “does not include the State o

Jammu and Kashmir’.

Article 309.—Omit “or Rajpramukh”’.

Article 310.—In clause (1), omit “‘or, s the case may be, the

RajpramukhTM, and in clause (2), omit “og Rajpramukh” and ‘‘or

the Rajpramukh”’.

Article 311.—In clause (2), omit “for Ré}pramukh”’.

Article 315.—In clause (4), omit “or Rz eh”
Article 316.—In clauses (1) and (2), omt “or Rajpramukh’’.

Article 317.—-In clause (2), omit “or Rijpramukh’’.

Article 318.—Omit “for Rajpramukh”’.

Article $320.—In clause (3), omit “or Rajpramukh” and “or Raj-

pramukh, as the case may be’, and in clause (5), omit ‘for Raj-

pramukh”’. '

Article 323.—In clause (2), omit “for Rafpramukh” and “or Raj-

pramukh, as the case may be”.

Article 324.—In clause (6), omit “‘or Rajpramukh”’.

Article 330.—In clause (2), after “State’’ wherever it occurs.

insert “‘or Union territory”.

Article 332.—In clause (1), omit “specified in Part A or Part B

of the First Schedule’.

Article 333.—Omit “or Rajpramukh”’.

Article 337.---Omit “specified in Part A or Part B of the First

Schedule’.

Article 339.—In clause (1), omit “specificd in Part A and Part

B of the First Schedule”? and in clause (2). for ‘“‘any such State”,

substitute “‘a State”.

Article 341.—In clause (1), after “‘any State” insert “or Uniou

territory”’, omit ‘‘specified in Part A or Part B of the First Schedule”’,

omit ‘‘or Rajpramukh” and after “that State” insert “tor Union

territory, as the case may be’.

Article 342.-—In clause (1), after ‘“‘any State” insert “or Union

territory’’, omit “‘specified in Part A or Part B of the First Schedule’,

omit ‘for Rajpramukh” and after “that State’? insert ‘or Union

territory, as the case may be’.

Article 318.—Omit “tor Rajpramukh”’.
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Article 356.—In clause (1), omit “or Rajpramukh” and “‘or Raj-
pramukh, as the case may be”’.

Article 361.—In clauses (2), (3) and (4), omit “or Rajpramukh”’

and in clause (4), omit ‘or the Rajpramukh”.

Article 362.—Omit “clause (1) of’.

Article 366.—Omit clause (21), and for clause (30), substitute—

*(30) “Union territory’ means any Union territory specified

in the First Schedule and includes any other territory comprised

within the territory of India but not specified in that Schedule”.

Article 367.—In clause (2), omit ‘‘specified in Part A or Part B

of the First Schedule” and ‘tor Rajpramukh”’.

Article 368.—Omut “specified in Parts A and B of the First

Schedule’.

Omit articles 379 to 391, both inclusive.

Second Schedule-—(a) In the heading of Part A and in paragraph

1]. omit “specified in Part A of the First Schedule”’;

cy

(b) in paragraph 2, omit ‘so specified”;

(c) in paragraph 3, for “such States’, substitute ‘‘the States”:

(2) omit Part B;

(¢) in the heading of Part C, omit “tof a State in Part A of the

First Schedule’’, and for “any such State” substitute ‘‘a State’; and

(f{) in paragraph 8. omit ‘“‘of a State specified in Part A of the

First Schedule’’, and for “‘such State’’ substitute ‘‘a State’.

Fifth Schedule—(a) In paragraph 1, omit “‘mcans a State specified

in Part A or Part B of the First Schedule but’’;

(b) in paragraph 3, omit “or Rajpramukh”’;

(c) in paragraph 4, in sub-paragraph (2), omit ‘or Rajpramukh,

as the case may be” and in sub-paragraph (3), omit “or Rajpra-

mukh” ;

(dq) in paragraph 5, in sub-paragraphs (1) and (2), omit “or

Rajpramukh, as the case may be’’, in sub-paragraph (3), omit “or

Rajpramukh” and in sub-paragraph (5), omit “or the Rajpramukh”’.

Sixth Schedule-—In paragraph 18, in sub-paragraph (2), for “‘Part

IX” substitute “article 240”, and for “territory specified in Part

D of the First Schedule’’ substitute ““Union territory specified in

that article”.

Seventh Schedule.—In List 1,—

(a) in entry 32, omit “‘specified in Part A or Part B of the

First Schedule’; and
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(6) for entry 79, substitute—

‘79, Extension of the jurisdiction of a High Court to, and

exclusion of the jurisdiction of a High Court from, any Union

territory.”

JONSEQUENTIAL AMENDMENTS IN THE GONSTITUTION (REMOVAL

oF DIFFICULTIES) ORDER Np. VIII

In the Constitution (Removal of Difficyltices) Order No. VIII,

for sub-paragraphs (1), (2) and (3) of paragraph 2, substitute—-

(1) In article 81,—

(a) in sub-clause (6) of clause (1) after the words “Union

territories”, the words, letter and figuges “and the tribal areas

specified in Part B of the Table appended to paragraph 20

of the Sixth Schedule” shall be inserfed; and

(b) to clause (2), the following proviso shall be added.

namely :-——-

“Provided that the constituencies into which the State of

Assam is divided shall not comprise 'the tribal areas specified

in Part B of the Table appended to paragraph 20 of the

Sixth Schedule”.

(2) In clause (2) of article 170, after the words “throughout

the State’’, the following proviso shall be inserted, namely :----

‘Provided that the constituencies into which the State

of Assam is divided shall not comprise the tribal areas speci-

fied in Part B of the Table appended to paragraph 20 of

the Sixth Schedule.”

APPENDIX §&

THE CONSTITUTION (EIGHTH AMENDMENT)

ACT, 1959

[5th January, 1960}

AN ACT FURTHER TO AMEND THE CONSTITUTION OF INDIA.

BE it enacted by Parliament in the Tenth Year of the Republic of

India as follows :—
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1. Short title.—This Act may be called the Constitution (Eighth
Amendment) Act, 1959.

2. Amendment of article 334.—In article 334 of the Constitu-

tion, for the words “‘ten years”, the words “twenty years” shall be

substituted.

APPENDIX 9

THE CONSTITUTION (NINTIT AME VOMEN'T

Act, 1960

26th December, 1960 |

AN ACT FURTHER TO AMEND THE CONSTITUTION OF INDIA

TO GIVE EFFECT TO THE TRANSFER OF CERTAIN TERRITORIES

TO PAKISTAN IN PURSUANCE OF THE AGREEMENTS ENTERED

INTO BETWEEN THE GOVERNMENTS OF INDIA AND PAKISTAN.

Br it enacted by Parliament in the Eleventh Year of the Republic

of India as follows :—

1. Short title.—This Act may be called the Constitution (Ninth

Amendment) Act, 1960.

2. Definitions.—-In this Act—

(a) “appointed day’’ means such date as the Central Govern-

ment may, by notification in the Official Gazette, appoint as

the date for the transfer of territorics to Pakistan in pursuance

of the Indo-Pakistan agreements, after causing the territories

to be so transferred and referred to in the First Schedule de-

marcated for the purpose, and different dates may be appointed

tor the transfer of such territories from different States and

from the Union territory of Tripura;

(b) ‘‘Indo-Pakistan agreements” mean the Agreements dated

the 10th day of September, 1958, the 23rd day of October,

1959 and the 11th day of January, 1960, entcred into between

the Governments of India and Pakistan, the relevant extracts

of which are set out in the Second Schedule;

(c) ‘‘transferred territory” means so much of the territories

comprised in the Indo-Pakistan agreements and referred to in

the First Schedule as are demarcated for the purpose of being

transferred to Pakistan in pursuance of the said agreements.
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3. Amendment of the First Schedule to the Constitution.,—

As from the appointed day, in the First Schedule to the Constitution,—-

(a) in the paragraph rclating to the territories of the Statc

of Assam, the words, brackets and figures ‘‘and the territories

referred to in Part I of the First Schedule to the Constitution

(Ninth Amendment) Act, 1960” shal] Joc added at the end:

(b) in the paragraph relating to the , territories of the State

of Punjab, the words, brackets and figures “‘but excluding the

territories referred to in Part II of the First Schedule to the

Constitution (Ninth Amendment) Act, 1960” shall be added

at the end;

(¢) in the paragraph relating to the territories of the State

of West Bengal, the words, brackets and figures “but excluding

the territories referred to in Part II] d* the First Schedule to

the Constitution (Ninth Amendment) Act, 1960” shall he

added at the end:

(d) in the paragraph relating to thj: extent of the Union

territory of Tripura, the words, bradkets and figures ‘“‘but

excluding the territories referred to in Part IV of the First

Schedule to the Constitution (Ninth Amendment) Act, 1960”

shall be added at the end.

The First Schedule

[See sections 2(a), 2(¢) and 3]

PART I

The transferred territory in relation to item (7) of paragraph 2

of the Agreement dated the 10th day of September, 1958, and item

(i) of paragraph 6 of the Agreement dated the 23rd day of October,

1959.

Part II

The transferred territory in relation to item (i) and item (iv) of

paragraph | of the Agreement dated the 11th day of January, 1960.

Part III

‘The transferred territory in relation to item (3), item (5) and
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item (10) of paragraph 2 of the Agreement dated the 10th day of
September, 1958, and paragraph 4 of the Agreement dated the 23rd

day of October, 1959.

Part IV

The transferred territory in relation to item (8) of paragraph 2

of the Agreement dated the 10th day of September, 1958.

The Second Schedule

[See section 2(b)]

]. EXTRACTS FROM THE NOTE CONTAINING THE AGREEMENT

DATED THE IOTH DAY OF SEPTEMBER, 1958

ok * oe > *

2. As a result of the discussions, the followmg agreements were

arrived at:—

zk x & * tk

(3) Berubart Union No. 12

This will be so divided as to give half the area to Pakistan,

the other half adjacent to India being retained by India. The

division of Berubari Union No. 12 will be horizontal, starting

from the north-east corner of Debiganj thana.

The division should be made in such a manner that the

Cooch Behar enclaves between Pachagar thana of East Pakistan

and Berubari Union No. 12 of Jalpaiguri thana of West Bengal

will remain connected as at present with Indian territory and

will remain with India. The Cooch Behar enclaves Jower down

between Boda thana of East Pakistan and Berubari Union

No. 12 will be exchanged along with the gencral exchange of

enclaves and will go to Pakistan.

* * Bg 5 *

(5) 24 Parganas— Khulna | Boundary disputes
24 Parganas— Jessore | yee

It is agreed that the mean of the two respective claims of

India and Pakistan should be adopted, taking the river as a
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guide, as far as possible, in the case of the latter dispute. (Ichha-

mati river).

* *. * * *

(7) Piyain and Surma river regions to be demarcated im

accordance with the relevant notifications, cadastral survey

maps and, if necessary, record of rights. Whatever the result

of this demarcation might be, the national: of both the Govern-

ments to have the facility of navigation m both these rivers.

(8) Government of India agree to give n perpetual right to

Pakistan the land belonging to Tripura ftate to the west of

the railway line as well as the land appurfenant to the railway

line at Bhagalpur.

* * *

(10) Exchange of old Cooch Behar endfaves in Pakistan and

Pakistan enclaves in India without claing to compensation for

extra area going to Pakistan, is agreed
*

4

*K * * 2K

(Sd.) M.S. A. BATG, (Sd.) M. J. DESAT,

Foreign Secretary, Commonwealth Secretary,

Ministry of Foreign Affairs and Ministry of External Affairs,

Commonwealth Relations, Government of India.

Government of Pakistan.

New Deut, THE SEPTEMBER 10, 1958.

9. EXTRACTS FROM AGREEMENT ENTITLED ““AGREED JECISIONS AND

PROCEDURES TO END DISPUTES AND INCIDENTS ALONG THE INDO-

East PAKISTAN BORDER AREAS” DATED THE 23RD DAY OF OCTOBER.

)959.

* *« * * *

4. West Bengal-East Pakistan Boundary

Over 1.200 miles of this boundary have already been de-

marcated. As regards the boundary between West Bengal

and Fast Pakistan in the areas of Mahananda, Burung and

Karatoa rivers, it was agreed that demarcation will be made in

accordance with the latest cadastral survey maps supported by

relevant notifications and record-of-rights.

* bs %* * ‘sk
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6. Assam-East Pakistan Boundary

* * * * *

(2) The dispute concerning Bagge Award Ili has been

settled by adopting the following rational boundary in the

Patharia Forest Reserve region:

From a point marked X (H522558) along the Radcliffe

Line BA on the old Patharia Reserve Boundary as shown in

the topographical map sheet No. 83D/5, the boundary line

shall run in close proximity and parallel to the cart road to

its south to a point A (H531554); thence in a southerly

direction up the spur and along the ridge to a hill top marked

B (H523529); thence in a south-easterly direction along the

ridge down the spur across a stream to a hill top marked

C: (H532523); thence in a southerly direction to a point

D (H530517); thence in a south-westerly direction to a flat

top E (H523507); thence in a southerly direction to a point

F (H524500) ; thence in a south-casterly direction in a straight

line to the midstrcam point of the Gandhai Nala marked

G (H540494) ; thence in south-westerly direction up the mid-

stream of Gandhai Nala to a point I (H533482); thence in

a south-westerly direction up a spur and along the ridge to

a point I (H517460); thence in a southerly direction lo a

point on the ridge marked J (71518455); thence in a south-

westerly direction along the ridge to a point height 364 then

continues along the same direction along the same ridge to

a point marked K (H500428) ; thence in a south and south-

westerly direction along the same ridge to a point marked

L (H496420); thence in a south-easterly direction along the

same ridge to a point marked M (H499417); thence in a

south-westerly direction along the ridge to a point on the

bridle path with a height 587; then up the spur to the hill

top marked N (H487393); then in a south-easterly and

southerly direction along the ridge to the hill top with height

692: thence in a southerly direction down the spur to a

point on Buracherra marked © (11484344); thence in a

south-westerly direction up the spur along the ridge to the

trigonometrical survey station with height 690; thence in a

southerly direction along the ridge to a point height 49
0

(H473292); thence in a straight line due south to a point
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on the castern boundary of the Patharia Reserve Forest

marked Y (H473263); along the Radcliffe Line BA.

The line described above has been plotted on two copies of

topographical map sheets Nos. 83D/5, 83D/6, and 83D/2.

The technical experts responsible for the ground demarca-

tion will have the authority to make mjnor adjustments in

order to make the boundary alignment agiee with the physical

features as described. i

The losses and gains to either country las a result of these

adjustments with respect to the line marl§ed on the map will

be balanced by the technical experts.

(Sd.) J. G. KHARAS, (Sd.) [M. J. DESAI,

Acting Foreign Secretary, Commoiwealth Secretary,

Minstry of Foreign Affairs Minmstry of External Affairs,

and Commonwealth Relations, New Delht,

Karachi.

New DEH

October 23, 1959

3. ExTRACTS FROM THE AGREEMENT ENTITLED “‘AGREED DECISIONS

AND PROCEDURES ‘TO END DISPUTES AND INCIDENTS ALONG THE

Inpo-WEstr PAKISTAN BORDER AREAS, DATED TUE I|ITH DAY OF

JANuARY, 1960.

“1. West Pakistan-Punjab border—Of the total of 325 miles

of the border in this sector, demarcation has been completed

along about 252 miles. About 73 mules of the border has not

yet been demarcated due to differences between the Govern-

ments of India and Pakistan regarding interpretation of the

decision and Award of the Punjab Boundary Commission

presented by Sir Cyril Radcliffe as Chairman of the Commission.

These differences have been settled along the lines given below

in a spirit of accommodation:

(1) Theh Sarja Marja, Rakh Hardit Singh and Pathanke (Amnit-

sar-Lahore border).—TYhe Governments of India and Pakistan

agree that the boundary between West Pakistan and India

in this region should follow the boundary between the Thesils

of Lahore and Kasur as laid down under Punjab Govern-
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ment Notification No. 2183-E, dated 2nd June, 1939. These

three villages will in consequence, fall within the territorial

jurisdiction of the Government of Pakistan.

* ok * 5 *

(tv) Suletmanke (Fervzepur-Montgomery border. —The Govern-

ments of India and Pakistan agree to adjust the district

boundaries in this region as specified in the attached Schedule

and as shown in the map appended thereto as Annexure I.

aK * * * **

(Sd.) M. J. DESAT, (Sd.) J. G. KHARAS,

Commonwealth Secretary Joint Sccretary,

Ministry of External Affairs, Mimstry of Foretgn Affairs and

Government of India. Commonwealth Relations,

Government of Pakistan.

New DE.HI

January 11, 1960.

APPENDIX 10

THE CONSTITUTION (TENTH AMENDMENT)

ACT, 196]

*

[16th August, 1961]

AN ACT FURTHER TO AMEND THE CONSTITUTION OF INDIA.

BE it enacted by Parliament in the ‘Twelfth Year of the Republic

of India as follows:-—

1. Short title and commencement.— (1) This Act may be called

the Constitution (Tenth Amendment) Act, 1961.

(2) It shall be deemed to have come into force on the I1th day

of August, 1961.

2. Amendment of the First Schedule to the Constitution.

In the First Schedule to the Constitution, under the heading ““THE

UNION TERRITORIES”, afier entry 6, the following entry shall

be inserted, namely :—

7 DADRA AND NAGAR Have i. The territory which immediately

before the cleventh day of

August, 1961 was comprised in

Free Dadra and Nagar Haveli.”
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3. Amendment of article 240. —In article 240 of the Constitu-

tion, in clause (1), after entry (b), the following entry shall be

inserted, namely:

‘“(¢) Dadra and Nagar Haveli.”

APPENDIX |]

THE CONSTITUTION (ELEVENTH MENDMENT)

ACT, 1961

[19th December, 1961]

AN ACY FURTHER ‘TO AMEND THE CONSTITUTION OF INDIA.

Be it enacted by Parliament in the Twelfth car of the Republic

of India as follows :—

1. Short title.—TVhis Act may be called the Gonstitution (Eleventh
Amendment) Act, 1961. :

2. Amendment of article 66.— In article 66 of the Constitu-

tion, in clause (1), for the words ‘‘members of both Houses of Par-

liament assembled at a joint meeting’’, the words “‘members of an

electoral college consisting of the members of both Houses of Parlia-

ment” shall be substituted.

3. Amendment of article 71.— In article 7] of the Constitution,

after clause (3), the following clause shall be inserted, namely :—

‘*(4) The election of a person as President or Vice-President

shall not be called in question on the ground of the existence

of any vacancy for whatever reason among the members of the

electoral college clecting him.”
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APPENDIX 12

THE CONSTITUTION (TWELFTH AMENDMENT)

ACT, 1962

(27th March, 1962]

AN ACT FURTHER TO AMEND THE CONSTITUTION OF INDIA.

Be it enacted by Parliament in the Thirteenth Year of the Republic

of India as follows:—

1. Short title and commencement.— (1) This Act may be called

the Constitution (Twelfth Amendment) Act, 1962.

(2) It shall be deemed to have come into force on the 20th day

of December, 1961.

2. Amendment of the First Schedule to the Constitution.—

In the First Schedule; to the Constitution, under the heading “THE

UNION TERRITORIES”, after entry 7, the following entry shall

be inserted, namely :—

“8. Goa, Daman and Dru. The territories which immediately

before the twentieth day of Decem-

ber, 196] were comprised in Goa,

Daman and Diu.”

3. Amendment of article 240.— In article 240 of the Constitu-

tion, in clause (1), after entry /), the following entry shall be in-

serted, namely :—

‘“(d7) Goa, Daman and Diu.”

APPENDIX 13

THE CONSTITUTION (THIRTEENTH AMENDMENT)

ACT, 1962

[28th December, 1962}

AN ACT FURTHER TO AMEND THE CONSTITUTION OF INDIA.

BE it enacted by Parliament in the Thirteenth Year of the Republic

of India as follows:—
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1. Short title and commencement.—(1) This Act may be

called the Constitution (Thirteenth Amendment) Act, 1962.

(2) It shall come into force on such date as the Central Govern-

ment may, by notification in the Official Gazette, appoint.

2. Amendment of Part XXI.—In PART XXI of the Cons-

titution :— |

(a) for the heading, the following heading: shall be substituted,
namely :—

‘TEMPORARY, TRANSITIONAL AND SPECIAL
PROVISIONS” ;

(b) after article 371, the following artfcle shall be inserted,

namely :—

“371A. Special provision with respect the State of Naga-

land. (1) Notwithstanding anything in his Constitution,—

(a) no Act of Parliament in respqct of-

(1) religious or social practices of the Nagas,

(22) Naga customary law and procedure,

(71) administration of civil and criminal justice involv-

ing decisions according to Naga customary law,

(77) ownership and transfer of land and its resources.

shall apply to the State of Nagaland unless the Legislative

Assembly of Nagaland by a resolution so decides;

(b) the Governor of Nagaland shall have special respon-

sibility with respect to law and order in the State of Nagaland

for so long as in his opinion internal disturbances occurring in

the Naga Hills-Tuensang Area immediately before the forma-

tion of that State continue therein or in any part thereof and

in the discharge of his functions in relation thercto the Governor

shall, after consulting the Council of Ministers, exercisc his

individual judgment as to the action to be taken:

Provided that if any question arises whether any matter Is

or is not a matter as respects which the Governor is under this

sub-clause required to act in the exercise of his individual

judgment, the decision of the Governor in his discretion shall

be final, and the validity of anything done by the Governor

shall not be called in question on the ground that he ought
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or ought not to have acted in the exercise of his individual

judgment:

Provided further that if the President on receipt of a report

from the Governor or otherwise is satisfied that it is no longer

necessary for the Governor to have special responsibility with

respect to law and order in the State of Nagaland, he may by

order direct that the Governor shall cease to have such respon-

sibility with effect from such date as may be specified im the

order ;

(c) in making his recommendation with respect to any

demand for a grant, the Governor of Nagaland shall ensure

that any money provided by the Government of India out of

the Consolidated Fund of India for any specific service or pur-

pose is included in the demand for a grant relating to that

service or purpose and not in any other demand;

(d) as from such date as the Governor of Nagaland may by

public notification in this behalf specify, there shall be estab-

lished a regional council for the Tucnsang district consisting

of thirty-five members and the Governor shall in his discretion

make rules providing for—

(7) the composition of the regional council and the manner

in which the ntembers of the regional council shall be chosen:

Provided that the Deputy Commissioner of the Tuensang

district shall be the Chairman ex officio of the regional council

and the Vice-Chairman of the regional council shall be

elecied by the members thereof from amongst themselves ;

(ii) the qualifications for being chosen as, and for being.

members of the regional council;

(iii) the term of office of, and the salaries and allowances,

if any, to be paid to members of, the regional council ;

(iv) the procedure and conduct of business of the regional

council ;

(v) the appointment of officers and staff of the regional

council and their conditions of services; and

(vi) any other matter in respect of which it is necessary to

make rules for the constitution and proper functioning of

the regional council.

(2) Notwithstanding anything in this Constitution, for a period

of ten years from the date of the formation of the State of Naga-

G: i—25
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land or for such further period as the Governor may, on the

recommendation of the regional council, by public notification

specify in this behalf;—

(a) the administration of the Tuensang district shall }¢

carried on by the Governor;

(b) where any money is provided by the Government of

India to the Government of Nagaland 40 mect the requirements

of the State of Nagaland as a whole, the Governor shall in his

discretion arrange for an equitable location of that moncy

between the Tuensang district and tle rest of the State;

(c) no Act of the Legislature of Wagaland shall apply to

the Tuensang district unless the Govgrnor, on the recommen-

dation of the regional council, by pulgic notification so directs

and the Governor in giving such dire tion with respect to any

such Act may direct that the Act shalf in its application to the

Tuensang district or any part there@i have effect subject to

such exceptions or modifications as the Governor may specily

on the recommendation of the regional council:
Provided that any direction given under this sub-clause may

be given so as to have restrospcctive cflect;

(d) the Governor may make regulations for the peace, pro-

gress and good government of the Tucnsang district and any

regulations so made may repeal or amend with retrospective

effect, if necessary, any Act of Parliament or any other law

which is for the time being applicable to that district;

(e) (72) one of the members representing the Tuensang dis-

trict in the Legislative Assembly of Nagaland shall be appointed

Minister for Tuensang affairs by the Governor on the advice

of the Chicf Minister and the Chicf Minister in tendering his

advice shall act on the recommendation of the majority of the

members as aforesaid;

(iz) the Minister for Tuensang affairs shall deal with, and

have direct access to the Governor on, all matters relating to

the Tuensang district but he shall keep the Chief Munister

informed about the same;

(f) notwithstanding anything in the foregoing provisions

of this clause, the final decision on all matters relating to the

Tuensang district shall be made by the Governor in his dis-

cretion ;
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(g) in articles 54 and 55 and clause (4) of article 80, re-

ferences to the elected members of the Legislative Assembly

of a State or to cach such member shall include references to

the members or member of the Legislative Assembly of Naga-

land elected by the regional council established under this

article;

(k) in article 170—

(2) clause (1) shall, in relation to the Legislative Assembly

of Nagaland, have effect as if for the word ‘sixty’, the

words ‘forty-six’ had been substituted ;

(zz) in the said clause, the reference to direct election

from territorial constituencies in the State shall include

election by the members of the regional council established

under this article:

(227) in clauses (2) and (3), references to territorial consti-

tuencies shall mean references to territorial constituencies

in the Kohima and Mokokchung districts.

(3) If any difficulty arises in giving effect to any of the fore-

going provisions of this article, the President may by order

do anything (including any adaptation or modification of any

other article) which appears to him to be necessary for the

purpose of removing that difficulty.

Provided that no such order shall be made after the expiration

of three years from the date of the formation of the State of

Nagaland.

Explanation —In this article, the Kohima, Mokokchung and

Tuensang districts shall have the same meanings as in the

tate of Nagaland Act, 1962.”’.

Aprenprx 14

THE CONSTITUTION (FOURTEENTH AMENDMENT)

ACT, 1962 '

[28th December, 1962]

AN ACT FURTHER TO AMEND THE GONSTITUTION OF INDIA.

BE it enacted by Parliament in the Thirteenth Year of the Republic

of India as follows:—
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r

1. Short title.—This Act may be called the Constitution (Four-

teenth Amendment) Act, 1962.

2. Amendment of article 81.—In article 81 of the Constitution

in sub-clause (b) of clause (1), for the words “‘twenty members”.

the words ‘“‘twenty-five members”’ shall be substituted.

3. Amendment of the First Schedule.-—In the First Schedule

tc the Constitution, under the heading “IT. THE UNION TERRI-
TORIES”, after entry 8, the following eptry shall be inserted.

namely :—

*9. Ponpicnerry. The territories whi fh immediately before
the sixteenth day @ August, 1962, werc

comprised in the Fuyench Establishments in

India known as Pondicherry, Karikal, Mahe

and Yanam.”’.

4. Insertion of new article 239A. ter article 239 of the

Constitution, the followimg article shall be aserted, namely :—

“239A. Creation of local Legislatures or Council of Ministers

or both for certain Union territories—(1) Parhament may

by law create for any of the Union territories of Himachal

Pradesh, Manipur, Tripura, Goa. Daman and Diu, and

Pondicherry—

(a) a body, whether clected or partly nominated and

partly clected, to function as a Legislature for the Union

territory, or

(b) a Council of Ministers,

or both with such constitution, powers and functions, in cach

case, aS may be specified in the law.

(2) Any such law as is referred to in clause (1) shall not be

deemed to be an amendment of this Constitution for the pur-

poses of article 368 notwithstanding that it contains any pro-

vision which amends or has the effect of amending this Consti-

tution.”

5. Amendment of article 240.—In article 240 of the Consti-

tution, in clause (1),—

(a) after entry (d), the following entry shall be inserted.

namely :—

“*(e) Pondicherrv:”’:
> 3
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(b) the following proviso shall be inserted at the end,

namely :—

“Provided that when any body is created under article

939A to function as a Legislature for the Union territory of

Goa, Daman and Diu or Pondicherry, the President shall

not make any regulation for the peace, progress and good

government of that Union territory with effect from the date

appointed for the first mecting of the Legislature.”

6. Amendment of the Fourth Schedule.—In the Jourth

Schedule to the Constitution, in the Table,—

(a) after entry 20, the entry

“91. Pondicherry... 1” shall be inserted;

(b) for the figures “225”, the figures “226” shall be substi-

tuted.

7. Retrospective operation of certain provisions.—Scction

3 and clause (a) of section 5 shall be deemed to have come into

force on the 16th day of August, 1962.

APPENDIX ]5

THE CONSTITUTION (FIFTEENTH AMENDMENT)

ACT, 1963

[5th October, 1963]

AN ACT FURTHER TO AMEND THE CONSTITU LION OF INDIA.

BE it enacted by Parliament in the I ourteenth Year of the Republic

of India as follows:—

1. Short title.—TShis Act may be called the Constitution (Fifteenth

Amendment) Act, 1963.

2. Amendment of article 124.—In article 124 of the Consti-

tution, after clause (2), the following clause shall be inserted,

namely :—

“(2A) The age of a Judge of the Supreme Court shall be

determined by such authority and in such manner as 
Parlia-

ment may by law provide”.
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3. Amendment of article 128.—In article 128 of the Consti-

tution, after the words “‘Federal Court’’, the words “‘or who has

held the office of a Judge of a High Court and is duly qualified

for appointment as a Judge of the Supreme Court”’ shall be inserted.

4. Amendment of article 217.—In artidle 217 of the Consti-

tution,—

(a) in clausc (1), for the words “‘sixty years”, the words

“sixty-two ycars” shall be substituted;

(b) after clause (2), the following cl@use shall be inserted

and shall be deemed always to have begn inserted, namely :—

(3) If any question arises as to the age of a Judge of a

High Court, the question shall be degided by the President

after consultation with the Chief Jugtice of India and the

decision of the President shall be firgl.’’.

5. Amendment of article 222.—In artifle 222 of the Consti-

tution, after clause (1), the following clauge shall be inserted,

namely :— |

‘“*(2) When a Judge has been or is so transferred, he shall,

during the period he serves, after the commencement of the

Constitution (Fifteenth Amendment) Act, 1963, as a Judge of

the other High Court, be entitled to receive in addition to his

salary such compcnsatory allowance as may be determined by

Parliament by law and, until so determined, such compensatory

allowance as the President may by order fix.”.

6. Amendment of article 224.—In article 224 of the Consti-

tution, in clause (3), for the words “sixty years’’, the words “‘sixty-

two years” shall be substituted.

7. Insertion of new article 224A.—After article 224 of the

Constitution, the following article shall be inserted, namely :—

“224A. Appointment of retired Judges al sittings of High

Courts—Notwithstanding anything in this Chapter, the

Chief Justice of a High Court for any State may at any

time, with the previous consent of the President, request any

person who has held the office of a Judge of that Court or of

any other High Court to sit and act as a Judge of the High

Court for that State, and every such person so requested shall,

while so sitting and acting, be entitled to such allowances as
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the President may by order determine and have all the juris-
diction, powers and privileges of, but shall not otherwise be

deemed to be, a Judge of that High Court:

Provided that nothing in this article shall be deemed to
require any such person as aforesaid to sit and act as a Judge

of that High Court unless he consents so to do.”

8. Amendment of article 226.

tution, —

In article 226 of the Consti-

(a) after clause (1), the following clause shall be inserted,

namely :—

(1A) The power conferred by clause (1) to issue

directions, orders or writs to any Government, authority or

person may also be exercised by any High Court exercising

jurisdiction in relation to the territories within which the

cause of action, wholly or in part, arises for the exercise of

such power, notwithstanding that the seat of such Govern-

ment or authority or the residence of such person is not

within those territories.” ;

(6) in clause (2), for the word, brackets and figure “‘clause

(1), the words, brackets, figures and letter “‘clause (1) or

clause (1A)” shall be substituted.

9, Amendment of article 297.—In ariticle 297 of the Consti-

tution, after the words “‘territorial waters”, the words “or the conti-

nental shelf’? shall be inserted.

10. Amendment of article 311.—In article 31! of the Consti-

tution, for clauses (2) and (3), the following clauses shall be substi-

tuted, namely :-—

(2) No such person as aforesaid shall be dismissed or

removed or reduced in rank except after an inquiry in which

he has been informed of the charges against him and given a

reasonable opportunity of being heard in respect of those

charges and where it is proposed, after such inquiry, to impose

on him any such penalty, until he has been given a reasonable

opportunity of making representation on the penalty proposed.

but only on the basis of the evidence adduced during such

inquiry :
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Provided that this clause shall not apply—

(a) where a person is dismissed or removed or reduced

in rank on the ground of conduct which has led to his con-

viction on a criminal charge; or

(6) where the authority empowered to dismiss or re-

move a person or to reduce him in rank is satisfied that for

some reason, to be recorded by that authority in writing,

it is not reasonably practicable to hol such inquiry; or
(c) where the President or the Gov rnor, as the case may

be, is satisfied that in the interest of the security of the State

it is not expedient to hold such inqut y.

(3) If, in respect of any such person is aforesaid, a question

arises whether it is reasonably practicaljle to hold such inquiry

as is referred to in clause (2), the decisiqh thereon or the autho-

rity empowered to dismiss or remove tf: person or to reduce
him in rank shall be final.”

11. Amendment of article 316.—In article 316 of the Consti-
tution, after clause (1), the following clause shall be inserted,

namely :—

(1A) If the office ef the Chairman of the Commision be-

comes vacant or if any such Chairman ts by reason of absence or

for any other reason unable to perform the duties of his office,

those duties shall, until some person appointed under clause (1)

to the vacant office has entered on the duties thereof cr, as the

case may be, until the Chairman has resumed his duties, be

performed by such one of the other members of the Conumission

as the President, in the case of the Union Commission or a Joint

Commission, and the Governor of the State in the case of a State

Commission, may appoint for the purposc.”.

12. Amendment of the Seventh Schedule.—In the Seventh

Schedule to the Constitution, in List I, in entry 78, after the word

“organisation”. the brackets and words “(including vacations)”

shall be inserted and shall be deemed always to have been inserted.
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APpPENDIx 16

THE CONSTITUTION (SIXTEENTH AMENDMENT)

ACT, 1963

[Sth October, 1963]

AN ACT FURTHER TO AMEND THE CONSTITUTION OF INDIA.

BE it enacted by Parliament in the Fourteenth Year of the Republic

of India as follows:—

1, Short title.—This Act may be called the Constitution (Six-
teenth Amendment) Act, 1963.

2. Amendment of article 19.—In article 19 of the Consti-

tution,—

€

(a) in clause (2), after the words “in the interests of’’, the

words “the sovereignty and integrity of India,” shall be inserted ;

(6) in clauses (3) and (4), after the words ‘in the interests

of’, the words “‘the sovercignty and integrity of India or’’ shall

be inserted.

3. Amendment of article 84.—In article 84 of the Consti-

tution, for clause (a), the following clause shall be substituted,

namely :-—

““(a) is a citizen of India, and makes and subscribes before

some person authorized in that behalf by the Election Gom-

mission an oath or affirmation according to the form set out

for the purpose in the Third Schedule;”’.

4. Amendment of article 173.—In article 173 of the Consti-

tution, for clause (a), the following clause shall be substituted,

namcly :-—

‘“(q) is a citizen of India, and makes and subscribes before

some person authorized in that behalf by the Election Com-

mission an oath or affirmation according to the form set out

for the purpose in the Third Schedule;”.

5. Amendment of Third Schedule.—In the Third Schedule

to the Constitution,—

(a) in Form 1, after the words “ sonstitution of India as by
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law established,” the words “‘that I will uphold the sovereignty

and integrity of India,” shall be inserted;

(6) for Form III, the following shall be substituted,

namely :—

‘TTT

A

Form of oath or affirmation to be nade by a candidate

for election to Parliament:—

‘*], A.B., having been nominated aq a candidate to fill a
seat in the Council of States (or the House of tlie People)

swear in the name of God
O that? I will bear true

solemnly affirm

faith and allegiance to the Constitutidn of India as by law

established and that I will uphold the sovercignty and inte-

srity of India.”’.

B

Form of oath or affirmation to be made by a member of

Parliament :-—

““], A.B., having been clected (or nominated) a member

of the Council of States (or the House of the People)

swear in the name of God
O — that I will bear true

solemnly affirm

faith and allegiance to the Constitution of India as by law

established, that I will uphold the sovereignty and integrity

of India and that I will faithfully discharge the duty upon
99 9

which I am about to enter.’ ;

(c) in Forms IV, V and VIII, after the words “the Constitu-

tion of India as by law established’’, the words “‘that I will up-

hold the sovereignty and integrity of India,” shall be inserted;

(d) for Form VII, the following shall be substituted,

namely :-—
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‘VII

A

Form of oath or affirmation to be made by a candidate

for election to the Legislature of a State:—

“1, A.B., having been rominated as a candidate to fill a

seat in the Legislative Assembly (or Legislative Council),

swear in the name of God
O solemnly affirm that I will bear true faith and

allegiance to the Constitution of India as by law established

and that I will uphold the sovereignty and integrity of India”.

B

Form of oath or affirmation to be made by a member of

the Legislature of a State:

“T, A.B., having been elected (or nominated) a member

of the Legislative Assembly (or Legislative Council), do

swear in the name of God
~— Om that I will bear true faith and
solemnly affirm

allegiance to the Constitution of India as by law established,

that I will uphold the sovereignty and integrity of India and

that I will faithfully discharge the duty upon which I am
5 9

about to enter.’

APPENDIX 17

THE CONSTITUTION (SEVENTEENTH AMENDMENT)
ACT, 1964

[20th June, 1964]

AN ACT FURTHER TO AMEND THE CONSTITUTION OF INDIA.

Be it enacted by Parliament in the Fifteenth Year of the Republic

of India as follows:—
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1. Short title.—This Act may be called the Constitution (Seven-

teenth Amendment) Act, 1964.

2. Amendment of article 31A.— In article 31A of the Consti-

tution,—

(7) in clause (1), after the existing proviso, the following

proviso shall be inserted, namely:— _

‘Provided further that where any aw makes any provi-

sion for the acquisition by the State o any estate and where

any land comprised therein is held \y a person under his

personal cultivation, it shall not be | pvful for the State to

acquire any portion of such land as is vithin the ceiling limit

applicable to him under any law for fhe time being in force

or any building or structure standing 1creon or appurtenant

thereto, unless the law relating to the acquisition of such

land, building or structure, provides fr payment of compen-

sation at a rate which shall not be les¢than the market value

thereof.”’ ;

(iz) in clause (2), for sub-clause (a), the following sub-clause

shall be substituted and shall he deemed always to have been

substituted, namely :—

‘(a) the expression “estate” shall, in relation to any local

area, have the same meaning as that expression or its local

equivalent has in the existing law relating to land tenures in

force in that area and shall also inchide—

(2) any jagir, nam or muaft or other similar grant and

in the States of Madras and Kerala, any janmam right:

(w) any land held under ryotwari settlement;

(2) any land held or let for purposes of agriculture or

for purposes ancillary thereto, mcluding waste land,

forest land, land for pasture or sites of buildings and

other structures occupied by cultivators of land, agri-

cultural labourers and village artisans;’.

3. Amendment of Ninth Schedule.—In the Ninth Schedule to

the Constitution, after entry 20, the following entries shall be added,

namely :—

‘21. The Andhra Pradesh Ceiling on Agricultural Holdings Act,

1961 (Andhra Pradesh Act X of 1961).
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23.

36.

37.
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The Andhra Pradesh (Telangana Area) Tenancy and Agri-
cultural Lands (Validation) Act, 1961 (Andhra Pradesh
Act XXI of 1961).

The Andhra Pradesh (Telangana Area) Tara and Kowli
Land Cancellation of Irregular Pattas and Abolition of
Concessional Assessment Act. 1961 (Andhra Pradesh Act

XXXVI of 1961).

. The Assam State Acquisition of Lands Belonging to Reli-

gious or Charitable Institution of Public Nature Act, 1959

(Assam Act IX of 1961).

. The Bihar Land Reforms (Amendment) Act, 1953 (Bihar

Act XX of 1954).

. Lhe Bihar Land Reforms (Fixation of Ceiling Area and

Acquisition of Surplus Land) Act, 1961 (Bihar Act XII

of 1962), (except section 28 of this Act).

. The Bombay Taluqdari ‘Tenure Abolition (Amendment)

Act, 1954 (Bombay Act 1 of 1955).

. The Bombay ‘Valuqdari ‘Tenure Abolition (Amendment)

Act, 1957 (Bombay Act XVITI of 1958).

. The Bombay Inams (Kutch Arca) Abolition Act, 1958

(Bombay Act XCVITI of 1958).

. The Bombay Tenancy and Agricultural Lands (Gujarat

Amendment) Act, 1960 (Gujarat Act XVI of 1960).

. The Gujarat Agricultural Lands Ceiling Act, 1960 (Gujarat

Act XXVII of 1961).

. The Sagbara and Mehw .issi states (Proprictary Rights Abo-

lition, etc.) Regulation, 1962 (Gujarat Regulation I of 1962).

. The Gujarat Surviving Alienations Abolition Act, 1963

(Gujarat Act XX XIII of 1963), except in so far as this Act

relates to an alienation referred to in sub-clause (d) of clause

(3) of section 2 thercof.

. The Maharashtra Agricultural Lands (Ceiling on Holdings)

Act, 1961 (Maharashtra Act XXVIT of 1961).

. The Hyderabad Tenancy and Agricultural Lands (Re-

enactment, Validation and Further Amendment) Act, 196!

(Maharashtra Act XLV of 1961).

The Hyderabad Tenancy and Agricultural Lands Act,

1950 (Hyderabad Act XXI of 1950).

The Jenmikaram Payment (Abolition) Act, 1960 (Kerala

Act III of 1961).
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38

39.

40).

42.

43.

44.

46.

47.

48.

49.

30.
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The Kerala Land Tax Act, 1961 (Kerala Act XIII of 1961).

The Kerala Land Reforms Act, 1963 (Kerala Act I of

1964).

The Madhya Pradesh Land Revenue Code, 1959 (Madhya

Pradesh Act XX of 1959).

. The Madhya Pradesh Ceiling on Agricultural Holdings Act,

1960 (Madhya Pradesh Act XX of{1960).

The Madras Cultivating Tenants Protection Act, 1955
(Madras Act XXV of 1955).

The Madras Cultivating Tenants (Hayment of Fair Rent)

Act, 1956 (Madras Act, XXTV of 9956).

The Madras Occupants of Kudiyirgppu (Protection from

Eviction) Act, 1961 (Madras Act XXVIII of 1961).

. The Madras Public Trusts (Regulation of Administration

of Agricultural Lands) Act, 1961 Madras Act LVIT of

1961).

The Madras Land Reforms (Fixatidn of Ceiling on Land)

Act, 1961 (Madras Act LVIITT of $961).

The Mysore Tenancy Act, 1952 {Mysore Act NIIT of

1952).

The Coorg ‘Tenants Act, 1957 (Mysore Act XIV of 1957).

The Mysore Village Offices Abolition Act, 1961 (Mysore

Act XTV of 1961).

The Hyderabad ‘Tenancy and Agricultural Lands (Valida-

tion) Act, 1961 (Mysore Act XXXVT of 1961).

. The Mysore Land Reforms Act, 1961 (Mysore Act X of

1962).

. The Orissa Land Reforms Act, 1960 (Orissa Act XVI

of 1960).

. The Orissa Merged Territories (Village Offices Abolition)

Act, 1963 (Orissa Act X of 1965).

. The Punjab Security of Land Tenures Act, 1953 (Punjab

Act X of 1953).

. The Rajasthan Tenancy Act, 1955 (Rajasthan Act III of

1955).

. The Rajasthan Zamindari and Biswedari Abolition Act,

1959 (Rajasthan Act VIII of 1959).

. The Kumaun and Uttarakhand Zamindari Abolition and

Land Reforms Act, 1960 (Uttar Pradesh Act XVII of

1960).



59.

60.

ol.

62.

63.

64.
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. The Uttar Pradesh Imposition of Ceiling on Land Holdings
Act, 1960 (Uttar Pradesh Act I of 196]).
The West Bengal Estates Acquisition Act, 1953 (West
Bengal Act I of 1954).

Tre West Bengal Land Reforms Act, 1955 (West Bengal
Act X of 1956),

The Delhi Land Relorms Act, 1954 (Delhi Act VITI of
1954),

The Delhi Land Holdings (Ceiling) Act, 1960 (Central
Act 24 of 1960).

The Manipur Land Revenue and Land Reforms Act,
1960 (Central Act 33 of 1960).

The Tripura Land Revenue and Land Reforms Act, 1960

(Central Act 43 of 1960).

Explanation.—Any acquisition made under the Rajasthan ‘Tenancy

Act, 1955 (Rajasthan Act IIT of 1955), in contravention of the

second proviso to clause (1) of article 31A shall, to the extent of

the contravention. be void.’’.

APPENDIX 18

STATEMENT BY THE GABINET MISSION TO [NDIA

AND HIS EXCELLENCY THE VICEROY, DATED

16TH MAY, 1946

1, On the 15th March last, just before the despatch of the Cabi-

net Mission to India, Mr Attlee, the British Prime Minister, used

these words :—

“My colleagues are going to India with the intention of

using their utmost endeavours to help her to attain her freedom

as speedily and fully as possible. What form of Government is

to replace the present regime is for India to decide; but our

desire is to help her to set up forthwith the machinery for

making that decision....

“T hope that the Indian people may clect to remain within

the British Commonwealth. J am certain that she will find

sreat advantages in doing so....
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“But if she does so clect, it must be by her own [ree will.

The British Gommonwealth and Empire is not bound together

by chains of external compulsion. It is a free association of

free peoples. If, on the other hand, she elects for independence,

in our view she has a right to do so. It will be for us to help

to make the transition as smooth and easy as possible.”

2. Charged in these historic words, we—tkhe Cabinet Ministers

and the Viceroy—have done our utmost to assist the two main

political parties to reach agreement upon the fundamental issue of

the unity or division of India. After prolonge tl discussions in New

Delhi we succeeded in bringing the Congress arfd the Muslim League

together in conference at Simla. There was a_ ill exchange of views

and both parties were prepared to make consiJerable concessions in

order to try to reach a settlement, but it ultimal ‘ly proved impossible
to close the remainder of the gap betwecn the partics and so no

agreement could be concluded. Since no agreerient has been reached,

we feel that it is our duty to put forward a we consider are the
best arrangements possible to ensure a speedy:setting up of the new

constitution. This statement 1s made with the full approval of His

Majesty’s Government in the United Kingdom.

3. We have accordingly decided that immediate arrangements

should be made whercby Indians may decide the future constitu-

tion of India, and an interim Government may be set up at once

to carry on the administration of British India until such time as a

new constitution can be brought into being. We have endeavoured

to be just to the smaller as well as to the larger sections of the people;

and to recommend a solution which will lead to a practicable way

of governing the India of the future, and will give a sound basis for

defence and a good opportunity for progress in the social, political

and economic field.

4, It is not intended in this statement to review the voluminous

evidence which has been submitted to the Mission; but it is right

that we should state that it has shown an almost universal desire,

outside the supporters of the Muslim League, for the unity of India.

5. This consideration did not, however, deter us from examining

closely and impartially the possibility of a partition of India; since

we were greatly impressed by the very genuine and acute anxiety

of the Muslims lest they should find themselves subjected to a per-

petual Hindu-majority rule. This feeling has become so strong and
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widespread amongst the Muslims that it cannot be allayed by mcre
paper safeguards. If there is to be internal peace in India it must

be secured by measures which will assure to the Muslims a control

in all matters vital to their culture, religion, and economic or other
interests.

6. We, thercfore, examined in the first instance the question of a

separate and fully independent sovereign state of Pakistan as claimed

by the Muslim League. Such a Pakistan would comprise two areas:

one in the North-West consisting of the provinces of the Punjab,

Sind, North-West Frontier, and British Baluchistan; the other in

the North-East consisting of the provinces of Bengal and Assam.

The League were prepared to consider adjustment of boundaries

at a later stage, but insisted that the principle of Pakistan should

first be acknowledged. The argument for a separate state of Pakistan

was based, first, upon the right of the Muslim majority to decide

their method of government according to their wishes, and, secondly,

upon the necessity to include substantial areas in which Muslims

are in a minority, in order to make Pakistan administratively and

economically workable.

The size of the non-Muslim minorities in a Pakistan comprising the

whole of the six provinces enumcrated above would be very consider-

able as the following figures* show :—

Muslim Non-Muslim

North-Western Area

Punjab . . . . . 16,217,242 12,201,577

North-West Frontier Province 2,788,797 249,270

Sind . . . . 3,208,325 1,326,683

British Baluchistan . . . . 438,930 62,701

22,653,294 13,840,231

62.07 per cent 37.93 per cent

North-Eastern Area

Bengal . 2. 1. wee 33,005,434 27,301,091

Assam . . 0. eee 3,442,479 6,762,254

36,447,913 34,063,345

51.69 per cent 48.31 per cent

* All population figures in this statement are from the most recent census

taken in 1941.

Gc: 1c—26
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The Muslim minorities in the remainder of British India number

some 20 million dispersed amongst a total population of 188 million.

The figures show that the setting up of a sovereign state of Pakistan

on the lines claimed by the Muslim League would not solve the

communal minority problem; nor can we sce¢ any justification for

including within a sovereign Pakistan those districts of the Punjab
and of Bengal and Assam in which the populgtion i is predominantly
non-Muslim. Every argument that can be use in favour of Pakistan

can equally, in our view, be used in favour if the exclusion of the

non-Muslim areas from Pakistan. This por t would particularly

affect the position of the Sikhs.

7. We, therefore, considered whether a sm: ler sovercign Pakistan

confined to the Muslim majority areas along might be a possible
basis of compromise. Such a Pakistan is regarded by the Muslim

League as quite impracticable because it would entail the exclusion

from Pakistan of (a) the whole of the Ambaga and Jullundur divi-

sions in the Punjab; (6) the whole of Assang except the district of

Sylhet; and (c) a large part of Western Bengpl, including Calcutta,

in which city the percentage of the Muslim :population is 23.6 per

cent. We ourselves are also convinced that any solution which in-

volves a radical partition of the Punjab and Bengal, as this would

do, would be contrary to the wishes and intcrests of a very large

proportion of the inhabitants of these provinces. Bengal and the

Punjab each has its own common language and a long history and

tradition. Moreover, any division of the Punjab would of necessity

divide the Sikhs, leaving substantial bodics of Sikhs on both sides

of the boundary. We have therefore becn forced to the conclusion

that neither a larger nor a smaller sovereign state of Pakistan would

provide an acceptable solution for the communal problem.

8. Apart from the great force of the foregoing arguments there

are weighty administrative, economic and military considerations.

The whole of the transportation and postal and telegraph systems

of India have been established on the basis of a united India. To

disintegrate them would gravely injure both parts of India. The

case for a united defence is even stronger. ‘The Indian Armed Forces

have been built up as a whole for the defence of India as a whole,

and to break them in two would inflict a deadly blow on the long

traditions and high dcgrce of efficiency of the Indian Army and

would entail the gravest dangers. The Indian Navy and Indian

Air Force would become much less effective. The two sections of
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the suggested Pakistan contain the two most vulnerable frontiers in
{India and for a successful defence in depth the area of Pakistan
would be insufficient.

9, A further consideration of importance is the greater difficulty
which the Indian States would find in assochiting themselves with a

divided British India.

10. Finally, there is the geographical fact that the two halves of

the proposed Pakistan state are separated by some seven hundred

miles and the communications between them both in war and

peace would be dependent on the goodwill of Hindustan.

1]. We are, thercfore, unable to advise the British Government

that the power which at present resides in British hands should be

handed over to two entircly separate sovercign Siates.

12. This decision does not, however, blind us to the very real

Muslim apprehensions that their culture and political and social

life might become submerged in a purcly unitary India, in which

the Hindus with their greatly superior numbers must be a dominating

element. ‘To meet this the Congress have put forward a scheme under

which provinces would have full autonomy subject only to a mini-

mum of central subjects, such as foreign affairs, defence and com-

munications.

Under this scheme provinces, if they wish to take part in eco-

nomic and administrative planning on a large scale, could cede

{o the centre optional subjects in addition to the compulsory ones

mentioned above.

13. Such a scheme would, in our view, present considerable

constitutional disadvantages and anomalics. It would be very diffi-

cult to work a central executive and legislature in which some minis-

ters, who dealt with compulsory subjects, were responsible to the

whole of India while other ministers, who dealt with optional sub-

jects, would be responsible only to those provinces who had clected

to act together in respect of such subjects. This difliculty would he

accentuated in the central legislature, where it would be necessary

to exclude certain members from speaking and voting when sub-

jects with which their provinces were not concerned were under

discussion. Apart from the difficulty of working such a scheme, we

do not consider that it would be fair to deny to other provinces, which

did not desire to take the optional subjects at the centre, the right

to form themselves into a group for a similar purpose. This would
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indced be no more than the exercise of their autonomous powers in

a particular way.

14. Before putting forward our recommendations we turn to

deal with the rclationship of the Indian States to British India. |;

is quite clear that with the attainment of independence by British

India, whether inside or outside the Britigh Commonwealth, the

relationship which has hitherto existed between the Rulers of the

States and the British Crown will no longer f possible. Paramountcy

can neither be retained by the British Cgown nor transferred to

the new government. This fact has been f Ily recognised by thosc

whom we interviewed from the States. Thef have at the same time

assured us that the States are ready and baling to co-operate in
the new development of India. The preci§: form which their co-

operation will take must be a matter for negotiation during the

building up of the new constitutional struc§ ire and it by no means

follows that it will be identical for all the St. es. We have not, there-

fore, dealt with the States in the same d: ail as the provinces of

British India in the paragraphs which folk

15. We now indicate the nature of a sohition which in our view

would be just to the essential claims of all parties and would at the

same time be most likely to bring about a stable and practicable

form of constitution for All-India.

We recommend that the constitution should take the following

basic form :—

(1) There should be a Union of India, embracing both

British India and the States which should deal with the follow-

ing subjects: forcign affairs, defence, and communications; and

should have the powers necessary to raise the finances required

for the above subjects.

(2) The Union should have an executive and a legislature

constituted from British Indian and States representatives. Any

question raising a major communal issue in the legislature

should require for its decision a majority of the representatives

present and voting of each of the two major communities as

well as a majority of all the members present and voting.

(3) All subjects other than the Union subjects and all resi-

duary powers should vest in the provinces.

(4) The States will retain all subjects and powers other than

those ceded to the Unions.
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(5) Provinces should be free to form groups with executives

and legislatures, and each group could determine the provin-
cial subjects to be taken in conrmon.

(6) The constitutions of the Union and of the groups should
contain a provision whereby any province could by a majority

vote of its legislative assembly call for a reconsideration of the

terms of the constitution afier an initial period of ten years

and at ten-yearly intervals thereafter.

16. It is not our object to lay out the details of a constitution on

the above programme but to set in motion machinery whereby a

constitution can be settled by Indians for Indians.

It has been necessary, however, for us to make this recommenda-

tion as to the broad basis of the future constitution because it

became clear to us in the course of our negotiations that not until

that had been done was there any hope of getting the two major

communities to join in the setting up of the constitution-making

machinery.

17. We now indicate the constitution-making machinery which

we propose should be brought into being forthwith in order to

cnable a new constitution to be worked out.

18. In forming any assembly to decide a new constitutional

structure the first problem is to obtam as broad-based and accurate

a representation of the whole population as is possible. ‘The most

satisfactory method obviously would be by election based on adult

franchise, but any attempt to introduce such a step now would lead

to a wholly unacceptable delay in the formulation of the new consti-

tution. The only practicable course is to utilise the recently elected

Provincial Legislative Assemblics as electing bodies. There are, how-

ever, two factors in their composition which makc this difficult.

First, the numerical strengths of Provincial Legislative Assemblies

do not bear the same proportion to the total population in cach

province. Thus, Assam, with a population of 10 million, has a

Legislative Assembly of 108 members, while Bengal, with a popu-

lation six times as large, has an Assembly of only 250. Secondly,

owing to the weightage given to minorities by the Communal Award,

the strengths of the several communities in cach Provincial Legis-

lative Assembly are not in proportion to their numbers in the pro-

vince. Thus the number of seats reserved for Moslems in the Bengal

Legislative Assembly is only 48 per cent. of the total, although
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they form 55 per cent. of the provincial population. After a mos:

careful consideration of the various methods by which these point

might be corrected, we have come to the conclusion that the faires:

and most practicable plan would be:—

(a) to allot to each province a total umber of seats propo: -

tional to its population, roughly in the mptio of one to a million.

as the nearcst substitute for representation by adult suffrage.

(b) to divide this provincial allocati n of seats between the

main communities in each province fn proportion to then

population.

(c) to provide that the representa’ ves allocated to each

community in a province shall be elecfed by members of that

community in its Legislative heck

We think that for these purposes it 1s sufficient to recognise onl)

three main communitics in India, GeneralJ Moslem and Sikh, the

‘General’? Community including all perso s who are not Moslems

or Sikhs. As smaller minorities would uponja population basis have

little or no representation, since they wduld lose the weightage

which assures them seats in Provincial Legislatures, we have macle

the arrangements set out in paragraph 20 bclow to give them a

full representation upon all matters of special interest to minoritics.

19. (i) We, therefore, propose that there shall be elected by each

Provincial Legislative Assembly the following numbers of represen-

tatives, cach part of the Legislative Assembly (General, Moslem o1

Sikh) electing its own representatives by the method of proportional

representation with single transferable vote :—

Table of Representation

SEcTION A

; General Muslim Total
Province

Madras . ....... . 45 4 49

Bombay . . . . .... . 19 2 21]

United Provinces . . . . ... 47 8 55

Bihar Cee eee 31 5 36

Central Provinces . . . . .. . 16 J 17

Orissa . . . 2... eee 9 0 9

TOTAL . . . .. he 167 20 187
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SECTION B

General Alusim Sikhs Total
Province

Punjab . ww wk, 8 lo 4 28
North-West Frontier Province 0 8 (0 3

Sind. 2... ] 3 0 4

Toran . . . .) 9 22 4. 35

SECTION GC

General Muslim Total

Provoue

Bengal 2. 2. 2. wl, ; 27 33 60

Assamr wg we 7 3 10

ToraL . . 34 36 70

Total for British India . . . . .. . 292

Maximum for Indian States. . . . . 93

TOTAL Cook ke 385

Note :—In order to represent the Chief Commissioners’ Provinces

there will be added to Section A the member representing Delhi

in the Central Legislative Assembly, the member representing

Ajmer-Merwara in the Central Legislative Assembly and a represen-

tative to be elected by the Coorg Legislative Council.

To Section B will be added a representative of British Baluchistan.

(i) It is the intention that the States would be given in the final

Constituent Assembly appropriate representation which would not,

on the basis of the calculation of population adopted for British

India, exceed 93; but the method of selection will have to be deter-

mined by consultation, The States would in the preliminary stage

be represented by a negotiating committee.

(iti) Representatives thus chosen shall meet at New Delhi as

soon as possible.
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(w) A preliminary meeting will be held at which the general

order of business will be decided, a chairman and other officers

elected and an Advisory Committee (see paragraph 20 below) on

rights of citizens, minorities and tribal and excluded areas set up.

Thereafter the provincial representatives will divide up into three

sections shown under A, B and C in the Table of Representation

in sub-paragraph (7) of this paragraph.

(v) ‘Vhese sections shall proceed to settle prpvincial constitutions

for the provinces included in cach section afd shall also decide

whether any group constitution shall be set up for those provinces

and if so with what provincial subjects the grqup should deal. Pro-

vinces should have power to opt out of group$ in accordance with

the provisions of sub-clause (viii) below.

(vi) ‘The representatives of the sections arfd the Indian States

shall reassemble for the purpose of settling tl Union constitution.

(viz) In the Union Constituent Assembly rpsolution varying the

provisions of paragraph 15 above or raising ¢@1y major communal

issue shall requirc a majority of the repative present and
voting of each of the two major communiti¢s. The Chairman of

the Assembly shall decide which, if any, resolutions raise major

communal issues and shall, if so requested by a majority of the repre-

sentatives of cither of the major communities, consult the Federal

Court before giving his decision.

(vi) As soon as the new constitutional arrangements have come

into operation it shall be open to any province to clect to come out

of any group in which it has been placed. Such a decision shall be

taken by the legislature of the province after the first general elec-

tion under the new constitution.

20. The Advisory Committee on the righis of citizens, minorities

and tribal and excluded arcas will contain due representation of

the interests affected and their function will be to report to the Union

Constituent Assembly upon the list of fundamental rights, clauses

for protecting minorities, and a scheme for the administration of

tribal and excluded areas, and to advise whether these rights should

be incorporated in the provincial, the group or the Union consti-

tutions.

21. His Excellency the Viceroy will forthwith request the pro-

vincial legislatures to proceed with the election of their representa-

tives and the States to sct up a negotiating committee.

It is hoped that the process of constitution-making can proceed
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as rapidly as the complexities of the task permit so that the interim

period may be as short as possible.

22. It will be necessary to negotiate a treaty between the Union

xonstituent Assembly and the United Kingdom to provide for cer-

tain matters arising out of the transfer of power.

923. While the constitution-making proceeds the administration of

India has to be carried on. We attach the greatest importance, there-

fore, to the setting up at once of an interim Government having the

support of the major political parties. It is essential during the interim

period that there should be the maximum of co-operation in cavry-

ing through the difficult tasks that face the Government of India.

Besides the heavy tasks of day-to-day administration, there is the

grave danger of famine to be countered, there are decisions to be

taken in many matters of post-war development which will have a

far-reaching effect on India’s future and there are important inter-

national conferences in which India has to be represented. For all

these purposes a government having popular support is necessary.

‘he Viceroy has already started discussions to this end and hopes

soon to form an interim Government in which all the portfolios,

including that of War Member, will be held by Indian leaders hav-

ing the full confidence of the people. The British Government,

recognising the significance of the changes, will give the fullest

measure of co-operation to the Government so formed in the accom-

plishment of its tasks of administration and in bringing about as

rapid and smooth a transition as possible.

94. To the leaders and people «f India, who now have the oppor-

tunity of complcte independence, we would finally say this. We

and our Government and countrymen hoped. that it would be

possible for the Indian people themselves to agrec upon the method

of framing the new Constitution under which they will live. Des-

pite the labours which we have shared with the Indian parties 
and

the exercise of much patience and goodwill by all, this has not been

possible. We, therefore, now lay before you proposals which, after

listening to all sides and after much earnest thought, we trust w
ill

enable you to attain your independence in the shortest time a
nd

with the least danger of internal disturbance and conflict. These

proposals may not, of course, completely satisly all parties, but you

will recognise with us that, at this supreme moment in Indian 
his-

tory, statesmanship demands mutual accommodation and w
e ask

you to consider the alternative to the acceptance of these prop
osals.
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After all the efforts which we and the Indian parties have made

together for agreement, we must state that, in our view, there is

small hope of a peaceful settlement by the agreement of the Indian

parties alone. The alternative would. therefore, be a grave danger

of violence, chaos and even civil war. The gravity and duration of

such a disturbance cannot be foreseen, but it ig certain that it would

be a terrible disaster for many millions cf mer } women and children.

This is a possibility which must be regarded {ie equal abhorrence
by the Indian pcople, our own countryme and the world as a

whole. We, therefore, lay these proposals befofe you in the profound

hope that they will be accepted and operaiq! by you in the spirit

of accommodation and goodwill in which fthey are offered. We

appeal to all who have the future good of India at heart to extend

their vision beyond their own community or Jntcrest to the interests

of the whole 400 millions of Indian people

We hope that the new independent Indif® may choose to be a

member of the British Commonwealth. We@ hope, in any event,

that you will remain in close and friendly assog:ation with our people.

But these are matters for your own free choice. Whatever that

choice may be, we look forward with you to your ever-increasing

prosperity among the greatest nations of the world and to a future

even more glorious than your past.

APPENDIX 19

ARTICLE 13 OF THE DRAFT CONSTITUTION

13. (1) Subject to the other provisions of this articic, all citizens

shall have the right:

(a) to freedom of speech and expression;

(b) to assemble peaceably and without arms;

(c) to form associations or unions;

(d) to move freely throughout the territory of India;

(e) to reside and settle in any part of the territory of India;

(f) to acquire, hold and dispose of property; and

(g) to practise any profession. or to carry on any occupation,

trade or business.

(2) Nothing in sub-clause (a) of clause (1) of this article shall
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affect the operation of any existing law, or prevent the State from
making any law, relating to libel, slander, defamation, sedition or
any other matter which offends against decency or morality or
undermines the authority or foundation of the State.

(3) Nothing in sub-clause (6) of the said clause shall affect the
operation of any existing law, or prevent the State from making
any law, imposing in the interests of public order restrictions on
the exercise of the right conferred by the said sub-clause.

(4) Nothing in sub-clause (c) of the said clause shall affect the
operation of any existing law, or prevent the State from making
any law, imposing, in the interests of the general public, restrictions
on the exercise of the right conferred by the said sub-clause.

(5) Nothing in sub-clauses (d), (c) and (f) of the said clause shall
affect the operation of any existing law, or prevent the State from
making any law, imposing restrictions on the exercise of any of the
rights conferred by the said sub-clauses either in the interests of the
general public or for the protection of the interests of any aboriginal
tribe.

(6) Nothing in sub-clause (g) of the said clause shall affect the

operation of any existing law, or prevent the State from making’

any law, imposing in the interests of public order, morality or health,

restrictions on the exercise of the right conferred by the said sub-

clause and in particular prescribing, or empowering any authority

to prescribe, the professional or technical qualifications necessary

for practising any profession or carrying on any occupation, trade

or business.

APPENDIX 20)

THE DADRA AND NAGAR HAVELI ACT, 1961

No. 35 oF 196]

[2nd September, 1961]

AN ACT TO MAKE PROVISION FOR THE REPRESENTATION OF

THE UNION TERRITORY OF DADRA ANI NAGAR HAVELI IN

PARLIAMENT AND FOR THE ADMINISTRATION OF THAT UNION

TERRITORY AND FOR MATTERS CONNECTED THEREWITH.

BE it enacted by Parliament in the Twelfth Year of the Republic

of India as follows:—
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1. Short title, extent and commencement.—(1) This Act

may be called the Dadra and Nagar Haveli Act, 1961.

(2) It extends to the whole of the Union territory of Dadra and

Nagar Haveli.

(3) It shall be deemed to have come into force on the 11th day

of August, 1961.

2. Definitions.—In this Act, unless the} context otherwise
requires,—

(a) “‘Administrator’” means the Adminiftrator of the Union

territory of Dadra and Nagar Haveli Sided by the President
under article 239 of the Constitution;

(b) ‘appointed day” means the eleventh flay of August, 1961 ;

(c) ““Dadra and Nagar Haveli” means the Union territory

of Dadra and Nagar Haveli;

(d) “Varishta Panchayat” means the V@rishta Panchayat as

in existence immediately before the appofntcd day.

3. Representation in the House of the ‘People.—(1) ‘There
shall be allotted one seat to the Union territory of Dadra and Nagar

Haveli in the House of the People.

(2) In the Representation of the People Act, 1950,—

(a) in section 4, in sub-section (1), after the words ‘‘to the

Laccadive, Minicoy and Amindivi Islands’, the words. ‘“‘to

Dadra and Nagar Haveli’ shall be inserted;

(6) in the First Schedule,—

(7) after entry 2], the following entry shall be inserted,

namely :—

**22. Dadra and Nagar Haveli...1”’;

(w) entries 22 and 23 shall be re-numbcred as entries 23

and 24 respectively.

(3) In the Representation of the People Act, 1951, in section 4,

after the words ‘“‘to the Laccadive, Minicoy and Amindivi Islands’,

the words, ‘‘, to Dadra and Nagar Haveli’ shall be inserted.

4, Varishta Panchayat.—(1) Until other provision is made by

law, as from the commencement of this Act the Varishta Panchayat

shall have the right to discuss and make recommendations to the

Administrator on,—
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(a) matters of administration involving general policy and
schemes of development;

(6) any other matter referred to it by the Administrator.

(2) The functions of the Varishta Panchayat referred to in this
section will be advisory only but duc regard shall be given to such
advice by the Administrator in reaching decisions on the matter in

relation to which the advice is given.

(3) No act or proceeding of the Varishta Panchayat shall be

invalid by reason only of the existence of any vacancy amonest its

members or any defect in the constitution thereof.

(4) Every member of the Varishta Panchayat shall before enter-

ing upon his duties under this Act make and subscribe before the

Administrator an oath or affirmation in the following form, namely :—

**T, A.B., a member of the Varishta Panchayat of the Union terri-

tory of Dadra and Nagar Haveli, do swear in the name of God

solemnly affirm

that I will bear true faith and allegiance to the Constitution

of India as by law established and that I will faithfully dis-

charge the duty upon which I am about to enter.”.

5. Other functionaries.— Without prejudice to the powers of

the Centra] Government to appoint from time to time such officers

and authorities as may be necessary for the administration of Dadra

and Nagar Haveli, all judges, magistrates and other officers and

authorities who immediatcly before the appointed day were exer-

cising lawful functions in Free Dadra and Nagar Haveli or any

part thereof shall, until other provision is made by law, conunue

to exercise in connection with the administration of Dadra and

Nagar Haveli their respective functions in the same manner and

to the same extent as before the appointed day.

6. Property and assets.—It is hereby declared that all property

and assets which immediately before the appointed day vested in

the Varishta Panchayat or the Administrator of Free Dadra and

Nagar Haveli shall, as from that day, vest in the Union.

7. Rights and obligations.—All rights, liabilities and obliga-

tions of the Varishta Panchayat or the Administrator of Free Dadra

and Nagar Haveli in relation to Free Dadra and Nagar Haveli

shall, as from the appointed day, be the rights, liabilities and obli-

gations of the Central Government.
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8. Continuance of existing laws.—Save as otherwise provided

in this Act all laws in force in Free Dadra and Nagar Haveli imme-

diately before the appointed day shall continue to be in force until

repealed or amended by Parliament or other competent authority.

9. Continuance of existing taxes.——All taxes, duties, cesses or

fees which, immediately before the appointe day, were being law-

fully levicd in Free Dadra and Nagar Havdli or any part thercof

shall continue to be levied and to be applie' to the same purposes,

until other provision 1s made by Parliame t or other competent

authority.

10. Power to extend enactments tof Dadra and Nagar

Haveli.—-The Central Government may, y notification in the

Official Gazette, extend with such restrictio or modifications as it

thinks fit, to Dadra and Nagar Haveli any cnactment which is in

force in a State at the date of the notificaf on.

11. Extension of the jurisdiction of [Bombay High Court
to Dadra and Nagar Haveli.—aAs from spch date as the Central

Government may, by notification in the Official Gazette. specify

the jurisdiction of the High Court at Bombay shall extend to Dadra

and Nagar Flavell.

12. Powers of courts and other authorities for purposes of

facilitating the application of laws.—For the purpose of faci-

litating the application of any law in Dadra and Nagar Haveli,

any court or other authority may construc any such law with such

alterations not affecting the substance, as may be necessary or pro-

per to adapt it to the matter before the court or other authority.

13. Power to remove difficulties. —(1) If any difficulty arises

in giving effect to the provisions of this Act or in connection with

the administration of Dadra and Nagar Haveli, the Central Govern-

ment may, by order, make such further provision as appears to it

to be necessary or expedient for removing the difficulty.

(2) Any order under sub-section (1) may be made so as to be

retrospective to any date not carlier than the appointed dav.

14. Power to make rules.—(]) The Central Government may,

by notification in the Official Gazette, make rules to carry? out

the purposes of this Act.

(2) In particular, and without prejudice to the generality u ‘he
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foregoing powers, such rules may provide for all or any of the follow-

ing matters, namely :—
a

(a) the manner m which casual vacancies in the Varishta

Panchayat may be filled;

(6) the meetings of the Varishta Panchayat, the conduct of

business and the procedure to be followed at such meetings ;

(c) any other matter which has to be, or may be, prescribed.

(3) Every rule made under this Act shall he laid as soon as may

be after it is made before cach House of Parliament while it is in
session for a total period of thirty days which may be comprised in

one session or in two successive sessions, and if before the expiry of

that session in which it is so laid or the session immediately following

both Houses agree in making any modification in the rule or both

Houses agree that the rule should not be made, the rule shall there-

after have effect only in such modified form or be of no effect, as

the case may be, so however that any such modification or annul-

ment shall be without prejudice to the validity of anything previ

ously done under that rule.
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Bill, 1954, the, 100, 101.

Constitution (Fifth Amendment) Bull,

1955, the, 65, 66.

Constituuion (Seventh Amencdinent)

Bill, 1955, the, 66n.
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Concurrent bist, 153, 193, 191.

Cooley Judge, 691.

Consolidated Fund of

Consolidated Fund of the

274-9.

Consutuent Assembly, demand for by

Swarajwa Party, 2. by Congress,

2) St Mahatma Gandhi on, 3;

Sir Maurice Gwyer on, $y Coup-
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307; amendments made by Dr

Ambedkar and accepted by the

House, 308; bar to imterference by
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Resohituon, 33-4. 37. 1, OL: States
or Pradesh, 60: right to property,
95-97 - Cronstitntion (Fourth
Amendtent: Bill, Wot 100-1,

1023) separation of the judiciary
from the executive, 117. 120. election

of ministers by propornonal — re-
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