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PREFACE

TO THE
FIFTH EDITION

The need for an up-te-date authoritatie account df the Constitution
to-day is all the more imperative to the citizen of India, irrespective of
status and avocation, because of the multifarious proposals for amendment
or revision of the existing Constitution presented by political parties of

diffrent shades, including the patty in power.

The credentials of this bovk are that no less than 20,000 people have
already read 1t and diat it has been prescribed as a Text hook by the various
Universities of India, for the Under-Graduate as well as Post-Graduate

courses in Political Science, Comparative Government and Law.

Owing to the multiple .Amendment Acts and the volume of case-law
which have intervened since the publication of the previous Edition, an
merease in the price of the hook has become inevitable: nevertheless. in the
interests of the needier section of students, the pr'ee of the Paperback issue

has been hept unchanged.
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NATURE OF THE CONSTITUTION



CHAPTER 1
THE HISTORICAL BACKGROUND

The very fact that the Constitution of the Indian Republic is the product
’ not of a political revolution but of the research and

Utilit istori . . ] )
retrospest. of a historical  geliberations of 1 body of eminent representatives
. of the people who sought to improve upon the
existing system of administration, makes a retrospect of the constitutional

development indispensable for a proper understanding of this Constitution.

Practically the only respect in which the Constitution of 1949 differs
trom the constitutional documents of the preceding two centuries is that
while the latter had been imposed by an imperial power, the Republican
Constitution is made by the people themselves, through representatives
assembled in a sovereign Constituent Assembly. That explains the majesty
and ethical value of this new instrument and also the significance of those of
its provisions which have been engrafted upon the pre-existing system.

For ous present purposes we need not go beyond the year 1858 when
the British Crown assumed sovereignty over India from the East India
. Company, and Parliament enacted the first statute
Act(?oi’ggg.nent of India for the governance of India under the direct rule of
the British Government,—the Government of India
Act, 1858 (21 & 22 Vict., s. 106). This Act serves as the starting point of
our survey because it was dominated by the principle of absolute imperial
control without any popular participation in the administration of the coun-
try, while the subsequent history up lo the making of the Constitution is one
of gradual relaxation of imperial con.ui and the >lution of responsible
government. By this Act, the powers of the Crowi. were to be exercised
by the Secretary of State for India, assisted by a Council of fifteen members
(known as the Council of India). The Council was composed exclusively
of people from England, some of whom were nominees of the Crown while
others wr.reﬂe representatives of the Dircctors of the East India Co. The
Secretary of State, who was responsible to the British Parliament, governed
India through the Governor-(General, assisted by an Executive Council, which
cousisted of high officials of the Gevernment.

The essential features of the system? introduced by the Act of 1858
were—

(a) The administration of the country was not only unitary but rigidly
centralised. Though the territory was divided into Provinces with a Governor
or Lieutenant-Governor aided by his Executive Council at the head of each
of them, the Provincial Governments were merc agents of the Government of
India and had to function under the superintendence, direction and control
of the Governor-Gueral in all matters relating to the government of the

Province.®
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(b) There was no separation of functions, and all the authority for the
governance of India,—civil and military, executive and legislative,—was
vested in the Governor-General in Council who was responsible to the
Secretary of State.?

(c) The control of the Secretary of State over the Indian administra-
tion was absolute. The Act vested in him the ‘superintendence, direction
and control of all acts, operations and concerns which in any wise relate to
the Government or revenues of India.’ Subject to his ultimate responsibility
to the British Parliament, he wielded the Indian administration through the
Governor-General as his agent and his was the last word, whether in matters
of policy or of details.?

(d) The entire machinery of administration was bureaucratic, totally
unconcerned about public opinion in India.

The Indian Councils Act of 1861 introduced a grain of popular element
in so far as it provided that the Governor-General’s Executive Council, which
] ) was so long composed exclusively of officials, should
1ssl1ndm Councils Act, include certain additional non-official members,
while transacting legislative business as a Legisla-
tive Council. But this Legislative Council was neither representative nor
deliberative in any sense. The members were nominated and their functions
were confined exclusively to a consideration of the legislative proposals placed
before it by the Governor-General. It could not, in any manner, criticise the
acts of the administration or the conduct of the authorities. Even in legisla-
tion, effective powers were reserved to the Governor-General, such as—
(a) giving prior sanction to Bills relating to certain matters, without which
they could not be introduced in the Legislative Council; (b) vetoing the Bills
after they were passed or reserving them for consideration of the Crown;
(c) legislating by Ordinances which were to have the same authority as Acts
made by the Legislative Council.

Similar provisions were made by the Act of 1861 for Legislative Coun-
cils in the Provinces. But even for initiating legislation in these Provincial
Councils with respect to many matters, the prior sanction of &e Governor-
General was necessary.

Two improvements upon the preceding state of affairs as regards the
Indian and Provincial Legislative Councils were introduced by the Iadian
) ) Copncils Act, 1892, namely, that (a) though the
l&lz“d‘"‘ Councils Act, majority of official members was retained, the non-
' official members of the Indian Legislative Council
were henceforth to be nominated by the Bengal Chamber of Commerce and
the Provincial Legislative Councils, while the non-official members of the
Provincial Councils were to be nominated by certain local bodies such as
universities, district boards, municipalities; (b) the Councils were to have
the power of discussing the annual statement of revenue and expenditure
i.e., the Budget and of addressing questions to the Executive.
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This Act is notable for its object, which was explained by the Under-
Secretary of State for India thus:

“to widen the basis and expand the functions of the Government of India, and
to give further opportunities to the non-official and native elements in Indian society
to take part in the work of the Government”.

The first attempt at introducing a representative and popular element was

made by the Morley-Minto Reforms, known by the

The Morley-Minto Re- 12mes of the then Secretary of State for .India

forms and ‘the Indian (Lord Morley) and the Viceroy (Lord Minto),

Councils Act, 1909. which were implemented by the Indian Councils
Act, 1909.

The changes relating to the Provincial Legislative Councils were, of
course, more advanced. The size of these Councils was enlarged by includ-
ing elected non-official members so that the official majority was gone. An
element of election was also introduced in the Legislative Council at the
Centre but the official majority there was maintained.

The deliberative functions of the Legislative Councils were also increas-
ed by this Act by giving them the opportunity of influencing the policy of the
administration by moving resolutions on the Budget, and on any matter of
puLiic uuerest, sa- ¢ certain specified subjects, such as the Armed Forces,
Foreign Affairs and the Indian States.

On the other hand, the positive vice of the system of election introduced
by the Act of 1909 was that it provided, for the first time, for separate
representatiun of the Muslim com.nunity and thus sowed the seeds of
separatism* that eventually led to the lamentable partition of the country.
It can hardly be overlooked that this idea of separate electorates for the
Muslims was synchronous with the formation of the Muslim League as a
political party (1906°).

Subsequent to this, the Govermuuent of Indi \ct, 1915 (5 & 6 Geo. V.,
c. 61) was passed merely to consolidate the proi sions of all the preceding
Government of India Acts so that the existing governmental provisions
relating to the Government of India in its executive, legislative and judicial
branches could be had from one enactment.

The next landmark in the constitutional development of India is the

. Montagu-Chelmsford Report which led to the en-

The Montagu-Chelms- actment of the Government of India Act, 1919.

ford Report ?“dl g}e It was, in fact, an amending Act, but the amend-

ﬁ&‘f"f?,'ﬁ;‘“‘ of Iné  ents introduced substantive changes into the
existing  stem.

The Morley-Minto Reforms failed to satisfy the aspirations of the
nationalists in India inasmuch -s, professedly, the Reforms did not aim at
the establishment of a l’arliamentary syster, of government in the country
and provided for the retention of the final decision on all questions in the
hands of the ‘rresponsible Executive. '

The Indian National Congress which, established in 1885, was so long
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under the control of Moderates, became more active during the First World
War and started its compaign for self-government (known as the ‘Home
Rule’ movement). In response to this popular demand, the British Govern-
ment made a declaration on August 20, 1917, that the policy of His Majesty’s
Government was that of—

“increasing association of Indians in every branch of the administration and the
gradual development of self-governing institutions with a view to progressivc_: realisation
of responsible government in British India as an integral part of the British Empire.”

The then Secretary of State for India (Mr. E. S. Montagu) and the
Governor-General (Lord Chelmsford) were entrusted with the task of
formulating proposals for carrying out the above policy and the Government
of India Act, 1919, gave a legal 'shape to their recommendations.

Main features of the The main features of the system introduced

system introduced by the by the Government of India Act, 1919, were as
Act of 1919. follows®: |

1. Dyarchy in the Provinces.—Responsible government in the P’rovinces
was sought to be introduced, without impairing the responsibility of the
Governor (through the Governor-General), for the administration of the
Province, by resorting to a device known as ‘Dyarchy’ or dual government.
The subjects of administration were to be divided (by Rules made under
the Act) into two categories—Central and Provincial. The Central subjects
were those which were exclusively kept under the control of the Central
Government. The Provincial subjects were sub-divided into ‘transferred’
and ‘reserved’ subjects.

Of the matters assigned to the P’rovinces, the ‘transferred subjects’ were
to be administered by the Governor with the aid of Ministers responsible
to the Legislative Council in which the proportion of elected members was
raised to 70 per cent. The foundation of responsible government was thus
laid down in the narrow sphere of ‘transferred’ subjects.

The ‘reserved subjects’, on the other hand, were to be administered by
the Governor and his Executive Council without any responsibility to the

Legislature.

II. Relaxation of Central control over the Provinces—As stated
already, the Rules made under the Government of India Act, 1919, known
as the Devolution Rules, made a separation of the subjects of administration
into two categories—Central : nd Provincial. Broadly speaking, subjects of
all-India importance were brought under the category ‘Central’, while matters
primarily relating to the administration of the provinces were classified as
‘Provincial.’ This meant a relaxation of the previous Central control over
the provinces not only in administrative but also in legislative and financjal
matters. Even the sources of revenue were divided into two categories so
that the Provinces could run the admim.tration with the aid of revenues
raised by the Provinces themselves and for this purpose, the provincial bud-
gets were separated from the Government of India and the Provincial Legis-
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latu::e was empowered to present its own budget and levy its own taxes
relating to the provincial sources of revenue.

{&t the same time, this devolution of power to the Provinces shoul'gi not
be ml'staken for a federal distribution of powers. Under the Act of 1919, the
Proymc&s got power by way of delegation from the Centre. The Central
Legi'slature, therefore, retained power to legislate for the whole of India,
relating' to any subject, and it was subject to such paramount power of the
Central Legislature that the Provin ial Legislature got the power “to make
laws for the peace and good goveinmient of the territories for the time being
constituting that province.”

The control of the Governor-General over Provincial legislation was also
retained by laying down that a Provincial Bill, even though assented to by the
Governor, would not become law unless assented to also by the Governor-
General, and by empowering the Governor to reserve a Bill for the considera-
tion of the Governor-General if it related to matters specified in this behalf
by the Rules made under the Act.

ITI. The Indian Legislature made more representative —No respon-
sibility was how ever, introduced at the Centre and the Governor-General in
Council continued to remain responsible only to the British Parliament through
the Secretary of State for India. Nevertheless, the Indian Legislature was
made more representative and, for the first time, bicameral Tt was to consist
of an Uppr. House, named the Council of State, composed of 60 members of
whom 34 1, ¢re elected, and a Lower House, named the Legislative Assembly,
composed of about 144 members of whom 104 were elected The powers
of both the Houses were equal except that the power to vote supply was
given exclusively to the Legislative Assembly. The electorates were, how-
ever, arranged on a communal and sectional b» i~ developing the Morley-
Minto device further.

The Governor-General’s overriding powers in respect of Central legisla-
tion were retained in thc following forms—i) his prior sanction was
required to introduce Bill. relating tc certain matters: (ii) he had the
power to veto or reserve for consideration of the Crown any Bill passed
by the Indian Legislature; (iii) he had the converse power of certifying
any Bill or any grant refused to be passed or made by the Legislature, in
which case it would have the same effect as if it was passed or made by the
Legislature; (iv) he could make Ordinances, having the force of law for a
temporary period, in case of emergencvy

The Reforms of 1919, however, failed to fulfil the aspirations of the

people in India, and led to an agitation by the

A cts‘:";"fgi'g“g‘ of the (Congress (now under the leadership of Mahatma

. Gandhi) for ‘Swaraj’ or ‘self-government’, indepen-

denf of the British Empire, to be attained through ‘Non-co-operation’. The
shortcomings of t+~ 1919 system, mainly, were—

(i) Notwithstanding a substantial measure of devolution of power to

the Provinces, the structure still remained unitary and centralised “with
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the Governor-General in Council as the keystone of the whole constitutional
edifice; and it is through the Governor-General in Council that the Secretary
of State and, ultimately, Parliament discharged their responsibilities for the
peace, order and good government of India™. It was the Governor-General
and not the Courts who had the authority to decide whether a particular
subject was Central or Provincial. The Provincial Legislature could not,
without the previous sanction of the Governor-General, take up for considera-
tion any bill relating to a number of subjects.

(ii) The greatest dissatisfaction came from the working of Dyarchy in
the Provincial sphere. In a large measure, the Governor came to dominate
ministerial policy by means of his overriding financial powers and control
over the official block in the Legislature. In practice, scarcely any question
of importance could arise without affecting one or more of the reserved
departments. The impracticability of a division of the administration into
two water-tight compartments was manifested beyond doubt. The main
defect of the system frum the Indian standpoint was the control of the purse.
Finance, being a reserved subject, was placed in charge of a member of the
Executive Council and not a Minister. It was impossible for any Minister
to implement any progressive measure for want of funds and together with
this was the further fact that the members of the Indian Civil Service,
through whom the Ministers were to implement their policies, were recruited
by the Secretary of State and were responsible to him and not the Ministers.
Above all was the overriding power of the Governor who did not act as a
constitutional head even with respect to the transferred subjects. There was
no provision for collective responsibility of the Ministers to the Provincial
Legislature. The ministers were appointed invididually, acted as advisers
to the Governor, and differed from members of the Executive Council only
in the fact that they were non-officials The Governor had the discretion to
act otherwise than in accordance with the advice of his Ministers; he could
certify a grant refused by the Legislature or a Bill rejected by it if it was
regarded by him as essential for the due discharge of his responsibilities
relating to a reserved subject.

It is no wonder, therefore, that the introduction of ministerial govern-
ment over a part of the Provincial sphere proved ineffective and failed to
satisfy Indian aspiratiog‘sp .

C'l‘hc persistent demand for further reforms, attended with the disloca-
tion caused by the Non-co ,peration movement, led the British Government
in 1927 to appoint a Statutory Commission, as envisaged by the Government
of India Act, 1919 itself (s. 84A), to inquire into and report on the working
of the Act and in 1929 to announce that Dominion Status was the goal of
Indian political developments. The Commission, headed by Sir John Simon,

. reported in 1930. The Report was considéred
The Simon Commission. ., Royund Table Conference consisting of the
delegates of the British Government and of British India as well as.of the
Rulers of the Indian States (inasmuch as the scheme was to unite the Indian
States with the rest of India under a federal scheme). A White Paper,
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prepar.ed on the results of this Conference, was examined by a Joint Select
Committee of the British Parliament and the Government of India Bill was
drafted in accordance with the recommendations of that Select Committee,
and passed, with certain amendments, as the Government of India Act, 1935.

Before analysing the main features of the system introduced by this
Act, it should be pointed out that this Act went another step forward in
perpetuatipg the communal cleavage between the Muslim and the non-Muslim
communities, by prescribing separate electorates on
) the basis ot the ‘Communal Award’ which was
issued by Mr. Ramsay MacDonald, the British Prime Minister, on August
4, 1932, on the ground that the two major communities had failed to come to
an agreement. From now onwards, the agreement between the two religious
communities was continuosly hoisted as a condition precedent for any
further political advance. The Act of 1935, it should be noted, provided
separate representation not only for the Muslims, but also for the Sikhs, the
Europeans, Indian Christians and Anglo-Indians and thus created a serious
hurdle in the way of the building up of national unity, which the makers of
the future Constitution found it alinost insurmountable to overcome even
after the Muslims had partitioned for a separate State.

‘Communal Award’.

The main fcatures of the governnental system prescribed by the Act of
1935 were as follows-—

(a) Federation and Provincial Autonomv.—While under all the
previous Government of India Acts, the government of India was unitary,
Main features. of the 't‘l:e l}ct‘ of 1935 prc:cribed a federation,. taking th‘e
system introduced by the 1 rTovinces and the Indian States as units. But it
G c:erimgrggnt of India wa. optional for the Indian States to join the
! : Federation: and since the Rulers of the Indian
States never gave their consent, the Federation (nvisaged by the Act of 1935
never came into being.

But thovgh the Part relating to the Federation never took effect, the
Part relating to Provinciai Autoromy was gis :n effect to since April, 1937.
The Act divided legislaive powers hetween the Provincial and Central
Tegislatures, and within its defined sphere, the Provinces were no longer
delegates of the Central Government, but were aufonomous units of
administration. To this extent, the Governmen* of Tndia assumed the role
of a federal go ernment 7is a wis the Provincial Governments, thovgh the
Tndian States did not come into the fold to complete the scheme of federation.

The exccutive authority of a Province was also ¢ cerciced by a Governor
on behalf of the Crown and not i. a subordinate of the Governor-General.
The Covernor was required to act with the advice of Ministers responsible
to the Legislature.

But notwithstanding the introduction of Provincial Autonomy, the Act
of 1935 retained control of the Central Government over the Provinces in a
certain sphere- by requiring the Governor to act “in his discretion’ or in the
exercise of his ‘individual judgment’ in certain matters. In such matters,

2
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the Governor was to act without ministerial advice and under the control and
directions of the Governor-General, and, through him, of the Secretary
of State.

" (b) Dyarchy at the Centre.—The executive authority of the Centre was
vested in the Governor-General (on behalf of the Crown), whose functions
were divided into two groups—

($) The administration of defence, external affairs, ecclesiasticul affairs,
and of tribal afeas, was to be made by the Governor-General in his discretion
with the help of ‘counsellors,” appointed by him, who were not responsible to
the Legislature. (ii) \Vith regard to matters other than the above reserved
subjects, the Governor-General was to act on the advice of a ‘Council of
Ministers’ who were responsible to the Legislature. But even in regard to
this latter sphere, the G. vernor-General might act contrary to the advice so
tendered by the ministers if any of his ‘special reﬁnnsibilities’ was involved.
As regards the special responsibilities, the GoVernor-General was to act
under the control and directions of the Secretary of State.

But in fact, neither any ‘Counsellors’ nor any Council of Ministers
responsible to the Legislature came to be appointed under the Act of 1935;
the old Executive Council provided by the Act of 1919 continued to advise
the Governor-General until the Indian Independence Act, 1947.

(c) The Legislature —The Central Legislature was bicameral. consist-
ing of the Federal Assembly and the Council of State.

In six of the Provinces. the Legislature was bicameral, comprising a
Legislative Assembly and a Legislative Council. In the rest of the Provinces,
the Legislature was unicameral.

The legislative powers of both the Central and Provincial Legislatures
were subject to various limitations and neither could be <aid to have possessed
the features of a sovereign Legiclature. Thus, the Central Legislature was
subject to the fo'lowing limitations:

(i) Apart from the Governor-General's power of veto, a Bill passed by
the Central Legislature was also subject to vcto by the Crown.

(#) The Governor-General might prevent discussion in the Legislature
and suspend the proceedings in regard to anv Bi'l if he was satisfied that it
would affect the discharge of his special responsibilities.

(#i) Apart from the pover to promulgate Ordinances during the recess
of the Legislature, the Governor-General had independent powers of legisla-
tion, concurrently with those »f the Legislature. Thus, he had the power
to make temporary Ordinances as well as permanent Acts at any time for
the discharge of his special responsibilities.

(%) No bill or amendment could be introduced in the Legislature with-
out the Governor-General’s previous sanction, with respect to certain
matters, e.g., if the Bill or amendment sought to repeal or amend or was
repugnant to any law of the British Parliament extending to India or any
Governor-General’s or Governor’s Act, or if it sought to affect matters as
respects which the Governor-General was required to act in his discretion.
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There were similar fetters on the Provincial Legislature.

T!1e Instruments of Instructions issued under the Act further required
that Bills relating to a number of subjects, such as those derogating from the
powers of a High Court or affecting the Permanent Settlement, when
presented to the Governor-General or a Governor for his assent, were to be

reservefl for the consideration of the Crown or the Governor-General, as the
case might be.

(a) Distribution of legislative powers between the Cenire and the
Prozfzrfces.-——Though the Indian States did not join the Federation, the federal
provisions of the Government of India Act, 1935, were in fact applied as
between the Central Government and the Provinces

' The division of legislative powers betw cen the Centre and the Provinces
is of special interest to the reader in view of the fact that the division made
in the ?onstituuon between the Union and the States proceeds largely on the
same lines. 1t was not a mere delegation of power by the Centre to the
Provinces as by Rules made under the Government of India Act, 1919 (see
p. 6 ante). As already pointcd out (p. 9, aile), the Constitution Act of
1935 iteelf divided the legislative powers between the Central and Provincial
Legislatures and, subject to the provisions mentioned below, neither Legis-
ture could transgress the powers assigned to the other.
A three-fold division was made in the Act—

(i) There was a Federal List over which the Federal Legislature had
exclusive powers of legislation. This List included matters such as external
affaits; currency and coinage: naval, military and air forces; census.
(i) There was a Provincial List of matters over which the Provincial Legis-
lature had exclusive jurisdiction, e.g., Police, Provincial Public Service,
education. (sii) There was a Concwirent List ¢ matters over which both
the Federal and Provincial Iegislature had comjp.tence, e.g., criminal law
and procedure; civil procedure; marriage and divorce, arbitration

The Federal Legislatvre had the power to legislate with respect to
matters enumerated in the Provincial List if a Proclamation of Emergency
was n.ade by the Governor-General. The Federal Legislature could also
legislate with respect to a Provincial subject if the Legislatures of two or
*more Provinces desired this in their comon interest.

In case of repugnancy in the Concurrent field, a Federal law prevailed
over a Provincial law to the extent of the 1cpugnancy. hut if the Provincial
law received the assent of the Gove or-General or of His Majesty, having
been reserved for their consideration for this purpose, the Provincial law
prevailed, notwithstanding such repugnancy.

The allocation of residuary power of legisiation in the Act was unique.
It was not vested in cither of the Central or Provincial Legislature but the
Governor-Genera' was empowered to authorise either the Federal or the
Provincial Legislawure to enact a law with 1espect to any matter which was
not enumerated in the Legislature Lists.
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It is to be noted that ‘Dominion Status’, which was promised. in 1929,
was not conferred by the Government of India Act, 1935.

The circumstances leading to the enactment of the Indian Independence
Act, 1947, will be explained in the next Chapter. But the changes introduced
Changes introduced by by l:his Act into. the structure of ‘gov.ernmmt
the Indian Independence pending the drawing up of a Constitution for
Act, 147 independent India by a Constituent Assembly,
should be pointed out in the present context, so as to offer a correct and
comprehensive picture of the background against which the Constitution
was made.

In pursuance of the Indian Independence Act, the Government of India
Act, 1935, was amended by the Adaptation Orders, both in India and
Pakistan, in order t¢ provide an interim Constitution to each of the two
Dominions until the Constituent Assembly could draw up the future
Constitution.

The following were the main results of such adaptations :—

(a) Abolition of the Sovercignty and Responsibility of the British
Parliament.—As has been already exp.ained (p. 3, ante), by the Govern-
ment of India Act, 1858, the Government of India was transferred {rom the
East India Company to the Crown. By this Act, the British Parliament
became the direct guardian of India, and the office of the Secretary of State
for India was created for the adwministration of Indian affairs,—for which
the Secretary of State was to be responsible to Parliament. Notwithstand-
ing gradual relaxation of the control, the Governor-General of India and the
Provincial Governors remained substantially under the direct control of the
Secretary of State until the Indian Independence Act, 1947, so that—

“in constitutional theory, the Government of India is a subordinate official Govern-
ment under His Majesty's Government.”

The Indian Independence Act altered this constitutional position, root
and branch. It declared that with effect from the 15th August, 1947 (referr-
ed to as the ‘appuinted day’), India ceased to be a Dependency and the
suzerainty of the British Crown over the Indian States and the treaty
relations with T'ribal Areas also lapsed fromn the date.

The responsibility of the British Government and Parliament for the
administration of India having ceased, the office of the Sccretary of State
for India was abolished.

(b) The Crown no longer is the source of authority—So long as
India remained a Dependency of the British Crown, the Government of India
was carried on in the name of His Majesty. Under the Act of 1935, the
Crown came into further prominence owing to the scheme of the Act being
federal, and all the units of the federation, including the Provinces, drew
their authority direct from the Crown. But under the Independence Act,
1947, neither of the two Duminions of India and DP’akistan had to derive its
authority from the British Isles.
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- (¢) The Governor-General and Provincial Governors to act as constitu-
tzonal. he'ad:.-—The Governor-Generals of the two Dominions became the
const.ntptxonal heads of the two new Dominions as in the case of the other
Doimmons. ‘This was, in fact, a necessary corollary from ‘Dominion Status’
which had been denied to India by the Government of India Act, 1935, but
conceded by the Indian Independence Act, 1947. , ,

According to the adaptations under the Independence Act, there was
no l.onger any Executive Council as ut ler the Act of 1919 or ‘counsellers’ as
emisaged by the Act of 1935. The Governor-General or the Provincial
Governor was to act on the advice of a Council of Ministers having the
confidence of the Dominion Legislature or the Provincial Legislature, as the
case might be. The words “in his discretion,” “acting in his discretion” and
“individual judgment” were effaced from the Government of India Act,
.1935, wherever they occurred, with the result that there was now no sphere
in which these constitutional heads could act without or against the wishes of
the Ministers. Similaily, the powers of the Governor-General to require
(';(;\crnorb to discharge certain functions as his agents were deleted from

Act.

The Governor-General and the Governors lost extraordinary powers of
legislation so as to compete with the Legislatnre, by passing Acts, Proclama-
tions and Ordinances for ordinary legislative purposes, and also the power
ot certific ion. The Governor's pever to suspend the Provincial Consti-
tution was taken aw:y. The Crown also lost its right of veto and so the
Governor-General could not reserve any bill for the signification of His
Majesty’s pleasure.

(d) Sovercignty of the Dominion Legis'.. ve—The Central Legis-
ture of India, composed of the Legislature Assemb:, ind the Council of State,
ceased 10 exist on August 14, 1947, From the ‘appointed day’ and until the
Constituent Assemblies of the two ominions v.ere able to frame their new
Constitutions and new Legislatures were constituted thereunder,—it was the
Constituent Assembly itself, which was to function also as the Central Legis-
Jature of the Dominion to which it belonged. In other words, the Consti-
juent Assembly of either Dominion (until it itsci] desired otherwise), was

{0 have a dual furction, constituent as well as legislative.

The sovereignty of the Dominion Legislature w1s complete and no
wanction of the Governor-General v. “ild henceforth be required to legislate
on any niatter, and therc was 10 be no repugnancy by reason of contravention

of any Lnperial law.
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CHAPTER II
THE MAKING OF THE CONSTITUTION

. The demand that India’s political destiny should
tutli%;mmt(rla;?:da ConSt: be determined by the Indians themsclves had been
Constituent Assembly. put forward by Mahatma Gandhi as early as in

1922:
“Swaraj will not be a free gift of the British Parliament; it will be a declaration
o1 India's full self-expression. *él'hat it will be expressed through an Act of Parliament
is true but it will be merely ‘ourteous’ ratification of the declared wish of the people

—

of India even as it was in the case of the Union of South Africa.”

The failure of the Statutory Commission and the Round Table Confer-
ence which led to the enactment of the Government of India Act, 1935, to
satisfy Indian aspirations (p. 8, anfe) accentuated the demand for a Consti-
tution made by the people of India without outside*interference, which was
offici.lly asssrted by he National Congress in 1935. Tn 1938, Pandit Nehru
definitely formulated his demand for a Constituent Assembly thus:

“The National Congress stands for independence and a democratic state. It has

proposed that the constitution of free India must be framed, without outside inter-
ference, by a - onstituent Assembly elected rn the basis of adult franchise.”

This was ‘reiterated by the Working Committee of the Congress in 1939.
This demand was, however, resisted by the British Government until
the outbreak of World War II when external circumstances forced them
Criops Missi to realise the urgency of s>lving the Indian consti-
Tipps Mission. tutional probian. In 194 the Coalition Govern-
ment in England recognized the principle that Indians should themselves
frame a new Constitution for autonomous India, and in March 1942, when
the Japanese were at the doors of India, they sent Sir Stafford Cripps, 2
member of the Cabinet, with a draft declaration of the proposals of the
British Covernment which were to be adopted (at the end of the War)
provided the two major political parties (Congress and the Muslim League)?
cduld come to an agreement to accept them, viz.—
(a) that the Constitution of India was to be framed by an elected
Constituent Assembly of the Indian people;
(b) that the Constitution choula ‘ve India Dominion Status,—equal
partnership of the British Commonwealth of Nations;
(c) that there should be one Indian Union comprising all the Provinces
and Indian States; but
(d) that any province (or Indian State) wh.ich was'nof preparefi' to
accept the Constitu on would be free to retain its f:onshtuhona.l.pos:txon
existing at that time and with such non-acceding Provinces the British Gav-

ernment could enter into separate constitutional arrangements.
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But the two parties failed to come to an agreement to accept the pro-
posals, and the Muslim League urged—

(a) that India should be divided into two autonomous States on com-
munal lines, and that some of the Provinces earmarked by Mr. Jinnah, should
form an independent Muslim State, to be known as Pakistan ;

(b) that instead of one Constituent Assembly, there should be two

Constituent Assemblies, i.e., a separate Constituent Assembly for building
Pakistan,

After the rejection of the Cripps proposals (followed by the dvnamic
‘Quit India’ campaign launched by the Congress), various attempts to
. . reconcile the two parties were made, including the
Cabinet Delegation Simla Conference held at the instance ofg the
Governor-General, Lord Wavell. These having failed, the British Cabinet
sent three of its own members including Cripps himself, to make another
serious attempt. But the Cabinet Delegation, too, failed in making the two
major parties come to any agreement and were, accordingly, obliged to put
forward their own proposals, which were announced simultaneously in India
and in England on the 16th May, 1964.

The proposals of the Cabinet Delegation sought to effect a compromise
between a Union of India and its division. \While the Cabinet Delegation
definitely- rejected the claim for a separate Constituent Assembly and a
separate State for the Muslims, the scheme which they recommended involv-
ed a virtual acceptance of the principle underlying the claim of the Muslim
League.

The broad features of the scheme were—

(a) There would be a Upion of India, comprising both British India
and the States, and having jurisdictnon over the subjects of Foreign Affairs,
Defence and Communications. All residuary powers would belonz to the
Provinces and the States.

(b) The Union would have an Executive and a Legislature constituted
of representatives of the Provinces and States. But any question raising a
major communal issue in the Legislature would require for its decision a
majority of the representatives of the two major communities present and
voting as well as a majority of all the members present and voting.

The Provinces would be free to form Groups with executives and
legislatures, and each Group would be competent to determine the provincial
subjects which would be taken up by the Group organisation.

The scheme laid down by the Cabinet Mission was, however, recom-
mendatory, and it was contemplated by the Mission that it would be adopted
by agreement between the two major parties. A
curious situation, however, arose after an election
for forming the Constituent Assembly was held.
The Muslim Legue joined the election and its candidates were returned.
But a difference of opinion had in the meantime arisen between the Congress
and the League regarding the interpretation of the ‘Grouping clauses' of the

H. M. G's Stateme st
of December 6, 1946.
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p::oposals of the Cabfnet Mission. The British Government intervened at
this sta’ge, and explained to the leaders in London that they upheld the
contention of the. League as correct, and on December 6, 1946, the British
Government published the following statement—

“Should a constitution come to be framed by the Constituent Assembly in which

a large section of the Indian population had not been represented, His Majesty’s Govern-

:nozr::t r\yw?}lld r‘mt contemplate forcing such a constitution upon any unwilling part of the

.F.olr the first time, thus, the British Government acknowledged the
possibility of two Constituent Assembiies and two States. The result was
that on December 9, 1946, when the Constituent Assembly first met, the

Muslim 'League members did not attend, and the Constituent Assembly began
to function with the non-Muslim members.

The Muslim League next urged for the dissolution of the Constituent

Assembly of India on the ground that it was not fully representative of all

. sections of the people of India. On the other hand,

H. M. G.. Statemeat the British Gov snt. by their S f th

of February 20, 1947, ritish Government, by their Statement of the
20ih February, 1947, declared- —

« at Brit” b rule in Tnlia weuld in any case end by June, 1948,
after which the British would certainly transfer authority to
Indian hands;

(b) that if by that time a fully repiesentative Constituent Assembly
failed to work out a - nstitution in accordance with the
proposals made by the Cabinet Delegation,—

“HDM.G. will have to consider to whom the povers of the Central Government
in Bntish India should be handed over, on the due date, whether as a whole to some
form of Central Government f. r British India, or in sore areas to the existing Provincial
Government, or in such other way as seems most reasor ..’ and in the best interests
of the indian people.”

The result was inevitable and the League did not consider it necessary
tu join this Assembly, and went on pr «ssing for anc.her Constituent Assembly
for ‘Muslim India.’

The British Government next sent Lord Mountbatten to India as the
Governor-General, in place of Tord Wavell, in order to expedite the prepara-
tions for the transfer of power, for which they had nxed a rigid time limit.
T.ord Mountbatten !rought the Congress and the League into a definite
agreement that the two ‘problem’ provinces of the Punjab and Bengal would
be partitioned so as to form ab-olute Hindu and Musli-a majority blocks
within these Provinces. The League w 1ld then get its Pakistan—which the
Cabinet Mission had so ruthlessly denied it,—minus Assam, East Punjab
and West Bengal, while the Congress which was taken as the representati\./e
of the people of India other than the Muslims v.ould get the rest of India
where the Muslims were in a minority.

The actual decicion as to whether the two Provinces of the Punjab and
Bengal were to be partitioned was, however, left to the }rote of the members
of the Legislative Assemblies of these two
and of June 3, 1947. Provinces, meeting in two parts, according to a plan
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known as the ‘Mounbatten Plan’. It was given a formal shape by a State-
ment made by the British Government on June 3, 1947, which provided, inter
alia, that

“The Piovincial Legislative Assemblies of Bengal and the Punjab (excluding
European members) will, thereflore, each be asked to meet in two parts, one representing
the Muslim majority districts and the other the rest of the Province......... The
members of the two parts of each Legislative Assembly sitting separately will be
empowered to vote whether or not the Province should be partitioned * If a simple
majority of cither Part decides in favour of Partition, divicion will take place and
arrangements will be made accordinely. If partition were decided upon, each part of
the Legislative Assembly, would decide, on behalf of the areas it rcpresented, whether
it would join the existing or a new and sepaiate Constituent Assembly”,

It was also propcsed that there would be a referendum in the North
Western Frontier Province and in the Muslim majority distiict of Sylhet
as to whether they would join Tndia or Pakistan.

The Statement further declared H.MLG.'s intention “to introduce
legislation during the current session for the transfer of power this year
on a Dominion Status basis to one ur two successor authorities according
to decisions taken as a result of the announcement '

The result of the vote according to the above Plan was a foregone
conclusion.as the representatives of the Muslim majority areas of the two
Provinces (i.e, West Punjab and East Bengal) voted for partition and for
joining a new Constituent Assembly. The referendum in the North
Western Frontier and Svlhet were in favour of Pakistan,

On the 26th July, 1947, the Governor-Genera! announced the setting up
of a separate Constituent Assembly for Pakictan. The Plan of June 3, 1947,
having been carried out, nothing stood in the way of effecting the transfer
of power by enacting a statute of the Biitich Parliament in accordance with
the declaration.
It must be sail to the credit of the British Parliament that it lost no
time to draft the Indian Independence Bill upon the basis of the above Plan,
The Indian Ind and this Bill was passed and placed on the Statute
ndian Indepen-  Book with amazing speed, as the Indian Independ-
dence Act, 1547 ence Act, 1947 (10 & 11 Geo. VI, c. 30). The
Bill,.which was introduced in Parliament on July 4, received the Royai
Assent on July 18, 1947, and come into force from that date.

The most outstanding characteristic of the Tndian Independence Act
was, that while other Acts of Parliament relating to the Government of
India (such as the Government of India Acts from 1858 to 1935) sought
to lay down a Constitution for the governance of India by the legislative
will of the British Parliament,—this Act of 1947 did not lay down any such
constitution. The Act provided that as from the 15th August, 1947 (which
date is referred to in the Act as the ‘appointed date’), in place of ‘India’ as
defined in the Government of India Act, 1935, there would be set up two
independent Dominions, to be known as /ndia and Pakistan, and the Consti-
tuent Assembly of each Dominion was to have unlimited power to frame
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z.md ac!opt any constitution and to repeal any Act of the British Parliament,
including the Indian Independence Act.

Under the Act, the Dominion of India got the residuary territory of
India excluding the Provinces of Sind, Baluchistan, West Punjab, East
Bengal; and the North Western Frontier Province and the district of
Sylhet in Assain (which had voted in favour of Pakistan at a referendum,
before the A\ct came into force).

(’I‘he Constituent Assembly, which had been elected for undivided India

and held its firs! sitting on the 9th December, 1946,

¥ Constituent Assembly reassembled on the 14th August, 1947, as the

of India. sovereign Constituent Asscmbly for the Dominion
of India.) )

As to 1is composition, it shoule. be remembered (see p. 18, ante), that
it had been elected by indirect clection by the members of the Provincial
Legislative Assemblies (lower House only), according to the scheme recom-
mended by the Cabinet Delegation The essentials of this scheme were
ac follows:—

(1) Lach province and each Indian State or group of States were
allotted e total number of scats proportional to their respective
populations roughly in the ratio of one to a million. Asa result,
the Provinces were to elect 292 members while the Indian States
vere allotted a maximum of 93 seats.

(2) 1he seats in cach proviuce were distributed among the three
main communities, Muslim, Sikh and Generaly in proportion to
their respective populations,

(3) Members of each community in the Provincial Legislative
Assembly elected their own represertatives by the method of
proportional representation with sing”  tiansferablz vote.

(4) The method of telection in the case of representatives of Indian
States was to ve deterimined by co “sultation.

As a result of the Parution under *he P'lan of June 3, 1947, a separate
Constituent Assembly was set up for Pakistan, as stated earlier (p. 18, ante).
‘I'he represcntatives of Bengal, Punjab, Sind, North Western Frontier Pro-
vince, Baluchistan and the Sylhet district of Assam (which had joined
[akistan by a refc endum) ceased to be members of the Constituent Assembly
of India, and there was a fiesh election in the new Provinces of West
Bengal and East Punjub. In the result, when the Constituent Assembly
reassembled on the 31st October, . 17, the membersip of the House was
reduced to 299, as in Table I1. Of these, 284 were actually present on the
26th November, 1949, and appended their signatures to the Constitution
as finally passed.

The salient principles of the proposed Constitution had been outlined
by various com-iittees of the Assembly such as the Union Constitution
Committee, the Union Powers Committee, Committee on Fundamental
Rights, and, after a general discussion of the reports of these Committees,
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the Assembly appointed a Drafting Committee on the 29th August, 1947.
The Drafting Committee, under the Chairmanship of Dr. Ambedkar,
embodied the decisions of the Assembly with alternative and additional
proposals in the form of a ‘Draft Constitution of India’ which published
in February, 1948. The Constituent Assembly next met in November, 1948,
to consider the provisions of the Draft, clause by clause. After several
sessions, the consideration of the clauses or second reading was completed
by the 17th October, 1949.

The Constituent Assembly again sat on the 14th November, 1949,
N ) _ for the third reading and finished it on the 26th
tutli) o‘;:““‘g of the Consti-  Ngvember, 1949, on which date the Constitution
received the signature of the President of the

Assembly and was declared as passed.

The provisions relating to citizen<hip : elections ; provisional Parliament ;
temporary and transitional provisions were given

% Date of meCOHnnﬂ}Ce- immediate effect, #.c, from November 26, 1949.
{'i‘::,‘_t of Constitt-  sppe rest of the Constitution came into force on the
26th January, 1950, and this date is referred to in

the Constitution as the Date of its Commencement.

REFERENCES*

1. As stated earlier (p. 5. ante), the Mu-lim League, profe-sedly a Communal
party. was formed in 1906. While its earlier objective was to secure separate
representation of the Mushms in the political system, in its Lahore Rezolution
of 1940, 1t asserted its demand for the creation of a separate Mushm State
in the Muslim majority arggas. This idea was develope into the claim for
dividing India into two independent States, when the Cripps offer was
announced.



CHAPIER 1il
THE PHILOSOPHY OF THE CONSTITUTION

Every*Constitution has @ plulosophy of its own.

For the philosophy underlying our Constitution we must look back

into the historic Objectives Resolution of Pandit

The Objectives Reso- Neéhru which was adopted by the Constituent

lution. Assembly on January 22, 1947°, and which inspired

N the <haping of the Constitution through all its
subsequent stages. It reads thus—

“This Constituent Assembly declares its firm and solemn resolve to proclaim India
as an Independent Sovereign Republic and to draw up for her future governance a
Constitution;

(2) WHEREIN the territories that now comprise British India, the territories that
now form the Indian States, and such other parts of India as are outside British
India :nd the Swates as well as such other termitories as are willing to be constituted
into the Independent Sovereign India shall be a Umion of them all; and

(3) WHEREIN-the said territorics, whether with their present boundaries or with
such others as may be determined by the Constituent Assembly and thereafter accord-
ing to the lav~ of the constitution, -hall possess and retain the status of autonomous
units, together with residuary powers, and caercise all powers and functions of Govern-
ment and administration, save and except such powers and functions as are vested
in or assigned to the Union, or as are inherent or implied in the Union or resulting
therefiom; and

(4) WHEREIN all power and authority of the Sovereign Independent India, its
constituent parts and organs of Governments are deriver’ from the peopie; and

(5) WHEREIN ghall be guarantecd and secured to . the people of India justice,
social, economic and political; equality of status, of opportunity, and before the law;
freedom of thought, expression belief, faith, worship, vocation, association and action,
subject to law and public morality; and

(6) WHEREIN adequate safeguards shall be provided for minorities, backward and
tribal arcas, and depressed and other backward classes; and

(7) WHEREIN shall be maintained the integrity of the territory of the Republic
ond 1ts sovereign rights on land, sea, and air according to justice and the law of
cvilised nations; and ‘

(8) The ancient land attain its rightful and honoured place in the world and
make its full and willing ‘tontribution to the promotion of worl.! peace and the welfare
of mankind”.

In the words of Pandit Nehru, the aforesaid Resolution was “some-
thing more than a resolution. It is a declaration, a firm resolve, a pledge,
an undertaking and for all of us a dedicatior .’

wit be seen that the ideal embodied in the above Resolution is faith-
) fully reflected in the Preamble to the Constitution,
which summarises the aims and objects of the

“The Preamble. '
Constitution:
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“WE, THE PEOPLE OF INDIA, having solemnly resolved to constitute ‘India
into a SOVEREIGN DEMOCRATIC REPUBLIC and to secure to all its citizens:

JUSTICE, social, econamic and political;

LIBERTY of thought, expres.ion, belief, faith and worship;

EQUALITY of status and of opportunity; and to promote among them all
N FRATERNITY ascuring the dignity of the individual and the unity of the
h ttion;

IN OUR CONSTITUENT ASSEMBLY this twenty-sixth day of November, 1949,
do HEREBY ADOPT, ENACT AND GIVE TO OURSELVES THIS CONSTITU-
TION".

As has been already explained, the Constitution of India, unlike the

preceding Government of India Acts, is not a gift of the British Parliament.

It is ordained by the people of India through their

go‘};‘;‘:gnmd‘m and representatives assemb'ed in a  Sovereign Consti-

tuent Assembly which was competent to determine

the pohtu,.-nl future of the country in any manmner it liked. The words—'we,

the people of India....adopt, enact and give to ourselves this Constitution’,

thus, declare the ultimate soverignty of the peop'e of India and that the
Constitution rests on their authority *

The Preamble declares, therefure, in unequnocal terms that the source

. of all authority under the Constitution is the

Republic. people of India and that there is no subordination

to any external authority. While Pakistan remained a British Dominion

until 1956, India ceased to be Dominion and declared herself a Republic
since the making of the Constitution in 1949.

On and from the 26th of Jdnuary, 1950, when the Constitution came
into force, the Crown of England ceased to have any legal or constitutionai
authority over India and no citizen of India was to have any allegiance ¢
to the British Crown.

But though India declared heiself a Republic, she did not sever all
ties with the British Commonwealth of Nations
Sovereignty not incon- as did Eire, by enacting the Republic of Ireland
:‘mﬁe m P Act, 1948. Tn fact, the conception of the Common-
wealth itself has undergone a change owing to’
India’s decision to -adhere to the Commonwealth, without acknowledging
allegiance to the Crawn which was the symbol of unity of the old British
Empu'c and also of Its successor, the ‘British Commonwealth of Nations'.® )
It is this decision of India which has converted the ‘British Common-
wealth’,—a relic of imperialism,—~into a free association of independent
nations under the honourable name of the Commonwealth of Nations.’
This historic decision took place at the Prime Ministers’ Conference at
London on April 27, 1949, where our Prime Minister, Pandit Nehru
declared that notwithstanding her becoming a sovereign independent
Republic, India will continue—"her full membership of the Commonwealth
of Nations and her acceptance of the King as the symbol of the free associa-
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tic:l ;J‘f the independent nations and as such the Head of the Common-
wealth.”

?t is to. be noted that this declaration is extra-legal and there is no
ment'lon. of it in the Constitution of India. It is a voluntary declaration
and indicates a free association and no obligation.

Tt only expresees the desire of Indiz not to sever her friendly rela-
tions with the English people even though the tie of political subjugation
was severed. The new association was an honourable association between
indepndent states. It accepts the Crown of England only as a symbolic
head of the Commonwealth (having nu functions to discharge in relation
to India as belonged to him prior to the Constitution), and having no claim
to the allegiance of the citizens of India. Even if the King or Queen of
England visits Tndia, he or she wi'l not be entitled to any precedence over
the President of India. Again, though as a member of the Commonwealth,
India has a right to be represented on Commonwealth conferences, deci-
sions at Commonwealth conferences will not be hinding on her and no treaty
with a foreign power or declaration of war by any member of the Com-
monw<alth will be binding on her, without her express consent. Hence,
this vo'vntary association of India with the Commonwealth does not affect
her sovereignty to any extent and it would be open to India to cut off that
association at any time she finds it not to be honourable or useful. As
Pandit Nehru explained—

“It i- an agreement by free will, to be terminated by free will”*

The great magnanimity with which India took this decision in the face
of a powerful opposition at home which was the natural reaction of the
Or manifold grievances under the imperialistic rule
Promotion of inter and the great fortitude with which the association
national peace. has still bren maintain..’ under the pressure of
repeated disappointments and the strain of bafflin, international alignments
speak volumes about the sincerity of India’s pledge to contribute ‘to the
promotion of world peace’ which is 1eiterated in Art. 51 of the Constitution:
“The State shall endeavour to—-
(a) promote international peace and security,
(b) maintain just and honourable relations between nations;
() foster respect for international law and treql, obligations in the dealings

of organised people with one another; and
(d) encourage settlement of international disputes by arbitration.”

The fraternity which is professed in the Proamble is thus not
confined within the bounds of the n. ional territory; it is ready to overflow
them to reach the loftier ideal of universal brotherhood; which can hardly
be better expressed than in the memorable words of Pandit Nehru:

“The only possible, real object that we, in common with other nations, can have
is the object of co-operating in building up some kind of a world structure, call it one
world, call it what « wu like”.5

Thus, though India declares her sovereignty to manage her own affairs,
in no unmistakable terms, the Constitution does not support isolationism
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o ‘Jingoism’. Indian sovereignty is consistent with the concept of ‘one
world’, international peace and amity.

/Thg___ picture of a ‘democratic_republic’ which the Preamble envisages
is democratic not only from the political but also
from the social standpoint; in other words, it
envisages not only a democratic form of government buat also a democratic
society, infused with the splrit of ‘justice, liberty equality and fraternity’,

Democracy.

(a) As a form ot government, the democracy which is envisaged is,

of course, a representative democracy and thete are in our Constitution no
. agencies of direct contro' by the people, such as
de‘:wt’me ‘referendum’ or ‘initiative’. The people of India
are to exercise their sovereignty thiough a Parlia-

ment at the Centre and a Legis'ature in each State, which is to be elected
on adult franchise and to which the real Executive, namelv, the Council
of Ministers, shall be responsible. Though there shall be an elected
President at the head of the Union and a Governor nominated by the
President at the head of each State, neither of them can exercise any poli-
tical function without the advice of the Council of Ministers which is
collectively responsible tu the peoples’ representatives in the respective

Legislatures. .

But though there is nu direct participation of all the citizens in the
administration, the Constitution holds out equality to all the citizens in the
matter of choice of their representatives, who are to run the governmental
machinery.

The ideal of a democratic republic enshrined in the Preamble of the
Constitution can be best explpined with reference to the adoption of

universal suffrage (which has already been
Government of the explained) and the complete equality between the
people. Dy the people ly before the law but also in the
for the people. sexes not only ure e law but also
political sphere. In order to ensure the ‘political’
justice held out by the Preamble, it was essential that every person in the
territory of India, irrespective of his proprietary or
educational claims shou'd be allowed to participate
in the political system like any other person. Universal adult suffrage, with-
out any qualification, was adopted with this object in view. This means
that every five years, the members of the Legislatures of the Union and of
each state shall be elected by, the vote of the entire adult population, according
to the principle—‘one man, one vote'.

The offering of equal opportunity to men and women, irrespective of
their caste and creed, in the matter of public emp'oyment also implements
this democratic idcal. The treatment of the minority, even apart from the
constitutional safegards, clearly brings out that the philosophy underlying
the Constitution has not been overlooked by those in power. The fact
that members of the Muslim community are as a rule being included in
the Council of Ministers and in the Supreme Court without any constitu-
tional reservation in that behalf amply demonstrates that those who are

Political Justice.
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chfrking the Constitution have not missed its true spirit, namely, that every
citizen must feel that this country is his own.

- That this democratic Republic stands for the good of alf the people
is embodied in the concept of a ‘Welfare State’
which inspires the Directive Principles of State
Policy. The ‘economic justice’ assured by the Preamble can hardly be
achieved if ,the democracy envisaged by the Constitution were confined to
a ‘political democracy’. In the words of Pandit Nehru,®-’—

“Democracy has been spoken of chiefly ir the past, as political demacracy, roughly
represented by every person having a vote, But a vote by itself does not represent
very much to a person who is down and out, to a person, let us say, who is starving
or hungry. Political democracy, by itself, is not enough except that it may be used to
obtain a gradually increasing measure of economic democracy, equality and the spread
of good things of life to others and removal of gross inequalities.”

Or, as Dr. Radhakrishnan has put it—

“Poor people who wander about, find no work, no wages and starve, whose lives
are a continual round of sore affliction and pinching poverty, cannot be proud of the
Constitution or its law’.8

A democratic society.

The banichment of this poverty, not by expropriation of those who
Economlc justice have, but by the multiplication of the national

) wealth and resources and an equitable distribu-
tion thereof amongst all who contribute towards its production is the aim
of the State envisaged by the Directive Principles. Economic democracy
will be installed in our sub-continent ‘o the extent that this goal is reached.

Democracy, in any sense, cannot be established unless certain minimal
. rights, which are essential for a free and civilised
Liberty. existence, are assured to every member of the
community, The Preamble mentions these essential individual rights as
‘freedom of thought, expression, Luief, faith a- worship’ and these are
guaranteed against all the authorities of the State .y Part III of the Cons-
titution [vide Arts, 19, 25-28].
Guaranteeing of certain rights to each individual would be meaning-
. less unless all inequality is banished from the
Equaiity. social structure and each individual is assured of
equality of status and opportunity for the development of the best in him
and the means fnr the enforcement of the rights guaranteed to him.
This object is secured in the body of the Constitution, by making illegal
all discriminations by the State between citizen and citizen, simply on the
ground of religion, race, caste, sc or place of bit.h [Article 15]; by
throwing open ‘pub'ic places’ to all citizens [Article 15 (2)]; by abolishing
untouchability [Article 17]; by abolishing titles of honour [Article 18],
by offering equality of opportunity in matters relating to employment
under the State [Article 16]; by guaranteeing equality before the law and
equal protection of the laws, as justiciable rights [Article 14].

In addition to the above provisions to ensure cmc equilit).r, the
Constitution seeks to achieve political equality by providing for universal
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adult franchise [Art. 326] and by feitera'ting that no person shall bé either
cxcluded from the gencral electoral roll or allowed to be included in any

special electoral roll on grounds only of religion, race, caste, sex or any
of them.

Apart from these general provisions, there are special provisions in the
Directive Principles [Part IV] which enjoin the State to place the two
sexes on an equal footing in the economic sphere, by securing to men and
women equal right to work and equal pay for equal work [Art. 39,
cls. (a), (b)].

The 1ealisation f so many objectives would certainly mean an ex-
pansion of the funcuuns of the State. The goal envisaged by the Cons-
titution, therefore, is that of a “Weifare State’ and the establishment of a
‘socialistic pattern of society’. At the Avadi session in 1955, Congress
explained this by a resolution—

*“In order to realise the object of the Congress and to further the objectives
stated in the Preamble and Directive Principles of State Policy of the Constitution of
India, planning should take place with a view to the establishment of a socialistic pattein
of society, where the principal means of production are under social ownership or control,
pn::uc:ion is progressively speeded up and there is equitable distribution of the national
wealth”.

How far this end has been already achieved will be explained in
Chapter IX.

Unity amongst the inhabitants of this vast sub-continent, torn assunder

by a multitude of prublems and fissiparous forces,

Nﬁiﬁ: for unity of the ;¢ the first requisite for maintaining the inde

pendence of the country as well as to make the

experiment of democracy successful. But ncither the integration of the

people nor a democratic political system could be ensured without infusing

a spirit of brotherhood amongst heterogenous population, belonging to
different races, religions and cultures.

The ‘Fraternity’ cherished by the framers of the Constitution will be
achieved not only by abolishing untouchability amongst the different sects
of the same community, but by abolishing all communal or sectional or
even local or provincial anti-social feclings which stand in the wav of the
unity of India.

Democracy would indeed be hol'ow it it fails tn generate this <pirit

of brotherhood among all sections of the penple,—a feeling that they are
all chi'dren of the same soil, the same Motherland.

ity. Tt becomes all the more essential in a country like
India, composed of so many races, reliions, languages and cultures.
Article 1 of the Declaration of Human Rights (1948), adopted by the
United Nations, says:
“All human beings are born free and equal in dignity and rights. They are
endcwed with reason and conscience and should act towards one another in a spirit
of brotherhood,”
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It is this spirit of brotherhood that the Preamble of vur Constitution
refers to.

The unity and fraternity of the people of India, proicssing numerous
Iaiths, has been sought to be achieved by enshrining the ideal of a ‘secular
State’, which means that the State protects all reiigions equally and does not
itself uphold any rcligion as the State religion. There is no provision in the
Constitutions making any religion the ‘established Church’ as some other
Constitutions do. On the other hand, the liberty of ‘belief, faith and
worship’ promised in the Preamble is implemented by incorporating the
fundamental rights of all citizens relating 1o ‘freedom of religion’ in Arts.
25-29 which guarantees to each individual freedom to profess, practice
and propagate his own religion without interference and at the same time
assures strict impartiality on the part of the Stiate and its institutions to-
wards all religions.

This itself is one of the glowing achievements of Indian democracy
when her neighbours, such as D’akistan and Burma, uphold particular
religions as State religions.

A fraternity cannot, however, be installed unless the dignity of each

o . of its members is maintained. The Preamble,
dug-ngmty of the Indivi- (perefore, says that the State, in India, will assure
the dignity of the Individual. The Constitution

scehs to achi.ve this object by guarantceing equal fundamental rights to
each individual, so that he can enforce his minimal rights, if invaded by
anybody, in a court of law. Seeing that these justiciable rights may not
be enough to maintain the dignity of an individual if he is not free
fiom wants and misery, a number of Directives have been included in
Part IV of the Constitution, exhoruing the State ¢, to shape its social and
cconomic policies that, inter alis, “all ciuzens, men  d women equally, have
the right to an adequate means of livelihood” [A:t. 39 (a)], “just and
humane conditions of work” [Art. 42], and “+ decent standard of life
and full enjoyment of leisure <nd social and cultural opportunities” [Art. 43].

A fitting commentary on the foregoing contents of the Preamble to
our Constitution can be best offered by quoting a few lines from Prof.
Earnest Barker one of the modern thinkers on democratic government:®

e there must ve a capdcily and a passion for the enjoyment of liberty—there
must be a sense of personality in each, and of 1espees for personality in all, generally
spread through the whole community — before the democratic State can be truly achieved
...... Perhaps it can be fairly demanded ‘ly in a community which has achieved a
sufficient standard of matcrial existence, and a sufficient degree of national komogeniety,
to devote itsrlf to an ideal of liberty which has to be worked out in eack by the common
effort of all. 1f the problems of material existence are still absorbing,...... the ideal of
living a common life of freedom—in other words, of uttaining a particular quality of
life—will seem an idle dream. If, again, the problems of national homogeneity are still
ingitent, and there is no common fceling of fellowship—if some sections of the commi¥ity
are regarded by othe , whether on the ground of their inferior education, or on the
ground of their inferior stock, or any other ground, as essentially alien and heterogenous
—the ideal of the common life of freedom will seem equally illusory. .. ... ”e
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Cambining the ideals of political, socia! and economic democracy with
that of equality and fraternity, the Preamble seeks to establish what Mahatma
Gandhi described as “the India of my Dreams”, namely,—

e an India, in which the poorest shall feel that it is their country in whose
making they have an effective voice; ...... an India in which all communities shall live
perfect harmony. There can be no room in such an India for the curse of untouchability
or the curse of intoxicating drinks and and drugs. Women will enjoy the same rights
as men”.10 !

No wonder such a successful combination in the text of our Preamble
wou.d receive unstinted approbation from Earnest Barker, who has repro-
duced this Preamble at the opening of his bouk on Social and Political
Theory, observing that the Preamble to the Constitution of India states

“in a brief and pithy furm the argument of much of the book; and it may accordingly
serve as @ key-note” It
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CHAPTER 1V

OUTSTANDING FEATURES OF OUR CONSTITUTION

The Gonstitution of India is remarkable for many outstanding features
which will distinguish it from other Constitutions

I i
wumgl:aws from different even though 1t has been prepared after “ransack-
ing all the known Constitutions of the world” and

most of its prosvisions are substantially borrowed from others. As Dr.
Ambedkar observed?!,— .

“One likes to ask whether there can be anything new in a Constitution framed at
this hour in the history of the world. More than hundred years have rolled when
the first written Constitution was drafted. It has then been followed by many other
countries reducing their Constitutions to writing. ..Given these facts, all Constitutions
in their main provisions must look similar. The only new things, if there be any, in a
Constitution framed so late in the day are the variations made to remove the faults and
to acrommodale it to the needs of the country.”

b, ricugh our Constitution may be and to be a ‘borrowed” Constitution,
the credit of its framers lies in gathering the best features of cach of the
existing Constitutions and in modifying them with a view to avoiding the
faults that have been disclosed in their working and to adapting them to the
existing conditions and needs of thic country. So, if it is a ‘patchwork’,
it is a ‘beautiful patchwork’.

There were members in the Constituent Assembly’ who criticised
the Constitution which was going to be adopted as a ‘slavish imitation
of the West’ or ‘not suited to the genius’ of the people. Many appre-
hended that it would be unworkabl.. But the 1~ that it has survived for
two decades, while Constitutions have sprung uj only to wither away in
countries around us, such as Burma and Pakistan, belies the apprehension
of the critics of the Indian Constitution. So far as the best features of
the Indian Constitution and the features that have been most utilised by
the people, namely, the Bill of Rights and Judicial Review, are concerned,
nobody in India would lament to-day that they were imported from elsewhere.
So far as the Parliamentary system of democracy 15 concerned, too imported
from England, the peaceful working of the system at no less than four
General Elections, involving over 210 million voters, testifies to the wisdom
of the makers of the Constitution. They made no riistake in this behalf,
because the people of India were t..niliar with the British political system,
rather than any other, for a century. Even the adoption of unqualified
universal suffrage goes to the credit of the fathers of our Constitution. If
the verdict of the electors has not been initiated throughout the length and
hreadth of this vast sub-Continent it is no fault of the Constitution, but the
fault of the pc tical leaders who adhered to ‘power politics’ instead of
launching into a programme of imparting political education to the masses
after independence as they had promised on its eve.
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II. The Constitution of Imdia has the distinction of being the most

lengthy and detailed constitutional document the

c‘?"ls}eﬁtutgg:.zest known, y 4rld has so far produced. The original Constitu-

tion contained as many as 395 articles and 8 sche-

dules (to which additiuns were made by subsequent amendments). Even

after the repeal of several provisions it still coatains 390 Articles and 9
Schedules.® -

This extraordinary bulk of the Constitution is due to several reasons:

(#) The framers sought to incorporate the accumulated experience
gathered from the working of all the known Con-
Incorporates the accu-  stitutions and to avoid all defects and loopholes
mulated experience ol . . .
different Constitutions that might be anticipated in the light of those Con-
stitutions. Thus, while they framed the Chapter
on the I'undamental Rights upon the model of the American Constitution,
and adopted the Parliamentary system of Government from the United
Kingdom, they took the idea of the Directive Principles of State Policy
from the Constitution of Eire, and added elaborate provisions relating to
Emergencies in the light of the Constitution of the German Reich and the
Government of India Act, 1935. On the other hand, our Constitution
is more full of words than other Constitutions because it has modified
the results of judicial decisions made elsewhere interpreting comparable
provisions, in order to minimise uncertainty and litigation.

(#8) Not contented with merely laying down the fundamental principles
. ) of governance (as the American Constitution
" v?e:do?;sxon:d:::?:xsdtﬁ does), the authors of the Indian Constilutiqn
followed and reproduced the Government of India
Act, 1935, in providing matters of administrative detail,—not only because
the people were accustomed to the detailed provisions of that Act, but also
because the authors had the apprehension that in the present conditions ot
the country, the Constitution might be perverted unless the form of adminis-
tration was also provided by Constitution. In the words of Ambedkar,?
R it is perfectly possible to pervert the Constitution without changing the
form of administration.”
Any such surreptitious subversion of the Constitution was sought to
be prevented by putting detailed provisions in the Constitution itself, so that
they might not be encroached upon without amending the Constitution.

The very adoption of the bulk of the provisions from the Government
of India Act, 1935, contributed to the volume of the new Constitution
inasmuch as the Act of 1935 itself was a lengthy and detailed organic law.
So much was borrowed from that Act because the people were familiar with
the existing system.

It was also felt that the simooth working of an infant democracy might
be jeopardised* unless the Constitution mentioned in detail things which
were left in other Constitutions to ordinary legislature. This explains why
we have in our Constitution detailed provisions about the organisation of
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the Judiciary, the Services, the Public Service Commissions, Election and
the like. It is the same idcal of ‘exhaustiveness’ which explains why the
provisions of the Indian Constitution as to the divisién of powers between
the Union and the States are more nuinerous than perhaps the aggregate

‘of the provisions relating to that subject in the Constitutions of the U.S.A.,
Australia and Canada.

The résults which had been arrived at Ly judicial decisions in other
countries were also codified in our Cow. titution with the object of lessening
litigation for the purpose of interpreting the Constitution.

(#9%) The vastness of the country (See Table 1), and the peculiar
problems to be solved have also contributed
towards the bulk of the Constitution. Thus, there
is one entire Part [Part XVI] relating to the
Scheduled Castes and Tribes and other backward clas<es; one Part [Part
XVII] relating to Official Language and another [Part V'TIT] relating to
‘mergency Provisions.

Peculiarity of the pro-
blems to be solved.

(1) While the Constitution of the United States deals only with the
o Federal Government and leaves the States to draw
ng&“s;‘ﬁg“’i: cluggd. the up their own Constitutions, the Tndian Consti.tu-
tion provides the Constitutions of both the Union
and the Unite (i.e, the States), with the same fullness and precision.
Since the T nits of the federation differed in their historical origins and
their political development, <pecial provisions for different classes of the
Units® had to be made, such as the Part B States (representing the former
Indian States), the Part C States (representing the Centrally Administered
areas) and some smaller Territories in Part D This alvo contributed to the
bulk of the Constitution [See Table ITT].

(#) Not only are the provisions relating to th  Units elaborately given,

the rclation between the Federation and the Units

borgfg;ri}eall’:lﬁii(t)lrl‘.s ela-  und the Units inter se, whether legislative or

adniinistrative, avce also exhaustively codified, so as

to eliminate conflicts as far as possible. The lessons drawn from the

political history of India which induced the framers of the Constitution to

give it a unitary bias, also prompted them to nake detailed provisions

“regarding the dist ibution of powers and functions between the Union and

the States in all aspects of their administrative and other activities”,® and

also as regards inter-State relations, co-ordination and \djudication of dis-
putes amongst the States.

(vi) There is not only a Bill of Rights containing justicable funda-
mental rights of the individual [Part III] on the

magg‘sﬁcg:ﬁidﬁ’;ﬁhagg model of the: Amendments to the American Con-
cluded: Fundamental stitution but also a Part [Part IV] containing
né'pla.‘“d Dirertive  Djrective Principles, which confer no justiciable
rights upon the individual but are nevertheless to

be regarded as ‘fundamental in the Governance of the country’,—being .in
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the nature of ‘principles of social policy’ as contained in the Constitution
of Eire (i.e, the Republic of Ireland). It was considered by the makers of
our Constitution that though they could not, owing to their very nature, be
made legally enforceable, it was well worth to incorporate in the Constitu-
tion some basic non-justicable rights which would serve as moral restraints
upon future governments and thus prevent the policy from being torn®
away from the ideas which inspired the makers of the organic, law.

Even the Bill of Rights (i.e., the list of fundamental Rights) became
bulkier than elsewhere because the framers of the Constitution had to
include novel matters owing, to the peculiar problems of our country, ¢g,
untouchabhility, preventive detention.

' ITI. Another distinctive feature of the Imdian
ﬁﬂ%m flexible than Constitution is that it seeks to impart flexibility to
a written federal Constitution.

It is only the amendment of a few of the provitions of the Constitution
that requires ratification by the State Legislatures and even then ratification by
only ¥ of them would suffice (while the American Constitution requires
1atification by 34 of the States).

The rest of the Constitution may be amended by a special majority of
the Union Parliament, i.e., a majority of not less than %3 of the members
of each House present and \oting, which again, must be a majority of the
total membership of that House.

On the other hand, Parliament has been given the power to alter or
modify many of the provisions of the Constitution by a simple majority
as is required for general legis'ation, by laying down in the Constitution
that such changes “shall not be deemed to be ‘amendments’ of the Constitu-
tion”. Instances to the point are—(a) Changes in the names, boundaries.
areas of, and amalgamation and separation of States [Art. 4]. (b) Aboli-
tion or creation of the Second Chamber of a State Legislature [Art. 169].
(¢) Administration of Scheduled Areas and Scheduled Tribes [Paragraph
7 of the 5th Schedule and Paragraph 21 of the 6th Schedule].

Yet another evidence of this flexibility is the power given in the Con-
Legislation as supple- st_it-ution itsell to Parliament to sul.)plet'nent the pro-
menting the Constitu- ‘isions of the Constitution by legislation. Though
tion. the nakers of the Constitution aimed at exhaus-
tiveness, they realised that it was not possible to anticipate all exigencies anid
to lay down detailed provisions in the Constitution to meet all situations
and for all times.

(6) In various Articles, therefore, the Constitution lays down certain
basic principles and empowers Parliament to supplement these principles
by legislation. Thus, (f) as to citizenship, Articles 5-8 only lay down the
conditions for acquisition of citizenship at the commencement of the Con-
stitution and Article 11 vests plenary powers in Parliament to legislate on
this subject, In pursunace of this power, Farliament has enacted the Citi-



OUTSTANDING FEATURES OF OUR CONSTITUTION 33

zenship Act, 1956, so that in order to have a full view of the law of citizen-
ship in India, a study of the Constitution has to be supplemented by that of
the Citizenship Act. (i) Similarly, while laying down certain funda-
mental safeguards against preventive detention, Article 22 (7) empowers
Parliament to legislate on some subsidiary matters relating to the subject.
The Preventive Detention Act, 1950, made under this power, has therefore,
to be read aleng with the provisions of Article 22, (#:) Again, whi'e banning
‘untouchability’, Art. 17 provides that it shall be an offence ‘punishable in
accordance with law’, and in exercise of this power, Parliament has enacted
the Untouchability (Offences) Act, 1955, which must be referred to as
supplementing the constitutional prohibition against untouchability. (iv)
While the Constitution lays down the basic provisions relating to the elec-
tion of the President and Vice-I’resident, Art. 71 (3) empowers Parliament
to supplement these constitutional provisions by legislation, and by virtue
of this power Parliament has enacted the D’residential and Vice-Presidential
Elections Act, 1952.

The obvious advantage of this scheme is that the law made by Parlia-
ment 1nay be modified according to the exigencies for the time being, with-
out b~ o ¢y resort ‘o a constitutional amendment.

(b) Then are, again, a number of Articles in the Constitution which
are of a tentative or tramsitional nature and they are to remain in force
only so long s Darliament does not legislate on the subject. Such pro-
visions, for .n tance, relate to the salaries and allowances of Ministers [Art.
75 (6)], Chairman, Speaker etc., of the two Houses of Parliament [Art.
97, Judges of the Supreme Court [Art. 125 (2)]; exemption of Union
property from State taxation [Art. 285].

The Consitution, thus, ensurcs adaptability by prescribing a variety
of modes in which its original text n +, be change or supplemented, a fact
which has evoked approbation from DProf. Wheare

“This variety in the amending process is wise but is rarely found”.7

IV. This combination ¢ i the theory of ‘fundamental law’ which under-

- lies the written Constitution of the United States

wrﬁfgxc:m'mmggnsﬁ‘:{uio: with the theory of ‘Parliamentary sovereignty’ which

with Parhamentary so- underlies the unwritten Constitution of England is

vereignty. the result of the liberal philosophy of the framers

of the Indian Constitution which has been <o nicely expressed by Pandit
Nehru:

“While we want this Constilution to - as solid and permanent as we can make
it, there is no permanence in Constitutions. There should be a certain flexibility. If
you make mything rigid and permanent, you stop the nation's growth, the growth
of a living, vital, organic people...... In any event, we could not make this Constitution
so rigid that it cannot be adapted to changing conuitions. When the world is in
turmoil and we are passing through a very swift period of transition, what we may
do to-day may not be wholly capable to-morrow”.'a

The flexibility of our Constitution is illustrated by the fact that during
the first nineteen years of its working, it has been amended twenty three

5
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times. Vital changes have thus been effected by the First and' Fourth
Amendments to the Constitution, including amendments to the fundamental
rights conferred by Arts. 19 and 31. In fact, the lourth Amendment has
radically affected the conception of the right to compensation for the acquisi-
tion of private property by the State; and all this has been possible by passing
an Act of Parliament,—of course, with a special majority. The Seventh
Amendment of 1956, as will be presently explained, has reorganised the States
and their territories in such a manner as to redraw the political map of India,
apart from introducing many other changes in the text of the Constitution.

Dr. Jennings® characterised our Constitution as rigid for two reasons;
(a) that the process of amendment was complicated and difficult; (b) that
matters which should have been left to ordinary legislation having been
incorporated into the Constitution, no change in these matters is possible
without undergoing the process of amendment. We have seen that the
working of the Constitution during its first two decades has not justificd the
apprehension that the process of amendment is very difficult [See also Ch. X,
post]. But the other part of his reasoning is obviously sound. In fact, his
comments on this point have proved to be prophetic. He cited Art. 224
as an illustration of a provision which had been unnecessarily embodied in
the Constitution:

*An example taken at random is Art. 224, which empowers a retired judge to sit
in a High Court. Is that a provision of such constitutional importance that it nceds
to be constitutionally protected, and be incapable of amendment except with the
approval of two-thirds of the members of each House sitting and voting in the Union
Parliament”.® N

As Table IV will show, it kas requited an ameadment of the Constitu-
tion, numely, the Seventh .Aniendment of 1936, to amend thi~ Aricle to
provide for the apfointment of Additional Judges instead of recalling retired
Judges. Similar amendments have been required, once to provide that a
Judge of a High Court who is transferred to another High Court shall not
be entitled to compensation (Art. 222) and, again, to provide for compensa-
tion. It is needless to multiply such instances sine they are nunicrous.

V. It 15 also semarkable that though the framers of the Conslitution

) atten:pted to make an exhaustive code of organic

unfegleth:f L;':s’::‘"t:g;"* law, roum has been left for the growth of conven-
tions to supplemnent the Coustitution in matters

where it is silent. Thus, while the Constitution imposed the doctrine of
Cabinet responsibility in Art. 75, it was not pussible to codify the numerous
conventions which answer the problems as they arise in England, from
time to time, in the working of the Cabinet system. Take, for instance, the
question whether the Ministry should resign whenever there is an adverse
vote against it in the House of People, or whether it is at liberiy to regard
sn accidental defeat un a particular measure as a ‘snap vote’.’ Again, the
Constitution cannot possib'y give any indication as to which issue should
be regarded as a ‘vital issue’ by a. Ministry, so that onl a defeat on such an
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is.sue the Ministry should be morally bound to resign. Similarly, in what
circumstances a Ministty would be justified in advising the President to
dissolve Parliament instead of resigning upon an adverse vote, can only be
established by convention.

Sir Ivor Jennings’ is, therefore, justified in observing that—

) "‘The m&ipm of government is essentially British and the whole collection of
British constitutional conventions has apparently been incorporated as conventions.”

V1. While the Directive Principles are not enforceable in the Courts,
Fundamental Rights the Fundamentai Rights, included in Part ITI, are
::e?ﬁ eqcomr.titutional re- <o enforceable at the instance of any person whose
) fundamcental right has been infringed by any action
of the State,—exccutive or legislative and the remedies for enforcing these
rights, namely, the writs of habcas corpus, wandamus, prohibition and
certiorari arc also guaranteed by the Constitution. Any law or executive
order which offends against a fundamental right is liable to be declared void
by the Supreme Court or the Iigh Court.

It is through a misapprehension of these provisions that the Indian
Constitution has been described by some critics a< a ‘lawyer’s paradise’.’
According 1o Sir Ive. Jennings?® this is due to the fact that the Constituent
Assembly was dominated by ‘the lawyer-politician.” Tt is they who thought
of codifying the individual rights and the prerogative writs though none in
England woul! ever cherish such an idea. In the words of Sir Ivor—

“Though r. English lawyer would hav. thought of putting the prerogative writs
into a Constitution the Constituent Assembly did so...... These various factors have
given India a most complicated Constitution. Those of us who claim to be constitutional
lawyers can look with equanimity on this exaltation of our profession. But Constitutions
are intended to enable the process ut government to work smoothly, and not to provide

fees for constitutional lawyers. The mcre numerous the briefs the more difficult the
process of government becomes. India has ,. +haps placeu * - much faith in us”.8

With due respect to the great constitutional expert, these observations
disclose a failure to appreciate the very foundation of the Indian Constitu-
tion. If I werc asked to mention the best feature of our Constitution in
two words, T would take little time to say—'Judicial Review’ and this has
been awmply demonstrated by the working of our Judiciary during the
last two decades. Sir Ivor omits to point out that the fathers of the Indian
Constitution preferred the American doctrine of ‘limited government’ to the
English doctrine ot Parliamentary sovereignty.

In England, the birth of modern democracy was due {o a protest against
the absolutism of an autocratic exect'*ve and the Engl..li people discovered
in Parliamentary sovereignty an adequate solution of the problem that faced
them. Tle English political system is founded on the unlimited faith of
the people in the good sense of their elected representatives. Though, of
late, detractions from its omnipotent atthority have taken place because the
ancient institution at Westminister has grown incapable of managing the
myriads of mode, . problems with the same ease as in the Victorian age,
nonetheless, never has anybody in England thought of placing limitations
on the authority of Parliament so that it might properly behave.
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The Founding Fathers of the American Constitution, on the othér hand,
had the painful experience that even a representative body might be tyranni-
cal, particularly when they were concerned with a colonial Empire. Thus
it is that the Declaration of Independence recounts the attempts of the British
“Legislature to extend an unwarrantable jurisdiction over us” and how the
British people had been “‘deaf to the voice of justice”. At heavy cost had
the colonists learnt about the frailty and weakness of human nature when
the same D’arliament which had forced Charles I to sign the DPetition of
Right (1628) to acknowledge that no tax could be levied without the con-
sent of Parliament did, in 1765 and the years that followed, insist on taxing
the colonies, regardless of their right of representation, and attempt to
enforce such undemocratic laws through military rule.

Hence, while the English people, in their fight for freedom against
autocracy, stopped with the establishment of the supremacy of the law and
Parliament as the sole source of that law, the .Americans had to go further
and to assert that there is to be a law superior to the Legislature itself and
that it was the restraint of this paramount written law that could only save
them from the fears of abeolutism and autocracy which are ingrained in
human nature itself.

As will be more fully explained in the Chapter on Fundamental Rights,
the Indian experience of the application of the British Rule of Law in India
was not altogether happy and there was a strong feeling that it was not
administered with even hands by the foreign rulers in India as in their own
land. The “Sons of Liberty” in India had known to what use the flowers of
the English democratic system, viz., the Soyvereignty of Parliament and the
Rule of Law, could be put in trampling down the rights of man under an
Tmperial rule. So, in 1928, long before the dawn of Tndependence in India,
the Nehru Committee asserted that

“our first care should be to have our fundamental rights guaranteed in a manner
which will not permit their withdrawal under any circumstances.”

Now, judicial review is a necessary concomitant of ‘fundamental right<’,
for, it is meaningless to enshrine individual rights in a written Constitution
as ‘fundamental rights’ if they are not enforceable, in a Court of law, against
any organ of the State, legislative or executive. Once this choice is made,
one cannot help to be sorry for the litigation that cnsues. Whatever ap-
prehensions might have been entertained in some quarters in India at the
time of the making of the Ind’an Constitution, there is hardly anybody in Tndia
to-day who is aggrieved because the Supreme Court, each year, invalidates
a dozen of statutes or a like number of administrative acts on the ground
of violation of the fundamental rights; on the other hand, there is invariably
a clamour whenever there is any judicial pronouncement which goes to
restrict the ambit of the fundamental rights or the sweep of the constitutional
remedies (i.e., the ‘prerogative writs’ referred to by Sir Ivor). Tt is
because of the possibility of this litigation that Indian democracy has not
so far been allowed to turn itself into am autocracy while the rest of the
Eastern hemisphere has succumbed to that malady.,
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. VII. An indepc.ndent Judiciary, having the power of ‘judicial review’,
is thus another prominent feature of our Constitution.

..Or.x .the other hand, we have avoided the other extreme, namely, that
of :;ud'lc.lal supremacy’ which may be a logical outcome of an over-emphasis
on judicial review, as the American experience demonstrates.

.lndeed,. the harmonisation which our Constitution has effected between
Parliamentary Sovereignty and a written Constitution with a provision for
Judicial Review is a unique achievement of the
Juggig romlizs:v ieWbetweeg framers of our Constitution. An absolute balance
Parliamentary Su;;’e_ of powers between the different organs of govern-
macy. ment is an impracticab’e thing and, in practice, the
) final say must belong to some one of them. This
1s why the rigid programme of Separation of Powers and the checks and
balances between the organs in the Constitution of the Uniled States has
failed in its actual working, and the Judiciary has assumed supremacy
under its powers of interpretation of the Constitution to such an extent as
to deserve the epithet of the ‘safety valve’ or the ‘balance wheel’ of the
Constitution. As one of her own Judges has said (Chief Justice Hughes).
“The Constilution (of the U.S.A.) is what the supreme Court says it
is”. It has the power to invalidate a law duly passed by the Legislature
not only on the ground that it transgresses the legislative powers vested in
it by the Conctitution or by the prohibitions contained in the Bill of Rights
but also on t!:.: ground that it is oppo,ed to some general principles said to
underlie vague expressions, such as ‘due process’, the contents of which
not being explicitly laid down in the Constitution, are definable only by the
Supreme Court. The American Judiciary thus sits over the wisdom of
any legislative policy as if it werc a third Coamher or super-Chamber of
the Legislature.

Under the English Constitution, on the othcr hand, Parliament is
supreme and “can do everything that is not na‘urally impossible” (Black-
stone) and the Courts cannot nullify any Act of Parliament on any ground
whatsoever. As May puts it—

“The Constitution has assigned no limits to the authority of Parliament over all
matters and persons within its jurisdiction. A law may be unju:t and contrary to the
principles of sound government But Parliament is not controlled in its discretion and
when it errs, its errors « .n be corrected only by itself.”

So, Judges have denied themse'ves any power ‘to sit as a court of
appeal against Parliament’.

The Indian Constitution wonderfully adopts the ¥fa media between the
American system of Judicial Supremacy and the English principle of Parlia-
mentary Supremacy, by endowing the Judiciary with the power of declar-
ing a law as unconstitutional if it is beyond the competence of the Legisla-
ture according to the distribution of powers provided by the Constitution,
or if it is in coni.avention of the fundamental rights guaranteed by the
Constitution; but, at the same time, depriving the Judiciary of any power
of ‘judicial review’ of the wisdom of legislative policy. Thus, it has
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avoided expressions like ‘due process’, and made fundamental rights such
as that of liberty and property subject to regulation by the Legislature
Further, the major portion of the Constitution, is liable to be amended by the
Union Parliament by a special majority, if in any case the Judiciary proves
too obtrusive. The theory underlying the Indian Constitution in this respect
can hardly be better expressed than in the words of Pandit Nehru:

“No Supreme Court, no Judiciary, can stand in judgment over the sovereign will
of Parliament, representing the will of the entire community. It can pull up that
sovereign will if it goes wrong, but, in the ultimate analysis, where the future of the
community is concerned, no Judiciary can come in the way..... Ultimately, the fact

remains that the Legislature must be supreme and must not be interfered with by the
Courts of law in such measures as social 1eform.”

Our Constitution thus places the supremacy at the hands of the Legis-
lature as much as that is possib'e within the bounds of a written Cons-
titution.

But, so long as the Constitution itsclf is not amended, the Supreme
Court has the final say as to what the Constitution means. Under Art.
141, its decisions are binding upon all other courts in the territory of India,
and its decisions must be referred to for understanding the meaning of
the Constitution in the same way as the Reports of the Supreme Court have
to be consalted in the U.S.A. It may be noted that even during the first
quinquennium, the number of constitutional decisions of our Supreme Court
exceeded 150 and the volume of this source of our constitutional law is
since increasing,—the number at present being about 100 per annum on
the average.

VIiI. The above attitude is illustrated by the
Fundamental . . .
subject to reasonable re- novel declaration of Fundamental Rights which
gulation of Legislature.  ,,,, Constitution embodies.

The idea of incorporating in the Constitution a ‘Bill of Right<' has been
taken from the Constitution of the United States. But the guarantee of
individual rights in our Constitution has been very carefully balanced with
the need for security of the State itself.

American experience demonstrates that a written guarantee of funda-
mental rights has a tendency to engender an atomistic view towards society
and the State which may at times prove to be dangerous to the common
welfare. Of course, America has been saved from the dangers of such a
situation by reason of her Judiciary propounding the doctrine of ‘Police
Powers’ under which the Legislature is supposed to be competent to inter-
fere with individual rights wherever they constitute a ‘clear danger’ to
the safety of the State and other collective interests.

Instead of leaving the matter to the off-chance of judicial protection
in particular cases, the Indian Constitufion makes each of the fundamental
rights subject to legislative control under the terms of the Constitution
itself. [See under the ‘Seven freedoms’, post.] .
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IX. Another pecuhanty of the Chapter on Fundamental Rights in

the Indian Constitution is that it aims at securing not merely political or

legal equality, but social equality as well. Thus,

gum?l eede%yuaht'ﬁi also  apart from the usual guarantees that the State will

laral Con- .. o

stitution. not discriminate between one citizen and another

merely on the ground of religion, race, caste, sex

or place of birth,—in the matter of appointment, or other employment

offered by the State,—the Constitution includes a prohibition of ‘untouch-

ability’ in any form and lays down that 1.0 citizen may be deprived of access

to any public place or of the enjoyment of any public amenity or privilege,

only on the ground of religion, race, caste, sex or place of birth [see
pp. 25-26, ante].

We can hardly overlook in this context that under the Constitution of
the U.S.4., racial discrimination persists even to-day, notwithstanding re-
cent judicial pronouncements to the contrary. 7The position in the United
Kingdom is no better as demonstrated by current events.

X. The adoption of universal adult suifrage |Art. 326], without any
qualification either of sex, property, taxation or the like, is a ‘bold experi-
ment’ in India, having regard to the vast extent of
wigﬁf,vf“acﬁmmugaafmiﬁ the country and its population, with an overwhelm-
presentation ing illiteracy [to the extent of 85% (now 75%)
of the total popu'ation]. The suffrage in India,
it should be roted, is wider than that in England or the United States. The
concept of popular sovercignty, which underlies the declaration in the
Preamble that the Constitution is adopted and given by the ‘people of India’
unto themselves, wou'd indeed have been hollow unless the franchise—the
only effective niedium of popular sovereignty in a modern democracy—were
extended to the entire population which was capa' < of exercising the right
and an independent electoral machinery (under th. -ontrol of the Election
Commission) was sct up to ensure the free exeicise of it.

That, notwithstanding the outstunding difficultics, this bold experiment
has been crowned with success will be cvident from some of the figures'
relating to the first General Flection held under the Constitution in 1952.
Out of a total population of 356 million and an adult population of 180
million, the number of voters enrolled was 173 uillion and of these no
lcss than 88 mi'lion i.e., over 509% of the enrolled voters, actually exercised
their franchise. The orderliness with which this clection as well as the
subscquent General Elections have been conducted sj<aks eloquently of
the political attainment of the mass. , though illiterate, of this vast sub-
continent. In the third General Election held in 1962, the number of persons
on the c'ectoral roll has come up to 210 million.
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