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Page 4i Line 33. For ** a ll,! read “ each of.”
,, gt Line 4 For 11 defendant” read ''plaintiff,”

,, u 8  ,, 34- For “ alienation ” read “ Sale,”
,, 137 Omit the second marginal note.
„ 154. Line 4. For “ from ”  read " by.”
„ 168 „ 11. Omit “ for the return."
„ 192 „ 26. For ” in ” read “ to.”
„ .tad ,, 17. For “  On this point see ” read “ Thus in.”
M ,, ,, 19. Omit *■ in which.”
„ 376 ,, 11. For " impartible ” read “  partible.”
» 3*8 11 33- F o r ‘ different ’ read "distinct."
,, 321. Omit the third marginal note.
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The Law of Joint Property and Partition,

. - - - —--- —<•_-------------------------------- ---

LECTURE L

The Subject—divided into hvo. parts—what, is property—what is 
joint property—very dissimilar to English joint-tenancy—English joint- 
tenancy—Compared with the estate of Hindu widows—with the interest 
of the members of a joint family—Principal classes of joint property in 
British India—the result of personal laws—the Mitakshara, the Daya- 
bhaga and the Mahometan law— Laws to be discussed as applicable to 
the several classes of joint property in British India—Acts enjoining the 
administration of Hindu and Mabamedau Laws-Pre-emption os inci
dent, of joint property— Different schools of Hindu law grouped under 
two heads— Authorities in the different Schools—Several A£ts of Indian 
Legislature have application to joint property—ordinary incidents of 
joint property— Impartible joint property— Law of property generally 
applicable to joint property—Special law of joint property— Partition- 
according to Mitakshara—according to Dayabhaga— Partition by sepa
rate colleftiob of rents— Rules for partition by metes and bounds same 
for ail property—Aft IV of 1893— Law of partition of revenue-paying 
estates— in Bengal—in N.-W. Provinces—Oudh—Punjab—Central Pros 
vinces— Bombay— Madras—Assam— Importance of the subjeft.— Divi
sion of the subjeft into Parts, Chapters and Lectures.

The subject of these Lectures is “ the Law of The sub'
Joint Property and Partition in British India inV je 
eluding the Procedure relating thereto.” It con-, ° ivî  
sists of two parts— ist the Law of Joint property parts, 
in British India, and sndly the Law of partition of 
such property.
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2 JOINT PROPERTY. [LECTURE I.

With a view to give you a clear idea of the 
nature of the discussions that I intend in these 
Lectures to invite your attention to, I shall in this 
Introductory Lecture consider the aim and scope 
of the subject. 1 shall also give you here an 
analysis of each of the parts into which I have 
divided the subject and indicate briefly the line 
that I shall adopt in discussing the questions in 
their proper place.

P A R T  I .

The conception of Joint Property involves 
What is within it that of property in general, 

p rop el The term “ property” is used by jurists in 
more applications than one. They use it to de
note (i)  ownership or (2) the subject of ownership 
— or (3) valuable things. In the first of these 
applications, ownership is not unfrequently con
sidered as the aggregate of the rights of an owner, 
and in this sense, he only is the owner of a thing 
who has absolute control over the thing, whose 
interest is unlimited as to duration and who has 
the absolute power of disposal of it.

But this; is taking too limited a view of the 
signification of the word. It seldom happens that 
all the rights over a thing are centred in the same 
person. “ The distribution of rights” says Sir 
William Markby “ detached from ownership which 
we actually find in use is very extensive.” And 
yet it is the holder of the residuary right jn a 
thing or subject of ownership, whom we in common 
parlance always consider as the owner' of the

IP  <SL
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t h i n g  and distinguish the holders of the detached 
rights as owners of particular rights.

In all the above' three applications of the word 
“ property,” the: idea of a right to exclude all others 
from the enjoyment of the subject of ownership 
is predominant. In the case of public property 
although no one has the right to exclusive enjoy
ment, none can rightfully prevent another from 
enjoying it.

The word “ property” which is used in describ
ing the subject of these Lectures need riot be 
restricted to the aggregate of the rights or to the 
residuary rights only. It properly comprehends 
the “ detached rights” too, if I may use the expres
sion-do short all possible combinations of rights 
over a thing, the subject of ownership,

I do not propose to discuss the different 
classifications of property. They do not legiti
mately form the subjects of our consideration. 1 
proceed with the supposition that the student 
understands the different expressions— “ real” 
and “ personal property,” “ movables” and “ im
movables,” and “ corporeal” and “ incorporeal 
rights.”

When property (using the, term to mean all 
possible combinations of rights over a thing which pcrty. 
is the subject of ownership) is owned by more 
individuals than one, it is said, to be the joint 
property of those individuals. It must be the 
same property or the same combination of rights 
over the thing, which must be the subject of 
joint or common ownership. It not unfrequently 
happens that different interests or rights in respect 
of the same thing, the subject of ownership, be
long to different individuals. A piece of land may 
be owned by A by tilling and reaping the crops 
and by B  by receiving money-rent for it from A.
Here A and B  are owners of different rights or
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interests and are not joint owners, though the piece 
of land in respect of which they enjoy the. different 
rights is the same. But if in the case supposed in
stead of A  and B  being the exclusive owners respect
ively of the particular rights of tilling and reaping 
the crops and of receiving the money-rent, A x and
A, were the co-sharers of A and similarly B t and .
B, of B, then A, A t and A2 would have been joint 
proprietors and so also B, B, and i?2. The joint 
property in the case of A, //, and A, would have 
beer the right, to till the land and reap the crops, 
while that in the case of B, B\ and B 2 would have 
been the right to receive the rents in respect of' 
the same land. In popular language the same 
land in the case supposed might be called the 
joint property of A, and A 2 and also of B, 
i?, and B , ; but it would be a mistake to call A,
Ay or A3 a joint proprietor with B , B t or B a. By 
the expression “ joint property” therefore we 
understand such common ownership over a thing 
as belongs to two or more individuals. The 
common ownership must be over the same rights 
and interests in the subject of ownership, though 
it is not necessary that the extent of the right or

a- v,,,: : interest of each of the owners should be the same
; or that there should be unity of title among the 
1 joint owners. Thus, of two joint owners one may 

be entitled to receive -,Vhs of rents payable by a 
tenant in occupation of the land and the other 
to the remaining B  ths of the same rents— the 
former as an heir to his father and the latter by 
purchase.

■V*Jiard'to ; The expression “ joint property” is of a class' 
English with the similar expression— “ joint-tenancy ”
Joint-ten- %-|th which English lawyers are so familiar. But 

the joint property which is the subject of these 
hectares is very different from the English estate 
known as “joint-tenancy.” I shall in a future Lee-
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ture point out to you in detail the points of resem
blance arid dissimilarity between the English estate 
joint-tenancy and the joint ownership of the 
members of a joint Mitakshara family, I shall 
at this stage content myself with a. few words on 
the nature of the English joint-tenancy with a 
view to show that of the various classes of joint 
property with which we shall be concerned, only 
a small portion have a few of the peculiar incidents 
of the English joint-tenancy.

Mr. Williams in his book on Real property 
says — ■ ■■ ■

“ A gift of land to two or in ore persons in Ênglish
joint-tenancy is such a gift as imparts to them anCy. 
with respect to all other persons than themselves, 
the properties of one single owner. As between 
themselves, they must, of course, have separate 
rights ; but. such rights are equal in every respect, 
it not being possible for one of them to have a 
greater interest than another in the subject of the 
tenancy. A joint-tenancy is accordingly said to 
be distinguished by unity of fossessio-n, unity "of! 
interest, unity of title and unity of the time of 
the commencement of such title. Any estate may 
be held in joint-tenancy ; thus, if lands be given 
simply.to A and B  without, further words, they 
will become at once joint-tenants for life. Being 
regarded with respect to other persons as but one 
individual, their estates will necessarily continue 
so long as the longer liver of them exists. While 
they both live, as they must have several rights' 
between themselves,A? will be entitled to one moiety 
of the rents and profits of the land and B  to the ; '
other; but after the decease of either of them the 11:11 HA 
survivor will be entitled to the whole during the ^
residue of his life........An estate in fee simple may
also be given to two. or more persons as joint- 
tenants. The unity of this kind of tenure is re-
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markably shown by the words which are made use 
of to create a joint-tenancy in fee simple.”

And again—
“ The incidents of joint-tenancy................... last

only so long, as , the joint-tenancy exists. It is 
in the power of any one of the joint-tenants to 
sever the tenancy ; for each joint-tenant, possess
es an absolute power to dispose, in his life time, 
of his own share of the lands by which means he 
destroys the joint-tenancy. * * * Thus if
there be three joint-tenants, and any one of them 
should exercise his power of disposition in favour 
of a stranger, such stranger will then hold the 
undivided third part of the lands as tenant-in-com- 
mon with the remaining two.”

Kent in his Commentaries speaking of Joint- 
Tenancy saysu—

“ Joint-tenants are seised per mie et per tout 
and each has the entire possession, as well of 
every parcel as of the whole * * * The doc
trine, of survivorship or pf us accrescendi is the 
distinguishing incident of title by joint-tenancy;

: and therefore the entire tenancy or estate upon 
the death of any of the joint-tenants went to the 
survivors and so on to the last survivor who took 
an absolute estate of inheritance.”

There is, it. is true, no prohibition in the Law 
of this country against the creation of joint owner
ship having all the peculiar incidents of the 
English joint-tenancy. Parties may by proper 
instruments bring such estates into existence.
But as a matter of fact such estates are unknown 

Compared in British India. I shall therefore simply point, out 
tatehof Hlfni here the striking features of resemblance and dis- 
du widows, similarity between this English Estate, on the one 

hand and, on the other, the estate which two or more 
; Hindu widows inherit under the Hindu Law from 
their deceased husband (polygamy not being an
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offence among the Hindus) or that which two or 
more daughters succeed to as heiresses to their 
father. The estate which widows or daughters 
jointly inherit makes the nearest approach to the 
English joint-tenancy. Here there is unity of 
possession, unity of interest> unity of title and unity 
of the time of the commencement of such title.
The right of survivorship also obtains among the 
widows and the daughters. But though the ana
logy is  close, the two estates are not exactly alike.
One of several widows or one of several daughters 
cannot by any act of hers change the nature of 
the estate, as an English joint-tenant can do, nor 
will the law allow the heirs of the last survivor to 
take the entire inheritance.

I have said above that one of several widows 
or daughters cannot change the nature of the 
estate. This should be understood with certain 
reservations. One of several* widows, as one of 
several daughters, can for legal necessity and 
with the consent of her coparceners alienate 
any portion of her undivided interest in her 
coparcenary property and the purchaser may 
acquire an interest to which the right of survivor
ship may not attach and which may be partitioned 
off from the shares of the other widows or daugh
ters. But if the alienation be without legal neces
sity, the other widows or daughters, unlike an 
English joint-tenant, would not lose their rights of 
survivorship.

Joint-tenancy is not unfrequently compared to 
the interest of the members of a joint Mitakshara forests of 
family in their joint property. But I shall in a sub- "wp* 
sequent lecture shew that though in a Mitakshara joint family, 
family there is unity of possession and the whole

* Bhugwandeen Doobey v. Myna Base (1868) 11 M. I. A. 487.
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family may be looked upon as one person, as 
in the case of joint-tenants under the English 
Law, in other respects, the two estates differ very 
widely.

From the above definition of joint property it 
follows that the subjects of joint ownership may be 
as various as the subjects of ownership. In short 
all kinds of property'that may be the subjects, of 
individual ownership may also be joint property.

Principal By the phrase ‘ ‘ British India ” we denote ‘ 'the 
jo?n?epro- territories which are for the time being vested in 
British'" ^ er Majesty by Statute 21 and 32 Victoria Chap- 
india' ter 106 entitled ‘ An Act for the better govern

ment of India1 except the Settlement of Prince of 
Wales’ Island, Singapur and Malacca.” These 
territories are vast in extent and are inhabited by 
various races of men of different religious persua
sions, Hindus and Mahomcdans, Europeans 

of16 rrson an<̂  Eurasians. Some of these people havc 
a! laws/0”" their peculiar modes of holding property under 

their own class or personal laws. Thus • the Mi- 
takshara joint-family-system under which men 
descended from a common ancestor live with 
their wives in the enjoyment of ancestral property 
gives rise to a large class of joint property. Then 
again, as the principles of primogeniture do not 
obtain in India as a rule, whenever on. the opening 
of a succession more persons than one are the 
heirs, joint ownership is the result. Of the 
various classes of joint property, therefore, that 

■ prevail in British India the principal are the 
" i r e s u l t  of the personal (class) laws that govern the1 

. people, while the rest are the creation of the 
I people themselves. As to this hatter class of 

joint properties which are the creation of the 
parties themselves, they are various in their 
nature. Their incidents depend upon the con
tracts whereby they are created and will not form
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the subjects of our consideration except such as 
are very common.

As regards the former class of joint proper- 
ties which are the result of the personal laws of 2. Daya- 

• the people, they are chiefly of three kinds— (1) b,3Ŝ aho.. 
those that arise under the Mitakshara Law, (2) medan 
those under Dayabhaga Law and (3) those under Uw- 
the Mahomedian Law. in dealing with the sub
ject of joint property under the Mitakshara Law,
1 may have to refer to texts which are held as 
special authorities in the Mithila, the Maharashtra 
and the Dravida School of Hindu Law.

A rational treatment of the subject of ordinary 
joint Property would consist in discussing, the be^ £ l£, 
rules and laws which the proprietors must conform edasappli-  
to in enjoy'ng the property, and in transferring it ^ ^ the 
by lease, mortgage, gift, sale or will. It would classes o f  
further consist in formulating the rules of succes- 
sion to the property upon the death of one or British 
more of its proprietors, in pointing out the periods 11 ia’ 
of limitation applicable to suits in connection with 
such properties, in indicating the procedure to 
be adopted in such suits and also in suits for par
tition, in discussing the rights and liabilities of 
individual proprietors before partition, and in as
certaining their shares at partition. But, as I 
shall show you hereafter, the joint property of a 
Mitakshara family has its peculiar incidents. It 
is such that before partition no member has any 
definite share in the property. The whole family
is looked upon as one individual. There is pro
perly no succession upon the death of any mem
ber of the family: the survivors continue in pos
session as before. Individual rights which had 
no previous existence spring up all at once at par
tition. All the members are not entitled to share 
at partition and the shares again, which then for 
the first time come into existence, are not equal.

2
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Though fluctuations in the number of the members 
of a family, caused by births and deaths in the 
family make no change in the status of the mem
bers while the family is joint, their effect is for the 
first time seen in determining' the shares of the 
members at a general partition of property. Add 
to this, the courts of law in some of the Provin
ces have made a distinction between private sales 
by individual members before partition and com
pulsory sales in execution of decrees of courts.
On account, of these peculiarities, besides discus
sing the ordinary questions above suggested, I 
shall have to consider at length the peculiar inci
dents of this kind of property as settled by the 
case-law on the subject and also the privileges 
and liabilities of the managers or kurtas of joint 
families.

Now that 1 have in a general manner indicated 
the mode of my treatment of the subject, let me 
take you to the particular branches of Law that 
I shall have to draw your attention to as applica
ble to our subject.

By the Declaratory Act of 1781, Section 17 it 
adminfstra- was enacted “ with regard to the native inhabi- 
du"and*Ma- tants Calcutta that, their inheritance and sue- 
homedan cession to lands, rents and goods and all matters of 
Laws. contract and dealing between party and party 

should be determined in the case of Mahomedans 
by the laws and usages of Mahomedans and in the 
case of Gentoos by the laws and usages of Gen- 
toos &c.” Similarly when the Supreme Courts 
were established at Bombay and Madras, the 
native laws were made applicable to the natives of 
Bombay by Section 29 of 4  George IV. G. 71, 
and to the natives of Madras by Section 22 of 40 
George III C. 79. The Charters by which the 
present High Courts have been substituted for the 
old Supreme Courts in the Presidency Towns have,
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no doubt, repealed the previous Acts but they 
have allowed by express words the old state of 
things to continue.

As regards the mofussil, the law is to the same 
effect and is contained in the following Acts.

1. For Bengal, North-Western Provinces 
and Assam, Aft XIPof 1887 Sec. 37.

2. For Lower Burmah, Aft XI of 1889 These S t a t u t e s  also
Sec. 4, which makes also the Buddhist recognize well- 
Law applicable to the Buddhists. established local

s For Bombay, Reg. IV of 1827 Sec. 26. \ customs as having
l  For Madras, Art HI. of ,8,3 Sec 16.
5. For Central Provinces, A& XX ol i &75 diticms.

Sec. 5.
6. For Oudh, Aft XVIII of 1876 Sec. 3.
7. For Punjab, Aft IV of 1872 Sec. 5.

It is. a fortunate circumstance that the local Pr6.emp. 
customs, which the Statutes, a b o v e  referred to, tion as 
enjoin our courts of law to observe, have not any 
influence in  moulding the incidents of joint pro- perty, 

perty, beyond introducing the Mahomedan Law of 
Pre-emption among the Hindus in some localities.
I call this a fortunate circumstance, because, with 
a few exceptions there are hardly any authentic 
collections of local customs.

The principles of Law, therefore, that .1 shall 
have to consider in these Lectures as applicable 
to the joint property which is the result of the 
personal laws of the people, will be the Hindu 
and the Mahomedan Law of joint property.

In considering the incidents of joint property 
under the Mahomedan Law, I shall discuss the 
law of pre-emption so far as the Mahomedan Law 
and Hindu customs have made the same appli
cable to both the classes of people.

Their as regards the Hindu Law, I intend to 
discuss the incidents of joint property under two
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heads— -the Mitakshara and the Dayabhaga. There 
are, it is true, five principal schools of Hindu Law, 
three in the north and two in the south of India—  
those in the north being the Bengal, the Mithila 
and the Benares School and those in the south 
the Dravida and the Maharashtra School. But 
though the schools are so numerous, the principles 

schoof'^of of law they inculcate are, with a few exceptions, 
Hindu Law common to them all and for practical purposes the 
under®twd Mitakshara is the Hindu Law for the whole of 
heads. India except Bengal, where the Dayabhaga of 

Jimutvahana is the law
I assume you are aware that the Smritis (in

stitutes) of the Rishis are universally respected.
It is only their particular commentaries that are held 
in greater or less esteem in particular localities.
The Mitakshara is a commentary by Vijnanes- 
wara on the Institutes of Yajnavalkya. It a 
work of paramount authority in the whole of India 
except Bengal, and even in Bengal it is referred 
to and followed as a guide to settle doubtful 
questions of law on which the Dayabhaga is 
silent. '*

f have said that the Mitakshara is a work of 
paramount authority in the different schools of 
Hindu Law. It is no part of my subject to con
sider what the other authorities are in the differ
ent schools and which of them, in the event of a 
conflict of opinions, are. preferred to the others of 
them. Mr. Herbert Cowell and successive Law 
Lecturers have dwelt on that subject and I shall 
content myself with simply enumerating here

* See the observations of the Judicial Committee in Bhugwandeen 
Doobey v. Myna Baee (i 868) ii M. i. A. 487.

® )  <SL
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the various works of authority in the different 
schools, as 1 may have to refer to some of them 
at least.

Bengal School ... i. Dayabhaga. Authorities
2. Raghunundun’s treatise. *n lh*> d,f~
3- Dayakrama Sangraha. Schools.
4. Srikrishna’s Commentaries.
5. Dattaka Chaudrika.

Mithila School ... I. Mitakshara.
2. Vivada Chintamani.
3. Vivada Ratnakara.
4. Dvaita Nirnaya.
5. Sudhiviveka.
6. Dvaita Pariahista.
7. Dattaka Mirpanaa,

Benares School ... t. Mitakshara.
2. Vira Mitrodaya.
3. Nirnaya Sindhu.
4. Dattaka Mimansa.

Dravida School ... 1. Mitakshara.
2. Smriti Chandrika.
3. Parasara Madhavya.
4. Sarasvati Vilasa.
5. Dattaka Chandrika.

Maharashtra School ... 1. Mitakshara.
2. Vyavahara Mayukha.
3. Nirnaya Sindhu.
4. Dattaka Mimansa.
5. Kaustava.

But the Hindu and the Mahomedan Law of 
joint property are not all the law that we shall have 
to discuss. Under the British Administration the 
Hindu Law is not the law which determines all the 
rights and liabilities of a Hindu. Nor does the 
Mahomedan Law determine all the rights and lia
bilities of a Mahomedan. In matters of contract, 
of civil rights as landlord or tenant, of obligations 
to the Government of the country and, in short, in
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A cts8of (Iuestions save such, as relate to inheritance,
Indian marriage and succession, the legislative enactments 
h8ws8la*Uiif Passed from time to time govern the position of 
cation to a Hindu and a Mahomedan. Jn connection there- 
jointpr°- fore the subject of joint property it is not 

only the Hindu or the Mahomedan Law but the 
statutes passed from time to time that we have 
to consider in determining the various incidents 
of such property. To take a concrete example: 
Suppose a Mitakshara family in Bengal composed 
of a father and two sons is possessed of an 
ancestral holding for which rent has to be paid 
to the landlord, and suppose the father isidesirous 
of selling the holding. The question whether the 
alienation of the holding by the father would bind 
the sons would have to be determined by the pro
visions of the Mitakshara Law ; while the question 
whether the transfer would be good against the 
landlord would depend upon the provisions of the 
Bengal Tenancy Act. ft is only the first of these 
questions that properly forms the subject of our 
consideration ; for, the answer to the second ques
tion does not depend upon the incidence of the 
property, joint or exclusive. Take another ex
ample. Suppose a family consisting of an uncle 
and two nephews (sons of a deceased brother) 
governed by the Dayabhaga have jointly inherited 
from their ancestor a jote for which a certain rent 
has to be paid annually to the landlord, and suppose 
the uncle wishes to keep the jote, entire while 
the nephews wish to split it up. The question of 
the division into shares has to be decided 
under the Dayabhaga while the question whether 
the zemindar would be bound to recognize the 
division would be one under the Bengal Tenancy 
Act. In this case both the questions would be 
proper subjects for our discussion.

Thus it is clear that portions of the Law of

f l  <SL
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Limitations, of the Civil Procedure Code, of the 
Tenancy Acts and of the Transfer of Property Act 
have important bearing on the subject of these 
Lectures and I shall have to discuss these provisions 
at some length.

Then, as I said before, some of the incidents of jn°rdinan  ̂
joint property that owe their origin to contracts jofnt "pro- 
are so common, that the present Lectures will not PerT  
be complete without our discussing them. A man 
purchases a fractional share of some lands from 
another who is the exclusive proprietor of them.
By reason of his purchase, the former becomes a 
joint proprietor with the latter. Suppose now that 
the two proprietors cannot agree between them
selves as to how the lands should be enjoyed.
What must they do? Or, suppose one of the 
co-sharers without the consent, express or implied, 
of the other builds a pueca house on the entire 
lands or on a portion thereof. What is the remedy 
of the other co-sharer? Or, suppose the lands pre
vious to the purchase were in the occupation of 
ryots who were not protected from enhancement 
of their rents, and the purchaser after his purchase 
of a fraction wishes to enhance the rents pavable 
by the ryots, while his co-sharer does not so wish.
W hat must the co-sharer do? Or suppose one 
of the two proprietors wishes to eject a tenant, 
while the other does not so wish. What course 
must the proprietor who wishes to eject adopt ?
Or, suppose a co-sharer at a considerable expense 
raises a crop of indigo on his sole account. Would 
his co-sharer be entitled to share with him in the 
profits? ft not unfrequently happens that joint 
property in which the shares are defined while in 
the occupation of the proprietors, is considerably 
improved by one of them at his own expense to 
suit his convenience. Would the proprietor who 
improves get, at a general partition, credit for his

■ GcW\ 'v.'
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improvement, if there was no understanding among 
the sharers to that effect? We may also suppose 
cases where one co-sharer, without actually inter
dicting the use by his co-sharers of the joint pro
perty, may so use it as to make it, by laying out 
capital on his sole account, a source of profit. 
Would his co-sharers be entitled to share in the 
profits ? We need not here multiply instances.
Then again a trading concern is a joint property 
of the partners. The rights and liabilities of the 
joint proprietors— the partners-—which are deter
mined by the Contract Act, ought to have a place 
in these Lectures.

We shall consider these and similar questions 
in a separate chapter.

impartible It yet remains for me to notice that there are 
perty, |J'°" some estates which though not partible are joint.

By their very constitution they are capable of 
being enjoyed by only one person at a time, the 
other co-sharers simply receiving maintenance from 
the holder. The Law of primogeniture generally 
obtains in these cases; otherwise, the hula char of 
the family (immemorial family custom) supplies 
the rules of descent. The joint character of the 
property is evidenced, in several cases, by the 
exclusion of females from succession and by the 
restrictions placed on alienations by the holder of 
the estate for the time being. I shall consider this 
class of joint property last.

Law o f  pro- I have already said that all classes of property 
rai'ly*appll- may form the subjects of joint ownership. From 
c a b l e  to this, it follows that the law applicable to property 
p e rty ,  ' r° in general applies equally to joint: property, with 

this difference that whereas in the case of other 
properties the owners would be single individuals, 
in the case of joint properties the owners would be 
the whole body of proprietors collectively. Viewed 
in this light, the whole of the law of property would
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be applicable to joint property too. Thus if a 
person who is the exclusive owner of a thing rnust 
sue to recover possession, within a certain period 
of his dispossession, within the same period must, 
a suit for the same purpose be brought if 
the thing, previous to dispossession, was owned 
by a number of individuals ; only that in this 
latter case, the whole body of proprietors 
must sue unless the law would allow any one of 
them to sue on behalf of the whole body. So 
also the procedure to be followed for the recovery 
of the property by suit would be the same whe
ther it belonged to one or more individuals.

But beside the body of general law applicable ^ o h ’t 
to joint property in common with other kinds' of property, 
property, there are some special laws of procedure, 
limitations &c. applicable only to joint property; 
as, the law applicable to disputes among the joint 
owners themselves ; the law which allows one of 
several joint, owners under certain circumstances 
to sue on behalf of others; the law of Limitations 
applicable to the suit of one co-sharer against 
another &c. &c. It is these laws only that pro
perly form the subjects of our discussion. Other
wise it is not. the scope of these Lectures to dis
cuss or consider the whole body of laws, general 
or special, that may have to be applied to joint 
property under any circumstances,

|S |  <SL
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The second branch of o u r  subject is the Law 
p&rtihon. H partition of joint property in British India.

The word “ partition ” is differently understood
According in the different schools of Hindu Law. 

to Mitak- According to Mitakshara, “ partition is the
shara* adjustment of divers rights regarding the whole 

by distributing them on particular portions of the 
aggregate. Before partition the right of each 
co-owner extends over the whole property. The 
effect of partition is to create in favour of each 
co-owner an exclusive right to a part in lieu of 
the joint right which he previously possessed over 
the whole.” Col. Mit. L, i. 4. As to what con- 

% statutes a partition under the Mitakshara, Lord
Westbury in delivering the judgment * of the 
Privy Council in Appoovier v. Ramasubha Ayyan 
observed.— “ According to the true notion of an 
undivided family, no individual member of that 
family, whilst it remains undivided, can predicate 
of the joint undivided property that he that parti
cular member has a certain definite share. The 
proceeds of undivided property must be brought, 
according to the theory of an undivided family, to 
the common chest or purse and then dealt with 
according to the modes of enjoyment of the mem
bers of an undivided family. But when the mem
bers of an undivided family agree among them
selves with regard to particular property, that it 
shall thenceforth be the subject of ownership in 
certain definite shares, then the character of 
undivided property and joint enjoyment is taken 
away from the subject matter so agreed to be 
dealt with, and in the estate each member has

* U M. I. A. 73 or 8 W. R., P. C, i
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thenceforth a definite and certain share,which he 
may claim a right to receive and to enjoy in 
severalty, although the property itself has not 
been actually severed and divided. According 
to another authority, “ even when there is a total 
absence of common property a partition is effect
ed by a mere declaration, 1 I am separate from 
thee ■’ for partition is but a particular condition 
of the mind ; and this declaration is indicative of 
the same.” Under the Mitakshara, partition is 
the origin of property ; before partition no mem
ber has a definite share, and then there is no 
succession and the joint family-property upon 
the death of one member continues the same 
joint family-property of the survivors After 
partition, the share received by any member be
comes his property, and it passes to his heirs at 
his death according to certain rules of succession,
The females who would not inherit any interest- 
in joint property would be entitled to succeed to 
the shares of their fathers or husbands if these die 
after separation. Thus, very important conse
quences follow the partition of joint properties in 
a Mitakshara family.

According to Dayabhaga, “ partition is the allot- According 
merit of separate portions of the family property bhaga, 
to the co-sharers corresponding to the shares al
ready owned by each. By a partition, an allotment 
is made in respect of the share of a coparcener.
From the above definition it follows that partition 
in Bengal is generally a partition by metes and 
bounds. The shares of the members of an undi
vided Dayabhaga family are always defined, and the 
separation or division is complete upon the separate 
enjoyment of their shares by the members in 
whatever way this may be done.

The Dayabhaga definition would generally apply 
to partition under the Mahomedan Law,

<SL
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I shall therefore, in my first lecture on this 
part consider the Mitakshara Law of partition; 
that is (i) what: amounts to a separation or parti
tion under the Mitakshara Law, (2) who can de
mand a partition of coparcenary property and 
when, (3) who would be entitled to share at parti
tion and what would be their shares, and (4) the 
legal consequences of partition.

In my next Lecture on this Part, I shall diŝ  
cuss the Law of Partition under the Dayabhaga 
and the Mahomedan Law.

You must have seen that in Bengal, as else- 
Partition where, co-sharers do not, as a rule, divide among 

collection*6 themselves by metes and bounds, landed properties 
of rents, of which they enjoy possession by receipt of rents 

from the tenants in occupation. They generally 
divide the rents, after they have been collected, 
in proportion to their shares on paying the collec
tion charges jointly, or they separately collect their 
shares of the rents from the tenants direct. This 
is also a mode of partition and all the legal con
sequences of a partition attach to such a division.

The rules for actual division of joint properties 
partition"* metes and hounds, as well as for the allotment 
by metes of some entire properties to any sharers after pro- 
same fordS vising for the payment of owelty-money, with a 
ail pro- view to make the shares equal or equivalent to 
perty. their proportionate money-value are the same 

for all classes of people and for all kinds of 
joint property, save the revenue-paying estates. 
But until lately there was no legislative enact
ment of general application, throughout: the whole 
of British India, authorizing the civil courts, in suits 
for partition, to sell the whole or a portion of the 
property under partition in order to prevent inconve- 

I893,IV °f nient divisions. The Act I refer to is No. IV of 1893.
It provides a procedure for the sale of all classes of 
immovable property to which the provisions of Sec.
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396 of the Civil Procedure Code apply i. e.y all pro
perty save the revenue-paying estates for which a 
s e p a r a t e  procedure is prescribed in other Acts.
[ shall have to consider the provisions of this 
Act IV of 1893, as well as those of Sec. 396 above 
mentioned, in a subsequent Lecture.

There is yet another kind of landed interest for of
which a special procedure has to be followed m  revenue- 
effecting a division among co-sharers by metes P ^ * es‘ 
and bounds-—1 mean the revenue-paying estates.
In respect to these properties, besides the joint 
owners of the estates, there is always the interest 
of a third party to be considered— the interest of 
the Government to whom the revenue is payable.
In case of a disproportionate division, the Govern
ment would lose their security for the revenue 
and accordingly the Legislature has provided that 
the apportionment of the Government revenue 
among the different allotments into which an estate 
may be divided at partition must be made only by 
the Revenue officers of the Government.

For the partition of Revenue-paying Estates |n BengaL 
in Bengal, an elaborate procedure is prescribed by 
the Bengal Council Act V III of 1876 supplemented 
by rules framed by the Board of Revenue.*

The Law of partition of Revenue-paying and 
Revenue-free mahals in the N.-W. Provinces is n .-w. Pro 
contained in Act X IX  of 1873- • vinces

The Law of partition of revenue-paying and 
revenue-free mahals as well as taluqdary and 
underproprietary mahals in Oudh is contained in Oudh.
Act XVII of 1876,

The Law of partition of revenue-paying estates 
in the Punjab is contained in Chapter IX A ct Punjab.

XVII of 1887.

* There is at the present time a Bill before thê  Bengal Council for 
the. amendment of the procedure prescribed in this Act.
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Central The Law of partition of revenue-paying estates
Provinces. jn t |K; Central Provinces is contained in Act X V I11 

of 1881 as amended by Act XVI of 1889.
The Law for the partition of revenue-paying 

Bombay. fegtateg jn Bwmbay }s contained in Bombay Act V 
of 1879 Sections 113-117, subject to the provi
sions of Bombay Act V of 1862 entitled an Act 
for the preservation of Bhagdari and .\arwadari 
Tenures.”

The Law for the partition of revenue-paying 
Madras, estates in Madras is contained in Act It (Madras) 

of 1864, Sections 45 and 46 and Act I (Madras) of 
1876 and some earlier Regulations.

Assam, The Law for the partition of revenue-paying
estates in Assam is contained in Chapter VI, 
Regulation I of 1886.

'We shall have to consider all the above Statutes.
By far the largest portion of landed property 

. in India is held as joint family-property. Here,
of the sub- unlike other countries, joint ownership is the rule, 
ject. while individual proprietary right is the excep

tion. That aggregate ownership is an archaic 
institution, and individual proprietary right, a mo
dern development of it, is evidenced by the compara
tive ages of the Mitakshara and the Davabhaga. 
The former, which is an ancient work, treats 
elaborately of the subject of joint ownership, while 
the latter gives prominence to individual right. 
The observations of Sir Henry Maine in his work 
on Ancient Law and of Mr. May Tic in his work 
on Hindu Law and Usage fully bear out the pre
valence and the ancient origin of this system of 
holding property, and 1 shall take liberty to 
quote those observations.

Sir Henry Maine says :— * . „
“ The mature Roman Law, and modern juris-

* p. 261
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prudence following in its wake, look upon co-owner
ship as an exceptional and momentary condition 
of the rights of property. This view is clearly in
dicated in the maxim which obtains universally in 
Western Europe, Nemo in communione potest vn- 
vitus d etin erib No one can be kept in co-proprietor
ship against his will"). But in inch a this order of 
ideas is reversed and it may be said that separate 
proprietorship is always on its way to become 
proprietorship in common. *
* As soon as a son is born, he acquires a vest
ed interest in his father’s substance, and on attain
ing years of discretion he is even, in certain con
tingencies, permitted by the letter of the law to 
call for a partition of the family estate. As a fact, 
however, a division rarely takes place even at the 
death of the father and the property constantly 
remains undivided for several generations though 
every member of every generation has a legal right 
to an undivided share in it. The domain thus held 
in common is sometimes administered by an 
elected manager, but more generally, and in some 
provinces always, it is managed by the eldest a g 
nate, by the eldest representative of the eldest line 
of the stock. Such an assemblage of joint pro
prietors, a body of kindred holding a domain in 
common, is the simplest form of an Indian Village 
Community, but the community is more than a 
brotherhood of relatives and more than an asso
ciation of partners.”

Mr. Mayne speaking of the antiquity of the * 
joint family system, says:— *

“ The joint family is only one phase of that 
tendency to hold property in community, which, it 
is now proved, was once the ordinary mode of 
tenure. The attention of scholars was first drawn

* Mayne’a Hindu Law and Usage 5th Ed, $ 8.
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to this point by the Sclavonian village ccunrouni* 
ties. But it is now placed beyond doubt that joint 
ownership of a similar character is not limited to 
Sclavonian or even to Aryan races, but is to 
found in every part of the world where men have 
once settled down to an agricultural life.

Even the most careless observer, at every step 
of his progress through India, would be struck at 
the general prevalence of the system of living m 
family groups. The reports of the proceedings of 
our Courts of law teem with cases of joint owner- 
ship. The law of joint property, therefore, has 
here an importance which it has not m other

The same may be said of the law of partition.
W e have seen that by far the largest portion o 
the Hindus are. governed by the Mitakshara law 
and that under that law very important conse
quences are attached to a partition. From this 
5  follows that the law of partition too cannot but
be of immense interest to the people^..not to speak
of its importance to one who has to administer 
the law to the people, or to one who has to 
practise as a lawyer in the Courts of the country.
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