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be married before twelve, which is consi-
dered generally to be the age when a girl
attains puberty. But the reforming ten-
dencies of Hindu youths of the present
day, and the difficulty of getting a saitable
bridegroom have imperceptibly raised, in
practice, the marriageable age of girls in
Hindu families, and we often find girls
married after they attain puberty. The
direction to marry a girl, while she is still an
infant, seems to be in the nature of a moral
injunction, and the disobedience of this pre-
cept does not render the marriage either
void or voidable.

It has often been said that early marriage
is an institution which is peculiar to India.
But this is indeed far from the truth.  Such
marriages were known in England even in
Tudor times. Professors Pollock and Mait-
land point out that the Canonists fixed
the age of consent at seven years and
that any marriage after that age, without
the consent of pafent or guardian or even
in opposition to it, was held legal and that
it was voidable so long as either of the
parties to it was below the age at which it
could be consummated, They further say,
fiso far as we can see this doctrine was
accepted by our temporal Courts” (@).

(ay Maitland’s History of English law, II, p. 388.

(S,L
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Manu on the Manu says :—“To a distinguished, hand-
e some suitor of the same class, should a father
give his daughter, in accordance with the
prescribed rule, though she may have not
attained the proper age” (¢). In commenting
on this text, Kulluka, Narayana, and Rzighw
nandana say that ‘proper age’ means the
age of eight years. Medhatithi, however,
interprets ‘proper age’ to mean ‘before she
is bodily fit for marriage’. Other sages

insist on marriage before puberty (4).

We have seen that in the Vedic age,
marriage of girls was not compulsory.  But
this can not be said of the period of the
Smritis, when it was obligatory on the
guardians, to celebrate marriages of the girls
under their care. |

The following text of Manu, “But the
maiden, though marriageable, should rather
stop at her father’s house until death, than
that she should ever be given to a man, des-
titute ‘of good qualities” (¢), might be inter-
preted to mean that marriages of girls were

(a) Manu IX, 88.

{¢) Gautama, XVIII 20 23, Vasistha, XVII, 69-71.
Baudhayana [V, 1, 11-14, Brihaspati, XX1V, 4. Yajna-
valkya, 1, 64. Kulluka in his comments on verse g4,
chapter IX, Manu fixes the proper age to be before
puberty,

(¢) Manu IX, 8¢.
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not regarded as compul sory, evenin Manu's
time. But Raghunandana points out that
the true meaning of this verse is that a bad
match is prohibited, and that it does not
~contain  a  ruls, sanctioning the. life-long
maidenhood of girls, as in the Véddic age.
In the next verse, Manu says, that a girl
may wait for three years, after puberty
and if  the father or guardian does not
during that period, find out a bridegroom
for her, she must select one for herself (@).
[In practice however, the selection of bride-
groom is generally made by the guardian of
the girl, and the opportunity for the exercise
of this right by her is extremely rare.

This is the proper place to  consider the
question of guardianship for the purposes of
marriage.  Infant marriages having  been
enjoined by the Smritis, the law regarding
the guardianship in marriage is of great
practical importance.  But the SHQES  are

not all agreed as to the preferental right of

certain relations, to act as guardians of a
girl in marriage.  Raghunandana, whose
authority is followed in Bengal, deduces the
following rule from the texts of sages in
connection with the order of guardianship :—

“The father, paternal grandfather, the
brother, sakulya, the maternal grandfather,

(@) Manu, IX, go.

Guarcdians for
the purposes
of marriage,
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the maternal uncle, and the mother, if of
sound mind, are entitled in succession, to give
a girl in marriage.” This order is the same
as that of the sage Vishnu (a), except that
- the maternal uncle is interposed between the
maternal grandfather and the mother. Yajna-
valkya says, “The father, the paternal grand-
father, brother, safulya, and mother are the
persons, who have a right to give away a
damsel, provided they are of sound mind.”
The order given by Yajnavalkya is adopted
by the Mitakshara and is followed, in deter-
mining the right to guardianship, in all the
Schools, except that of Bengal.

Lut\ir:ednl ek These texts, relating to the eligibility of

;2“3:‘1]%«;?: persons who can claim the right of giving 4

marriage. girl in marriage, are however directory and
not mandatory (4). The father has the most
preferential right to dispose of his girk in
marriage, both according to Raghunandan
and the author of Mitakshara, but in certain
exceptional circumstances, other relations are,
preferred to the father. So where a father
had, for about eight years, voluntarily given
up residence with his wife and daughters,
and had neglected to marry the daughter
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(a} et fara ¥t WA Qg ARG WA |
waE, pIwid wafae 9o e Vishou.
(4) (1897) Mulchand vs. Bhudhia, I. L. R., 22
Bom., 812, '
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of eleven years age, although requested
by the mother to do so, it was held that
marriage with the consent of the mother was
valid (#). In this case, the learned Judges
observed, that the consent of parents or
guardian was not a condition precedent to the
validity of the marriage. Absence of father’s
consent would not invalidate a marriage,
where the marriage was performed with due
ceremonies, in the absence of force or fraud.
The Judges of Bombay High Caurt reaffirm-
ed this view in the case in . L. R. 22 Bom-
bay cited above (4) resting their decision on
the directory nature of the above texts, and
on the doctrine of factum valet.

- In a recent Allahabad case, the learned

q

Judicial

: decisions
Judges observed that a uniform course of cisions

rulings, dating back to 1843, has laid down
that the want of the guardian’s consent would
not invalidate a marriage actually and pro-
perly celebrated. Where a Hindu widow

who was appointed guardian of the person

of her minor daughter, eight or nine years
old, married the minor, in disobedience of
the ‘order of the Civil Court directing the
minor to be made over to the paternal uncle,

(a) (1886) Khusalchand vs. Baimani, L L.R, 1;
Bom, 247. _

(&) (18g7.) Mulchand vs. Bhudhia, I.L.R., 22 Bom.,
812 ; Bai Duvali vs, Moti (1890) L. L. R. 22 Bom. 509,
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for the purpose of getting her married, it
was held, that the principle of factum wvalet
applied, “and the courts said that neither the
disobedience of the court’'s order, nor the
disregard of the. preferable elaims of the male
relations could invalidate the marriage (2).
In a Madras case, the learned Judges, after
reviewing the authorities, held that where a
Vajshnava Brahman girl was given to the
© plaintiff in marriage by her mother, without
the consent .of her father, who subsequently
repudiated the marriage, the plaintiff was
entitled to a declaration that the marriage
was valid, and to an injunction restraining
the parents from marrying the girl to any
one else (4). The learned Judges came to
this conclusion, although it appeared that
the mother falsely informed the Brahman,
who solemuised the marrige that the father
had consented to it.

In Bengal, it was laid down, in an old
- case, that a Aulin father was not' such a
natural guardian of his child as the mother,
and that the absence of his consent would
not invalidate a marriage duly solemnised
by the mother (¢). In 1885, the same view
was adopted by the Bengal High Court, in

(a) (1897). Ghazi vs. Shukru, L L. R., 19 All, 515.
" (b (1890). Venkata vs. Ranga,; L.L.R., 14 Mad,, 316
(¢r Modhoosodun vs Jadub ehundra, 3 W. Ry, 194.



Loy ccl.?;e, where the question was raised, whe-
ther the marriage was valid, the girl having
been given away by'the mother, without the
consent of the uncle, who under the texts
above cited, had a right to give away in pre-
ference to the mother (¢). In 1869, the Ma-
dras High Court held, ‘that a divided brother:
had no exclusive right, as against the widow
of a Hindu, to betrothe the infant daughters
of the deceased, without the interference of
the widow, It was pointed out in that case
that the independent position of the mother,
as the guardian of her daughters, and pos-
‘sessor of her husband's property, is incon-
sistent with the disposal of her daughters
in marriage, by her husband’s brother or.
other relation, without reference to her (4).
[t seems to us, that the texts cited above,
do not confer a right on the particular rela-
tions of the girl, to give away, but they im-
pose a duty on them ; and viewed in this
light, the texts do not appear to be manda-
tory, but merely directory. But in the Bom-
" bay High Court, it was held in one case,
that the father was entitled to an injunction,
restraining the mother, from giving their

(@) 11885) Brindaban vs. Chbundra.,, I. L. R, 1z,
Cal., 140, : .

(¢) S. Nama Sevayem Pillai vs. Annamui, 4 M.
H. C. Ry, 339; (r9o0) Vaikuntham vs, Kallapiran,
1, L. R, 23 Mad, s512.

32
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daughter in marriage to a person with whom
the mother has arranged marriage (@).
s i A preceptor's daughter is not fit to be
e, O taken in marriage. In the ancient constitu-
tion of Hindu society, a youth had to spend
several years either 12,24 or 36 years of
his life, as the case may be, in the house of
~ his preceptor. The pupil would be treated,
as if, he were a member of the preceptor’s
family, and it is natural that a sacred tie
would be formed between the preceptor
and the pupil, which would be necessarily
of the nature of a family tie, and would carry
with it the same associations and the same
» order of feeling. The preceptor would be
regarded as a father, and the preceptor’s
daughter as a sister. A sort of spiritual,
akin to family, relationship would grow up.
The same ideas which underlie the rule
- prohibiting marriage between a brother and
sister, would bar union between a pupil
and the preceptor's daughter. The Roman
law, likewise, forbade marriage between
god-parent and godchild, on the ground
of cognatio spiritualis—a sort of spiritual
kinship (6). The canon law also forbade the
marriage of a sponsor with the baptized (¢).

——

(4) Nana Bhai vs. Janardan, I L. R, 12 Bom,, 110.
(#) Justinian’s Code, 5, 4, 20.
(¢, Maine’s Early History of Institutions, p. 240,
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We have hitherto been considering the
disqualifications which render a girl ineli-
gible for marriage. It will now be convenient
to deal with the rules regarding the incom-
petency of a male to marry. The minority
of a boy is no bar to his marriage. We have
already seen that, under the Hindu law,
minority ceases at the end or at the begin-
ning of the sixteenth year ; and for the
purposes of marriage, the Hindu law
remains unaffected, by the Indian Majority
Act (IX of 1875), Manu lays it down,
that ‘'a man can marry as soon as he
finishes his period of studentship, which
period ir eacremely elastic, ranging from
thirty six years to nine years (). But this
text is not mandatory. In 18635, two learned
Judges of the High Court of Bengal, were
of opinion, that the marriage of a Hindu
minor Is a legitimate cause of expense, in
regard to which his guardian has power to
bind him (4). In this respect, the Hindu
law presents a striking contrast to other sys-
tems of Jurisprudence, where the contract of
marriage is, generally, only permissible be-
tween persons who have attained a certain
age. In practice the natural guardian of
the minor male arranges for his marriage,

(a) Manu I1L 1. Jbid IX. 94.
(6) Juggessar vs Nilamber, 3 W, R., 217,

L

. Incompetency
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Impotent . * Are eunuchs and impotent persons eligi-
L ble o marriage 2 The fact that marriage
was and is the only samskara for women

and that the sages (a) enjoin the gift of girls

to suitable bridegrooms suggest a negative

answer. In verse 55 of the Achara Adhyaya

of the smrite of Yajnavalka, we find the

qualitics which a bridegroom should possess.

They are youth, talent, learning and man-

hood (4). The sage is. very emphatic as

to the possession of manhood, for he uses

the expression g guif|a | Potency is

to be definitely determined and must not be

" presumed to exist. Vijnaneswar in comment-
ing on the verse says that there are three

purposes of marriage, viz, the gratification

of the senses, the procreation of children

.and the performance of religious acts. So

far as the first two purposes are concerned,

marriage of an impotent male or a eunuch

is useless. “The man must,” says Narada,

“undergo an examination with regard to his

virile and he shall obtain the maiden only

when the fact of his virility has been placed

. beyond doubt” (¢). After describing  the

different varieties of impotent persons and

(a) Manu, IX, 8g.

(0) wa%a 9ay W @aw: Hifed ao
aary wfaa: ge gar Sargafos

(t.‘) XII, 8



‘the method of determining potency, he lays
down, “women have been created for the
- sake of propagation, the wife being the field
and the husband the giver of the seed. The
field must be given. to him who has seed.
He who has no seed is not worthy to possess
the field” (@), So, it is evident that, accord-
ing to Narada, an impotent male is ineligi-
ble for marriage. Manu says, “If the eunuch
and the rest should somehow or other desire
to (take) wives, the oftspring of such among
them as have children is worthy of a share”
(6). The expression ‘“‘somehow or other” is
significant and implies, as Kulluka interprets,
that a eunuch and the rest are not fit to
marry.  Medatithi, in his commentary,
observes that the rule may refer to cases
where the disqualification arose after mar-
riage. Narayana remarks that there cannot
be a legal marriage with a eunuch. Kulluka
and Narayana explain ‘children’ in the above
verse to mean asielraja sons.  The manéras
that are recited  at the martiage also show
that the bridegroom must always be a person
capable of begetting children (¢).

{a, XII, 1q. ') 1X, 204.

(¢) TAE @ wd.....w8 98 yaEdwy fgdgeman
4q f¥ g2 1 I am the living seed, thou art the bearer

thereof —come thou unto me for brmgm:._, forth. sons,.

wealth and progeny.

@L
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An’opp'os-ite conclusion may, however,
be said to follow from the text of Manu
quoted last and similar texts (@) of other
Smyile writers giving the issue of an im-
potent person the right of inheritance. The
possibility of impotent persons having any
issue was dependent on wzyoge and when
these sages condemn the custom in very
strong terms, it may safely be asserted that
they could not have meant to sanction the
‘marriage of impotent persons. [t is true
that the commentators beginning with
Vijnanesvara agree in treating the issue
of eunuchs as legitimate. But they base their
legitimacy on miyoge ; and in the present
age, this custom is distinctly prohibited (&).
So it is extremely doubtful if their issue
may now be treated as legitimate. It s,
therefore, clear that eunuchs and impotent
persons cannot any longer be said to possess
the capacity to marry.%
Insane per- The question whether a marriage con-
o tracted by a really insane person is or is not
invalid was raised in a very early case (Daby
vs. Radha 2 Morl 99) and it was held
that such a marriage was valid. In a recent

(@) Yajnavalkya, 11, 141
(#) Brihaspati, XX1V, 12, 13.
» The portion within asterisk is based on tmgmal

research,
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Bengal case, which was carried in appeal to

the Judicial Committee, the question was
~ raised but was not decided (2). The com-
mentators are agreed that the dumb and
those born deaf or blind are eligible for
marriage and the issue of such marriage
is legitimate ). This rule will also apply
to the case of lunatics. But the rational
view seems to be that the marriage with
a lunatic ought to be declared a nullity for
lunacy negati.ves a true consent, and there
cannot be any acceptance of the gift of the
girl by the lunatic husband. And accord-
ingly we find under the early Roman law
lunatics and idiots were absolutely incapable
of contracting marriage.
In European countrics a man who has  Having a
living wife,
one wife living cannot marry ; there is no no incompe.
A U tency in Hin-
such incompetence on the part of a married do Law.
man. under the Hindu Law, as polygamy

was allowed even in Vedic times. Manu,
while sanctioning polygamy, reserves it
for exceptional cases, for instance, it is
said that where a wife drinks spirituous
liquor, is of bad conduct, is rebellious etc,,

(a) 1911 Mouji Lall vs. Chandrabati, 14, C. L. J. 72.

(6) Mitaksara, Ch. II. Sec, X, 9 x1. Dayabhaga, Ch.
V. 18,  Vivadachintamoni, p. 244, P. C. Tagore’s trans-
lation. Smriti Chandrika, (K. Iyer's Edition) Ch. V, 32
Vyavahar Mayukha Ch, IV. sec. XI, 11,
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she may be superseded by another wife (2).
The reason why polygamy is abhorred in
European countries is, as pointed out by Ben-
tham, that it is not consistent with peace (4).
Similar reason has made polygamy very
rare amongst the present day Hindus: In
some castes polygamy is prohibited. Mr.
Mandlik = points out that in Vadananagar
caste, a man cannot marry a second wife, if his
first wife be living (¢). A question recently
-arose in the Madras High Court how far the
remarriage of a Hindu, having a Christian
wife alive, was valid. The facts were that a
Hindu convert to * Christianity married a
Christian woman, according to the rules of
Roman Catholic religion. Subsequently, and
during the life-time of the Christian wife,
he reverted to Hinduism and married a
Hindu woman in accordance with the. rites
of the class to which the parties belonged.

(a) Manu, IX,, 80-81.

(6) Compare Daksha’s case who had two contentious
wives. . Bentham says in the East polygamy is consistent
with peace.  If Daksha’s instance had been known to
Bentham he would not have made the remark ; but it
is humbly submitted that in the Hast, as well as in the
West, polygamy is not consistent with peace.

(¢) Mandlik’s Institutes of Yajnavalkya, p. 406.
Bentham, p. 254. : .



It was held that the marriage was valid, and
the offence of bigamy was not committed ().
Having discussed the nature of the marri-
age relation in Hindu law, and the different
forms of marriage therein, we have next to
consider the modes of .contracting marriage.
The formalities and ceremonies attending
marriages fall within this head of discussion.
In early Roman law marriage was contract-
‘ed by consent; and the betrothal accord-
ingly consisted in consent. The transition
from betrothal to marriage was effected by
matrimonial cohabitation. Under the Hindu
law, the marriage ceremony is preceded by
betrothal, vzz a promise by the guardian of a
girl tg give her in marriage (6). Narada says
that previous to the union of man and wife,
the betrothal takes place and the betrothal
and wmarriage ceremony together constitute
lawful wedlock (¢). i
A question has sometimes been raised
as to whether the betrothment, or the mutual
contract between two parties for a future

BETROTHAL IS REVOCABLE. 257

(@) (r911) Emperor vs. Antony, I L. R. 33 Mad, 371.
3'M. H. C. R, App. VII, See, however Emperor, 7.
Lazar, 1. L. R, 3o Mad,, 550.

(4) Compare the Asizbad ceremony in Bengal
and Zlak ceremony in Behar and Upper India which
are ceremoniss evidencing betrothal, before marriage

(¢) XII, 2. K

33
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marriage between the persons betrothed, is
" a revocable contract, or, is one that cannot
be rescinded. Sir Gooroo Das Banerjee
points out that there is some authority in
the Hindu texts for holding the view, that
such a contract can not be' revoked («).
But there are numerous texts which sup-
port the contrary view. For example,
Manu says  that the bridal contract is
known by the learned to be complete on
the seventh step of the married pair, hand
in hand, after the nuptial texts had been pro-
nounced (6). Other sages might also be
cited in support of this view (¢). Raghu-
nandana cites a text from Vasistha to show
that, if the intended husband of the: girl die
after betrothal, the girl is'to be regarded as
unmarried (a.') A text of Yama is also
cited by him to strengthen his own opinion,
that Vagdana or betrothal is something dis-
- tinct from marriage, and that the dominion
of the husband over wife does not arise from
betrothal, but from the actual gift .of the

e

(a) 'Iagore Lectmes, 1878, p 84 Second Ed[tmn

(¢) Manu, VIII, 227.

(¢) Yajnavalkya, I, 65. Vasistha cited in Colébroqke’s
Digest.

(d) wixatan pEwmt feads o0 afe |

@ 9 AFgAa | eRE gty gy
Udbahatattwa, p. 579
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bride at the time of marriage. Narada

also ordains that the betrothal loses its

binding force when blemishes are subse-

quently discovered (). The courts have

accepted the more sensible view of Raghu-

nandana and other commentators, that a be- Pﬁf’{‘;’,m";f’,f;‘ji‘;
trothment can be rescinded and is not irre- o™
vocable like marriage. In actual practice, such

a revocation, if without any good cause,

would be censured socially, but it would

seem, that no action would lie for specific
performance of a contract of betrothal. In

the case of Umedkika vs. Nagandas Narotam,

it was decided, after a very full discussion

of the texts and the authorities, that the

court would not order specific performance

or compel the father to carry out a marriage

with the person to whom the daughter had

been betrothed (4). The same view was

taken in Calcutta in an early case, and it

was held that the ceremony of betrothal

does not, by Hindu law, amount to a binding
irrevocable contract of which the court would

grant specific performance (¢). It was sugges-

ted by Glover ], that an action for Damages,the

proper remes
damages for breach of the contract would dy-

(a) XII, 3.
(6) 7Bom H. C. R,y 0. C; 122.
(¢) In the matter of Gunput, I L. R, 1 Cal, 74.
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High Court, in a recent case, allowed
damages for repudiation of a betrothal by
the father of the betrothed girl (a).
Wnwillig: We have seen already that the marriage
b to sy, Of Hindu children is a contract made by the
no defence.  parents, and the children exercise no volition.
This is equally true of betrothal, and there
is no implied condition that fulfilment of the
contract depends on the willingness of the
girl at the time of marriage. It is true that
a girl should not be forced into a marriage
that would be odious to her; (4) but it is
the duty of the father to use to the utmost
his persuasive powers and “his position as
parent, in order to induce his daughter to be
married to the person with whom he has
entered into the contract of betrothal,
Having dealt with betrothal ‘dnd its
ria;:fnca sm. legal effect, we proceed to the © actual
i marriage ceremony. The Vedic marriage
ceremonial was extremely simple. Custom
has introduced great changes upon the Vedic
ritual. Even now the ceremonies differ
according to the usages of castes and. pro-
vinces. Mr. Mandlik notices twenty seven
ceremonies including vagdana (betrothal) (¢).

(@) Purshotam Das »s, Purshotam Das, 1-L. R, 21
Bom, 23. )

()  Shirdhar »s. Hiralal, I. L. R., 12 Bom, 480.

(¢) Mandlik’s Institutes of Vajuavalkya, p. 401. :
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The Sanskara Tattwa of Raghunandana
gives a number of the principal ceremonies.
It is necessary to notice only three of them,

. the Sampradan or the gift, the Panigrahan

or- the acceptance of the bride's hand and
the Tﬁ:ind]ing of the nuptial fire, and the
Saplaghads or the walking of seven steps by
the married pair hand in hand. («). The
Saptapagi or the walking of seven steps is.
accordinig to some writers, the most material
of nuptial rites, for they hold that marriage
becomes irrevocable on the seventh step
being taken, and not before.

The question as to how far the perform-
ance of these ceremonies is necessary to
constitute a valid marriage is of great im-
portance from the legal point of view. The
consideration of this question has engaged
the attention of modeérn writers on Hindu
Law. There is, however, no complete un-
animity amongst them on this point. Mr.
Mayne (4¢) maintains that in the actoal
marriage, there are numerous formalities
and many recitals of holy texts ; but the
operdtlve pau of the transaction consists

(a) For a full descrlptir:m of these ceremonies,
reference may be made to Sanskar Tatwa of Raghunan
dan, pagés 383-383.

(6)  Mayue’s Hindu Law and Usage (7th Edition),

o SO % 8
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e in_the seven steps ta}{en by the bridal
subject. pair. On the completion of the seventh
! step, the actual marriage has taken place,
Till then, it is imperfect and revocable. = Sir
Gooroodas Banerjee(z) considers that accwrd-
ing to the original authorities, all the'\‘cem-
monies are necessary to constitute a valid
marriage and that the status of wifehood
does not come into existence without the
Saplapadi and the recital of the ‘nuptial
texts. Mr. Colebrooke regards the ceremony
of the bride's stepping seven steps as. the
most material of all the nuptial rites; for
the marriage is complete and irrevocable,
so soon as she has taken the seventh step
and not sooner (6). On the other hand,
Sir Thomas Strange's view is that the
essence of the marriage rite consists in the
consent of the parties (¢). The bridal con-
tract is, however, according to him, per-
fected upon the completion of the seventh
step (¢). According to Mr. Golap Chandra
Sarkar (¢), the secular gift and acceptance
of the bride would be sufficient to create
the relation of husband and wife between

(@) ’l‘agf;é' Lectures, 1878, pp. 94-95.
(). Colebrooke’s Miscellaneous Essays, Voll, p.

2138.
(¢). Elements of Hindu Law, p. 44.

(&). 1Ibid, p. 37.
(e). Sarkar’s Hindu Law (4th Edition), p. 113.



=2 "/ ORIGINAL AUTHORITIES ON THE POINT. 263

the acceptor and the girl. In his opinion,

the status of wife-hood is created immediate-
ly after the gift of the girl and the accept-
ance by the bridegroom ; the ceremonies
following the gift including Seplapad: are
not essential parts of the marriage ceremony.

*It becomes necessary, therefore, to
examine the original authorities on Hindu
Law to see which of these views is borne out
by them. “The gift of the daughters amongst
Brahmans,” says Manu (@), ‘‘is most approv-
ed if it is preceded by a libation of water,
but in the case of other castes it may be
performed by the expression of mutual
consent.” This lays down the manner how
oift is to be made. The Brahmans are
directed to pour water on the hands of the
bridegroom before making the actual gift,
The commentators of Manu are not agreed
as to the extent of the application of this
rule, Medhatithi and Kulluka limit it only
to Brahmans and remark that, in other
castes, the gift can be verbal, without the
libation of water. Ram Chandra, however,
would extend it to all the three regenerate
classes, holding that the second part of the
verse applies to intermarriages between
different castes. “The ceremony of joining
hands is prescribed for marriages with

(a) Manuy, I.II'I, ;5 .

s

Texts of
Manu,
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women of  equal caste (V. arna) i know that

the following rule applies to weddings with
females of a different caste” (¢'. This de-
clares how the gift is to be accepted. = All the
commentators are agreed that the rule applies
to marriages with a girl of the same caste.
From the verse that follows, it is manifest
that the samaskar mentioned Here is  a
physical act, or, as Narayan puts it, the
taking of (the bride’s) hand by (the bride-
groom's) hand (4). -

The next verse, bearing on the question,
runs thus :—“For the the sake of procuring
good fortune to (brides) the recitation of
benedictory texts and the sacrifice to the
Lord of creatures are used at weddings ;
but the betrothal (by the father or guardian)
is the cause of the husband’s dominion over
the wife” (¢ . The point of time, when  the
husband’s dominion over the girl commences,
is stated here. Pradanaim is the cause of con-
jugal dominion. Pradenam may mean, either
the oral gift sempraden immediately pre-
ceding the /Aomam and the recitation of
sacred texts, or the agreement to give, bag-
dan as it is commonly called. Medhatithi

(a). Manu, ITI, 43
(6) wew weer yuod wifegeaH |

Mandalik’s Manu, p. 306.
(¢ wysd faarey weid qrermcasy | Manu, V, 152,
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does not give any explanation of the word
pradanam but, from his comments on verse
157 it is clear that he understands it to
mean what we have called sampradan (a).
Kulluka comments that bagdanam is the
essence of pradanam so the girl comes under
the dominion of the bridegroom from the
bagdana. He remarks further that such
dominion doces not clothe the girl with
the rights of wifehood, without the per-
formance of the saptapad:s. One cannot,
however, be certain as to the exact intent of
the word dagdana used by Kulluka. Ap-
parently, he also refers to the gift at the time
of the celebration of the actual marriage
ceremony and not to the previous agreement
to give in marriage, Manu makes no mention
of what Narada calls veranae, the choice of
.the bride ; nor do we find any reference to
the contract between the bride’s father and
the bridegroom previous to marriage.

In chapter IX, we have the verses: “If
the maiden dies after she has been orally
given, the husband’s younger brother shall
wed her ‘according to the following rule.
Having according to the rules espoused her
(who must be) clad in white garments, and be
intent on purity, he shall approach her once

(a) =@y« faarese ug e gy fAngE@s® «fe-
g4 fawgafe faarg: 1 Mandliks' Manu, p. 687,

34
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in each preser season until issue (be had)” (@).
From them, we get that the person, to
whom the gift by words is made, becomes
the husband (uf&: ) of the girl ; but in case
of his death afterwards, she is to be married
by the celebration of proper rites, to the
younger brother of that person. Kulluka
views such subsequent marriage as a form
of niyoga and the issue thereof as the
children of the deceased. From verses
71 and 72 (8), we find that, after a gift
has been made to one person, any subse
quent gift of the same girl is condemned ;
and that after the gift has been accepted,
the girl may not be abandoned, except when
she is labouring under certain specified dis-
qualifications. In Kulluka’s opinion, verse
71 solves a doubt that there could be a
second gift, if the wifehood is not acquxred ;
by reason of the non-performance of the
saptapadi, or, that a gift made, but not
followed by other ceremonies of marriage,
is a good one. As to verse 72, Kulluka
says that the abandonment is not blame-
able, if it takes place before the sapfapads,

(a) Manu, IX.,"Gg, 10,
() = e wafagEwt e |

Far gw. yasmd % ardfa geaaad o
fafumaufaszent asiqami fafEa |
snifuni fanget a1 &wr qqfRaa



on the knowledge of the blemishes men-
tioned. By the use of past participle @,
a distinction is made between the act

of giving and a promise to give in future.
From these texts it is clear that pradenam
means sampradan ; and the oral gift (pre-
ceded by a libation of water, in the case
of Brahmaus only) is sufficient to divest the
giver of his dominion over the girl and
to invest the bridegroom with the same.
Marriage, so it would seem, is complete as
- soon as the gift is made.

*“The nuptial texts,” says Manu, “are
applied solely to virgins, and nowhere
among men to females who have lost their
virginity, for such females are excluded
from religious ceremonies.” ‘‘The nuptial
texts are a certain proof that a maiden has
beenn made a lawful wife, but the learned
should know that they and the marriage
ceremony are complete with the seventh
step of the bride” (2). These verses occur
where Manu is dealing with rescission of
completed transactions (4). They enjoin
the recital of the nuptial texts in the marri-
age of virgins only, such recital ending
with the taking of the seventh step (a).
Kulluka says that they lay down, not that

(@) VIII, 226, z27.
(&) VIII, 228.
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recitation of the mantras is prohibited in the
marriages of girls who are not virgins, but
that their marriages cannot be called religious
ones, and so are reprehensible. He further
remarks that the girl does not become a
wife till after the saptapadi. In the time of
Manu, marriage of non-virgins was also
allowed ; and so, the limitation of the rule to
virgins only shows that the recital of the
manivas was not necessary for investing
the girl with wifehood.

We next proceed to Yajnavalkya. In the
Acharakanda, we find the following, “Once
is a maiden given ; (he who) takes her
after giving is liable to be punished as a
thief ; if a bridegroom better than the
previous one comes, even the given (maiden)
may be taken away” (#). To the last portion
of the verse, Vijnaneswara adds the com-
ment that this can only refer to a gift which
has not been followed by the walking of the
seven steps. In other words, he suggests
that the saptapadi is the most essential and
material part of the marriage ceremony.
Read in the light of Vijnaneswara’s com-
ment, the text undoubtedly supports. the
conclusion that marriage can be revoked,

(@) Sulapani is of opinion that this applies to Asura
marriages only. See Jagannath (Colebrooke’s Digest,
Vol 11, p. 604).
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before the ceremeny of the walking of seven
steps has been completed. In the chapter
on Vyavahara, we have the verse, “For
detaining a damsel after affiancing (@t )
her, the offender should also make good
the expenditure together with interest.”

Vijnaneswara explains ‘affiancing’ as a verbal

gift. But Yajnavalkya regards such a girl
as ‘remarried’ ().

Narada, as we have already seen, makes
a distinction between wvarana and pant-
grahana. Like Manu, he enjoins the gift of
a girl once for all (#), and provides for the
punishment of one who, having promised
to give her in marriage, does not do so (¢) in
the absence of blemishes in the bridegroom.
“When a man, after having received a
maiden, abandous her although she is fault-
less, shall be fined and shall marry the maiden,
even against his will” (&). In this verse,
Narada regards the acceptance following
the gift as different from the actual marriage
rites. Chronic disease, deformity and loss
of virgnity are the faults in a maiden for
which she may be abandoned (¢). Further,
he classes maidens who have been ‘disgraced

(@) 1, 67. (&) XII 27, 28,
() XII, 32. (@) XII, 35.
(e) XII, 36.

QL

Narada.



276 STATUS OF WIFE AND LAW OF MARRIAGE, @L |

by act of joining hands' as'punarbiiu, or re-
married women(a). So, it seems that Narada
holds the marriage to be complete, but
revocable for certain grounds, as soon as
the gift is made.
- Raghunandana, in his Udbahatattwa de-
[ N ks marriage (fa&r®) as acceptance where-
opinion. by wifehood is created. He states that the
status of wifehood is created by the gift
followed by acceptance, and that marriage
precedes panigrakan (ceremony of joining
of hands). To support his position, he cites
a text from Haribansa which runs thus :—
“That evil-minded person who took away the
wife of another after marriage thus thwarted
the recitation of ‘he nuptial texts” (§). From
the text of Manu (¢) ordaining that the parz-
gmz%cm ceremony is not necessary in inter-
marriages between different castes, he con-
cludes that marriage and panigrakan are
distinct things, With regard to the text
of Manu, already quoted, to the effect that
the nuptial texts are a certain proof of wed-
lock (d), he says that it only indicates that &
special ceremony must be gone through after

(@) XII, 46.
@) wfwggwwamt fad 98 @ gk
kL imﬁn Fa1 9 GEteTel 9 7 |
. See Udhbatattwa, p. 57°.
(¢) Manu, I1L, 43, 44. (d) Manu, VIII, 227.
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; marri-age He then refers to a sentence froin
Ratnakar to the effect, that the recital of the
nuptial texts is, one of the limbs of the cere-
mony, connected with marriage. A _text of
Laghuharita is also cited to show that vwaia
is effected before the pamigrahan ceremony.
The girl given in marriage does not, how-
ever, change her gofrq till after she takes the
seventh step with her husband: So, it
follows, that though, in Raghunandana's
opinion, a valid marriage is constituted by
gift and acceptance, yet the ceremonies
following them are necessary for the com-
plete acquisition of wifehood. The conclu-
sion, then that we arrive at from the above
discussion, is that the gift and acceptance
create a valid marriage, and that the cere-
monies following them are necessary, more
as evidence of marriage rather than as
essential ingredients for constituting it.*

The ceremonies, we have mentioned
above, are requisite in all forms of marriage.
In the Madana Parijata, (page 157, Biblio-
theca Indica Series) it is said, “that it
should nor be doubted whether the rela-
tion of husband and wife is produced in
the Asura and other forms of marriage by

reason of the absence of saplepadi or seven’

steps ceremony therein, Even in those forms

* This is based on original research,

Yl MADAN&PARI]AT ON ASURA MARRIAGE, 271

Madana
Parijata.
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of marriage the observance of that ceremony
is prescribed by way of command after
acceptance,”

Where a marriage in fact is established -
there is a presumption that these cere-
monies had been performed (&). But
where the validity and legality of the
marriage are the most essential points in
issue, as in a suit for restitution of conjugal
rights (the validity of marriage itself being
disputed), it must be proved affirmatively
that the necessary rites and ceremonies were
performed. It is not enough to find in such
a case that the marriage in fact took place
leaving it to be presumed that the necessary
formalities must have been complied with (é).
The presumption, it is said, might rightly
arise in cases involving questions of inheri-
tance, and legitimacy of the offspring of the
marriage(c). In Bombay, it has been held that,
if the evidence is sufficient to prove the
performance of some ceremonies usually ob-
served on such occasions, a presumption is
always to be drawn that they were duly

(a) (1869 Inderan vs. Ramaswamy, 13. M. I, A, 141.
(#) (r9co) Surjyamoni vs. Kalikanta, 1. L. R., 28
Cal, 37 (50).

(¢) See also (1885). Brindaban vs. Chandra, 1. L. R,
12 Cal,, 140; (1886) Administrator-General vs. Ananda
Chari, I. L. R, 9 Mad,, 466.
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completed until the contrary is shown ().
In Madras, Grihapravesh and Rathasunti
have been held to be ceremonies necessary
for marriage ; and the expenses for perform-
ing them must be borne by the persons
responsible in law to meet the charges
connected with the girl's disposal in
marriage, who in this case was the hus-
band’s undivided brother (). The non-
performance of Vivahahoma and Saptapadi,
amongst castes in which these ceremonies
are not necessary, cannot render the mar-
riage invalid. This circumstance may be
relied on to show that there was no valid
marriage where they form, with or without
- others, the criterion of intention to enter
into the contract of marriage ; but it cannot
be relied on to prove that marriage was in
any particular form (¢). It is well to state
here that generally the doctrine of jactum
valet is brought into requisition by the courts,
to render valid marriages in which even the
necessary ceremonies were not performed.
In early Roman law, the transition from
betrothal to marriage was effected by matri-

(a) (1896) Bai vs Moti, I. L. R,, 22 Bom, j500.

(6) (1902) Vaikuntham os. Kallipiram, I. L. R,, 26

Mad., 497.
(¢) (rgog) Authi vs. Ramanijam, I. L. R., 32 Mad,,

512,
35

G,

Roman Law.
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monial cohabitation (@). But in Hindu law
consummation is not necessary to complete
marriage ; the law of England agrees in
this respect with Hindu law (4).

Effect of  The effect of marriage, according to most
marriage. .
systems of law, was to produce a unity be-
e tween the husband and wife with respect to
| their proprietary rights, It is said that in

Hindu law the effect of marriage is to
produce a unity between husband and wife
'.  for religious, and not for any legal and
) Co-ownership
( of husband segular, purposes; and a text of Manu (¢)
and wife. 9 i 5 5 X 4
is cited in support of this view. Whatever
may be the view of later Smzdte-writers,
it is clear, from some of the aphorisims
Jaimini’s view Of Jaimini (@), that one effect of marriage
is to give each of the pariies thereto control
over the other's wealth, On the _seven-

{a) Sohm’s Institutes of Roman Law, pp, 470-71.

(4) Weldon vs Weldon, L. R, g P. D. 52, See
Dadaji vs Rukmabai, I. L, R., 10 Bom,, 301 (31t

(¢) IX. 45-46. This text of Mann is translated by
Bubter thus :—He only is a perfect man who consists
of (three persons united), his wife, himself and, his
offspring ; thus (says the Veda), and learned Brahmans
propound the maxim “I'be husband is declared to. be one
with the wife.! The maxim is translated by Sir William
Jones thus :—‘The husband is even one person with the
wife,! for all domestic and religious, not for all cvil

purdeses: {0
(d) See chapter 11, ante.
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teenth aphorism (4), Sabai's comient is as
follows :~‘The wife is entitled to wealth
earned by the husband and vice versa.
Hence sacrificé must be petformed by both
jointly, because if one of them is unwilling to
perform it, the gift cannot be valid, There-
fore gift of money even earned by the hus-
band is invalid if the wife's consefit is not
obtained.” This quotation shows that both
Jaimini and Sabar entertained as, if not
more, liberal views with regard to the rights
of the wife as did John Stuart Mill, one of
the greatest of modern European thinkers,
“Some people are,” says Mill, ‘‘sentiment-
ally shocked at the idea of a separate inter-
est in money matters, as inconsistent with
the ideal fusion of two lives into one. For
my own part, I am one of strongest sup-
porters, of the community of goods, when
resulting from an entire unity of feeling in
the owners, which makes all things common
between them. But I have no relish for a
community of goods resting on the doctrine
that what is mine is yours but what is yours
is not mine ; and I should prefer to decline
entering into such a compact with any one
though 1 were myself the person to praﬁt
by it” ().
(@) See, p. 86, ante,
(6)° Mill’s Subjection of Women, p. 166-7.

L,
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e il But the wife's equal rights in this res-

?;tf';’? ﬂc;’htfhe pect with the husband, as follow from Jaimi-
ni's aphorism, seem to have been impaired
in the period anterior to those of the Smzities,
where we read the text ‘“whatever is ac-
quired by the wife belongs to the husband”(a).
The position of the wife, under the Hindu
law at this period, agrees in many respects
with that of a wife under the common
law of England, before the Married Wao-
man’s Property Act was passed. The
effect of marriage, under the common
law, was to constitute a sort of partnership
between husband and wife, in which the
husband had very extensive powers over
the partnership property, while the wife
‘had not only no power of alienating it, but
-was also incapable of making a will, or. of en-
tering into a contract on her our account ().
The position of a Hindu wife gradually

Subsequent

improvement  improved. We find her possessed of sepa-

ofher vt rate property known as Stridhan, which
she could dispose of by will or alienate,
and which would be liable for her debts.
We also. find her endowed with the capa-
city of entering into a contract enforce-
;able in. courts of law. The contractual
disabilities of women in England have _begen

(@) Manu, VIIL. 416. A e
(4) Holland’s Jurisprudence, p. 332 (gth Edmon)
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modified by recent legislation, especially by
the Married Woman Property Act, 1882.
But, even now, so far as the community of
goods is concerned, the position of the wife
under the Hindu law is not worse than that
of the wife under the law of England The English Law
husband can, under the Hindu law, take the iy
Stridhan or peculiar property of the wife
only in times of distress or famine (@), and
there is no obligation on him to repay
the same. The idea underlying the text
of Ma_nu, ‘whatever a wife earns 'belongs
to her husband,’ is the basis of the argu-
ments of the purbe paksha (exponents of
the view opposed to that of Jaimini) as
appears from the nineteenth aphorism which
runs thus, “The husband has full control
over the wife as she is purchased or bought.”
Sabara expands this aphorism thus —
“Therefore her (wife’s) ownership of wealth
is apparent and not real. Her ownership
‘of wealth 'is on behalf of her husband.
Just as our cowherd is the master of our
oxen, in the same sense has the wife owner-
ship over her husband’s wealth.” This
position is distinctly refuted in the seven-
teenth and eighteenth aphorisms which em-
body Jaimini's view and convey the idea
that the wife is entitled to wealth earned by
the husband, or vice versa; and that her
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ownership in her husband’s wealth is real.
The notion of the commurity of interest,
approved of by Mill in the passage quoted
above, finds forcible expression in these
two aphorisms of Jaimini, Apastamba, ex-
' Apastamba’s presses a similar view in the three follow-
S ing sutras. *No division takes place between
husband and wife, for, from the time of
marriage, they are united in r‘eligibus cere-
monies. Likewise also as regards the
rewards for works by which spiritual merit
is acquired and the acquisition of proper-
ty.  For they declare that it is not a
theft, if the wife expends money on occasions
of necessity during the absence of her
husband” (¢). These sutras has been often
construed to mean that there cannot be a
division between the husband and the wife
in respect of property, whereas it is clear
that they refer to the division of cere-
monies (6).
Wi e We have already had occasion to indi-
Jaimini, the cqte before that, according to Jaimini, the

wife a co-

owner not in wife is a4 co-owner with the husband ; and
a subordinate :

o that her right in the husband's wealth is real,
and not a fictitious one. She is not a ¢o-

278 STATUS OF WIFE AND LAW OF MARRIAGE,

(a) Apastamba, Prasna II, Ka 14, Sc. 16, 17, 18,
See West and Buhler’s Digest, p. 531, 2nd Edition.
&) (1904) Dular vs. Dwarka, I. L. R, 32 Cal,

234, (342).
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owner in a subordinate sense, as some later
commentators seems to have thought, The
logical conclusion, that would follow from
Jaimini's aphorisms, is that the wife's right
in her husband's property would not be
extinguished by his death. Jimutvahana
comes to the same conclusion, when he
says “nor is there any proof of the posi-
tion that the wife's right in her husband's
property, accruing to her from her marriage,
ceases on his demise” ; although he is
careful to add that the cessation of the
widow's right of property, if there be male
issue, appears only from the law ordaining
their succession (). Later commentators have
made the position of the wife in this respect
considerably worse than it was in Jaimini's
time. Mitramisra, the author of the Vira-
mitmday'a., for instance, says :—*‘her (wife's)
right is only fictional but not a real one ;
the wife’s right to the husband’s property
which to all appearances seems to be the
same (as the husband’s right) like a mixture
of milk and water, is suitable to perfor-
mance of acts which are to be jointly per-
formed. But it is not mutual like that of the
brothers, hence it is said that there may
be separation of brothers but not that of

'(a)' Dayabbhaga, Chap. X1, sce. 1., 26,

QL

Jimuta-
vahana's view.

Mitramisra’s
view opposed
to Jaimini’s.
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husband and wife” (2). He apparently makes
the wife a co-owner in a subordinate sense
with her husband; and, on, his authority,
judicial decisions have laid down that a
Hindu wife has no property or co-owner-
ship in her husband’s estate, in the ordinary
sense, which involves independent and
co-equal powers of disposition and exclusive

b enjoyment (6). In Bengal, it has accord-
follow Mitra- ingly been held that a Hindu wife is not a
TS co-owner with her husband, in the sense that
she can maintain a suit against him to
establish her right to a share in his property
and for partition, in the absence of any allega-
tion that he refuses to maintain her, or has
ceased to do so (¢). The view accordingly
has prevailed that the share which a widow
takes on the death of her husband, on parti-
tion amongst her sons, is not taken from her
husband’s estate by way of survivorship in
continuation of any pre-existing interest (&),

(a) Viramiirodaya Translation by G. C. Sarkar.
p. 165.

(4) (1880) Narbada vs Mahadeo, I. L. R, 5 Bom, 99.

(1879) Jamuna vs Machal, I. L. R,, z All; 315.

(1900) Becha vs. Mathina, I. L. R, 23 Ali, 86.

(1g10) Srinath vs Probodh, 1t C. L. J., 580.

(0 (1903) Punna vs. Radhikissen, 1. L. R, 31
Cal, 476.

@ (1908) Sorola vs Bhuban, L. L. R, 15 Cal, 292.

Promotha vs Srimati Nagendra, 8 C. L. J., 489
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but is taken in lieu of (or by way of provision
for) her maintenance (@). This view is not
warranted by the aphorisims of Jaimini already
referred to, for the logical conclusion from
them is that the wife gets the share, on par-
tition, by virtue of the co-ownership which
she acquires at the moment of her marriage.
All the commentators are agreed that the
wife is entitled to get a share, at the time of
partition between her husband and her - sons.
But there is a great divergence of opinion
amongst them, as to the manner of alloting
such share. In the Bengal school, where a
father makes an equal division amongst his
sons, his sonless wives are each entitled to
a share, either equal to that of a son, or half
of such a share, as the case may be, accord-
ing as they are provided with stridhan or
not (#). In the Benares School, the text of
Yajnavalkya quoted below (¢) is relied on as
determining the principle of allotment of the
share of a wife on partition. In comment-
ing on this text, the Mitakshara says that, if
the father divides the property equally

(@) (1889) Hemangini vs. Kedarnath, I. L. R, 16
Cal, 758 ; (1906) Hridoy vs Behari, 11 C. W. N., 230.

(5) _See Dayabhaga Ch. II1, sec. II, 31 and 3z.
This is according to Srikrishna’s gloss. -

(6) “afx watwaEme van Tt awifim |
W R @A qrat war ar gydw At g 11, 115.
36

Wile’s shaxe
on  partition
between her
husband and
his sons, and
its extent,

In Bengal

In Benates.
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amongst his sons, all the wives must have

equal share with his sons, provided aey

‘have got no stridkan or scparate property ;

and in case of their possessing stridhan,

they will get half of the share of the sons.

This half need not be an exact moiety, but

so much of the property as together with
stredhan would amount to the defined

BN share (). The Madana Parijat also takes
In Bombay.  this view. Itsays, “If stridhan had been
' given, then the mode of allotment should
be understood to be that laid down in

the chapter on Adkivedantka. The manner

laid down there is this, vz., if it had been

given, a halfis ordained. The word ‘half’

(in ‘balf is ordained’) means a portion, not

an exact moiety” (8). The Vyavahar-
mayukha quotes the text of Yajiiavalkya,

and agrees with the Mitakshara in the view
regarding the share which a wife is entitled

to get on a partition between ker husband

and his sons, where the partition is equal (¢).
Nilkantha does not recognize unequal parti-

tion between the father and the sons, which

(@) Jodoo vs. Brojo, 12 B. L. R., 385 Virami-
trodaya—Ch. II, pt. I, 8. 10.G. C. Sarkar’s Translation.

(¢) 9 M. L.J., 99

(/) Vyavabara Mayukha, Ch, 1V, sec. 1V, 15, p. 43
Mandlik’s Edition.
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he regards as arelic of a past age (@); for 1n Madras.
he says, “The partition by deduction is not
proper in the Kali age.” The Sniriti Chan-
drika takes a view peculiar to itself, as will
appear from the following comment on the
text of Yaj-na’valkya referred to above
“The meaning of this text is, that where a
father, even where he is old, chooses to render
‘all, inclusive of himself, partakers of equal
portions, then he ought to take on account
of each of his wives, a share equal to that
taken by himself” (). The wives, according
to this view, do mot take a share but the
' husband takes it on their account. This,
. in fact, recognizes the complete identity
' between a wife and her lord, and removes
the doubt as to whether the text of Yajna-
 valkya was not opposed to the passage of
- Harita, which declares, ‘“Partition does not
take place between a wife and her lord.”
In the case of equal partition by the sons,
the Mithila school adopts the same rule as
‘the Mitakshara.
From the views of the different schools  biference
given above, asto the manner in which the ovee the

Bengal and
4 : . . . din 1 hools,
Lallotment is made to a wife on pa.rtltlon the 2 sex schoo

In Mithila.

(@) Ch, IV, Sec. IV, 11, p. 42, _‘[anail{b Ldmon
(t-lanslaut_m) ;

(@) Smriti Chandrika (Kristnaswamy Iyer’s Edition).,
Ch. 11 See.'r, 20,
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difference between the Bengal school and the
other schools' in one point is manifest. The
distinction is that under the Bengal school
only the sonless wives are entitled to a share
on partition and not all the wives, as in the
other schools.

One of the legal effects of marriage, then,
on these authorities, is that there is a kind of
identity between the wife and her husband in
proprietary rights, by virtue of which she gets
a share equal to that of a son, when a partition
‘takes place at the instance of male members.
1t follows that the wife has such an interest
in her husband’s property that when parti-
tion takes place between her husband and
his sons, or his coparceners, the share of the
husband may be appropriately made over to
her, to be held by her during his absence (a).

Wite's right We have already had occasion to point out
;{&ce‘ mainte- that the duty of maintaining; the wife, the
infant son and the aged parents is strictly

enjoined by Manu and other sages as

also by the commentators, Manu tells us

‘‘that the husband receives his wife from

the gods ; (he does not wed her) according

to his own will ; doing what is agreeable to

the gods, he must always support her while

she is faithful” (4). The right of a Hindu wife

S (19,5“.25rinath vs. Probodh, 11 C. L. J., 580.
() Manu, IX, g5.
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to maintenance is not based on contract (@), Iis basis
but is connected with the right called co-
ownership with her husband and rests on

the same moral identity arising from the
. marriage relations ; but the two are rather
co-ordinate rights than one the basis of the

other (4). Mr. Justice Ashutosh Mookerjee vicws of
‘has, however, in a recent decision, held that {ifjt:f i
the wife’s right to maintenance is to be
attributed to a kind of identity with her
husband in proprietary right, though of a
subordinate © character (¢). Mr. Justice
‘Sankarannair holds, that the right of a wife to
maintenance is a matter of personal obliga-

tion, and that it rests on the identity arising

from marriage relations and is not dependent

on the possession of any property by the
husband (e). It seems, to us, that in point

of fact, the claim is based on the provisions

‘of Hindu law which expressly govern rights

and duties of the different members of the

joint family. It may be stated here that the

rlghts of a wife and a widow respectlvely to

(2) (1875-) Sidlingapa vs. Stdava,l L. R., 2 Bom. ,'
624 ; (1900) Gopikabai vs. Dattatraya, I, L. R. 24 Bom,
386.

(%) (1880) Narbadabai vs. Mahadeo, L L. Ry <
5 Bom, g9 (103).

(¢) (1910) Srinath vs. Probodh, 11 C. L. ], 580,

@) (1908) Surampalli vs. Surampalli I L. R 31
Mad, 338.



[

286 STATUS OF WIFE AND LAW OF MARRIAGE, @

maintenance rest entirely  on different
grounds,
As pointed out by Mr. Justice West
No agreement Of the Bombay High Court, the right of
evades the . ; I
it maintenance- and possibly to a .share on
partition, though it may not amount to
more than an equity to a settlement, and is
not the subject of contract until ripened and
defined by events, is not to be evaded by any
arrangement purposely made in fraud of it ().
i - e The wife can claim the right to main-
primarily tenance against the husband alone, Other

iable and bhis
relations 10 pelations are not bound to support her, except

cértain ¢ ir-

camstances.  where the husband has abandoned her,
and his property is in the possession of
the other relations (4). She is entitled in
such cases to receive maintenance .to an
extent not exceeding one third of the amount
of assets of the husband in the hands of
such relations. Legal cruelty, which would
bar a claim by a husband for restitution of
conjugal rights, will also justify a wife in
deserting her husband's home and in claim-
ing separate maintenance, When we deal
with the law relating to restituton of con-
jugal rights, we shall discuss the question as
to what constitutes legal cruelty.

(a) (1880) Narbada vs_. Mahadeo,_i; L. R,, 5 Bom,, gg.
(5) Ramabai vs. Trimbak, 9 Bom. H, C. R, 283;
Gopika vs Dattatraya, 1. L. R., 24 Bom., 386.




" Let us in the next place proceed to
con51cler the circumstances under which the
wife’s right to maintenance may be forfeited.
From the moment of marriage, ‘the Hindu
husband is his wife's legal Cfuqrdmn, even
though she be an infant; and he has an
immediate right to require her to live with
him in the same house, As soon as she has
attained puberty, her home is necessarily her
husband’s house. - The duty imposed on a
Hindu wife to reside with het husband,
wherever he may choose to reside, is a rule
of Hindy law and not merely a moral
duty (@). A wife accordingly can not claim
ﬂ:’:»iintenance, if she refuses to live with her
husband without any adequate reason. "Mere
unkindness or neglect, short of cruelty, would
not be sufficient ground for leaving the
husband (4). The reason is that a wife,
in living apart from her husband without a
justifying cause, commits a breach of duty
which disentitles her to maintenance (e).
As we shall see later on, there is no such
obligation on the part of the widow to live

DESERTION FORFEITS MAINTENANCE. 287

T e L 1 A et 2y iy

Forfelture  of
maintenance,

Desertion of
the husband.

(@) (rgor) Tekdit Monmohini vs Basanta Kumar,
0l Ryves Cal e,

(@) (1866) Kullyanesuree us Dwarkanath, 6 Wi R,

115 ; (1875) Sitanath vs Srimati Haimabutty, 24 W, R,,.

3717-
(¢) (x908) Surampalll VS. hurampalll, IoLaRG 3
Mad, 338.
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in her husband’s house. A separate main-
tenance was allowed to the wife, although she
left her iiuisband’s protection, on the ground
that she was justified in so doing, when he
habitually treated her with cruelty and such
violence as to .create the most serious
apprehension for her personal safety (z).

It is a settled principle of Hinda law that
a Hindu widow’s right to claim ma_iritellél_ncﬁ
is forfeited upon her unchastity (4). But the
question whether an unchaste wife can claim
any maintenance has given rise to conflicting
opinions ; and in this connectioil one has
to keep in view the distinction .beiween
maintenance as a dzves and what has been
styled asstarving maintenance, that is, allow-
ance of bare food and raiment. “An exceed-
ingly corrupt wife,” says Manu, ‘“let her
husband confine to one apartment, and com-
pel her to perform penance which is pres-
cribed for males in cases of adultery” (¢).
Kulluka explains the verse to  enjoin
physical restraint, perhaps, as Sulapani ob-
serves, for the purpose of preventing the
_recurrence of misconduct on the part of the

Unehastity.

(@) (1891) Malangini Dasi vs. Jogendra Chundra
Mallick, I. L* R, 19 Cal, 84.

(¢) Ramanath vs. Rajanimoni, I. L. R, 17 Cal, 6743
Moniram . Kalita vs.” Kerry Koletani,, L. L. R, 5 Cal.,,
Kanlasami vs. Mury, I L. R, 19 Mad, 6.  (¢) XI, 177,
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wife. Vishnu, Vasistha and Brihaspati lay
down that an adulterous wife becomes pure
after the performance of the prescribed
penances, She is, according to the last two
sages, to be forsaken only when she had
garnal comimerce with a low class male, or
with certain other persons mentioned by
them (a). Narada directs that she shall
have to lie on 4 low couch, receive bad food
and bad clothing and her occupation shall be
the removal of rubbish (4). “Deprived of
her position,” says Yajnavalkya, “in the
family, clad in dirty clothes, living upon
morsels barely sufficient for life and humi-
liated, an unchaste wife shall be made to lie
down upon bare earth”. Vijnaneswara ex-
" plains this text as laying down the conduet
she should be made to follow not for expiat-
ing her misdeed but for destroying her evil
tendencies (¢). A doubt has been raised
whether this text will be regarded as manda-
tory, and not merely preceptive (). One
reason for regarding the text of Yajnavalkya

(@) Vishnu, LIII, 8 ; Vasistha, XXI, 8, g and 1o
Brihaspati, XXII1, 14.
(6). XII, g1,
(¢) warfwanct afent fqsariusiig )
afcwarg syt rgderfamicdtsy o 1, 71,
(4) Muttamal vs, Kamakshy, 2 M. H. C. R, 337
Valo vs. Ganga, 1. L. R., 7 Bom, 84 (89).

37
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i as imposing a moral duty is supposed to be
manaton o that there are texts, which show that an un-
preceptive.  chaste wife can be forsaken or aba.:doned

by the husband and may be turned out of
doors without any maintenance (¢). And
from this, it is said to follow that the other
injunction about maintaining an unchaste
wife cannot be imperative or obligatory.
But, as has been pointed out by Mr. Mayne,
the passages, upon which this dictum rests,
refer to the maintenance either of the wife
of disqualified heirs or of the widows of
deceased coparceners. Mr, Golap Chandra
Sarkar however refers to a text of Manu
cited in the Vivada Ratnakara (4) to show
that if a woman is licentious her abandon-
ment is ordained ; and in his opinion the pro-
vision made by Hindu law about starving
maintenance of an unchaste but penitent
wife is only a moral injunction on the
husband (¢). But, it is submitted, the text
cited by Mr. Sarkar does not justify the
proposition that a Hindu wife can be absolu-
tely abandoned by the husband for unchas-
tity. The author of the Mitakshara in his
comment of the text of Yajnavalkya—‘a

(@) Yajnavalkya, 11, 142.
() P.426; Asiatic Society’s Edition,

(¢) Mayne’s Hindu Law and Usage, p, 66. (7th
Edition). !



{a) Sarkar’s Hindu law, p. 367.

' NIRAMITRODAYA ON THE POINT, 20t

woman guilty of adultery is purified by
catamenia ; but her abandonment (4yagae) is
ordained in case of conception by adultery,
and in case of causing abortion or killing the
husband as well as in case of committing
heinous sins (@) '-—explains fyaga, not as
abandonment in the sense of being expelled
from the husband’s house, but as depriva-
tion of all conjugal rights and religious

ceremonies (4). The word Zyaga or abandon-

ment in the text cited by Mr. Sarkar should
be interpreted similarly. In other words,
the unchaste wife is to be kept apart in the
house and is to be given such food and
clothing as will keep body and soul together,

Commentators have maintained the opi-
nion that the unchaste wife would be entitled
to a starving maintenance only., The
Viramitrodaya is in favour of an allowance
of food and raiment to the unchaste wife,
This appears from the following passage (¢),
“As for the allowance of food and raiment
even to the unchaste wives, as is declared in
the following text, namely,~—‘Also let one act
in the same manner towards even the fallen
wives ; food and raiment, however, should
be allowed to them, if they reside in the

(6) Yajnavalkya, I, 72.
{¢) Viramitrodaya, Translation by G. C. Sarkar, p. 153.

G,

Views of
the commen-
tators,
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vicinity of the dwelling house’ :~that, how-

ever, is to be explained as referring to the
husband, consistently with what is ordained

by VYogisvara after having premised the
husband, as in the text.—‘Deprived of

her position % # bare earth' (a)"
Nilkantha in the Prayaschitta Mayuka

takes the same view. Referring to a text

of Chaturvinshati Smriti, which provides

that there should be no abandonment of any

woman except in case of such sins as the
murder of a Brahman and the like, he
explains that even in such cases a woman

should do penance in the house (4).
Madhavacharya in the Parasara Dharma

Smriti explains the law to the same effect (¢).

From what has been stated above, it

wi,eU “:,i’;ff:ﬁ is clear that Hindu legislators were humane
Sl enough to allow bare maintenance even
' to an unrepentant and unchaste wife, to
save her from utter destitution.. In no case

is she 1o be forsaken and to be cast adrift

on the world ; on the other hand, an oppor-

tunity is to be given to her for reformation,

(@) Yajnavalkya, 1, 71.
(7)) @varq mfe qfcand sweanfaiufdn |
aaifu wead g yrafywifa sdg  Prayaschita
Mayukha, Benares Edition, p. gr.
(¢) Parashara Dharma Sanhita, Sanskrit Bombay
Series Ed. p. 352, Vol. I, part 1.



Itis difficult, as we attempted to show before,
to  distinguish between legal and moral
injunctions in Hindu law. It is better to
construe the texts about maintenance liber-
ally in favour of an unchaste wife and to

regard them as legal injunctions. Mr.
Mayne apparently takes this view and he
supports it with the text of Vasistha which
treats even adultery on the part of a wife as
an expiable offence. We havealso the remark
of Apararka in his comments on verse 70 and
22 of Yajnavalkya to the effect :—*‘She who
has performed expiatory rites, becomes fit
for conjugal and social association” (@).

The judicial decisions in Bengal and
Madras lay down the rule that a wife though
unchaste shall be entitled to a starving
maintenance, if she has abandoned a vicious
course of life at the time of the litigation (#).
But, in Bombay, the course of decisions has
not been uniform. In the case of Homana
vs. Timannabhat (¢), Sir Michael Westropp,
C. J., expressed the opinion that a Hindu
widow entitled to a bare or starving main-
tenance under a decree, was not to be de-

| JUDICIAL DECISIONS ON THE POINT. 293

(a) mamafawrg E=awd wafa 1 Apararks, Ananda-
shrama Series, Vol. 1., p. ¢8.

(6) (1895 Kandasami vs. Muruga, 1. L. R, xg
Mad, 6 ; Ramanath vs Rajanimoni, 1. L. R, 17 Cal;-674.

() (1877) L L. R, 1 Bom,, 559.

L.

Judicial °
decisions  in
Bengal  and
Madras.
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prived of the benefit of that decree by the
fact that she has since been leading an
In Bombay. incontinent life. In Valu vs. Ganga (@),
Sir Charles Sargeant, C. ]., dissented from
the above case and held that an unchaste
widow was not entitled even to a bare main-
tenance. The Chief Justice, speaking of the
right of the unchaste wife to maintenance,
observed :—*It will have to be determined
how far the texts which provide for mainten-
ance will be regarded as mandatory and not
merely preceptive and if the former to what
extent the Courts will express them”, This
view was affirmed in a subsequent case (4).
But, after more than a quarter of a century,
two learned Judges of the Bombay High
Court (Chandravarkar and Knight, J. J.),
after a full consideration of all the Hindu law
texts, seem to adopt the view of Sir Michael
Westropp (¢). The question of the mainten-
ance of the unchaste wife was not directly in
issue in all these cases. Should it ever come
before the courts, it is submitted that the
authorities we have referred to and those
collected by Hemadri (&) will support the
view that we have ventured to advance here.

(a) '1882) 1. L. R,, 7 Bom,, 84.

(4) (1884) Vishnu vs. Manjamma, I. L, R., ¢ Bom, 108,
(¢) Parami vs Mahadevi, I. L. R., 34 Bom., 278.

(¢) Chaturvarga Chintamani, Parishesh kanda, p. 846.
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The Hindu sages lay down rules for
regulating the amount of maintenance to
the wife unjustly forsaken by the hus-
band. Yajnavalkya says —‘He who deserts
a wife that is obedient to his commands,
diligent in her duties, mother of an excellent
son and speaking kindly, shall be compelled
to pay the third part of his wealth to her,
if poor, to provide maintenance for her” (a).
The amount of maintenance in such cases
is fixed at one third of the property
possessed by the husband. For other cases,
no rule is prescribed as to the amount of
maintenance to be awarded. We will dis-
cuss the principles on which the assessment
of maintenance is to be made in the next
chapter dealing with the status of widows—
for the same principles will also govern
the case of a wife. It may be stated here
generally, that the amount which a wife is
entitled to get for her maintenance would
depend on the position in life of the husband,
the extent of his property, and the claims
of other members of the husband’s family,

The right of a wife to maintenance is
not transferable (J;). But the question may

(a) &quwalkyu, I, 76. See Mltakshara com-
ment on the same. See Vyavahara Mayukha, XX. 1.

(6) (1880) Narbada vs. Mahadeo,, ‘1. L. R, 5
Bom, 9. :

S3

Amount  of
maintenance.
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arise. whether, where a decree has been
obtained for arrears of maintenance against
the husband, she is entitled to transfer it.
It is submitted she can. It has been point-
ed out, in a very recent case, that it is settled
law that, when the claim for maintenance
has been merged in an actual judgment, the
right under it is assignable (). Debts of her
husband take precedence over the mainten-
ance of the wife. But a husband cannot
make a wholesale gift of his estate, so as to
deprive his wife of her maintenance (4).

In the next place, we proceed to the
consideration of the behests of Hindu
law as to the effect of marriage on the
persons of the parties. Certain duties are
vreciprocal. “‘Let mutual fidelity continue
until death,’ this may be considered as the
summary of the highest law for husband
and wife. Let man and woman, united in
marriage, constantly exert themselves, that
they may not be disunited and may not
violate their mutual fidelity” (¢). There is,
thus, an obligation on the part of the wife to
keep unsullied the bed of her lord and a
like obligation on the part of the husband to
be faithful to his wife. “Itis a crime in them

(a) Asadali vs Hyder, 1. L. R., 38 Cal,, 13 (z0).
(¢) (1879) Jamna vs Machul, L. L: R., 2 All, 315.
(¢) Many, IX, 101, 102.
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both,” says Narada, “if they desert each
other or if they persist in mutual altercation
except in the case of adultery by a guarded
wife” (a). “If a man,” says he in another
place, “leaves a wife who is obedient, pleasant-
spoken, skilful, virtuous and mother of male
issue, the king shall make him mindful of
his duty by inflicting severe punishment on
him” (4). “He who forsakes a wife,” says
Yajnavalkya (¢) “though obedient to his
commands, diligent in household manage-
ments, mother of an excellent son and speak-
ing kindly shall be compelled to pay the third
of his wealth, or if poor to provide main-
tenance for that wife.” A man who deserts
afaultless wife,” says Vishnu, ‘‘shall suffer the
same punishment as a thief” (/). Manu also
lays down that he who casts a wife off unless
guilty of a crime shall be fined by the king
six hundred panas (¢). The wife, likewise,
cannot desert her husband : and the Hindu
law is so strict in this respect that it lays
down that, even where a wife has been
legally superseded, she would be punished
by the king, if she deserts her husband. “If
a wife,” says Manu, “legally superseded shall
depart in wrath from the house, she must

(@ XIL,go. (4 Narada XII, g5.

@ I, 76. (@) V, 163

(¢) VIII, 389.

38
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either instantly be confined or abandoned
in the presence of the whole family” (a).
That, under the ancient Hindu law, the king’s
powers were very extensive in respect of
the wrongful desertion of the husband by
a wife appears from the following text of
Manu :—“Should a wife proud of her family
and the great qualities of her kinsmen,
actually violate the duty which she owes
to her lord, let the king condemn her to
be devoured by dogs, in a place much
frequented” (4).
A Let us next consider the rights of the
faght of husband over the wife. Manu says thata
wife # # who has committed fault may be
beaten with a rope or a split bamboo, but
on the back part of the body and never
on the neble part. He who strikes- them
otherwise will incur the same guilt as a
thief (¢). But this rule of Hindu law is,
now, of merely academic interest as the
Indian Penal Code governs cases of assault
of the wife by a husband, and makes such
assault punishable. In England, a husband
might, formerly, have chastised his wife for
levity of conduct ; but his right to do so has
recently been negatived by the Court of

(@) Manu, IX, 83. (6) Manu, VIII, 371.
(¢; Manu, VIII 299, 300.



Appeul (a:). The husband, under the ear,]y
Foman law, had full authority to chastise
his wife and in some cases even to Kkill
her. 'But under the Hindu law, his power
of chastisement was subject to the limitation
stated above.

The husband is the legal guardian of his
wife's person from the moment of marriage.
According to the custom of the caste or
community to which he belongs, he may,
however, be precluded from such custody
until the wife be fit for marital intercourse (0).
The husband protects her in youth, says
Manu. Youth is interpreted by Kulluka to
mean coverture (¢). VYajnavalkya alse says
that a father should protect’ the maiden
daughter, the husband (should protect her)
when she is married (¢). The husband has
the right to the companionship of his
wife, [fa third party deprives him of her
society he has his remedy in the courts of
law. The infringement of this right of the
husband to the custody of his wife is made
criminally punishable under the [ndian Penal
Code. So, where the father of a minor girl
of fifteen takes her awzly from her hus-

(u) (1891) R, vs. Jackson, 1 Q B., ﬁ?;.

(6) Santosh vs. Gera, 23 W. R., (R e
« Arumuga vs. Viraraghava, L. L. R., 24 Mad, 255.

(¢}  Manu, IX, 3. (@) 1, 8s.

G,
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band without the latter’'s consent, such taking
away amounts to kidnapping from lawful
guardianship, even though the father may
have had no criminal intention in so doing.
The reason is that the husband, and not
the father, of a married Hindu girl is her
lawful guardian (a).

300 STATUS OF WIFE AND LAW OF MARRIAGE.

Restraint of A Hindu bhusband would be entitled
the wife's § d .
liberty, to exercise a certain amount of restraint

on the liberty of the wife. In many parts
of India, where the custom of parde pre-
vails, the husband might require her to re-
main within the zenana. Under the law
of England, a husband was up till quite
recently allowed to restrain the personal
liberty of the wife (/). Nothing will justify
a wife in leaving her home except such
violence as renders it unsafe for her to
continue there or such continued ill-usage
as would be termed cruelty in the English
matrimonial Court.

The effect of marriage is the union of
the bride and the bridegroom. There is a
text of the Vedas to the following effect,
“Bones (identified) with bones, flesh with
flesh, and skin- with skin, the husband and

(a) In the matter of Dhuronidhar Ghose, I. L. R,
17 Cal, 298. Tekait Monmohini vs. Basanta, 1. L. R,
28.Cal, 751.

(6 But, see, Reg vs. Jackson, 1 Q. B, 671. (1891).
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wife become as it were one person’ ().
From the seventeenth and eighteenth
aphorisms of Jaimini quoted in the previous
chapter, it would appear that the husband
and wife must perform sacrifices and all
creligious duties jointly. Vrihaspati also says,
“In Scripture and in the Code of law, as
well as in popular practice, the wife is de-
clared to be half the body of her husband
sharing the fruit of pure and impure acts ;
of him whose wife is not deceased, half his
body survives.” Manu also says that the
husband is as it were even one person with
his wife (8). These passages show that the
marriage tie is indissoluble and the wife
must associate with the husband, and the
husband with the wife, throughout their
joint lives.  The duty imposed upon a Hindu
wife to reside with her husband wherever
he may choose to reside is not only a moral
duty but a rule of Hindu law. It has, accor-
dingly, been held that an agreement at the
time of marriage by the husband uot to
remove his wife from her paternal abode,
being contrary to the prnciples of Hindu
law and public policy, is invalid (¢). Under

(a) Dayabhaga, Ei; 1V, Sec.__l_i-, 14. S

(6 Manu, IX, 45.

(¢) Tekait Monmohini vs. Basanta., 28 Cal,, 751
(1gor.) Dadaji vs. Rukmabai, I. L. R,, 10 Bom, 301 ;
Binda vs. Kaunsilia, I, L. R., 13 All, 138.
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m&gﬁﬁl.law the English Law, an agreement providing
for future separation is invalid, though an
agreement for present separation is en-
forceable (a). '
The rightsof From what has been said in the previous

the busband = B . :
capable of pages of the chapter, it is manifest that the

Lﬁ%ﬂ enforce- 1rinduw Law texts, so far they relate to con-
jugal cohabitation, and impose restrictions
on the liberty of the wife, and 'place her
under the control of the husband, are rules
of law creating a legal right in the hus-
band based upon the jural relation which
exists between him and the wife. The -
reciprocal duties of the wife and the hus-
band towards each other are not duties of
imperfect obligation to be enforced by reli-
gious sanction. They are rules of law and
were enforceable ecither by the sovereign
or by the Brahman assessors appointed -

| by him who, in ancient Hindu times, had
i 1o administer justice. Ample provision has
been made for the punishment of a wife
guilty of neglect of marital duties. In a
text of Manu (4), it is ordained that
a king could condemn a woman to ‘be
devoured by the dogs in a public place,
if she actually violated the duty which
she owed to her lord. Another text of

(a) (1879) Marshal vs. l\'IarsmhaI, ! R LT A 6 T Y
(1854) 1 H. L. C 538. (6) VI, 371.
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the same sage also cited before (@) is to
the effect that if o wife legally super-
seded shall depart in wrath from the house,
she must’ either instantly be confined, or
abandoned in  presence of the whole
family. The confinement may be by the
husband at a time when redress was by self-
help ; or it would be lawful confinement to be
awarded by the king after some sort of judi-
cial determination. Vishnu is, indeed, very
harsh on a delinquent wife when he ordains
that the king should put to death a woman

~who violated the duty which she owes to

her lord, the latter being unable to restrain
her (4). These texts of the Hindu sages
lead to the conclusion that the king had
extensive powers over a delinquent wife.
e could punish her with capital sentence,
if she violated her duties towards her
husband ; and a fortiori he could order
the wife to return to her husband on penalty.
If in ancient times the Hindu king could
condemn a deserting wife to be devoured
by the dogs, it stands to reason that in
modern times, our Courts must be held to
have the much lesser power of imprisoning
her if she, having illegally deserted her
husband, refuses to obey a decree for res-

a. IX, 3‘;“
(¢ Vishnu, V, 18.

Q.
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i{?t;}'jniogaﬂlf titution of conjugal rights. It follows that,
day by Ui according to the spirit and letter of Hindu
law, the enforcement of conjugal right by
ordering restitution does not fall beyond the
scope of the king's functions. A suit for
restitution of conjugal rights, by a Hindu
husband, is provided for by the Hindu law
itself,  Such a suit would be cognizable by
a Hindu sovereign in ancient Hindu times
and therefore would not be beyond the
! jurisdiction of civil courts in modern times.
; Mr. Justice Pinhey of the Bombay High
Court was, therefore, it is submitted, in
error in supposing that the practice of
allowing suits for restitution of conjugul
rights originating in England under pecu-
liar circumstances was transplanted from
England into India, and that under the Hindu
law such a suit would not be cognizable by a
civil court (@). The Hindu law texts, as
we have seen above, amply support the juris-
diction of the king in ancient times to enter-
tain a plaint for restitution of conjugal rights,
and show the principles upon which it ought
to be exercised.
e e The course of judicial decisions in
A this country on the question of the juris-
diction of the civil courts to entertain

(@) (1885) Dadaji vs. Rukbmabai, L L. K, 9
Bom, 529.
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a suit for the restitution of conjugal rights has
not been uniform. In 1866, Jackson and
Macpherson, |. J., of the High Court of
Calcutta held that a suit would lie by the
husband in the nature of restitution of
conjugal rights, for a decree declaratory of
those rights to be enforced in case of dis-
obedience by the imprisonment of the wife, or
the attachment of her property, or by both.
Mr. Justice Seton-Karr, however, thought
that a suit by a husband to recover posses-
sion of the person of his wife would be main-
tainable, a view in .which. the other two
learned judges did not agree (@). A year
later the same High Court followed the
decision of the majority of judges in that
case (4). In the same year, in a case between

Mahomedans, the Judicial Committee of the

Privy Council observed, that suits for resti-
tution of conjugal rights would be entertained
in the civil courts in India, and further re-
marked that disobedience to the order of the
court would be enforceable only by imprison-
ment or attachment of property or both (¢).
Their Lordships referred to an earlier case in
which it was laid down that a suit for resti-

a) (1866) Chotun vs. Ameer, 6 W, R, 1o05.
(#) (1867) Koobur vs. Jan, 8 W. R., 467.

(¢} (1867) Moonshee Buzloor vs. Shumsoonissa, 171
S A e S R T S AR R S e

39

S,

In Calcutia.
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tution of conjugal rights between Hindus and
Mahomedans did not lie in the ecclesiastical
side of the Presidency Courts in India, and
quoted with approval the following obser-
vations of Dr. Lushington, in that case :—
*“The civil courts in India can bend their ad-
ministration of justice to the laws of the
various suitors who seek their aid. They
can administer Mahomedan law to Mahome-
dans, and Hindu law to Hindus; but the
ecclesiastical law has no such flexibility” (). In
1875, Markby and R. C. Mitter, J. J., while
admitting that a husband is entitled to a
decree which declares him entitled to con-
jugal rights and orders his wife to return to
his protection, held that such a decree was
not enforceable by imprisonment or attach-
ment (6). In the opinion of Mr. Justice
Markby, a decree which orders a wife to
return to her husband’s protection amounts
to nothing more than a declaration that the
relationship of husband and wife exists
between the parties. In 1876, the Bombay
In Bombay, < High Court differed from this view and
held that a suit for restitution of conjugal
rights was within the jurisdiction of the
civil courts and a decree ordering such

(@) Ardaseer vs. Perozeboye, 6 M. I. A., 348, 390.

(5) (1875) Gatha Ram wvs. Moohita, 23, W, R
(C. R). 179.
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restitution is capable of being enforced
under section 200 of the Civil Procedure
Code (2. In a later case, Sir Richard
Garth entertained no doubts about the
jurisdiction of the civil courts to try suits
for restitution of conjugal rights in this
country (6). On the other hand, in the year
1885, Mr. Justice Pinhey of the Bombay
High Court was cleatly of opinion that
under the Hindu law, which was the reli-
gious law of the parties, a snit for
restitution of conjugal rights would not be
cognizable by a civil court (¢). = This
decision was carried in appeal to the ori-
ginal appellate side of the Bombay High
Court ; and Sir Charles Sargeant, C. J.,
and Bayley, ]., while feeling no hesitation
in reversing the decree of Pinhey, |., based
their judgment on the state of the case-
law rather than upon any consideration
of the texts. This settled the law for
Bombay where the same view has since

been always entertained (). In 1890, the

(@) (1876) Yamuna vs, Narayan, I. L. R,, © Bom,
164.

'4)  (1879) Jogendra vs. Hari dass, I. L. R., 5 Cal,
500,

(¢) (1885) Dadaji vs. Rukhmabai, 1. L. R,, 9 Bom,
c2g ; on appeal, I. L. R, 10 Bom, 3or. _

(d) (1892) Bai Sari vs. Sankla, I. L.R., 16 Bom, 714;

(1898) Fakirguuda vs. Gangi, I. L. R,, 23 Bom, 307.

Sr.
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In Allababad.  question of jurisdiction in such cases came
up for decision before the Allahabad High
Court (@) and Mahmood, ], after a review
of the Hindu law texts on the point, came
to the conclusion 'that the civil courts of
British India as occupying the position in
respect of judicial functions formerly occu-
pied in the system of Hindu law by the king,
have undoubtedly jurisdiction in respect of
the enforcement of such rights and duties.
In 1900, in a case before the Calcutta High
Court the jurisdiction of the Civil Courts to
entertain suits for the restitution of conjugal
rights by Hindus was questioned by counsel.
It was suggested, that in the Calcutta
High Court, the point has never been
in contest, and that it has been assumed
rather than directly held that such a suit
would lie. In reply to this argument, the
learned Judges remarked as follows, “In
Bengal there does not appear to have ever
been any doubt that under Hindu law a
husband had a right to have brought under
his protection a wife who had run away from
his house. The only matters about which
there appears to have been doubt were what
form of suit the husband could bring for
rehef and by wlmt courts such a suit wou}d

(a) (1890) Bmda VS, “Kaunslha, I I, _R., 13
All, 129,
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be heard” (a'. It may now, therefore, be
taken to be settled law for all the Presi-
dencies that such a suit would lie between
Hindus in the civil courts of the country.
In a suit by the husband for restitution of
conjugal rights, the Court within whose juris-
diction the husband resided would have
jurisdiction to entertain the claim. In a
recent Bombay case, objection by the wife,
who was not residing within the territorial
limits of the court where the suit was
instituted, to the jurisdiction of the Court to
entertain such a suit was overruled on the
ground that as the cause of action consists
in the wife absenting herself from her
husband’s house without his consent, it must
be deemed to arise at his house only ().
There are no texts of Hindu law which
speak directly of the defences which the wife
may raise in a suit for restitution of conjugal
rights. But, it can not be disputed upon the
authorities, that such defences are open to
her as are possible under the principles of
natural justice, read in the light of the Hindu
law of marriage. In the case of Bazloor
Rahim vs. Shumsoonissa, their Lordships of

(@) (r9oo) Surjyamoni vs. Kalikanta, I. L. R, 28
Cal, 37.

(#) (1893) Laiitagar vs. Bai Suraj, I.L. R., 18
Bom, 316.

§1
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e/
(1) Cruelty.  the Judicial Committee pointed out “that if
cruelty rendering it unsafe for the wife to

return to her husband’s dominion were
established, the Court might refuse to send

her back. It may be, too, that the gross

failure by the husband of the performance

of the obligation which the marriage con-

tract imposes on him for the benefit of

his wife, might if properly proved, afford

good grounds for refusing to him the assis-

tance of the Court. And there may be

cases in which the Court would qualify its
interference by imposing terms on the
husband” (@). As has been remarked by
Mahmood, J., the wveneral principles of hu-

manity upon which our courts act in such

matters, have led to a long course of deci-

sions which recognise the rule that legal

cruelty of the husband would be o sufficient

cause for refusing restitution of conjugal

rights, The question what constitutes legal

Features of  Cruelty is by no means free' from difficulty.
E;g"hﬁ,l‘,'fn;" “The essential features of cruelty are,” it
was said in Milford os. Milford, ‘“familiar.

There must be actual violence of such a
character as to endanger personal health or
satety, or there must be the reasonable
apprehension of it. The Court, as Lord
Stowell once said, has never been driven off

(m-’ (r ML .A., 551,“ 615.
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this ground. Nor do the cases cited in the
argument, whatever general expressions may
have fallen from the Court, affect to decide
that any thing short of this will be sufficient
to found a decree upon cruelty. The ground
of the Court’s interference is the wife’s
safety, and the impossibility of her fulfilling
the duties of matrimony in a state of dread.”
In the recent case of Russel vs. Russel (a),
Lord Chancellor Herscheli pointed out that
it was not sufficient to prove cruelty in a
popular or wide sense of the term, but that
it was necessary to show that the conduct
complained of was such as to have caused
danger, or a reasonable apprehension of
danger, to life, limb and health, which is
far more comprehensive in scope than mere
physical violence.

Judges have differed on the question
whether the same state of circumstances which
woulid be an answer to a suit for restitution
of conjugal rights in the case of an European
would be equally so in the case of a Hindu.
Mr. Justice Melvill thought in an” early case
that the Hindu law on the question of legal
cruelty would not differ materially from the
English law (46). Sir Richard Garth in a

(@) (1897) A.C, 395 :
(&) 1876} Yamuna vs. Narayan, 1. L. R., 1 Bom.,

104
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in India,
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later case took the contrary view (). Mr.
Justice Mahmood in Binda vs. Kaunsilia (4).
agreed with Mr. Justice Melvill. The true
rule however, seems to have been stated by

Mr. Justice Mookerjee, vzz, that although, by
reason of a well-marked difference between
habits and customs of the Indian and

- European communities, the same rules may

not always be applicable in such a matter as
a suit for restitution of conjugal righus, yet
there can be no doubt that the principles
upon which relief ought to be granted or re-
fused would be substantlally 1dent1c.dl in the
two cases(¢). The courts in this country havé'
refused to help the husband by way of
restitution when he kept a concubine and
by such conduct compelled the wife to leave
his house, and also when the, wife would
herself run the risk of being putout of caste
if she were to associate with him, he having
been outcasted. -_
1In the case of Dular vs. Dwarka (), Mr.

]ustlcf_ Muoh.cqet, in an GldbOI‘dte Judgmf:nt

(a) (1879) Jogendra vs, [—I.ur}dass, EoLe R CaE
500.

(6) (1890) Binda vs. Kaunsilia, L L. R, 13
All; 126, 160.

(¢) (r9035) Dularys. Dwarka, L. L. R, 34 Cal, 9711,
917

(d) L L.R; 34 Cal, 971



reviewed all the ‘earlier decisions (a) on
the subject and came to the conclusion that
where the husband, after he had transferred
his favours to his concubine, habitually
ill-treated the wife and grossly insulted
her religious feelings by making his con-
cubine live in his house as a member of
his family, and subsequently drove  the
wife out of the family residence at the ins-
tance of the prostitute, his conduct amounted
 toa grave, weighty and serious matrimonial
. offence within the meaning of the law, which
fully justified the wife in living apart from
her husband. The decision of Sir Richard
Garth  in  Jogendranandini ws. Harrydass
does not conflict with the view of Mr. Justice
Mookerjee. The husband, in that case, lived
a profligate life and was in the habit of
conserting openly with prostitutes, and, on
several occasions, had insulted his wife by
introducing one of them into her private
apartment ; and the husband was given a
.decree for the restitution of conjugal rights,
subject to the condition that the house to
be provided for the wife must be, in every
respect, fit for the reception of a virtuous
and respectable Iddy But it is clear from
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(@) (1870) Lalla Gobinda, vs. Dowlutbuttee, 14

W.R, 451 ; (1885) Paigi vs. Sheonarain, I. L. R,, 8
All, 78.

40
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the judgment that the circumstance, which
weighed with the court in granting a decree,
was that the wife though she left her hus-
band’s roof had allowed her husband to
visit her at her father’s place and to cohabit
with her as man and wife, and that this
conduct on her part amounted to condona-
tion and reconciliation. Sl

It is to be noticed: however that there
may be cases where conduct, though short
of legal cruelty, on the part of the husband
may bar a suit for restitution. Wk need
seek no better illustration of this than ,the
case of Moola vs. Nundy (@), where the
Court refused to decree restitution to a
husband who, after transferring his affections
to a mistress, had ill-treated the wife and
had refused her maintenance during the
period of separation. This case was relied
on as an authority for holding that the
Court may, in exceptio‘hal cases, exercise
judicial discretion by refusing restitution,
although it was doubted whether the
decision was in consonance with the spirit
of Hindulaw. In Dular zs, Dwarka Mr.,
Justice Mookerjee held that there may
be cases in which something short of legal
cruelty may bar a suit for restitution;
and this view is in consonance with the

(a) (1872) 4 N. W, P. 109.
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law in England as expounded by judicial
decisions (). |
# Mr. Justice Mahmood is probably right  Text of the
; sages on the
when he says that a decree refusing restitu- point.
tion of conjugal rights to the husband, in
~ spite of the fact that the conduct of the hus-
band fell short of legal cruelty, would be in-
consistent with the tenor of Hindu law,
Manu condemns a wife who shows disres-
pect to a husband who is addicted to an
evil passion, is a drunkard or diseased (6)
~and in another place the same sage tells
~ us that “though destitute of virtue or seek-
ing pleasure elsewhere (7¢. in company with
another woman) or devoid of good qualities
. yet the husband mast be constantly wor-
. shipped as a god by a faithful wife” (¢).
i Yajnavalkya also says that obedience to
- the husband is the supreme duty for the wife
and that even where the husband is guilty
of makapataka (most grievous sin or crime)
she must wait till he performs penance
or expiation (@), These texts lead to the
inference that a wife can not at least aban-
don a husband when his conduct though

reprehensible yet falls short of legal cruelty.

w

{a) See observations of Lopes, L. J., in Russel vs,
Russel.  (1895) A. C., 334.

(%) - ¥X, 78, {¢) Manu V, 154.

(4) Mitakshara, Ch. IV, 77.
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The texts would rather support the broader
proposition. that, however wicked the hus-
band may be, the wife cannot desert him
In allowing the wife to resist a suit for res-
titution of conjugal rights, on the ground
of conduct in ‘the past amounting not
only to, but even falling short of, cruelty
courts. have acted on the principles of
humanity.
Although under Hindu law, as the texts
Principles of | f
humanity re- 4bove cited would seem to suggest, the con-
Hindulaw  travention of these principles of humanity
would not justify a wife in deserting her
husband, still it cannot be said that those'
principles are not recognized by Hindu law.
There are several texts which enjoin, on the
husband, the duty of honouring his wife.
Yajnavalkya says (@) that women are to
be honoured by their husbands and every
member of their husband’s family with
ornament, food, raiment and flowers. Manu
also says i—'The husband receives his wife
from the Gods; he does not wed her accor-
ding to his own will : doing what is agreeable
to the Gods, he must always support her
while she is faithful (4).” These texts breathe
a spirit of anxious tenderness and respect for
the wife. Where these injunctions are,
violated, it would seem that the courts would

(@) 1,72. (& IX, 95
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be justified in giving effect to the spirit of
Hindu law by refusing restitution. #

The texts cited above make it clear that
the mere fact of marrying a second wife and
the consequent unkindness to the first wife
is not sufficient to disentitle a Hindu hus-
band from claiming restitution of conjugal
rights (@). It was pointed out by the Madras
High Court that the husband’s marrying a
second wife does not justify desertion of
the husband by the first wife. It follows,
therefore, that the marriage with a second
wife would not be any answer to a suit
for restitution. Mere taking of a wife's
jewel, or unkindness, or neglect short of
cruelty on the part of the husband would
similarly be no answer to such a suit (4).
Unfounded imputations upon the wife's
chastity would also seem to be no good
defence to a suit for restitution (¢).

* Poruon within asterisk is based on original re-
search,

(a) (1863 ) Virasami vs. Apasami, t M. H. C.

R, 375 5 ( 1872 ) Jeebodhon vs. Sundhoo, 17 W, R,
522,

(6) (1875) Sitanath vs. Haimabatty, 24 W. R.
377 ; Matangini vs. Jogendra, I. L. R. 19 Cal, 84,
(1891 ) ; 4 C. W. N, 488 ( 489 ).

(¢) Yamuna vs. Narain, I. L. R, 1 Bom, 164
(173).

Q.

Marriage with
second wife
no defence.

Nor is impu-
tation upon
wife's chastity



