
tinues to develop in the same way from 
within by the operation of natural forces. 
The researches of S ir  Henry Sumner Maine 
have demonstrated that legal ideas and 
institutions have a real course of develop­
ment as much as the genera and species o f 
living creatures. Hindu law forms no e x ­
ception to the rule of evolution to which all 
legal systems are subject. “ T he law grow s,”
(a) it has been well said, “ as the nation 
grows” and Hindu law has assuredly grown 
with the growth and development of Hindu 
society. It has however been the fashion 
in some quarters (6) to speak that society in 
India Is not progressive and the fact that 
there is no other nation on earth which can 
vie with the Hindus in preserving much o f 
its antiquity in tact has undoubtedly given 
rise to this erroneous opinion. B u tsociety  
in India has never been stationary, and the 
fact is now recognized that even the E ast 
does change, though slowly.

T h e importance of the fact that Hindu
This factimw law has grown is unfortunately seldom
ever seldom %» « ^1 • * 11* 1  i r *realized realized* 1 he notion that Hindu religion 

is exclusively the source of Hindu law, to

( a )  Mr. Carter's History of English Legal Institu­
tions, p. 3.

( b )  Macnanghten's Hindu Law. Vol I page XX.

(f f '  f f l  ( c t
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ho small extent accounts for this ( a )  ; for 
when law is attributed to a D ivine origin 
you can not fail to associate with it the idea 
o f rigidity and conservatism. According to 
the Vedas (Sruti) and the Smritis Hindu 
law is D ivine law— the command of God 
imposed on men. It is the eternal law as 
having existed from the commencement of 
the world and is immutable or unchangeable.
It is not allowable to alter or derogate from 
it. It seems to me that it is due to the 
existence o f this line of thought amongst 
the numerous followers o f Hindu faith that 
the British Government have not legislated 
for the Hindus in regard to their per­
sonal status and inheritance. In the first 
report of the Commissioners appointed to 
prepare a body of substantive law for 
India, it has been stated that the Hindu law 
and the Mahomedan law derived their 
authority from Hindu and Mahomedan re­
ligions respectively and that therefore it 
follows that as British legislature can not 
make Hindu or Mahomedan religion so 
neither can it make H indu or Mahomedan 
law. And the justification for this wise in­
activity on the part of the British G overn­

ed The greatest impediment In the way of progress 
ol Hindu Jurisprudence was offered by the theory of 
its Divine origin which stamped a stationary character 
o n  it. Tagore Lectures on Adoption, (1888), page 84.

’  • ( c t
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nient apparently seems to be that Hindu 
law being' religious law purporting to rest on 
some apcicnt and infallible revelation, all who 
profess the religion must be .assumed to wise, 
the law to remain unchanged, 

in theory, ]n theory at least Hindu law is incapable
Hindu law in- , . ,
capable of of growth and development but the most 

superficial student of Hindu law will not fail, 
to observe that in reality its history has 
been otherwise, and he will easily discover 

Not so in an occasional want of harmony between 
reality. the j j (<as 0f  tile nation of the present day

and the spirit of the sacred ordinances 
of the Vedas and the Smritis British 
courts of justice in India have taken 
up the same view as the Indian legis­
lature and the result has been that Hindu 
law has in one sense ceased to be a living 
law with the institution of judicial tribunals 

in the country.

History of the The institution of British Courts of justice 
development. arrest|Mj the indigenous development of

Hindu law. As far as modern nations are 
concerned, the development of the living 
law must of necessity be carried on in the 
the main by legislation, But, as has been 
observed above, Hindu law has not been 
altered or modified generally, with the 
fewest possible exceptions, in He slightest 
extent by British legislation out of deference



to Hindu sentiment. It will however appear Development
1 1 of Hindu Law

that until the advent of British rule and before British
rale.

the simultaneous institution of British courts 
of justice Hindu law has been a living law 
and has kept pace with the progress of 
society.

The assertion can be made certainly 
without rashness that legislation by the 
Mahometan rulers had nothing to do with 
this progress and development. The 
Mahomedan rulers were so pre-occupied 
with the collection of taxes and the imposi­
tion of Zezia that in legal matters they, 
followed the line of least resistance and 
left Hindu jurisprudence untouched.

What then are the agencies by which which contri- 
Hiiidti law has been brought into harmony dfewhipmenu1 
with the necessities of a growing national 
life ? It has not been legislation, which, Sir 
Henry Sumner Maine rightly considers to 
be one of the chief agencies by which law 
is brought into harmony with society. To

.' ' , , , ' Custom, chief
our mind, custom or usage has been one of of such agen- 
the main instruments o f legal development ; CK;”
It has destroyed part of the primitive Hindu 
law as contained in the texts of the sages, 
and has created new law. These usages 
or customs have grown side by side with the 
revealed law and have tended to modify 
imperceptibly the law as expounded therein,

iSl zQtCHIEF INSTRUMENT OF DEVELOPMENT. 21 , k J U
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Custom is mentiond in the code of Manu 
as one of the sources of Hindu law. “ Iriime- 

customr̂ rarus morial custom,” says’ Manu, “ is transcendent 
source uf law. jaw a pprovec] jn the sacred scripture and in

the codes of Divine legislators ; let every man 
therefore of the three principal classes who 
has a clue reverence for the supreme spirit 
which dwells in him diligently and constant­
ly observe immemorial custom” (a). The 
position assigned to custom as one of the 
sources of law in the code • of Manu has 
facilitated the reception of the customary 
doctrine into the law, for Manu is indispu­
tably the oldest of the law-givers and the 
most authoritative of the sages. \Tihaspati 
says that a text in the code of Manu prevails 
over any contrary text of the other sages.

Later Sniriti- The later Smriti-writers must have been 
Tnced by greatly impressed by Manu’s text regarding 
Manu.-, view. force ancl efhcacy of custom and they felt

no hesitation in recording in their writings 
the changes of custom that took place 
from time to time and thus incorporated 
much of the customary law therein. In fact, 
the author of the Virarnitrodaya in his dis­
quisition on the temporal nature of proprie­
tary right points out that all commentators 
consider Smritis on Vyavahara (Civil law) 
as simply reciting customs recognized by

(a) Manu, Chap. I., 108,



« ! : (2t
SMRITIS INCORPORATE CUSTOM. 2 $ D i J

the people. Mr. Mandltk, to whose saga­
city and research we owe the admirable edi­
tion of the Institutes of Yajnavaika, main­
tains that custom has always been the main 
source of Aryan law from the earliest times.
It is said that as the different Smritis were Corporated 
compiled they served merely to record the custom- 
changes in the customs of the people that 
took place from time to time. The view 
that the different Smritis (recensions) are the 
reflex of the development of Hindu law at 
different periods or ages was carried to such 
length that we find it stated in the Parasara 
Dharma Sastra that the different Sm ritis  
are for different ages. In the Satya Yuga 
the laws of Manu must be observed, in the 
I reta those of Gautama, in the Dwapara 
those of Sankha and Likhita and in the 
Kali age those of Parasara pz), But this view 
has not been accepted by some of the writers 
on Hindu Law. It has not found favour 
with Messrs West &  Buhler (/,). The later So did the 
commentators have under the colour of comn,enUries- 
interpretation aided in the development of

(«) sa  g msr rat rfrnfus ^  \ 

wmr w  qpcnrcnmrT u
liirasaia S.mbitu, Jibananda Vidyasagar’s Edition 

55.

(l>) See West and Buhler ; Introduction to Hindu 
Law p. 15.
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Hindu Law. To them is due in no small
dfegree, the credit of accomplishing the task
of bringing Hindu Law into harmony with 
the requirements of life. 1  hese commen­
tators have interpreted the text according to 
their own views of justice and expediency 

Origin of and according as their views have been 
Hindu law/ accepted in one place and rejected in an­

other have grown the different schools of 

Hindu Law.
• ■ ,

These commentaries were all written 
either by Kings \a) or Prime Ministers or 
Brahmins, who on account of their great 
learning and high order of intelligence al­
ways occupied a commanding position in 
Hindu society. Their views were formed 
in accordance with the current public opinion 
which they had ample opportunity of gau- 
Q-ino\ It was the reflection of this general 
sentiment of right which found expression in 
their writings and which is the real basis of 
customary law. They twisted and tortured 

; a text of the Srnriti according to their own 
views of justice and practical utility, and 
those views were but the expression of the 
general sentiment of the people living in the 
particular tract where the commentator lived 
and flourished. What has been said above 
may be made clearer by an instance.

( a )  King Aparaka of Konkan completed his well- 
known gloss of Yajnavalka Smriti.
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Vijnan.eswara, the author of the Mitakshara, 
which is a running commentary on’ the Insti­
tutes of Yajnavalka when discussing the text 
prescribing unequal shares for sons according 
to their priority of birth, lays down the gener­
al principle that practices expressly inculcated, 
by the sacred ordinances may become 
obsolete and should be abandoned if opposed 
to public opinion. So also Nilkantha, the 
author of Mayukha in discussing the right 
of Sudras to adopt expressly refers on the 
authority of his own father, to custom as 
justifying him in the particular interpretation 
put by him on the following text o f 
Saunaka :— “ But: a daughter’s son and a 
sister’s son are affiliated even by Sudras.”
Again relying on custom he comes to the con­
clusion that a boy can be adopted even after 
marriage. “ According to my venerable 
father,” says Nilkantha, “ even one married 
and the father of a male issue is fit for adop­
tion. And this is proper since there is 
nothing opposed to it.” Mr. Justice Ashutosh 
Mookerjee has in a recent decision (a) noticed 
a passage in the Viramitrodaya where 
Mitramisra, the author of Viramitrodaya 
refers to custom as justifying him in the par­
ticular interpretation put by him on the text 
of the Smritis regarding re-union. That

( a )  Basanta. vs Jcgendsa I. L. It. 33. Cal. pp. 374.

5 8 oo
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passage gives the view of the author of

i
Viramitrodaya as to the person with whom 
re-union is permissible and therein the 
author maintains that he can not agree with 
the view of Mitakshara on the question, as to 
do so would be to hold that the re-union withi.
daughter’s son and the like which is recog­
nized by the practice of the people would be 
improper. There cannot be therefore any
doubt that these treatises and commentariesI'
were intended to incorporate new customs 
and they actually did so. It was in this 
wise that slowly and cautiously, portions 
of the customary law were worked out and 
tested and finally incorporated into the orga­
nism of Hindu law Such was the course 
of development of Hindu law before the 

Development nitisli rule. After the institution of British
of Hindu law
niter B ritish  courts of justice another instrument of
ruks J

development which affected the growth of 
Hindu law consisted in judicial decisions.

judicial ded- When the administration of the country 
buSi toTuch passed into the hands of the English people, 
devriopment. ]-[indli law was allowed to remain as the

personal law of the Hindus. By regulation 
IV  of 1793 it was enacted that the Hindus 
were to be governed by their own law as 
regards succession, inheritance, marriage, 
religious institutions and caste. And so far 
as the Supreme Courts of Calcutta, Madras,

| jf.":'i*V . • • ' • ul -
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■ and Bombay were concerned, all matters of 
contract between Hindus were directed to be 
governed by the law and usages of the 
Hindus. (See 21 George i i r  C. 70 S, 17}.
When therefore cases involving a dispute in 
regard to any one o f these matters had to be 
decided by British courts of justice, Hindu 
law was made applicable. But much of the 
law was contained in Sanskrit texts which 
were inaccessible to European J udges who had 
to administer justice. These ] udges according. Opinion of
1 t 1 . ^ I andits.
iy bad to seek the assistance of Pundits who 
gave their opinion on the disputed questions 
of law and these opinions were implicitly 
followed by them. I hese Pundits, like the 
commentators of old, twisted and tortured 
the texts so far as to make them harmonise 
with their general view oi expediency and 

justice, which view was again coloured by 
the prevailing usages or customs of the time.
So long therefore as the opinion of the 
Pundit was invariably followed, the indi­
genous development of the law continued.
But then European Scholars like S ir  William 
Jones, Colebrooke and Sutherland turned 
them attention to the translations of the texts 
0? the sages on which the Pundits rested 
tlieir opinion. W ith the publication of these 
translations the Judges did not any more 
credulously follow the opinion of the Pundits,
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but tested their accuracy by light o f these .
translations. T h ey  sometimes rejected their 
opinion when the original texts did not seem 
to support them. But in other cases these 
•opinions were allowed to influence the deci­
sion o f Judges. In the case of the Collector 
of M adura vs. Moottoo Ram linga Sathu- 
pathy (.12 M. 1. A , 438) their Lordships of 
the Judicial Committee condemned the sum­
m ary treatment of the opinion of the Pundits 
by the Judges of the M adras .High Court. 
T h e ir  Lordships said “ these opinions at: one 
tim e enjoined to be followed, and long direc­
ted to be taken by the Courts, were official 
and could not be shaken without weakening 
the foundation of much that is now received 
as Hindu L aw  in various parts of British 
India. Upon such materials the earlier 
works of European writers on the Hindu L aw  
and the earlier decisions o f our courts, were 
mainly founded. The opinion of a Pundit 
which is found to be in conflict with translated 
works of authority may reasonably be rejected ; 
but those which are consistent with such 
works should be accepted as evidence that 
the doctrine which they embody has not 
become obsolete, but is still received as part 
o f the customary law of the country.”

W hen the translations made the remoter 
sources o f H indu law available to European



Judges there was a natural tendency to
, decide a case on the texts of the sages 

irrespective of the fact whether such opinion 
was or was not accepted by the Pundits or 
by the commentaries which represented the 
prevailing usage current in the part where the 
Pundits lived or commentators flourished (a).
T h is  was a course which was considered 
inadvisable by the Judicial Committee for 
European Judges to pursue in administering 
Hindu law. In the case last cited their 
Lordships pointed out that the duty o f the 
Judge was to adhere to the law contained in 
commentaries prevalent in that part of the 
country where the question arose for deci­
sion. Even the wisest of legislators cannot 
foresee all possible contingencies that may 
arise. And the commentaries were silent in 
matters of detail. The Judges had conse­
quently to supply these omissions according 
to their own views of Hindu Law. I f  the 
commentary o f one school was silent on a 
particular point the Judges did not hesitate 
to borrow the law on the point from a digest 
or a commentary which was authoritative in 
another school and which contained a refer­
ence to the point in dispute (Bishen Chand 
vs. Asm aida Koer, L , R . i L I .  A., 164 S.  C. 6 
All. 560 at p. 574). Then again Courts have

(«) Mayne on H indu law 7th E d , page 44,

(i i St ) h  ■ VfiT
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sometimes applied the principles of one 
school to determine the rights of a party 
governed by a different school. As we shall 
show hereafter the proprietary rights of 
women under the Mitakshara have been 
curtailed by the application of the principle 
of the Bengal School to them. Moreover 
certain principles of English law like stare 
decisis, and :icommunis error facil ju s ” have 
been introduced by English judges in the 
decision of cases governed by Hindu law 
(see Bhagwan Singh vs Bhagwan Singh 21 
All 412 and Jagdish vs Sheo Partab 28 
I. A 100, 5". C. 23 All 369).

Sources of An enquiry into the nature of Hindu 
Hindu law. law involves the enquiry regarding the 

sources of that law. The phrase “sources of 
law” has diverse meanings in jurisprudence.
In one sense God is the one source of 
Hindu law just as sovereign is the source 
of law in modern European jurisprudence.
But it is not here used in the sense of the 
fountain-head of law, but in the sense of the 
quarter from which we derive our knowledge 
of law. From what has been said already 
regarding the development of Hindu law 
in the preceding pages, it has been sufficiently 
indicated that the sources of Hindu law are
(i) the Vedas (ii) the Smritis (Hi) Commen­
taries (iv Judicial decisions arid (v) Customs.



Hut there are a few more besides these which 
will appear from the sayings of sages to be 
quoted presently. Manu says : “ The Veda, 
the Srnriti, approved usage and what is agree­
able to one’s conscience where there is no 
other guide have been declared by the wise 
to be the four-fold direct evidence of 
Dharma or law (a). Yajnavalka Says :— (o)
The Sruti, the Smriti, approved usage, what 
is agreeable to one’s soul, a good conscience 
and desire sprung from due deliberation, are 
ordained the foundation or evidence of 
Dharma, The same Sage  tells ns (r) that 
there are fourteen sources o f knowledge and 
law. They are the four Vedas, the six 
Vedangas, the Dharma Shastras or codes of 
law, the Miniansa or disquisitions cn the rules 
of Scripture, the N yaya or science of reason­
ing and the Puranas or records of antiquity, v.- ifs” ' ’pri- 
Sruti which literally means “ hearing” indi- oniind îaw!. 
cates that which was directly heard by or 
as we should say revealed to the holv Sages 
of old. The Srutis, which consist of the 
Vedas being the direct word of revelation are 
the primary source of Hindu law. But, 
although the Srutis represent the first phase 
in the evolution of Hindu jurisprudence, 
they do not contain much matter that

(a )  Manu I I  12 , (b) Yajnavalka, verse 7 ;
(r) ibid. Verse 3.

i f f f ^  ;■lit IS ) : i SOURCES OF HINDU LAW. 31 V V |
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may be said to pertain to jurisprudence and 
therefore they are practically of little im­
portance as source of law. The Vedas are 
four in number Viz. R ig’, Yaju, Sam  and 
Atharvan. The first three above were at 
first recognised as canonical scriptures being 
in the next stage of Vedic literature spoken 
o f as the three-fold knowledge (trayee vidya). 
The fourth collection, the Atharva Veda 
attained to this position after a long struggle. 
T he R ig  Veda which is the oldest consists 
o f lyrics mainly in praise o f different Gods, 
T h e Sam a Veda consists of stanzas taken 
front the R ig  Veda and arranged solely with 
reference to their place in Soma sacrifice. 
T h e  Y aju r Veda is a book of sacrificial 
prayer. T he Atharava V eda is in the main a 
book of spells and incantationsand deals with 
witchcraft. But in all these Vedas thereare in­
cidental allusions to rules o f law. These rules 
o f law have also sometimes to be inferred 
from analogies or metaphors in which thay are 
veiled. In the R ig Veda, for instance, as we 
shall see hereafter on the chapter which deals 
with marriage occurs the following hymn 

A s a virtuous (maiden) growing old in 
the same dwelling house with her parents 
(claim from them her support) so come I 
(to thee for support) («).

(<*} Rig Veda 6th Chap. Anuvak II. Sukta VI. Vets, 7.



From  this, two rules o f law may be infer­
red viz. that infant m arriages were not 
considered imperative, and that the m arriage 
ol girls was not com pulsory in the V edic age ; 
and secondly, that the life-long maiden was 
fa Any event, entitled to be maintained out 
o f her father’s estate under certain conditions, 
if not entitled to a portion of the paternal 
estate.*

T h e  V edas consist o f two portions— the Vedas coni
M antras and the Brahm anas. T h e  former pam—°f tW° j 
consist m ainly of hym ns which are sung by (1> Mantras* 

priests at sacrifices in praise of Gods. These 
belong to the creative period of the Vedas.
T h e era of creative genius was followed by 
an epoch in which there seemed to be no 
necessity for offering new prayers to the 
G ods hut it was considered more meritorious 
to repeat those hymns that were handed 

down by tradition. The main importance of 
old Vedic hym ns and formulas lay now in 

their application to the details of sacrifice, (a) Brahmans 
T h e  Brah man as explained the mutual relation 
of the sacred text o f the V edas and the cere­
monial, and contained theological speculations 
on the sym bolical m eanings of these sacri­
fices. T h e  latter portion o f these Brahm anas 
are called A ran yakas and the final portion of

■■t I believe that the passage com m encing from “ In 
the Idgu Veda-’ & c ... to “ estate”  is original.

5  ̂ ■ - y
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these Aranyakas again deal with high philo­
sophic themes and are known as the 
Upanishads.

Leaving the sources of law which belong 
to the sphere of revelation we descend to 

pi) Smritis. the Sm ritis (Memory or what is rem em bered> 
which embody the tradition derived from 
ancient sages to whom the Divine com­
mands had been directly communicated. 
They are of practical value as sources of law 
as they contain much that pertain t o civil 
law and usage. T h e Smritis represent the 
second phase in the evolution of Hindu 
jurisprudence. T h e  Judicial Committee 
in a  recent case said “ the Smritis are 
held by orthodox Hindus to have emanated 
from the Deity, and to have been re­
corded, not like Sruti in the very words 
uttered by that Being but still in the 
language of inspired men ; they contain 
precepts whose authority is beyond dispute 
but whose meaning is open to various inter­
pretations and has been and is the subject 
of much dispute which must be determined 
by ordinary process of reason’’ (a). A s we 
have said already, they do not contain matters 
exclusively appertaining to jurisprudence but

(a) Sri Balusu Gurulingaswamy vs. Sri Balusu Ram- 
laksbainnm I. L. R . 22 Mad. 398. S. C. I. L  R .,

2 f AH. 460.



mingle matters of religion, cosmogony, law, 
ritual and morals. These Smritis fall into 
two divisions viz, . (i) the Sutras which are 
in prose (2) the Dharmasastras which 
are in verse. Research has shown that 
the Sutras are earlier than the Dharma­
sastras. The Sutras deal with Vecltc ritual on 
the one hand and customary law on the 
other. As their very name shows, (Sutra— Two divisions

of Smritis.
thread); these Sutras are in the form of 
strings (aphorisms) and aim at extreme 
conciseness. These Sutras again fall into 
two classes, Viz. (r) the Srauta Sutras (2) («ysutms. 
the Grihya Sutras and Dharma Sutras.
The former are based on Sr mi or revelation.
The latter are based on Smriti or tradition.
The Grihya Sutras deal with the household 
ceremonies. I he Dharma Sutras as their 
name implies deal with Dharma or law. As 
a type, the Grihya manuals must be some­
what later than the Srauta for they regularly 
presuppose a knowledge of the latter (a).
As the Srauta Sutras deal mainly with the 
sacrifical ritual we need not say anything 
more about them. Of the Grihya Sutras we 
need say nothing more than this, that they 
were attached to different Vedas and followed 
their doctrines. The Cankhayana Grihya 
Sutra, the Cambhya Grihya and the

(a) MacdoneU’s History of Sanskrit Literature P. 249.
III
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Acvalayana Grihya belong to the Rig Veda.
The chief Grihya Sutra of the Samveda is 
that of Gobhila, The Grihya Sutra of the 
white Yajur Veda, is that of Parasara which is 
also known as Kateya or Vajasaneya Grihya 
Sutra, There are seven Grihya Sutras of the 
black Yajur Veda ; only three of them have 
as yet been published. The second branch 
of the Sutra literature based on tradition or 
Smritis consists, as we have already seen, 
of the Dharma Sutras, which deal with the 
customs of every day life. ‘‘They are,” says 
Professor Macdonell, “ the earliest Indian 
works on law, treating fully of its religious 
and briefly of its secular aspect. The term 
Dharma Sutra is strictly speaking applied to 
those collections of legal aphorisms, which 
form part of a body of Sutras belonging to a 
particular branch (Shakhaj of the Veda” (a).
Only three of such Dharma Sutras have been-r' /
preserved, all of them attached to the 
Taittiriya division oi the black Yajur Veda. 
These are the Dharma Sutras of Apastamba, 
of Hiranva Kesin and of Baudhayana. 'Fhe 
whole body of Vedic works composed in 
the Sutra style is according to the Indian 
traditional view divided into six classes 
called Vedangas (members of the Veda) 
which are referred to as one of the fourteen

pi) Macdonell’s History o f Sanskrit Literature, P. 258.



sources of knowledge and Dharma in the 
text of Yajnavalka cited above.

. , , r  Dhanna-
Next we come to the second class o f  sastras.

Smritis, those which are in verse. They 
are known in common parlance by the 
name of Dharma Sastras. They are pos­
terior to the Sutras (tf)- Sayana in commen­
ting on a passage of the Taittiriya Aranyaka 
(6) observes that Manavadi Sastra derives 
its origin from assumed Sruti. Sayana would 
derive Manu and others from the Vedas.
The orthodox view is that to every Smriti 
there corresponded a. Sruti which is now lost.
Professor Max Muller considers the Dhar.aa 
Sastras in verse to be more modern versi­
fications of ancient Dharma Sutras. Thus. smriti£8,n '' 
he regards the code of Manu (Manava 
Dharma Sastra) not to be the work of Manu 
but a metrical redaction of the Dharma 
Sutra of the Manavas, a Brahmanica| School 
attached to one branch (Sakha) of the 
black Yajur Veda (c). That the Sutras or 
the Grihya Sutras were the sources of 
Smritis is also the opinion of Professor 
Weber {d), Mr. Muir (e) and Mr. Monier

(a) See Dr. Jo lly ’s Tagore Lectures, 1883, p. 4 c
(b) See Calcutta edition of Tattiiiya Aranyaka R. 9.
(c) See Professor Max M idlers’ History of Ancient 

Sanskrit Literature. 206-208.
(d) Weber’s History of Indian Literature.
(e) Muir’s Sanskrit Texts Vo! I lf .  p. 26.

ID: <sl
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Williams (a) take the same view. Whatever 
their origin, there can be no doubt, these 
metrical Smritis or Dharma Sastras have 
exercised an immense influence on the 
development of Hindu Law and have 
attained more universal authority than the 

niWnce' tr.Tn. Sutras. Thus the Code of Mann, with
Hindu Law. • ■ 1 1its numerous commentaries, have been 

studied all over India whereas the Dharma 
Sutra of Apastamba is not read anywhere 
except in certain parts of southern India. 
Yajnavalka mentions the name of twenty 
sages as having complied the Dharma 

Number nf Sastras. They are Manu, Atri, Vishnu, 
Harita, Yajnavalka, Usanas, Angiras, 
Yarna, Apastamba, Sambarta, Katvayana, 
Vrihaspsti, Parasara, Vyasa, Sankha, 
Likhita, Daksa, Gautama, Satatapa and 
Va.sistha (Yajnavalka i, 4-5), On this passage 
the Mitakshara makes the following com­
ment :— “ This is not an exhaustive enumera­
tion but merely illustrative” and he mentions 
the names of Baudhavana, Nanida and 
Devala as authors of Dharma Sastras, Mr. 
Mandlik says that the number of the Smritis 
is very great and that many have been lost 
and that some exist as fragments and that 
others are only known from quotation in 
other Smritis or Digest of more modern

(n) Monies' Williams* Indian Wisdom p. 2 13 ,
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writers (a). He points out that the Smritis 
quoted by Nilkanta are 97 in number. In 
the Nirnayasindhu, Karnalakara refers to 
t31 Smritis. The general belief is that Mann 
is the first law-giver of India, There has 
been much controversy regarding the origin 
of the Mann Smriti. But the generally

.1*
accepted view is that of Professor Max 
Muller according to which Manu Smriti is 
based on, or is in fact a re-cast of an 
ancient Dharmn-Sutra (M.

With regard to the Puranas, Professor oie Puranas, 
Wilson in his introduction to the Vishnu oWw.mtS 
Purana says that “ Puranas are not authority 
in law, they may he received in explanation 
or illustration but not in proof.” But a 
writer of repute like Raghunandan has 
relied on the authority of the Aditya Purana 
in enjoining that certain practices should be 
eschewed in the Kali (Iron) age for instance,
Niyoga etc (r). Vyasa recognizes the authori­
ty of these Puranas and says that in a conflict 
between Smritis and the Puranas, the former 
should prevail. Sulapani also regards the 
Puranas as sources of law (d ).

( a )  Mr, Mandiik’s Introduction to Vyabahara 
Mayukha p. xiii.

(b) See Introduction, Sacred Books of East, Vol.
X X V  p. xviii, (c ) See Raghunandan’s Udbaha-tattwa.

(d )  yTTnjim vj SiA?T

tmmui 1
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(iv) Custom, Custom is one of the sources of law andone of the
sources. as has been observed before has played no 

small part in the development of Hindu 
law. Custom, say the judicial Committee of 
the Privy Council is a rule which in a parti­
cular family or in a particular district has 

Requisites of fr°m long usage obtained the force of law.
toni.1"3 CUS" ^  musC be ancient, certain, and reasonable 

and being in derogation of the ordinary law
Custom out- t îe country must be construed strictly (a). 

weighs wrin- There has been a difference of opinionen text of law. r
amongst commentators and modern writers 
on Hindu law on the question whether 
customs which are in conflict with some 
texts of Srutis and Smritis can be en­
forced or given effect to. #Sabarswamy, the 
great commentator of Jaimini inclines to the 
view that usage cannot be disregarded a l­
though it contravenes some texts of the 
Vedas (b). Rumania Kbatta(c), another com-

(«) Hurprasad vs. Sheo L. R. 3, I. A; 259, 285.
Rama vs. Shiva 14 M. I. A. 570, 585.

( / > ) See Mitnansa Darsan, Benares Edition Chmv- 
khamba series p. 45— 48, Chapter I.

(c) 4?! n̂̂ ncT̂ r t

cumf? i
fare ) ̂ d

H w m  i
ct^h r̂g *Ti~4K tUTHIJccr far<’7}7i 11 

Tuntravartika, p. 145 Benares Edit’on, 1883.



mentator of Jaimini who has written a gloss 
on Sabar’s commentary, on the other hand 
maintains that if custom is against express 
text of Sruti and Smriti then its validity is 
negatived.#

Kulluka Hhatta in commenting on the 
text of Manu regarding the duty of a King 
to respect established usages m iearning 
laws (a) adds the gloss that the King must 
respect the customs peculiar to the fami­
lies, to the guilds and to the classes and 
districts, provided such customs or usages 
are not repugnant to the revealed law con­
tained in the Vedas. Mr. Mayne rejects 
this gloss of Kulluka as mere dictum and 
maintains that Manu contemplated no such 
restriction (3). Dr. Jogendra Nath Siromani 
however strongly maintains that there is 
no authority for the doctrine that custom 
can prevail, although contrary to revealed 
law (c). Colebrooke is of the latter opinion.
He says as follows on the point :— “ any 
usage which is inconsistent with a recordedo
recollection is not to be practised, so -
long as no express text of scripture is 
found to support it” (d). The matter

*  This is believed to be the result of original 
research. (a) Manu, V III , 46.

b Mayne on Hindu Law. 7th Edition, p. 46,
(c) Dr. Jogendra $iromani’s Hindu Law, p. 51.

( d )  Colebrpoke’s Miscellaneous Essays Vot. I, p. 313.

6

I r a P ;  ( c t
CONFLICT OF CUSTOM WITH TEXTS. 4 * C / i - i



&  ) ■ § '  •” 42 INTRODUCTORY. ' N l  j\ >S \ ■'ft)--'. _ / • . / *  ' & p aa. -JA#YgS--A - - ■ •'

however seems to be now settled by*
the highest tribunal for India in the ease, ofO
Collector of Madura vs. Moottoo Ramlinga

not'lsthe n̂rn ( 1 2 Mb 1. A. 397) that clear proof of usage 
moral or con wj]| outweigh the written text of law (a).
trarv to public x '
policy. Another element necessary to render av

custom valid is that it should not be immoral 
and contrary to public policy. So far back 
as 1879 Mr. Justice West refused to recog­
nise the custom of the adoption of a daughter 
by a dancing girl on the ground that it was 
contrary to morality and to public policy (h).
But subsequent decisions both in Madras 
and Bombay have drawn nice distinctions 
and such adoptions have been sanctioned on 
the ground that prostitution is not a necessary 
consequence of becoming a dancing girl. 
The ratio decidendi in the Bombay case 
were disapproved by the learned Judges of 
the Madras High Court in a later case (c) and

( a )  See however, I. L. R.. 2 : Madras 398 where the 
judicial Committee observe as follows :—The extent to 
which the Smritis admit of special customs has not 
been argued in these cases and their bordships cannot

t easily form any opinion about it. But in a discus­
sion about the sources of Hindu Law by Dr. Jolly 
published.in 1883 (See page 33), that ’earned Sanskrit 
scholar states grounds for holding that customs are 
only recognised by the Smriti when they do not con 
travene Divine laws.

( b )  Mathura V s .  Esu I. L R., 4 Bombay 545 
iV) Vanku vs. Mahalinga I. L. R. u  Madras 393
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even the High Court of Bombay refused to ' .
adopt those reasons in their entirety in a
subsequent case(tf). The Madras High Court
has in a series of decisions adopted the rule
laid down in the case in I. L, R.t f i Madras
and the result is that such adoptions only
would not be recognised whicn are made
with an immoral object so as to bring the
case within the provisions of the penal law
of the country. We shall have to sav mo
of this in another place.

T h e  commentaries which represent the 
third phase in the evolution of Hindu ,v)J nĥ m' 
Jurisprudence must now be regarded as 
of the greatest practical importance as s o m e  

es of law. for the Judicial Committee have 
once for all laid down that commentaries 
which are respected in the district where the 
case arises for decision, are decisive of the 
question at issue.

Of all the commentaries, that by Vij- \inaUsimu. 
naneswara known as the Mitakshara has the 
widest range of influence. Its authority is 
supreme in the Imited provinces and in 
Behar. In western India it is decisive ex­
cept in the Island of Bombay and Guzerat
where the Vyavahara Mayukha ptevail. In Mayukba. 
southern India it is supplemented by the 
Smritl Chandrika, the Hava Bibhaga, the

(a) Tara Naikin vs, Nm a I. L. R. 14 Bombay 90,
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■ -Siiiriti Chan- Saraswati Vilasa and other works. Its au- 

thority is denied in Bengal in so far that it 
.Dayabhaga. yields to the Dayabhaga in points where 

they differ. The Mitakshara is a running 
commentary on the Institutes of Yajnavalka 
and its age has been fixed to be the n th  
century of the Christian E ra  (a). It is sup­
posed to be earlier that the Dayabhaga 
although opinion on this point is not unaru- 

Vivada Chin* nious (<$Y In Mithila, the Mitakshara is sup-
amom. v y _ _ 1

plernented by the Vivada Chintamoni, which 
prevails over the Mitakshara in points where 
they differ. The Viramitrodoya by Mitra- 
misra is regared as an authority by the 
Benares School in points which are left 
doubtful by the Mitakshara (y). It may also 
be consulted in Bengal in cases where the 
Dayabhaga is silent (d').

The commentaries have given rise 
to five schools of Hindu Law. The term 
‘schools of Law ’ as appiled to different legal 
opinions as prevalent in different parts of 
India seems to have been first used by Cole- 
brooke. Those schools are the Bengal, the

( a )  West and Huhler’s Digest of Hindu Law, second 
edition p. 17.

(/>) See Dr. Jo lly ’s Tagore Lectures 1883 p. 26.
( c )  Giridhari L ai Roy vs. The Bengal Government 

r 2 M . I. A. 448, 466.
d \  Moniram Kohta vs. Keri Kolitani I. L. R. 5 Lai 

776 (p. c.)



Benares, the Mithila, the Maharastra, the 
D ravida schools of law. But in the opinion 
of Mr. Mayne there are really two schools 
of law marked by a vital difference of opinion 
viz., one which follows the M itakshara and 
the other which follows the D ayabhaga (a).
And in fact the Judicial Committee of the 
Privy Council in one of its earlier decisions 
took the same view (6).

But now five schools of law are recogni­
sed as we have already indicated, and the 
commentaries that are respected as authori­
ties in the respective schools are given 
below (c),

#The Hindu law contains within itself the

(a) Mr. Golap Chandra Sircar is also of the same 
opinion. (See Hindu Law. Ed. i y i o  p. 5)

(b) Cavaly Yencata vs. Collector of Masulipatam 

8. M. I A. 500, 513.
(t*) Bengal School :— Dayabhaga, Mitakshara,

Dayatattva, Dayakramasangraha,

Viramitrodaya.
Benares School Mitakshara, Viramitrodaya.

M ithila School ;—Mitakshara, Vivadaratnakara,
Vivada Chintamoni.

Mahrasthra school or Bombay Mitakshara, Vyava- 
hara Mayukha, Viramitrodaya, the 
Nirnayasindhu of Kamalakara, the 
Sanskara Kaustuva.

Dravida or Madras School :— Mitakshara, Sm ritf 
Chandrika, Parasara Madhavya, Vira­

mitrodaya.
# Views expressed here are believed to be original

; g . . ■ :: ; : y V :-■ gybC . f C;:. . ./■ , ; Vy...: ; g g • : ; ■ '' ■ '. , y y ;• y\\:y ;;
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Rules of rules of its own interpretation. The Mimansa
Interpretation , . . ,

of Jaimini which is known as the Purva
Mimansaf,n,,S Mimansa furnish such rules (a . Although 

it purports to interpret the Vedic law. its d is­
quisitions bear a certain resemblance to 
juridical questions. The logic of the Mimansa 
is the logic of law, the rule of interpretation 
of civil and religious ordinances. But the 
Mimansa system of interpretation has not 
received the amount of attention it deserves. 
On the other hand we find so great an autho­
rity as Mr, Mayne averse to apply to any 
discussion on Hindu law th<; Mimansa prin­
ciples of interpretation. Speaking with 
reference to one of such Mimansa rules, Mr. 
Mayne expressed himself as follows : - “ The 
rule, it finally accepted as a governing 
principle of interpretation would be of 'such 
a far-reaching character that it would he 
advisable to examine whether such a novel 
and disturbing element should be added to 
the difficulties which already encompass

(a) The Vedanta school of Philosophy, the founder of 
which is Vyasa, is also denominated Mimansa and in 
order to distinguish it from Jaim ini’s philosophy, the 
Vedanta is called the Uttar or posterior Mimansa, and
the other Purva or prior Mimansa........The Mimansa of
Jaimini deals with practical or ceremonial precepts 
whereas the Mimansa of Vyasa relates to the theoretical 
or theological precepts contained in the Upanishadas.

See Mr. Golap Ch. Sarkar on Adoption p. 74.

46 INTRODUCTORY.
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every discussion on Hindu law ” (<$). Although 
the commentators refer to * the rules on 
interpretation of Jaimini" in discussing- doubt­
ful questions of law, it is strange that these 
rules were not judicially considered before 
the adoption case from Allahabad (b . The 
fact seems to be that it was thought that the 
rules of Mimansa had nothing to do with the 
interpretation of law but were intended to 
elucidate Vcdie ritual and they were conse­
quently overlooked by Hindu as well as E n g­
lish text-writers and commentators. But 
that the Mitnansa contains much that is valu­
able from a legal point of view will become 
apparent when we deal with ] aim ini’s views 
on the status of women in the next chapter.
That there is no lull English translation of 
tilt Mimansa aphorisms also accounts tor the 
paucity of reference by judges and Eng­
lish text writers on Hindu law (r). 1 here
can be no doubt that the Mimansa oi Jaimini 
contains no new rules of construction but 
are authoritative rules for the interpreta­
tion of the texts of the sacred law of the 
Hindus.

(«) Mayne’s Hindu Law, (Sixth Ed). Pages 34 and 35.

(/>) Ben Prasad vs, Hardai Bibi (F. B.) I. L. R. 14 
All 72,

(c) .See the observation of Sir John Edge in Beni 
prusad vs Hatdai Bibi 1. 1. R. 14 -Ml 7°-

N ^ g J ’AltJCITY OF REFERENCE FO MIMAN.SA BY JUDGES. 47 I J J J
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Difficulties of $ It has been shown that Hindu law has- 
been subject to the rule of evolution and 
has had growth and development. But
though a growth, the whole process of evolu­
tion does not unfold itself, as it were, before 
our very eyes by slow and almost impercep­
tible gradation. In this respect Hindu 
law offers a striking contrast to
Roman law. “ In the history of legal 
conceptions,” says Dr. Hunter, “ the
Roman law occupies a position of unique 
value. It forms a connecting link between 
the institution ol our Aryan forefathers and 
the complex organisation of modern society.
Its ancient records carry us hack to the 
dawn of civil jurisdiction and as we trace 
its course for more than a thousand years 
there is exhibited a panorama of -legal 
development such as can not be matched 
in the history of the laws of any other 
people” (a); From the time that Rome 
emerges into the light of history a continu­
ous history of the Roman law can be obta­
ined. But it is not so with Hindu law. 

Arising from Hindu chronology is extremely uncertain.
A s writers have speculated and differed 

noiogy. widely, it is not always possible to obtain *

*  The discussion in the remaining pages of this 
Chapter is believed to be original.

(a) Hunter’s Introduction to Roman Law, p, 1.
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direct evidence of the relative antiquity o f 
the texts of Hindu law, “ T h e ancient H is­
tory o f India,” say M essrs W est and Buhler,
“ is enveloped in so deep a  darkness and the 
indications that the Sm ritis have frequently 
been remodelled are so numerous that it is 
impossible to deduce the time o f their 
composition from internal or even from 
circumstantial evidence” (a). T h e historical 
order o f the different authorities on which 
our conclusions must rest is uncertain.
Although European writers of celebrity like 
S ir W illiam  Jon es and Professor M ax Muller, 
not to mention a host of other names, have 
with great research and sagacity, tried to 
find out the historic order o f the texts of 
the different sages, they have not succeeded 
in placing the matter beyond the region of 
conjecture and speculation, And the con 
elusion can be safely hazarded that neither 
internal nor external evidence will ever 
suffice to make the chronology of Hindu 
law certain and precise. Indeed, great 
difficulties are felt in dealing with any 
question on Hindu law in a system atic way 
beginning from the earliest times till now by 
reason of the want of an authentic history 
regarding its grow th and development.

(a )  West & Buhler’s Digest of H indu Law, p. 16.
(2nd Edition.)

7 ..



Cu
We do not for instance know whether 
Jaimini preceded Baudhayana in point of 
time or came after him. The practical
difficulty arising out ot such uncertainty 
of chronology is manifest. Our speculations 
have no certain basis. To take an example,

As illustrated Jatnini’s views regarding the rights of women 
and Baudha- are, as we. shall see hereafter, more liberal 
regardmj'wo" than those of Baudhayana. I f  we were
mens rights. cerj:a|n that Jaimini preceded Baudhayana

then we could get sure ground for a theory 
that women possessed higher rights in 
Jaim ini’s time which had been curtailed by 
later Brahminical sages.

A s  has been said already, from the same 
remoter sources of Hindu law, commentators 
have come to different, and sometimes to 
almost opposite conclusions. The age of 
the commentaries can not be definitely fixed 
and it is impossible to say how and when 
different rights accrued to women in the 
different areas. T he opinions among commen­
tators regarding women’s rights are some­
times diametrically opposite. For example 
sister is no heir under the Bengal school 
of Hindu law, although she is an absolute 
heir in Bombay. It is indeed difficult to 
trace how and when from the same remoter 
sources the two schools came to two most 
divergent conclusions.

SO INTRODUCTORY. , k X L j
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The next difficulty arises from the Aiding from
mingling of

of law, religion,. ritual cosmogony Law and reii-
*" . gion and

all in the same code or Dharma Shastra. ritual.
If a precept of law is placed side by side 
with a moral or religious precept, it often­
times is a matter of difficulty to distinguish 
between them. Numerous instances may be 
cited from Manu where the distinction 
between law and religion is completely over­
looked.

There is no orderly classification as in ŵ rtlsl"f/r<?™ 
the Roman law or any of the continental lr,rdf.r!y class,‘ 
systems based on the Roman law In the 
Institutes of Yajnavalka, for instance, the 
Dharma Shastra is divided into three sections 
Achara (ritual), Vyavahara (Jurisprudence), 
and Prayaschitta s Expiation) and the law 
of marriage is contained not in the section 
which deals with Vyavahara (Jurisprudence) 
but in that which deals with Achara or 
ritual although it is clear that the law of 
marriage is one of the important topics that 
fall within the province of Jurisprudence.

Then again although such purely legal Anting from 
writers as the author of Viramitrodaya dis- 
cusses mariages between persons of different J"‘‘gesc_arr<'n 
castes, there can be no doubt that the A
author is talking of something which had long 
ceased to exist. Yet in discussing this part 
o f the law of marriage, he descends to such
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minute details that it would seem as if the 
author was describing the actual practice of 
his time. An obsolete custom or usage is 
referred to in the apparent: faith as if it was 
a current one.

Another difficulty arises from the maxim 
., : , of Hindu law that every sacred text is

Artsing from '
the maxim ecluallv true. The logical consequence of
that every 1 J
sacred text is maxim is a search for consistency. 1 he
equally true. . # ,

judges are bound to elicit consistent doctrines 
from the Hindu law texts and the writers on 
Hindu law are bound to evolve a consistent 
theory out of them. The disinclination of
judges as also of the writers on Hindu law 
to hold that the author o f Mitakshara denied 
the proprietary incapacity of women in 
general and included inherited property 
within the category of stridh.au is to be re­
ferred to this search for consistency The 
decision of the Judicial Committee in the case 
of Thakoor Deyhee vs. Rai Baluk Ram ( n  
Moore’s I.A.p. 173) illustrates this to a certain 
extent. One of the questions raised in that 
case was whether under the Hindu Law 
as administered in the Benares School,

As illustrated property inherited by a woman becomes her
bv the view i i
o’r Mitakshara stridhan and a passage of the M itakshara
regarding stri- . . rr . r . .
dhan. ‘ directly supporting the affirmative ol this 

proposition was strongly relied on in the 
course of argument. But their Lordships

' 52 INTRODUCTORY.



declined to act upon this passage and one o f 
the reasons assigned by them was that it 
was inconsistent with the general spirit o f 
Hindu law as shown by the num erous texts 
declaring the perpetual dependence of 
women. In coming- to this conclusion their.
Lordships ignored the fact that the Mitak- 
shara and the Sm ritis which contained the 
texts about perpetual tutelage o f women re­
present very  different stages o f developm ent 
o f H indu law. It would have been right to 
hold that the author o f M itakshara was a 

stronger advocate ol w om en’s rights than 
the ancient sages and the passage relied 
on should have been accepted notwith­
standing its apparent inconsistency with 
the tenor o f H indu law as laid down by 
the early sages. T h e  truth is, as has 
been well said (a) that the law is only ap­
proaching and never reaching consistency.
It will become entirely consistent . only 
when it ceases to grow . T h ese  are the 
numerous difficulties that beset the in­
vestigator in this and other branches of 
H indu law.

T h e  subject o f our thesis, besides beino- importance of
o  the suhjecl.

of considerable interest, is really one o f 
great importance, for the position o f women 
in any civilisation show s the stage o f evolu-

(a)i Holmes’ Common Law p. 36.
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tion at which the civiization has arrived. 
Law  is one of the agencies b | which the 
life of a  nation is developed and the posi­
tion of women in Hindu law furnishes a 
true test of Hindu civilisation and culture. 
Law  it has been said is the result of social 
and economic forces and cannot be studied 
in isolation from those forces. The position 
of women in any system of law represents 
the thought and feeling o f the commu­
nity with regard to them at the time 
when the law was made. ' 1 he degree, 
says S ir  Henry Maine, “ in which personal 
immunity and proprietary capacity of women 
are recognized in a  particular state oi com­
munity is a test of the degree of the advance 
of its civilization ; and though, the assertion 
is some times made to g ive  it value, it is 
very far Indeed from being a mere gallant 
common place. F o r in as much as no class 
of similar importance and extent was, in the 
infancy of society, placed in a position of 
such absolute dependence as the other sex, 
the degree in which the dependence has 
voluntarily been modified and relaxed serves 
undoubtedly as a rough measure of tribal, 
social, national capacity for self-control..*. 
. ..T h e  assertion, then, that there is relation 
between civilization and the proprietary capa­
cities of women is only a form of the truth that
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every one of those conquests, the sum of which 
we call civilization, is the result o f curbing 
some one of the strongest because of the 
primary impulses of human nature” (a). In 
another place, the same writer says that of all 
the chapters of the law o f persons the most 
important is that which is concerned with the 
status of females (6). T h e  position which 
women occupy in Hindu law is not only an 
index of Hindu civilisation but is also a 
correct criterion of the culture of the Hindu 
race. When the woman stands by the side 
of her husband possessed of full rights, with 
a free and independent will, restrained only 
so far as not to amount to undue liberty, not 
merely the mother of her children but the 
mistress of the household, not a simple 
chattel but a companion and friend, only then 
can it be said that the people amongst whom 
the relation of the sexes is so developed, is 

a truly cultured race.
It remains nowr to conclude this intro- rtan of thethesis.

ductory chapter by describing the plan or 
arrangement of our thesis. *We will deal in 
the next chapter with the status of females 
generally. T h e  third chapter will be devoted 
to the status of wife and the law of marriage.

( a )  Early History of Institutions, p. 339.
(b) Maine’s Ancient Law, p. 157 (Edition by Sir 

Frederick Pollock).
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T h e  fourth chapter will deal with the status 
o f widows. T h e  fifth and sixth chapters 
of this thesis will be devoted to a d is­
cussion of the proprietary position of 
women— the form er chapter dealing e x ­
clusively with inheritance, the latter with 
S trid k a n a . T h e  seventh chapter will be de­
voted to a discussion of the status o f courte­
sans and dancing girls, status being there 
used in the widest sense.

' ’ „ ''-'of 1 ■ ' 1 ' • ' - , ' 1 ' .

■ 1
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C H A P T E R  II.

Status of Women Generally.

* In this chapter will be presented a gen­
eral view  of the status of women in Hindu 
law and the two following chapters will be 
respectively devoted to the status of wife 
and the status o f widows in particular.
T he same ground may therefore in a few 
instances have to be traversed twice over 
but attempt will be made to avoid needless 
repetition as much as possible.

A. chapter in fairninis Mimansa aphoii-
Materials for

sms offers materials for a new theory ic a new theory 
garding the status and proprietary position 
of women in early Hindu law. That these 
materials have not been hitherto accessible 
in an English form is due to the fact that 
investigators in the field of Hindu law have 
not been many ; lor as Dr. Ghosh said with 
great force and propriety, not many /ears ago 
“ legal antiquities ought to engage special a t­
tention, as India offers a rich and varied field 
for such enquiries. I he harvest has long 
been ripening for the sickle, but as yet, to 
our reproach the reapers are few in number, 
and that wealth of materials which should be

~^T~Portions of this chapter within asterisks are the 

result o f original" research

: 8 ; ;I'!
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our pride is now our disgrace” (a). A  study 
of a few Adhikaranas in the first chapter 
of the sixth book of the said aphorisms 
will make us modify considerably, if not 
reverse altogether our generally accepted 
notions regarding the personal and proprie­
tary capacity of women in the earliest times

G en ra lly  r  t i t
accepted O t W111C I! W G h cl V 6 3.11 y f 0 CO TO. 'H 111J Ct i O
theory. has been the accepted creed with the 

majority of the writers on Hindu law' that 
women were in very ancient times regarded 
merely as chattels (6), that they could be 
bought and sold and that they were treated 
like slaves, that they were incapable of hold­
ing property and that gradually both their 
status and proprietary position were ele­
vated by the later Smriti-writcrs and the 
commentators. In fact according to the pre­
vailing theroy, the general principle followed 
with respect to females is, that no right can 
be clamied by them unless it is supported by 
express authority

flJ‘nce,niSon have already indicated in the intro-
Hmdu Law. ductory chapter what influence J  aim ini’s 

Purva Mimansa exercised on Hindu law.
The. Purva Mimansa teaches the art of 
reasoning with the express view of aiding

a * Dr. Rash Behaii Ghose’s Law of Mortgage in 
India, 3rd Edition, Page 5.

((> Mayne on Hindu taw, Page 86 (6th Ed )

■

f
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the interpretation ol the Vedas which, as 
we have seen are the primary source of 
Hindu .law. Purely legal treatises like the 
Mitakshara and the Dayabhaga, the Dattak- 
Mimansa and the Dattak-Chandrika, the 
Viramitrodaya and the Vyvahara Mayukha 
by Nilkantha contain instances of the appli­
cation of the Mimansa method of reasoning 
to the discussion and determination of juri­
dical questions. From these and other numer­
ous references in the writings of the commen­
tators to the Mimansa principles of reasoning, 
it will appear that Hindu law owes a heavy 
debt to the Mimansa system of philosophy.
W e will presently discuss the aphorisms Aphorisms

1 J A suggestive of
which are suggestive of the new theory, the new. thep-

ty.
M adha vac ha rj y a, in his commentary on Jai- 
mini’s Mimansa known as Jaim ini’s Nyaya- 
mala Vistara describes the third Adhikarana 
of the first chapter ol the sixth book as “ the 
aphorisms which negative the view of the 
personal incapacity of women” (a), The sixth 
book of the Sutras deals with the Adhikarana 
which relates to Adhikara Vidhis. The word 
Adhikara according to the Sanskrit gram­
marian Pan ini involves the idea of authority 
with obligation. Adhikara Vidhis would 
mean rules regarding personal capacities 
or incapacities. In the commentary of

{a) 7r<fH tw i t ro w ?  I

I ecifeN

■ * - >
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ja im in i’s Mimansa Darsan by Sabar Swami, 
the great Vedie Scholar, the said third 
Adhikarana of the sixth book is headed as 
“ the Adhikarna that deals with the equal 
rights of men and women in the performance 
of sacrifices etcetra.” W e shall see the signh 

. , ,  finance of the word etcetra hereafter. BeforeAclhikarana
explained, we enter into a study of the said Adhikarana 

it is necessary to explain what is signified by 
the word Adhikarana. An ‘ ‘Adhikarana” is 
said to consist of five, limbs (parts). A ccor­
ding to Kuniarila Bhatta who has written a 
gloss on Sabar’s commentary of J aim ini Vs 
Mimansa, the matter to be considered or 
discussed, the doubt raised concerning it, 
the prim a facie or wrong view with regard

Jaimim s me- L „ . -
thod of dis to it, the refutation of the wrong view and
sussion. . i r t -i r

the conclusion constitute the rive limbs of 
the Adhikarana (a). The verse of Kum arila 
cited below shows the method of discussion 
of a theme pursued by Jaim ini in his M im ­
ansa aphorisms. T o  explain the matter 
more clearly, the sage in dealing with any 
one topic will first state, in the form of an 
aphorism, the matter to be considered, and 
then the doubt which might be raised concer-

(a) fw q  i

Kumarila Bhatta cited in fdPmw by Raghunand.ma.
See also Madhavachafiyas’ Nvamala Vistara, page 3.

/ o* Ctg\ ' '■■■■ G GO ,G OG'G ■ -G "... -O'.'/ ' ■
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riing it ; next he will proceed to state the 
view which is opposed to his own (Purva 
paksa), then other aphorisms will follow in 
support of the opposite or wrong view. W hen 
the latter becomes plausible or prirna facie 
reasonable the sage will proceed to refute 
the same, giving reasons to support the refuta­
tion and will lastly state his own conclusion, 
all in the aphoristic form. This is the general 
method pursued by Jaim ini in bis Sutras but 
there are exceptions to the rule (a).

T h is topic or Adhikarana regarding the 
equal rights of men and women to which 
reference has just been made turns on a text 
of the V edas to the following effect \b) :—

“ D a rs a  P u m a  Masabhyam Sw argakam o  
y a j e t a T his Vcdic text is in the nature of an 
injunction or command and may be transla­
ted thus, -Perform the sacrifice of D arsa  
and P u m am asa  for the purpose of attain-

(a )  M r. Colebrooke described this method in the 
following terms :— It will be observed as has been in­
timated in speaking o f the members of an Adhikarana 
in the Mimansa, that a case is proposed either specified 
in jaim ini’s text or supplied by his scholiasts, and upon 

this a doubt or question is raised and a  solution of it is 
suggested which is refuted and a right conclusion est­
ablished in its stead. Colebrooke’:; M iscellaneous- 
Essays Vol. I  p. 316.

I X ■



ing Heaven (a). Now a question is raised 
whether men alone are competent to perform 
these sacrifices or women also. We proceed 
without further consideration to translate the 
whole Adhikarana with the commentary 
of Sabar Swami thereon, as it has never been 
translated before and therefore has not been 
accessible hitherto to any but Sanskrit 
scholars. After we have done so, it will 
be seen that there is much in it that throws 
light not only on the status of women in 
early Hindu law, but also on their proprietary 
position. We have adopted the commentary 

i or Bhasya of Sabar Swami as it is the oldest 
ni’s Mimansa. anq tpe on]y fhll commentary in existence on 

the Mimansa Sutras. This commentary of 
Sabar Swami has in its turn been commen­
ted on by Kumartla Bhatta in his Tantra 
Vartika, Sloka Vartika and Toop Tika. It 
may be as well to mention here that 
amongst the later commentaries on the 
Mimansa Sutras, Nyarnala Vistara by 
Madhavacharjya, to which reference has al­
ready been made, and the Sastradipika by 
Partha Sarathi Misra have attracted the 
attention of Sanskrit scholars.

(a )  This may also be translated as

Those who are desirous of attaining heaven should * 
perform the sacrifice of Darsa and Purnamasa.

« ( . g ) i  . ( f i T
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Sixth Aphorism of Jaimini (Chap- Translation 
tor VI, Pada I, Adhikarana I I I )  °fsl̂  APh°-

As the particular gender is specified 
it refers to males, so says (the sage) Aiti- 
sayana.

Comment of Sabar Swami.

The V edas say that one who is desirous 
<9<niin^ id eaven should perform the 

sacrifices ot Darsa and Purnamasa. A  doubt 
is raised viz. whether by the above revealed 
text a man alone having the desire of attain­
ing Heaven is declared competent to per­
form sacrifices or no distinction between man 
and woman in this behalf is indicated. (Let 
us see) what is reasonable. Aitisayana 
thinks that man alone is competent to per­
form (sacrifices) for the masculine affix to 
the word (Sw argakam o) is significant; W hy ?
Because gender is specified ; therefore the 
words Sw argakam o yajeta (sacrifice for the 
purpose of attaining H eaven) refer to man 
only and not to woman (Purvapaksa).

u ^ i - i f r i 3TTd^: 11 i  ii

W  ^ ? 5fETI 3 % SfowuR: 1
fsrftfr wfe,

r̂nfr , cffiTir? ariffiftr, ?r a u „



Seventh aphorism of Jaimini.

(That competency of man only to per­
form sacrifices is  intended in the Vedas) 
because it is said therein that fin the case 
of destruction of the child in embryo 
whose sex is unknown) sin is committed.

Comment of Sabar.

In the case where the (child in embryo) 
of a bramhtn woman is destroyed before 
the sex of the child can be ascertained the 
person causing such destruction is called 
Vrunaha  in the Vedas. Vrunaha is the

tt n II

to 1 w

'3dlfcL w i  t H*** 1 « 1
1 *  f* fw rt ^  ^

to **if*<i 3 ^  f#?r1 *w m f o f t m

vm wwrtt i jw »  w<w «rvrattPwr<wfl fro *
*T0M fturaroTO wPift *tfj*r*

tfBtrfatfwn 5ftiP« fTOhVVcr u a*i.
w fa 1 *i$lfl*nwrefarr. 1

1 ««n*fo Htfsfwh ***» qww|5l?tfir 
1 » *«***& ***& &  • * » 9^ -«

qq nm
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greatest sinner ; since he destroys one 
who produces benefit both in this world and 
in the future. Therefore Vrunaha is one 
who has destroyed tlie sacrifice itself by 
destroying one who might perform sacrifices.
Hence by the word Vruna the V edas mean 
sacrifice because sacrifice protects (all 
persons) or produces prosperity. Therefore 
Vrunaha is one who destroys a sacrifice. T h is  
indicates that a person having the capacity of 
perform ing sacrifices should be a male and 
not a female. B y killing a child in embryo 
before the sex of the child can be distingui­
shed sometimes a male child is killed. In- 
that case as one who is competent to per­
form sacrifices is killed, that destroyer 
is called Vrunaha. But if both man and 
woman were competent to perform sacrifices 
then whether the sex o f the child in em bryo 
were known or unknown still a sacrifice will 
be thwarted or destroyed. It would in that 
case have been unnecessary to use the 
qualifying word A b ijn a U  (beiore sex o f 
the child can be distinguished) in the Vedic 
text. Therefore the masculine affix to the 

r word Sw argakam o is significant. So also 
there is another text :— “ W hoever kills a 
pregnant woman, becomes a vrunaha. I he 

y word A treyi means pregnant woman, being 
derived from A tra  (in the womb o f whom,

9
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Vidyate lives a  being) («). ju st as in the 
case of the text, kill an animal for sacrifice, 
a male animal is intended because o f the 
specification of the masculine gender sim ilar: 
ly in the passage above quoted (Sw arga- 
kamo yajeta) significance should be given 
to the gender or masculine affix. (Argum ent 
in support of Purbapaksa).

Eighth Aphorism of Jaimini.
Badarayana says that any one (whether 

man or woman) belonging to the three 
regenerate classes is entitled to perform 
sacrifices as there is no class distinction 
in the word (Swargakamo) therefore 
woman also is included because the threfi 
regenerate classes consist of men and 
women alike.

(a) Although the word Ahijnate does not occur 
here still in order to harmonise with the text of the 
Veda cited above, the word Abijnate will have to be read: 
into the text. This is apparently suggested by the ex­
ponent of the Purvapaksha. ( Pnma fade  or wrong view),

snfw r| r\wr<{ m fa

tt C  II

3955?: qrg 1 gtftsfaijns tf«r 1 « i f#  1

i unr i fwA  srtk anftr-
îRhfijar: \ %mr 1 wq 1 sfifinr.,

T̂T?f 1 irfi? sis?*t mTmm ’ufasHfer * 1 ^  ^ t
w  f  *it, artftrf^q 5 ?  stsfk fa^ K ^  1 1

ief*T i *nfr *t gfqnrfafcr 1

^ ' ' 1
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Comment of Sabar.

H ere the use of the word ( g —  I u) is in­
tended to show that this aphorism contradicts 
the view above stated (Purvapaksa.) It can 
not be that men alone have the capacity to p er­
form sacrifices for B ad aravan a thinks that any 
one belon gin g to the three regenerate classes 
can perform  sacrifices quite irrespective ol 
sex. H ere  a doubt may be raised viz. w he­
ther tile word Sw argakam o can have ever 
any possible reference to classes at all.
T h e  P u rva-p ak saan sw ers “ N ever. Because 
the collective compound consisting o f the two 
words S w a rg a  and K am a points to one who 
possesses the desire o f attaining H eaven. 
T h erefo re  by what word, it is asked, is re fer­
ence to class indicated? Upon this the Sid- 
dhantin (author of the aphorism s) answ ers :
“ True there is no word which has direct 
reference to class but by the word Sw arga-

■ $r. i i finrfw: faifa fast­

en  i t i snm

f«raff I faanstf ter I as i t

t wtfa?MTaaifffr, 1
%  «r i ■ qmWsfa i t t fw m f

TtpTM^  ̂ t a  i faa®!^(aT?r i aana

isqfq urtftSffi II G tt fa*5 »
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kam o is signified that men and women are 
entitled alike (to perform sacrifices). T h e re ­
fore no significance is g iven  to the masculine 
gender. W hy ? Because the masculine affix 
to the word Sw argakam a can not restnct the 
term to males alone ; for em phasis is Said 
on the qualification alone. T h is  word SWar- 
gakam o refers to the person who has the 
qualification ol possessing" the desite of a t­
taining H eaven. A s soon as the word 
Y a je ta  (pray and sacrifice) is uttered, it 
raises the question as to who is to do the 
act (o f sacrifice). It does not raise any 
doubt about the sex of the person doing it. 
T herefore by the word (Sw argakam o) it is 
indicated that both men and women are 
entitled (to perform sacrifices). Then if it 
it be said that by the masculine affix to the 
word (Sw argakam o) it is intended that 
women are excluded from the right of 
perform ing sacrifices, the answ er is that 
masculine affix may refer to males but it 
does not exclude the females. F o r in order 
to exclude females (from the right of sacri­
fice) three difficulties will have to be 

faced. In the first place we will have 
to contemplate that the collective word 
Sw argakam o does not carry  its own im ­
port (for the word. Sw argakam o which 
means w hoever has the desire o f attain-



'I | |  ■ THK NINTH APHORISM. 69 ( f iT
y ‘ • ^  ̂y A. J

ing Heaven can refer to both sexes). In 
the second place we will have to assume 
some other meaning than that contem­
plated by the text (for we will have to 
read into the text m e n  having desire of 
of attaining Heaven can perform sacrifices 
the words a n d  n o t  w o m e n ) .  In the third 
place we will have to go against recognized 
facts. In our view the masculine affix is not 
without its use for by the use of the affix we 
are not guilty of breaking the conventional 
rules of grammar a ) .

Therefore women are included (in the 
text Swargakamo yajeta) for they are not 
excluded from the three regenerate classes 
competent to perform sacrifices. (This is 
the Siddhanta or the conclusion of the sage 
J aim ini).

Ninth aphorism.
Because it is enjoined as it is heard.
(a According to the Sanskrit grammarians, a word 

can not be used without an affix ( fawfifc

11 e. it

qqfafffa tptmfVfspH wrwtifSr i ttppvfc-
1 i t̂rer i fir

m :  fam *n»r *r qwq fsadfir t v i  

g qqd qwei f*§bni$![ i tnirw ^

SI ŝsjqTIpsft: [ Sfsqi qssrftqftq' q |
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Comment of Sabar Swami.
You, the exponent of the opposite view 

(Purvapaksa) said that just as by the Vedic 
text “ kill an animal for sacrifice” a male 
animal is intended by reason of the m as­
culine affix to the word “ anim al” so here In 
the present case as the word Sw argakam a 
ends with a masculine inflection it follows 
that males alone having the desire o f at­
taining H eaven are entitled to perform sacri­
fices, But, says the Siddhantwin (author) 
this view o f the opponent is not tenable. 
H ere (in Sw argakam a) the masculine charac­
ter o f the class does not qualify the individual 
or person within it. If it was so intended, 
then notwithstanding the masculine affix the 
right of women to perform the sacrifice 
could not be withheld. But in the text 
Pashupi A  lave t a , the class o f animal ’e x ­
pressed by the word Pashum  only (is heard

srw 1 € srarafa 1 w ? q -

sisf M 5W jtu *?r *r*N t m

f̂cT m  qfurMsW t 1 t
^ 1 fa f q»ff q farai: 1

vrefa i Hfayfwfc ^wrann « atahfa has t Tmw

n 1 n tV  f f  <?«nr 1 a  U  w* a re r ^  aH n

tjkut: 1 h? i *r ^  nnf^i-

h <?. u *rt* hr® ji
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to) qualify the performance of sacrifice, that 
is to say in the text the relation between 
the class of animal and sacrifice is indicated, 
not between any thing (which does not 
belong to the class of animal) and the 
sacrifice. As the class of animal is con­
nected with the sacrifice so the singular num­
ber and the masculine gender of the word 
P a s  h u m  also qualifies the sacrifice. There­
fore we hear that the sacrifice is circums­
cribed by many limitations. Therefore the 
sacrifice should be performed as the text is 
heard (with many qualifications) because 
emphasis is laid on every qualification ( a ) .  

(Objections answered).

(a) This literal translation of the comment of Sabar 
is somewhat difficult to understand and therefore the 
following explanatory note is needed :—

According to Patanjali, the great commentator of 
Panini, words are divided into four classes : those deno­
ting (a) class or concept (b) qualification {c) actions (d) 
individuals (things). Therefore the word which denotes 
class can never refer to individuals unless it is restricted- 
by qualification. Here the word “ Pashu” belongs to the 
category of words which denote “ class” only. Therefore 
unless it is qualified by gender and number, in the text 
P a : h u m  a h m e t a  all the.animals will have to be destroyed 
which is impracticable. There is a good deal of differ­
ence between the words “ Pashum” and “ Swargakamo” 
for the word “ Pashum” indicates a certain species of 
class vis. animal whereas the word “ Swargakamo” i% 
not limited to the male sex, but refers to any one of

V<S* ■
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Tenth Aphorism of Jaimini ( a  .

Men alone have right to perform sacri­
fices because they have capacity to 
possess wealth as is evidenced by the 
sale and purchase by them of things but 
women have not the capacity to own 
wealth as they themselves are treated as 
chattels (by men.)
whatever sex who possesses the desire to attain Heaven.
Unless the meaning of “ Pas hum ’ is restricted by a gender 
or number all animals will have to be sacrificed accord­
ing to the text which seems to be an impractable thing. 
Therefore according to proper mode of reasoning the 
word “ Pashum” must be restricted to “ one animal of the 
male sex hence the significance of number and gender 
But in the case of “ Swargakamo” we find no necessity of 
ascribing any significance to the qualifying affix for it is 
not impossible to conceive that every one who desires 
Heaven is entitled to perform sacrifices. The original 
verse of Patanjali in which this division of words is 

stated is as follows :—

HW. faqi II
(a ) This Aphorism of the sage Jaim ini again sets 

forth other objections raised by his opponent with a view 

to refute the same.

%ssmtt| s s r d fw ’ arefairaraTfT-

h t ® »
rpn <3 wRfVwrc: i i sssfunft f?  fpfMft *

%a; i 4iirff Till iftfyf«4srsr, \

afrznr l i f t i  ^ fassu w T n  i nj«f^iir«rtlgwt fy  t o :  I

fqm s sNwt i fq a w r m ^ ft w : i
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Comment of Sabar Bwami.

Males alone are entitled (to perform 
sacrifices) for males alone and not females 
possess the requisite means (wealth) nece­
ssary for performing sacrifices. Sacrifices
can not be performed without wealth.....
Women cannot perform sacrifices as they 
do not possess the capacity of owning pro­
perty or wealth. Why ? Because women 
are like chattels for they are themselves 
liable to be bought and sold, They are 
sold by their fathers; they are bought by 
their husbands. As they can be sold they 
can not have any right to their father's 
estate. As they are purchased they can 
not have any right otfer the property of 
their purchasers (husbands). The Vedas say : 
let hundred chariots be given to the father 
or guardian of the bride, (and in the Arsha# 
form of marriage) let one ox and one cow be 
given. It is apparent that the gift of 
the hundred chariots is made with the 
object of inducing the bride’s father to part 
with his daughter hence the gift can not

aftaram wa w n *t i fawst f% t TOwfatf

*f%g*ref*r s ft* Tt^er h « 95* ft
* There were eight forms of marriage as we shall 

see later.

IO
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be said to be made for a religious purpose 
(Purvapaksa) (a).

Eleventh. Aphorism of Jaimini.
In the same way other evidence 

is found (to  support the opponent’s 
view).

Comment of Sabar Swami.

The text of the Smriti “ If any woman 
being purchased by the husband has sexual 
intercourse with another” shows that 
women could be bought. (Illustration in sup* 

port of the 10th aphorism).
Twelfth aphorism of Jaimini ( t ) .

The act of women which leads to ac­
quisition of wealth conduces to the bene­
fit of her husband (and not to her own).

(а) By this process of reasoning the Purvapaksa 
(exponents of the opposite view) seek to make out .that 

women are on a level with chattels.

(б) This aphorism is given in support of the Pur* 
vapaksa (opposite view) and meets a doubt raised by 
way of anticipation— a doubt which the followers of the 

author (Jaim ini) may raise.

m \  11 \ \  n

gi sftcuif nun s

n t * u

VI 31 3iT|33 31 W^FplTblci, 3 3  3^33

t 1 eEEWWT 3  I 3^1 fV =8 *3.31, 331

3 3  r,<ftd BSfa 3 8 3  I 8 lfa3 8 3 T TOT»[ I 3  33



Comment of Safoar Swam !
I f  any one objects that a  woman may 

perform sacrifices with wealth which she 
earns by cooking food for others, or by sa ­
ving from the food (diet) given, her the ans­
wer is that that is not her wealth.

W hen she herself is another’s property 
the acquisitions belong to that other. A gain , 
w hatever she does is intended for the pur­
pose o f serving her husband. L eav in g  the 
duties \a) towards her husband she can not 
do any thing for herself ; whatever is acquir­
ed by her by other means belongs to her 
husband. S o  we have it in the Sm ritis A  
wife, a son and a slave these three are de­
clared as having no wealth o f their own.
T h e  wealth which they may earn is the 
wealth o f the man to whom they belong.

Thirteenth aphorism.
The earnestness (o f w om en) fo r per­

form ing sacrifices in order to obtain its 
fru it is the same as that o f m en.___

qfrsnsr fit 'w fa  1 W IS * *  iWWlTaqj*, ^
<cf i

wt-A gvrs or? % i
a aw o H # v *  fa* i

(a) The suggestion probably is that the whole of 
her time must bo devoted towards serving her husband.
She can not call any time her own.

t m  »
rjsjs?: i ^ r̂er̂ fai i f’ fibn *hfa i
30T i aifiTSTWTW *!U«tI <T3it

/ £ ?  A* - . ^AfA i (2t
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Comment of Sabar
The word g  (tu) in Sanskrit indicates 

that the objection of the exponents of the 
Purvapaksa is finished and the answer of 
Uttarpaksa has commenced. It is not a fact 
that women have no capacity to possess 
wealth. They have the capacity of owning- 
wealth, They have the desire and earnest­
ness for obtaining the fruit (attaining the 
merit) of performing sacrifices tin common 
with men). According to the Smritis, a l­
though (it is conceded) that they (women) 
have the desire for the fruit of performing 
sacrifices still whatever they earn belong to 
those (men) to whom they (women) belong.
But according to the Sruti whoever has the 
desire for obtaining the reward of performing 
sacrifices can perform them. If you want 
to make women subordinate to or dependent 
on others and incapable of possessing wealth 
according to the text of the Smritis, then 
there is a conflict between the Sruti and the 
Smriti, This is not reasonable or just {a ,

tfisnbtaffa i q7«*rrf«r*?T i srh? wfaragg-n-
*n*ft qtwWf ̂  «f?r *r ?rw m m

. *
f̂rTTr̂ ft I *1 I cT̂ itg Wlfy-d tffil

wst #fk it u  « «
( a )  There is a well known rule of interpretation in 

Hindu law that in a conflict between the Sruti (revela­
tion) and the Smriti (recorded recollection) the former 
(Sruti) must prevail,
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Therefore women having the desire for the 
fruits of the act of performing sacrifices must 
on the strength of the Sruti, and in entire 
disregard of the Smritis be held capable of 
possessing wealth and performing sacrifices 
(Uttar paksa).

Fourteenth Aphorism.

They (women) arc also possessed of 
wealth.

!
Comment of Sabar.

1 But she (woman) has the capacity of 
owning wealth or property. At the time 
of marriage when the bride is presented to 
the bridegroom the father of the bride is 
required to utter the following :—She (the 
bride) should not be prevented (by the bride­
groom) from acquiring Dharma, performing 
religious acts, from acquiring wealth and 
from fulfilling her legal desires. Therefore 
although the Smritis speak of the incapacity 
of the wife to possess wealth that is very 
unjust, because that is opposed to the Sruti.
The theory of their dependence can only be

^  1) l  8 II

toft: afi'Uh Tmftr i v f f w t —

^ -ina n i zngvt i wmk^4t

$fiT ! WEWiWfflr I NkfklftVTrT I 3W1?
ti ? »  it H
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supported to the extent necessary to res­
trict them in their dealings with society {a). 

Fifteenth Aphorism.
The purchase (of girls) is a religious 

ceremony.
Comment of Sabar

A s to what was said of the purchase 
of the girl, it is not a purchase ; it (gift) is 
merely a religious ceremony made to fulfil the 
Jaw. For in the case of purchase there is 
variation o f price. The gift of hundred 
chariots by the father does not vary. It is 
constant in all cases. Hundred chariots are 
given in all cases whether the girl is beauti­
ful or not beautiful (ugly) (a). The texts of

(a) Ja tm in i d o es  not restric t the lib e rty  o f  w om en .

T h e  re s tr ic tio n  is S a b a r ’s w h o  lived  an d  flo u rish e d  a fter  

th e  p e rio d  o f  the S m rit is  an d  w as to so m e  exten t in flu  

en ced ' b y  th e  tea c h in g  o f  the S m ritis . B e s id e s  the re s ­

trictio n  su g g e s te d  w ou ld  seem  to  b e  a  re str ic tio n  to 

w h ich  e v e ry  m an is a ls o  su b je c t  as m e m b e r  o f so c ie ty .

mm n 1 * it
1 g <ftg t m  sfa 1 H•■Jl (F,

mtfcT I f a ?  ?UtfT I SRTfl fa r q

wrfVRP"?! W  nfeT I Wlrj 'T fttpi ! gurt

It It f^0 A
(a) T h e  su gg estio n  is th at is th at if  th e  tra n sa ctio n  

w ere a sa le , in th e  c a se  o f  h a n d so m e  o f  b e a u t ifu l g irls  

the p r ic e  m ay b e  less than  in  the c a s e  o f g ir ls  th at a re  

not h a n d so m e . B u t  a s  th e  g ift is c o n sta n t  in a ll cases  

viz 10 0  c h a r io ts  it is  p a id  not as p r ic e  but in p u rsu a n ce  

o f  a  cu sto m .
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the Srnriti about the transaction being a sale 
are opposed to the Srutis and should be 
ignored or disregarded. Therefore the 
conclusion is that girls are not sold.

Sixteenth Aphorism.
Certain Vedic text shows that women  

have the capacity of owning and posses­
sing wealth.

Comment of Sab&r.

(The Vedic text) is as follows :—
The wife is entitled to the wealth 

given at the time of marriage (Yautuka) 
and whatever is acquired by the husband is 
permitted to belong to her. Women are 
made to perform sacrifices on account of 
their wealth. Wealth alone is their strength.
By virtue of wealth which they possess they 
are entitled to govern another’s (their hus­
band’s) household. 1 hus ends the Adhi- 
karana which deal with the equal rights of 
men and women to perform sacrifices.

(a) It is to be noticed here that Jaimini makes no 
distinction between wealth acquired by inheritance and 
wealth acquired in other ways.

ii % $  u

tjait ii JT<T*̂ nri fpfm% t t\v,\ VITO

u*v; \ w ;  i w ro <?m; vm w m -

«f*f II II if
untifiwrTOi ii t ii



The next topic or (Adhikarana) deals 
with the rights of husband and wife to per­
form sacrifices jointly. We now proceed to 
translate this Adhikarana also as wc think 
that it contains much useful information re­
garding the Status of women in early Hindu 
Law. But before we do so it is necessary 
to state that in this Adhikarana which we 
are going presently to translate, Jaim ini has 
departed from the usual method of discussion 

dlowed by him in his Mimansa Sutras.
W e have seen already that usually jaimini 
states the view opposed to his own (Purva- 
paksa) in the form of an aphorism then he 
states the reasons supporting the opposite , 
view and lastly he stated his own conclu­
sion (Sidhwanta) But in this topic about the 
rights of men and women to perform sacri­
fices jointly he reverses the usual mode 
and states his own conclusion first.

Seventeenth aphorism of Jaimini.
By virtue of (Vedic) texts, the hus­

band. and wife while both are capable of 
possessing wealth should perform sacri­
fices jointly.

li t  H

am  l m  \ fis
rj*m  ? set i fid t•s N ^
lu ifii | f?r: i t in f

» irartm w veil *i it  iw l
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Comment of Sabar.
It has been established that both hus­

band and wife have the capacity of 
ow ning or holding wealth (property). N ow  
a doubt is raised whether they are to per­
form sacrifices jo in tly  or separately. L e t 
us see which o f these alternatives is prlm a- 
*acie reasonable. T h e  form er (i.e. separa­
tely) seem s reasonable. W hy ? Because 
the singular number is significant and

srwfU, 11 vm i 4^n$v-

^  wpf j rrrwr): t <?r f% Ru;fte, vb rhj r

mm m RrfRRfrRtePR i rri RRitj^vifaRsq-

fnfcn i rtFr-ir ^r r riFr/jr  j f̂>r

wtfRteR RWRitfsteR rfst r rfw ?rar*m*Ts*nt
(

- ^  prl R5jrtfWftf’̂ iT«!Mi,5 f*R*n RWRun: rrj-

Af«?i t i r i tfari:
nwrft 3f%, «t|# enr i *r*r3$iTW*n i ii«irscfi ffRRrfti 
?f<MRr?rotnff bun? Rq-WR t qznwwtiwft r ugfirimfr, i 

*ra*te p-rr̂  t âft Rw*rr Ĥrr*r sfTw^r^efrfRTcrrh tf»rte 
fiRSFT̂ tf%jeftfR% i rr r i cfsfffrr % iRrfVfter^H, r 

.after i q # t e  R E rr^ a j^ q fl i r r pe r  ?%  r  rtrY, r  ?ifte; |

^ifte » rr ^mrtr'kfib r ; m f^
5teT Rr*nfRR Rf rraftte nrf, *?*pq?t—Rmn mfei? re; 
mmfmn m -̂’S:, mjr’im mfftn e r r  ^fofEfbr:

R«r"t i m,rn* M s f w r ,  t w i m  Fmm: i e®- 

r e -estr̂  tester?!, rtr ^srfvnrfrfen  rw unft 

1 1



emphasis is laid on the act of performing 
sacrifice. Just as two men can not jointly 
perforin a sacrifice similarly a man and a 
woman can not jointly perform a sacrifice. 
T his view being- primafacie reasonable, a 
refutation becomes necessary. The refuta­
tion o f this view is embodied in the 17th 
Aphorism. It is distinctly mentioned in the 
Vedas that they (husband and wife) must 
perforin sacrifices together. According to 
the Sm ritis the wife is not to be prevented 
by her husband from performing religious 
acts, from acquiring wealth and from ful­
filling her legal desires. She must per­
form religious acts jointly with her hus­
band. Both must join in the duty of raising

wftwrrcW 1 q<?mf̂
ft tspsfict trarapi: 1

1 w  sr«heft wfiit 1
ysj % n <{tq

^  wt(*us € enqr*& *f
qqpj qnm: i 1 we« qi *iA

qaq^iaig, w<a:Fq Ysqvnifcftr 1 v% g qtfanwChw 
«?q 1 *i as q#t wfaroi qsrqR^qfcq firefa I v>
T,l«fsq§6( qq-fTWatsW R W l ?TCssr*(| q«tf

5*q*ft*h*[ 1 aw qnrtsqsy qan <r<W: 1 stTcw^TO- 

fawrat sjr qq q tfwa 1 aai Ff ffjfNrar q«rif fq*u
I q«i faster q«tffa» m  sficqqfg qqtl qtftfqftT 1 

. ^qNancws aq 1 fa fTTfir «qffa n 11 fa* 11

«
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issues. But then it is said that the texts 
of Smriti can not override the texts of 
Sruti which indicate that the doer of the 
act of sacrifice is a single person as the 
word “Swargakamo” ends with the inflexion 
indicative of singular number. This can 
not be said for there are certain acts which 
must be done by both husband and wife, 
for instance the sacrifices of D a r s a  P a u r n a -  

m a s i  a n d  J y o t i s t o m a . In these sacrifices 
(it is essential that) both the husband and 
wife must (view) the A jy a  (clarified butter) 
which is to be poured into the sacrificial 
fire. If this condition of the clarified butter 
being seen by both husband and wife is not 
fulfilled, then the sacrifice must be regarded 
as improperly done. Then again it may be 
said that the text refers to different cases e.g. 
when the husband is the performer of the 
sacrifice the wife is required to see the 
clarified butter and v i c e  v e r s a , when the 
wife is the performer of sacrifice (yajaniana) 
then the husband is to see the clarified 
butter. But you can not say so. It (con­
dition of being seen) is not a qualification 
of person seeing. (It is of the essence of 
the sacrifice) that the A jy a  which is to be 
used in the sacrifice must have been seen 
by both husband and wife conjointly.
Therefore if only one of them sees the A jy a

I ®  f  < S L
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the sacrifice is improperly done,, Every 
one of the expressions used in Vedic. texts 
is obligatory, Then it may be said that 
where a woman is the performer of sacrifice, 
she may ask a man to see the clarified 
butter by paying him a price for his labour 
and trouble, and similarly v i c e  v e r s a , where 
a man is the performer of sacrifices he may 
ask a woman to see the clarified butter by 
paying her something for her trouble. But 
even this can not be. P a t n i , the legally 
married wife is the principal female factor 
in this sacrifice and not a woman who has 
been bought. The word ( p a t n i )  is a corre­
lative word ; (it means a woman who has a 
right to perform sacrifices jointly with her 
husband). So also the Yajmana must he a 
person who has a right to perform a sacri­
fice. He can not be a person bought by .the 
wife for the purpose of joining in the sacri 
fice. He must be the husband of the woman.
The command of the Sruti is that the 
sacrifice is to be performed by a man in 
company with a woman. The Smriti does 
not contradict the Sruti but says that tha 
woman must be no other person than the 
wife, Although the Sruti (Veda) does not 
use the word P a t n i  i.e, wife but uses the 
word S i n .  (woman) generally, still (the word 
Stri) must be taken to mean the wife as the

J g s y  p  '
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Sm riti explains. Therefore what was said 
before that a man or a woman has each 
saparately a right to perform sacrifices, on 
account of the word Y ajeta  being indicative 
of the singular number must be abandoned 
as untenable. I should ask a question, to 
those who hold the opposite view. If in 
your opinion the word Y ajeta  indicates that 
the performer o f the act o f sacrifice must be 
a single person, how is it that the sacrifice 
is performed by sixten R ittik s  (priests). It 
is to be said that there would be as many 
different acts as there are persons to perform 
those acts. W hen we say that a Yajam atm  
is performing a sacrifice we mean he 
is doing the act peculiar to the performer 
( Y ajm an a), which consists in the appoint­
ment o f priests to perform the sacrifice.
In the same manner when we say that 
A d h ya rju  (a priest who is appointed to per­
form the acts specifically indicated in the 
Y a ju r Veda) is performing a sacrifice, we 
mean he is doing his duty as such priest.
So when we say that the vessel is cooking 
food we mean that it contains the food which 
is being cooked (a), W here the singular

(«) It is doing its own peculiar act ot' holding the 
food which is bt?ing cooked.

According t o  the S a n s k r i t  grammarians the same 
verbs bear dhTeren* meaning when applied to different 
subjects or things*



number is specified there the doer of the act 
must be a single person. H e must do alone 
the duties peculiar to himself. He cannot 
perform part of his duties and leave the 
remaining part to be done by another. For 
example one of the duties of the Yajam an  is 
that he must make a gift of 1 1 2  cows to the 
priest as his fee or remuneration. It will not 
do for him to give away too cows leaving an­
other to make a gift of the remaining twelve. 
Neither will it do for him to give away 56 
leaving another to make a gift of the remain 
ing fifty six. In the present case the duties 
of wife are different from those of the hus­
band. Therefore if she perform her own 
special part in the sacrifice, that cannot 
affect the single character of the act o f the 
husband vis. the performance of the sacrifice.

Therefore notwithstanding the joining 
by the wife in the act of sacrifice, the Y a ja ­
man or performer of sacrifice is a single 
person. In the same way the fact of the 
A d h ya rju  performing the duties of priest 
does not destroy the single character o f the 
act o f the Yajam an. Therefore the sacrifice 
must be done in company with th» wife. 
Because the wealth belongs to both husband 
and wife jointly. The wife is entitled to 
wealth earned by the husband and vice 
versa Hence sacrifice mu£t he performed

& ) • ) ' ■  86' STATUS OF WOMEN GENERALLY. V j l  j
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by l:oth jointly because if  one o f them is un­
willing to perform it, the gift cannot be 
valid  I herefore gift o f money even earned 
by the husband is invalid if the w ife’s con­
sent is not obtained. In case ol there being 
two wives, the gift cannot be valid unless the 
consent o f the second wife is also obtained.

I herefore where some acts are required 
to be done by the wife as her peculiar duty, 
those acts must be divided between the two 
w ives. 1 herefore if several wives join in 
the sacrifice, the single  character of the act 
o f the performer o f sacrifice (husband) is 
not destroyed. (Conclusion o f the author.)

Eighteenth aphorism.

There are certain Smriti texts indi­
cative or suggestive of the opinion just 
expressed. | |||

Comment of Sabar.

I here are Smriti texts in support o f the 
view just expressed viz. B y  a thread the wife 
should be united with the husband. In one 
sacrifice both husband and wife should be

11 h

f w  w^fq 1 qqY 103'grfci
1 qf?? sillier tUsrawiq 3tT$jf?

ifr-qv,,! || ft; j| gf=f,: ||
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^ 5!i A - y united by a thread. The wife is to be tied 

with the Yoktra (thread of kusa grass used 
for tying animals), the husband or the 
Yajamana is to be tied with the Mckhalct 
(thread tied round the waist of women) and 
both are to be united, Although the hus­
band and wife are united together yet n;y 
the use of the two words Yok/ra. and 
Mekhala, it would seem that there i s dis­
tinction between the two. But these two 
expressions are in praise of the act of umiting 
the couple. For that reason, the Vedic text 
about joining of husband and wife must 
refer to acts required to be perform ed by 
husband and wife together and not to  other 
acts. (Reasons in support of the above 
Aphorism.)

Nineteenth aphorism.

The husband has full control over the 
wife as she is purchased or bought.

Comment of Sabar.
Having so far established his own con­

clusions, the author now states the opposite

T O  II \£ . II

i gsp?: i t
Ronft sftftr i sfhTT fv *r r > *wft
jktrh: «Tftsrfr^t, w? i araT, 
sf?r i v# wjfq mfwqsr f#  xsfb it ft it ywo u
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view. The word Tu shows the change of 
Paksa. It is riot right to say as has been 
said by the Utiarpaksci that woman has the 
the capacity to own wealth. She can be 
purchased or bought. As we have seen in 
popular practice she is purchased for a price 
of one hundred chariots. Therefore her 
ownership of wealth is apparent and not real.
Her ownership of wealth is on behalf o f her 
husband. Just as our cowherd is the master 
of our oxen, in the same sense has the wife 
ownership over her husband’s wealth. The 
wife’s proprietary rights extend over wealth 
acquired during her marriage and not ove? 
other wealth. (Purvapaksa).

Twentieth Aphorism.
She is the real owner of wealth as she 

has the desire for obtaining the fruit of 
actions.

Comment of Sabar Swami.
That (she is not the real owner but mere­

ly apparent owner as stated by the Purva­
paksa) is not tenable, because she possesses 
the desire for obtaining the fruits of actions.
The Smriti should be disregarded, for it 
conflicts with the Sruti. The Smriti says

I! II
i jfifr g w t ,  *)Tf*raf«f<r i wrrfiasft %  *n,

i t iivn

■
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that she has not the capacity to own wealth.
But according to the Sruti she has such 
capacity.

Twenty-first Aphorism.
It (Sruti) shows that she is entitled to 

earn the fruits (rewards) of her acts. 
Comment of Sabar.

Sabar quotes the following Veclic text:
“ Let the wife unite with the husband in 
(sharing) fruits of sacrifice. Let both the 
husband and wife join in taking the bur­
den of performing the sacrifice. Let them 
knowingly abandon the enemies. Let them 
commence brilliant and imperishable life 
in Heaven.” This shows the (ultimate! 
effect of a married life. Therefore it is 
settled that both are entitled to perform the 
sacrifice (Uttarpaksa). Thus ends the Adhi- 
karana which deals with right of husband 
and wife jointly to perform the sacrifice.

The foregoing Adhikaranas of Jaimini,
Conclusion read in the light of the comments of Sabar

from jaimini’s 3wamj ]ea(] to the broad conclusion that 
Aphorisms.

men- and women have equal rights in respect

q̂ tcTTrr ^ âr?rf?f n »

ftsrftnw't vcratf<?f=i ?«r̂ T. tî i
1 f%s,K tl m art

|| i 11
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of the performance of Vedic sacrifices ; or
in other words both the sexes are equally
competent to perform the sacrifices and that Right of
there is no difference in this behalf arising
out of the difference in sex between them. ^edv^ a*tudy
It follows further from the said Adhikaranas
that in respect of rights to perform one of
the Vedic commands, women are on a level
with men. But this injunction or command
which is the pivot on which the Vedic law
hinges, is taken as illustrative. The why in
which this Adhikarana is described by Sabar •
Swami and Madhavacharya shows that the ■' 
text of the Vedas S w a r g a k a M o ' y a j e l a  is a 
typical command, so that ail rights which 
men have under the Vedic law Are in Jami- 
ni’s view equally shared by women. The 
word e t c e t r a  which follow the word S a c r i ­

f i c e s  in Sabar’s commentary lends corrobora­
tion to this view, Partha Safathi Misra in 
his Sastra Dipika takes the : same view. It 
follows from all this that the rights of men ofEv* ’ ^  
and women are equal in respect of -all tom- ^men  ̂ m 
mands contained in the Vedas. In fact 
Madhavacharya in his Nyairiala Vistara 
contends that according to the - first of the 
two Adhikarans translated above a girl ol 
the twice born classes has as much right to 
be initiated at the age of eight years a s ,boys 
of the same age and is entitled equally ..with
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them to study the Vedas (a). The spiritual 
significance of the initiation is the right to 
study the Veda and specially to recite the 
most sacred of prayers, the Sabitri. Accord­
ing to the sage Jaimini the personal status 
of women is generally on a par with that of 
men and their equal rights in this behalf 
can only be curtailed by express prohibitions 
which may form exceptions to the general 
rule.

Jaimini was laying down rules for the 
Legal im- interpretation of the Vedic law which deals 

jaimini’s eon- mostly with religious precepts. What it may 
be asked, notwithstanding what has been said 
before, has the discussion about the equal 
rights of men and women in respect of the 
performance of Vedic sacrifices to do with 
the determination of their respective rights 
relating to juridical matters, which form part 
of the law contained in the Smritis. The 
answer is that the law in the Smritis has 
evolved out of the law contained in the 
Sruti (Vedas), for the theory is that the 
Smritis are merely recollection handed down 
by tradition and must have a corresponding 
Sruti text to support it. In other words, 
Hindu law is primarily based on the Vedas

qsftiT tSRlfq fi«3StTSWfu=nIT: I
N yam ala Vistara, (Bombay Edition) p. 335.


