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PREFACE.

Of late years much stress has been deservedly laid in 
ail branches of historical enquiry upon the original sources.
The text of this thesis is generally based on original research ; 
but I have not hesitated to avail myself of the results 
achieved by previous writers on Hindu law. Indeed the 
writer on any one branch of Hindu law is the debtor of all 
those who have gone before him in his particular sphere. I 
have noted my obligations to these writers in their appro
priate positions. An idea of the sources from which my 

... information is taken may be gathered from a reference to 
the index of authors and writers quoted in the text 
(pages x x ix  to xxxii'. I claim as original those portions of the 
thesis which set forth before the reader the new light thrown 
by the aphorisms of the sage Jaimini on the status and 
proprietary position of women (pages 5$ 133 > PP- 432—
46c). The aphorisms of the sage Jaimini have not hitherto 
been accessible in an English form. I have translated these 
aphorisms and the comment of Sabar Swami thereon so iar 
as they bear on the subject of this thesis. I have attempted 
while dealing with the status of women in Chapter II to 
refute the generally accepted doctrine of the perpetual tute  ̂
lage of women in Hindu law and this discussion, I believe, 
is original. Other portions of the thesis which are claimed 

. as original have been indicated In the foot-notes. I*or ins
tance, at page 240* 1 have shown that llemadri whose 
authority is respected in the Bombay Presidency throws 
considerable light on the question oi the validity of inter
marriage between different sub-divisions of the same caste 
a question upon which there is conflict of judicial opinion 
and which is involved in much difficulty.
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M y research has been conducted Independently. My in

vestigations appear to me to advance the study of law in 
the following respects : -W om en's position in Hindu Juris
prudence is so unique that it justifies a separate treatment 
in detail. The subject of this thesis in its entirety has 
never before been thoroughly explored and elucidated. It 
is believed that the investigations in the following pages 
attempt to trace historically the various stages in the 
development of the position of women in Hindu law. In 
unfolding the principles of Hindu law on the subject I have 
also found it instructive to refer occasionally to the principles 
of Roman law which is regarded as the highest embodiment 
of the juridical reason of the ancient world.

Calcu tta ,
Dwarka Nath Mitter

August 10th , 19 12 .
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Paf?e 3 linos 13 & 14 from top : for “ the acts property” read “ the acts and
the property.”

„ 13 line 10 „  „ „ “ohebience” „ “obedience.”
» x9 » 3 n „ ,, “you’’ „ “one,”
>. 22 >' 1 n >, » “mentiond” „ “ mentioned.”
» 58 » 9 from bottom : „ “ theroy” „ “ theory.”
»> 5& » 7 » ). „ “clamied” „ “claimed,”
>1 59 » 1 j? top : „ “ol” „ “ of.:!
)> 59 j> 6 „ „ „ “ Vyvahara” „ “Vyavahara.”
,, 00 ,, 6 „ „ ,, “etcetra”  ,, Het cetera."
» 60 >■> 7 5. „ „ “ word e t c e t r a „ “ words

etcetera.1’
» margin : „ “dissuasion” „ “ discussion.”
„ 72 » 2 from top: „  “capaciiy” „ “ capacity.”
« 72 „  4 foot note : „  “ impractable” „ impracticable
>»■ 91 » i j  from bottom: „ “ word etcetra.” „ “ words

etcetera
11 9 1 » 12 ,, ,t „ “lends” „  “ lend.”
>» IT2 » )> top: ,, "restaint j, “ restraint.”
si t2S „ S ,, bottom ; „  ‘ Vade macuw J} l/ade vtscutn.
» 133 ?. ro ,} top : „ "kritima” „ “kritrima.”
» *33 > [3 )> n n do. „  do.
» J 37 ■» 14 j) »  “attributes” „ “attributes.”
„  164 margin : „ “ acnaughtens” „ “ Macnaugh-

ten’s.
n I7 3 ), „  “judical” „ “judicial.”
i> 200 it )> “ tion-Aryaus” „ ‘non-Aryans.’
11 202 dne 8 from top: ,, "'Westemmarck” ,, ‘Wester-

marck,’
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tt 2«4 margin : „ “ Kahatriyas” „ “ Kshatriyas”
it 2[9 it it “ prohibit” „ “ prohibits.”
1. 217 Page heading : „  “ Apacity” „  “capacity.”
„ 218 line 6 from bottom : „ ‘ Pthisis”  „ “ Phthisis.”
0 255 „ 7 „ „ „  “ incompetence ’ „ “ incompe

tency, ”
11 ?'6S .1 6 „  „  ,, “ the maiden” „ “ the betroth

ed of the 
maiden.”

11 277 „ y „ top : omit
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Page 279 line 2 from top : for “ seerns read “ seem,
)} 288 note (l>) : « “ 5 CaP » “ 5 Cal, 776.

„  „ “ Kanlasami v. ,, “ Kandasami v.
”  ”  ”  Mum." Muruga.”
„ 289 margin: ,, “Smrities” » ‘Smritis."
J} 328 margin : „ “persons’’ „ “person.
„ 328 note (a) : „ “ Bhrb" „  “ Bhairab."

229 line 5 from top : „ “a husband or „ “ the husband
w*ife” and the wife."

„  376 margin: „ “validity” » ‘‘validity."
387 line 9 from bottom : „ “0 )" •»
404 „ 12 „  top: „  “ subsitence” „  “ subsistence."

„  424 note: „ W  »
, 426 line 6 from top : „  “in extern? „  “in extensof

„  428 margin: „  “ High Court" „  “ High Courts”
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43; do. „ “ Re-marrige” „ “ Re-marriage.”
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541 margin: „ “winow” „ “widow.”
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" D ”  J Misra"
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„ 648 line 4 from bottom : >, “ is” ” ’ in
6s5 note (a) * “ Ceremonies” „ “ Ceremonies.’’
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Ill Bom bay— In Allahabad— Place of accrual oi 
cause o f action in such suits— Wife’s defence in 
such su its—Cruelty— Features of cruelty in English 
Law — What constitutes cruelty in India— D.ular
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vs. D w arka— In som e cases, conduct short o f 
cruelty is good defence— T e x t  o f  sages on the 
point— Principle o f hum anity recognised in H indu 
Law — M arriage with second wife no defence— N or 
is im putation upon wife’s chastity— Degradation 
of husband from caste— how far a good defence 
— R igh t o f wife to sue for restitution of conjugal 
rights under Hindu law— D efences open to the 
husband— Renunciation of religion by wife no 
defence in suit by husband— N o formal dem and 
and refusal necessary before suing for restitution— 
Lim itation Act ( X V  of 1 877)— Sir Law rence 
Jen k in s ’s view o f the question— Lim itation A c t 
(IX  o f 1908)— M ode o f enforcement of decree for 
restitution of conjugal rights— Civil Procedure 
Code, A ct V  o f i 908—R ight o f  wife, to enter 
into contract previously djgalt with —•E n glish  
law on the point compared— F o r purposes o f 
contract wife and husband not one person — R e 
m arriage of woman while her first husband is alive 
not perm itted— W ife incompetent witness for or 
against husband under Hindu lavv— Except in c e r
tain circum stances— Not so under Evidence Act-—
Sec 12 2  Indian Evidence A ct (1 o f 1872)— H u s
band could not m ake a gift to wife under the com 
mon law of E n g lan d — Not so under Hindu law — 
A pastam ba—ja im in i on unity o f husband and wife 
— E ffe c t o f m arriage on the capacity  o f husband and 
wife to sue each other - ■ K a ty a y a n a —Jagan n ath a 
-—E n glish jla iv  com pared— E ffect o f m arriage on 
the status of husband— M arriage no bar to adop
tion—-H usband’s right to m arry during the life 
time o f the w ife—-D iversity o f opinions as to the 
am ount of compensation to a  superseded w ife --
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W ife’s subordination to husband modified by the 
principle of partnership—W ife’s right to give her 
son in adoption—Vasistha— Baudhayana— W ife’s 
right to take in adoption— Mithila School—
D attaka M im anaa—Bengal School— Benares
S c h o o l-A c tio n  for imputation of unchastity to 
w ife—Divorce unknown to Hindu law— Distinc
tion between divorce and desertion-—Reason why 
divorce is not allowed in Hindu law— Professor 
L e e ’s view— D ivorce allowed amongst lower caries 
— Conflict Of authorities on the question whether 
Divorce A ct applies to marriage celebrated before 
conversion— E ffect of marriage on legitim acy— 
Legitim acy o f the offspring of intermarriage — 
Legitim acy o f offspring of marriage between differ
ent subdivision o f the same caste—M arriage break
age contracts under Hindu law --Rom an law on 
the point com pared—Secret contracts b y  parents 
or guardians for giving girls in m arriage for 
consideration — English law on the point— Manu 
on such contracts—Ja im in i— Judicial decisions 
on the the point—Conflict of authorities—Sir 
Richard H arington’s view of the question,

C H A P T E R  IV.

STATCfS OB'1 WIDOWS.

Institution o f Sati—S ir  H enry M aine’s  opinion 
—-Eaghimundan attributes to the custom a Vedic 
origin— So does Colebrooke—- Prof W ilson differs 
from both— Exceptions to the rule of S a ti— Niyoga- 
Levirate in Hindu L aw — I exts of S ages on the 
duties of widows —'They 'are mere moral precepts
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— Power of widow to adopt—Divergence ot opi
nion in different schools—Mithila— Bengal School 
—Marhatta School— Benares School—Dravida 
School—These different views based on different 
theories— Basic Theory of the Mithila School 
of Bengal School -  of Benares School—of the 
Marhatta School —Roman Law compared —Sir 
Lawrence Jenkins’s view—Reasons for the Bombay 
view— Vyavahara Mayukha— Madras or Dravida 
School — Ratnanaad Case— Berhampore Case— 
Motives of the widow for adoption—Its effect on 
the validity thereof—Guntur Case Evidence as 
to motive of widow in making adoption is not 
relevant— Assent of Sapindas necessary, in what 
cases— Assent of nearest presumptive heirs of 
husband necessary— Power to adopt may be 
given either verbally or in writing or by will — 
Authority must be strictly followed—Limits of 
the widow’s power to adopt— Bboobunmoyee vs. 
Ramkishore, 10 M. I. A. 279 —Puddo Kumari vs.
Court of Wards, 8 Cal 302 (P. C.)—Thayamrnal vs. 
Venkatram a—Taracharan vs. Suresh Chandra — 
Original authorities on Hindu law silent on the 
point— Minority of widow no bar to her power 
to adopt—Not so in Bombay— Reason for the 
difference between Bombay and Bengal — Unchasti
ty of the widow a bar to her exercising the right 
to adopt— Pollution of widow of twice born 
classes renders adoption invalid —Effect of adop
tion by a widow on her status and proprietary 
position — Effect of adoption by a widow on 
status of co-widows— Its effect where the estate 
vests in the adopting widow by inheritance—Con
flict of authorities in Bombay on the point— Ante-
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adoption agreement how far binding on adopted 
son —No text of Hindu law on the point— Judicial 
decisions thereon— Conflict o f authorities in 
M adras on the question— Ante-adoption agree
ment upheld by authority o f the caste— A lien a
tions by widow before adoption of the life-interest 
binding on adopted son— Effect of adoption on 
S frid h a n  — Original authorities on widow’s power 
to give in adoption -  Capacity to give in adaption, 
how far a survival of p a tria  potestas— V yavah ara 
M avukha denies ownership over wife and children 
— R igh t o f Hindu widow to m aintenance— Sm riti 
Ch a n d r i ka ~~ M i t ak shara— V  i ra m i t rod ay a — Obi iga- 
tion to maintain widow not absolute— Benares 
Sch ool— Moral obligation in the ancestor to main
tain id pens into legal obligation in the heir —Bengal 
School— Judicial decisions on the point—-In Bengal 
—  In Bom bay— Devisee not bound to maintain if 
relieved by the testator— In M adras— Comment 
on the decisions— Residence in her husband’s house 
not necessary to sustain a claim for maintenance 
— W ife’s right in this respect contrasted— No 
separate maintenance where property is sm all— 
Obligation to maintain extends to K in g — Prin
ciples on which amount of maintenance is fixed—
Suit for arrears of maintenance—Maintenance how 
for a charge on family property—Judicial decisions 
— Sec. 39 of the Transfer of Property Act f !V  of 
1 882)— Widow cannot be deprived of maintenance 
by will in Bengal—A husband cannot make a gift 
of all his property without providing for mainte
nance for his widow after his death— Madras deci
sions on the point—Bombay decisions thereon—
E ffect of unchastity on the widow’s right to main-
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tenanee—She forfeits her right to maintenance—
\\f id o w-Marr i age —* Vedic Text- -Manu— Parasara
__Pandit Issur Chandra Vidyasagar’s view on the
question—Madhaviya— Widow-Marriage Act (X V  
of 1856)— Effect of marriage on widow’s rights of 
inheritance and maintenance—Sec. 2, Act X V  of 

Interpretation put on it by different High 
■ Courts—Decision on the point uniform—Scope of
Sec. 2 of Act X V  of 1856— Act I II  of 1872— 
Conflict ol decisions in the different High Courts 
on the point, vis., whether Sec. 2 applies to cases 
where remarriage was allowed by caste and custom 
prevailing before Act X V  of 1856 was enacted-  
Madras and Calcutta High Courts in favour of a 
wider interpretation —The Allahabad and eailicr 
Bombay decisions restrict the scope of the section 
Later Bombay decision agrees with the Calcutta 
view—Effect of marriage of widow on the capacity 
to give in adoption— Effect of re-marriage- on 
alterations by widow— Status of widow has passed 
through varying stages of development.

C H A P T E R  V.

PROPRIETARY POSITION OF WOMEN

( Inheritance).

Early legal conceptions relative to the inheri
tance of women in Hindu Law— Vedic I’ exts 
concerning inheritance-—Theory of the general 
exclusion of women from inheritance based on 
same—Interpretation of Vedic I ext by f a d 
ing com m entators-Jim utavahana-M itra Misra, 
author of Viramitrodaya—Views of jaim  mi and



Mitra Misra compared—The five-fold importance 
of the discussion of the Vedic Text in the Vira- 
mitrodaya— Smriti Chandrika—Mitakshara does 
not notice the Vedic T ext, nor does Vyavahara 
Mayukha—Vivada Chitamoni silent on it—Apa- 
rarka takes the Vedic T ext as explanatory text and 
not as a rule ( Vidhi) and refers it to the case where 
there are sons—Weight o f authority is against the 
theory of general exclusion of women from inheri
tance— New light thrown on the question by the 
aphorisms of jainiini— Difficulty of formulating a 
definite theory—A  plausible theory suggested— 
Baudhayana—T ext of Baudhyana is in great con
fusion— Certain possible objections to our theory 
answered—An objection based on Yaska 's com
ment on the Vedic text about exclusion o f women 
— Y aska ’s remarks criticised—A  passage from the 
Rig-Veda cited in support of our theory— An 
objection based on Prof Krishnakamal Bhatta- 
charyya’s reading of another Vedic text—-Prof, 
Bhattacharyya’s remarks commented on— A third 
objection based on the analogy drawn from other 
patriarchal societies--Argument derived from 
analogy of no use in this case— Dr. M ayr’s view 
criticised Superior position of women in J  aim ini’s 
time—Degradation of their status during the period 
Baudhayana flourished— Relative age o f Jaimini 
and Baudhayana— Apastamba— Position o f women 
during the age of the metrical Smritis— Manu— 
Yajnavalka - VrihaSpati—Narada--Vasistha--Com 
mentaries on the theory of position of women in 
the field of inheritance— Widow— Mitakshara on 
the widow’s right to inherit— Chaste widow entitled 
to succeed—Three objections to this view con- 
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sidered—Theory of female ownership as propound
ed by Vijnaneswara— Second objection—Third 
objection—The theory of the Mitakshara that 
succession is confined to the widow of a separated 
brother commented on— No texts of sages cited by 
him in support of his theory—This theory is 
assented to by all except Jimutayahana—Vira- 
mitrodaya supports it — Mayukha also agrees with 
it— Smriti Chandrika supports it by two texts of 
Vrihaspati and Katyayana—Madbava interprets 
the texts of Vrihaspati differently from the Smriti
Chandrika-...Vachaspati Misra takes the same view
as the Mitakshara—Dissentient opinion of the 
founder of the Bengal School-Jim utavahana de
nies the fundamental principle of the Mitakshara 
that several undivided brothers are like joint 
tenants—His opinion marks the era when the 
patriarchal system lost its hold—Summary— An 
agreement for partition operates as a division of 
the family property—Chastity is a condition pre
cedent to the right of succession of the widow— 
Mitakshara— Dayabhaga— Subsequent unchastity 
is not a cause of disinhersion—Criticism of Mr. 
justice Mitter’s view on the point— Dr. Mayr’s 
view— Legal effect of re-marriage by the widow 
on her deceased husband’s estate—Succession by 
several widows—Mitakshara—Dayabhaga—Madras 
decision —Tanjore Case—Vyavahara Mayukha 
on the same— The daughter comes next after the 
widow—Mitakshara— Unprovided daughter pre
ferred to the wealthy one—No preference to a 
daughter likely to have Issue over barren or child
less daughter— Divergence between the two Schools 
—Bengal and Benares on the point— Incontinence:v ' •
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ot the daughter is no bar to her succession under 
Mitakshara—Mayukha on succession of daughters 
agrees with Mitakshara—Bombay decisions affirm 
the same— Principle of succession as between 
married daughters—Vivada Chintamoni— Vachas- 
paci Mtsra The Mithila School on the daughter’s 
incontinence—Daughter’s succession in the Dra- 
vida or Southern School—Smriti Chandrika on 
precedence in succession among daughters interse 
—View of Smriti Chandrika regarding succession 
ot barren daughters— Madras High Court does not 
accept it—Is chastity a preliminary condition 
to a daughter’s succession— Principles of succes
sion of daughters in the Bengal School— Order 
of succession among daughters according to 
Dayabhaga-—Dayabhaga. regards chastity as a 
necessary condition to the right of the daughter 
to succeed—Judicial decisions confirm the view—
Mother’s right to succeed—-Divergence of opinion 
amongst commentators as to right of mother to 
succeed in preference to father—Mitakshara prefers 
mother to father— Smriti Chandrika agrees with 
Mayukha—Vivada Chintamoni always places 
mother before father— In the Bengal School father 
preferred to mother—Effect of unchastity on 
mother’s right to inherit— In Bengal—ln Bombay 
and Madras-™In Allahabad—Mother does not 
include a step-mother—Step-mother not an heir in 
Bengal— Step-mother not excluded from succes
sion in Bombay—Sister is not an heir in Bengal—
Sankha and Likhita may be cited in support of her 
right to succeed—A  text of Vrihaspati in support 
of sister’s right— Sister not an heir in the Benares 
School— In Bombay on the other hand sister is
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jin heir— Vyavabara Mayukha— Mayukha place 
the sister in the line of heirs as being a sapinda by 
birth— Bombay decisions on the sister’s right to 
inherit —Vinayak v. Laksmi B a i—Examination of 
earlier decisions by S ir Lawrence Jenkins, C. J .—
Sister comes in after grandmother in some parts 
of Bom bay— BallambhattaN theory examined and 
rejected by Bombay High Court— Sister preferred 
to halt-brother where Mayukha paramount, hot so 
in other parts of Bombay— Sister’s right in 
Madras— Sister’s right to inherit not originally 
recognised in Madras— Sister subsequently ad
mitted as heir—Mr. Mayne’s criticism of Kutti 
■ Ammal’s case— Madras High Court rejects Mr. 
Mayne’s view—H alf sister as an heir in Bombay 
—Principle of general exclusion o f women from 
inheritance not accepted in Western India— 
Brother's widow and uncle’s widow are not heirs 
under the Benares and Bengal schools—Contrary 
rule in Bombay—Rights of widows of gotraja 
Sapindas to succeed by inheritance very slender 
under the Mitakshara and Mayukha— Mr. Justice 
West admits them as heirs on the ground of 
positive acceptance and usage—Female gotraja 
Sapindas in the nearer line succeed in preference 
to male gotraja Sapindas in the remoter line— In 
Madras widows of Gotraja Sapindas are not in 
the line of heirs—Females admitted as heirs in 
Bombay and Madras but not in Bengal and 
Benares— Rights of women over property inherited 
by them — Nature and extent of— Smritis do not 
restrict the rights of women in inherited property 
—Nature and extent of an estate inherited by a 
widow —  Katyayana — Narada —  Mahabharata —

xx
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Comment on the Smriti texts—The .Commentaries 
on the widow’s power of disposition of her hus
band’s estate—The Mitakshara-—The Mitakshara 
on the nature of woman’s property—Yajnavalka on 
the devolution of Stridhan—The. Viramitrodaya 
on the widow’s right of disposition of her husband’s 
estate — Nilkantha—Dayabhaga on the widow’s 
power of disposition of property inherited from 
the husband—Property inherited by a widow is 
not woman’s property according to the Dayabhaga 
— Extension of the Dayabhaga doctrine to pro
vinces governed by the Mitakshara—Widow taking 
as heir takes a qualified estate—Thacoor Dayee 
v, Rai Baluck Ram —Bhagawandeen v. Myna 
Baee—Restrictions on widow’s dominion over 
inheritance from her husband apply to landed and 
other properties—Exception to the general rule in 
Bombay—Mr. Justice West’s view regarding the 
restrictions on widow’s inheritance —Early Bombay 
decisions with regard to moveables inherited from 
husband—The view of the Full Bench— Widow’s 
power over moveables in the Mithila School— 
Commentaries support the view that it is absolute 
— Not so in Bengal, Benares and Madras Schools 
— Character of estate inherited by mother and 
grandmother— Sam e as that of widow—In Bombay 
females inheriting take the full estate except the 
widow— Nature and extent of daughter's inheri
tance—Decision of Privy Council in Chotay Lai 
v. Channo Lai settles the law in Bengal both 
under the Mitakshara and Dayabhaga and also in 
Mithila—Privy Council holds the same view as 
regards the Madras School— Early decisions in 
Bombay with regard to the daughter’s estate —
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in  Bom bay daughters take absolutely— Nature of 
estate taken by sister—V in ayek  v, Laksm ibai— 
W idow entitled to usufructuary enjoym ent o f 
property—‘Lim its in Shastras to the personal e x 
penditure of the widow are moral injunctions and 
have no legal force—-Mr, Justice Dwarkanath 
M itter’s view discussed—W idow's power as regards 
accum ulations—Distinction between want o f in
dependence and want of ownership recognised in 
M itakshara and D ayabhaga—Judicial decisions— 
Soorjeemoni Dassee vs. Dinobundlioo M ullick 
9 M,I, A . 123 , —Chundrabulee vs. Brody, 9 W .R. 584 
— Grose vs, Omntomoyee, 12  W. R . A , O. J . p. 13.
— Gonda K oer vs. K oer Oodey Sing, 14  B. L, R ,
13 9 —Judicial decisions on the widow's right over 
accumulations— Bholanath vs. Bhagabatl— Fuddo- 
monee vs: Dwarkanath- - Isri Dutt K oer vs. Hans- 
butti— Sheolochun vs. Saheb S in g — Saodam ini vs. 
Adm inistrator-General o f Bengal--M adras decisions 
on the widow’s right over accum ulations— Com 
ment on the Madras decision — Comment o f the 
Madras H igh Court on l'sri D utt’s case— Rivett 
Carnac vs. Jiv ib a i— Isri Dutt’s case leaves open 
the question as to what constitutes accumulations
__Powers of Hindu widows to alienate— Jim uta-
vahana —  V yavah ara  M ayukha— M itra M isra— 
Sm riti C handrika—V ivada Chintarhoni— Collector 
o f M asulipatam  vs. Cavaly Vencata, leading case 
on the subject— W idow’s power of alienation can 
be exercised in case o f necessity and for spiritual 
purposes— Expenses fm pilgrim age by the widow 
justify alienation o f a portion— W hether gift of 
the entire property o f the husband for religious 
and charitable purposes is v a lid —Alienation by
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widow of husband's estate for pious purposes—
Alienations by widow for paying barred debts of 
the husband are legal— Position of widow and 
manager of a joint family contrasted-:-Qualifica
tions of the above rule— Mr. Justice West’s view 
— S. 53 of the Transfer of Property A ct— What are 
religious purposes— Distinction in regard to power 
of alienation between religious purposes and 
worldly purposes—Viramitrodaya on the point—
What is legal necessity has to be gathered from 
instances— Is litigation a legal necessity— Costs of 
litigation for the preservation of the estate justify 
alienation—Costs o f litigation for the purpose of 
obtaining possible benefits justify alienation if 
such litigation ends in actual benefit— Principles 
governing the action of the manager of an infant 
in dealing with the estate of the latter, laid down 
in the case of Hanooman Pershad vs. Musst 
Babooee and held applicable to the case of widows 
and other female owners— Permanent leases
granted by the widow for the benefit of the estate 
are valid— Not so however in Bombay— Respon
sibility of a bona-fide creditor as laid down in 
Hanooman Pershad's case—Burden of proving 
necessity is on the creditor or purchaser— Test of 
the validity of the sale by the widow— Unsecured 
debts how far binding on reversioners -  Conflict of 
Judicial decisions— Full Bench decisions of the 
Bombay High Court—In the absence of legal 
necessity a widow can alienate property with the 
consent of her husbands’ kindred—Consent of 
the reversioners for the time being— how far suffi
cient— Behari Lall vs, Madho Lall (P. C .)—
Question recently examined in Bombay— Question
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set at rest by the Judicial Committee in Bajrangi vs. 
Manokarnika—Alienation by widow with the con
sent of the next reversioner is valid—Alienation 
by a widow of a portion of husband’s property with 
the consent of next reversioners is valid—Madras 
High Court thinks otherwise— Where next rever
sioner is a female, her consent will not bind the 
male reversioner—Alienation by widow without 
consent of reversioner and without justifying 
necessity is not void but voidable—Daughters take 
the same estate as widows—Not so in Bombay—
Private sales and sales in execution of decrees 
governed by the same principles— Estate would 
pass, where the decree is obtained against the 
heiress as representing the estate— Ish&n Chander 
Matter vs. Buksh AU-—Law on the subject sum
marised by Mr. Justice Mookerjee in Roy Radha 
Kissen vs. Nauratan— Where the suit is for a 
personal claim against widow, only her limited 
interest passes—Where the suit is upon a cause of 
action affecting the inheritance, the whole estate 
passes— Katama Natchiar vs. R aja of Shivagunga,
9 M. I. A. 543—Widow’s possession as heiress not 
adverse to reversionary heir but where she holds 
independently of her husband it is Otherwise- 
Extinction of widow’s right does not exting uish that 
of reversioner—Art. 14 1. of Limitation Act (Act IX  
of 1908)—Wastes by widow how restrained—B y 
suits in the nature of bills quia timet of Courts of 
Chancery— Gr by appointment of a receiver— 
Reversionary heir has a like  remedy against trans
feree of widow or other limited heir— Land Acqui
sition Act (Act I of 1894)—The name principles 
which apply to inheritance from males govern
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inheritance from females— Rules as to descent of 
of property inherited from a female,

CH A PTER Vf.

PROPRIETARY RIGHTS OB'1 WOMEN-  
8TRIDHAN.

Women had full proprietary capacity in Vedic 
period— They lost this position anterior to Manu's 
time— Smritis show a development of the capacity 
of women -  Baudhayana—Manu —Vishnu— inter
pretation of Vishnu’s text by Nanda Pandlta—
Narad a — Katyayana — Devala — Yajnavalka —
Mitakshara’s gloss on the same— Comment on the 
definition of Stridhana by the sages—Mitakshara—
Vijnaneswara gives a wide signification to Vajna- 
valka’s text—His comment on the said text— 
Vijnaneswara supported in his view by commen
tators—Vachaspati Misra follows Vijnaneswara 
V'yavahara Mayukha on the text of Yajnavalka—
Nilkantha recognises property inherited by woman 
as Stndhan— but draws a distinction between such 
Stridhan and technical Stridhana-Sm riti Chandrika 
gives a restricted meaning to the text of Yajna- 
valka— Vivada Chintamoni— Definition of Stri
dhana given by Jiumtavahana— Defect of Jiumta- 
vahana’s definition— Srikrishna's definition—-Com
ment of Jimutavahana on Katyayana’s t e x t -  
judicial decisions adopt the law laid down by 
jimutavahana and Srikrishna—Course of decision 
is contrary to the doctrine of Vijnaneswara—
Judicial decisions— Property inherited by woman 

D
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both from males and females governed by the 
same principle—Sheosankar vs, Debt Sahai, LL.R ,
25 All, 468—Sheopratab vs. Allahabad Bank,
I. L  R. 25 All, 476 -  The law on the point in 
Madras— In Western India property inherited 
by a woman, whether from male or female is 
Stridhana—Property inherited by widows is excep
tion to the rule—Judicial decisions—Divergence 
amongst sages and commentators regarding nature 
of Sulka—Vyasa — Mitakshara —Ballambhatta— 
Viramltrodaya—Dayabhaga—Katyayana—Vyava- 
hara Mayukha—Madanaratna— Vivada Chinta- 
moni— Smriti Chandrika— Is the share obtained 
by woman on partition her Stridhan— Vijoaneswara 
applies the special rules of descent to property 
obtained by woman on partition—Is share 
alloted to woman on partition in lieu of 
maintenance—Early decisions of the Calcutta 
High Court held that it is so-—But the view 
is opposed to the Mitakshara—The share of 

f mother on partition is not her stridhan—Under
the Mitakshara—And also under the Bengal 
School— Hemangini vs. Kedarnath, the leading 
case on the subject in the Bengal School—But it 
is regarded as Stridhana in Bombay—Property 
acquired by adverse possession by the widow is 
her Stridhana -Property derived by a daughter 
under her father’s will is her Stridhana—Mourashi 
Mokarrari lease granted by a father to his daughter 
after her marriage is her Ayautaka Stridhana 
according to Dayabhaga—Jimutavahan uses 
Stridhana in the technical sense—Vijnaneswara 
uses the word in its widest sense— Extent o f the 
rights of a woman over her Stridhana—The
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■ K , Viranaftrod&y^ on the same— Three classes of 

Stridhana—Firstly that over which a woman has 
absolute dominion— Saudayika-^-Lands purchased 
with Saudayika Stridhana are Stridhana— Extent 
of woman’s right over Stridhana—Devala des
cribes other kinds of Stridhana over which 
women have absolute control— Second head of 
Stridhana considered— Viramitrodaya—Gift of 
moveables by husband subject to his control—Gifts 
by husband to wife of immoveables—Bequests in 
favour of wife by husband— The effect of the use 
of the word “ M alik” in wills or bequests in favour 
of women—Husband can take Stridhana in dis
tress— Right personal to husband - K atyayana— 
Succession to Stridhana not within the scope of the 
thesis—-Unchastity no bar to inheriting Stridhana 
from female relations—Views of Sir Henry 
Sumner Maine considered — Maine's comment 
on the definition of Stridhana ht the M itakshara— 
Mitakshara is the strongest advocate of proprie
tary rights of women—Development of the law 
regarding the separate property of women in 
England compared with the modern Hindu 
Law concerning Stridhana—Property rights of 
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<SI
A THESIS ON

THE POSITION OF WOMEN 
IN HINDU LAW.

C H A P T E R  I,

Introductory.

In these chapters an attempt will be 
made to show not only what the position 
of women in Hindu law is, but also how it 
came to be what it is. T h e  latter part of 
our enquiry is apt to be regarded by the 
practical lawyer as unprofitable, for he will 
probably say that such an enquiry cannot 
claim to have anything more than an anti
quarian interest. T o  such as are inclined 
to this mood of mind it might be sufficient 
to say, in the words of C hief justice H ol
mes, that the history of what the law has 
been is necessary to the knowledge of what 
the law is. W e might also tell them that 
in the field of law, as in other fields o f en
quiry, the present is an outcome o f com
promises which the past alone can explain, 
and that if Hindu law has grown, as we 
will show hereafter that it has, then in or
der to understand any branch of that law 
it has to be studied in relation to the pro-
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cesses of its development. Viewed in this 
light an enquiry into the legal position of 
women in the past cannot fail to be of 
value to the student of Historical Jurispru
dence, which, it has been said, holds fast 
the thread which binds together the modern 
and primitive conceptions of law and seeks 
to trace the line of connection between 
them. The value of such an enquiry, how
ever, is not confined to the field of pure 
legal theory. It must now be recognized 
that, apart from its theoretical utility, the 
study of legal history serves the practical 
purposes of the lawyer. In matters of Hindu 
law questions of detail have not unfrequent- 
ly arisen in the courts which could only 
be solved by the light thrown by these 
antiquarian enquiries. O f the numerous 
decisions of the different High Courts in 
India which illustrate this, reference might 
be made to the early case of Lallubhai vs. 
Mankuvar Bai (a) in which Mr. Justice West 
of Bombay discusses the bearing of the vedic 
rule as to the inheritance of women on 
modern Hindu Law, and to a very recent 
case (b) in the Calcutta High Court in 
which Mr, Justice Asutosh Mookerjee, in 
considering the validity of a gift by a widow

(a )  I. L . R, 2 Bom, 388.
(b )  Churamon vs Gope, I. L . R  37 Cal, t.

/ I
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for the Dwiragaman ceremony of her 
daughter, alludes to the vedic practice of the 
marriage of girls after attainment of puberty.

In such a. thesis as this, the first word 
must explain precisely what determines the 
position of a person, in the law ; in other 
words, the scope of the subject must first 
and foremost occupy our attention.

T he position of an individual in any sû cpfc oftlie 
legal system is determined with reference 
to his estate and status therein. Every JJ
independent State, says Foote (a \  assumes estate sta- 

by its laws to regulate the status, the acts, 
property, of those who are subject to it. The 
terms estate and status, which are in their 
origin the same, now convey two opposite 
notions, and the process of their differen
tiation in legal meaning forms one of the 
interesting topics in the history of E n g
lish law (b). Both of these are complex 
terms and require to be analysed into their 
simpler elements in order that we may pro
perly understand the scope of the subject of 
our thesis.

B y the term estate when used with re* Estate- 

ference to a person is signified the aggre
gate of such person’s proprietary rights.

(a )  Foote’s Private International Jurisprudence, 
third edition, page xxvii.

(t>) Pollock & Maitland, History of English Law, 
pages io & 78.

/" 1 ' ' : :



Proprietary rights, in a limited sense, mean 
the extension of the power of a person over 
portions o f the physical world. But there is a 
wider sense in which the term “ rights” includes 
both “ju s in rein” and “ju s in personam” . In 
this sense a man’s proprietary rights would 
include not only his rights to land but also his 
rights to the shares and debts due to him. 

status. Status, however, is a term which is
used in a variety of different meanings, and 
modern writers on Jurisprudence have found 
no little embarrassment in fixing the precise 
significance o f the term with perfect clear
ness. A s Mr. Hunter beautifully puts it, 
in his work on Roman law (a) :— “ Status 
is a word that in jurisprudence has been 
much given to wandering at large.” It is 
commonly used to denote a man’s, legal 
condition so far as his personal rights and 
burdens are concerned to the exclusion of 
his proprietary relations ( 6). A  person’s 
status in this sense means the sum total o f his 
personal rights, duties and liabilities. Thus, 
for instance, when we speak of the status 
o f a wife we mean all the personal rights 
and obligations o f a woman which are invol
ved in and How from the marriage relation,
And throughout this thesis we shall use the

( a)  Roman Law, (Hunter), page 138 .
( t )  Salmond on Jurisprudence, page 1.

I® | <SL
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word status, in this its more usual sense.
We may as well mention that in its widest 
sense the term status means and includes 
both personal and proprietary conditions of 
any kind and would thus seem to include a 
person’s general position in the legal scheme.
Lord Justice Brett, for instance, says ( a )  that 
the status of an individual used as a legal 
term means the legal position of the indi
vidual in or with regard to the rest of the 
community. But the use of the term in its 
most comprehensive sense is rare, and mo
dern jurists limit the term status to include 
personal condition only. Sir Henry Sum
ner Maine in his now celebrated dictum 
about the movement of progressive socie
ties from status to contract apparently 
uses the word status to mean both pro
prietary and personal legal conditions ex
cept such as are imposed by the agreement . 
of parties. But, as has been observed above, 
status ts more frequently applied to mean 
personal condition only, consisting of the 
sum total of a mans personal rights, duties, 
and disabilties, and as such is opposed to 
estate. This may be made clearer by an 
example. A man’s right of personal liberty 
and of reputation and of freedom from bodily 
injury are personal. The rights of a husband

(a) Niboyet -vs.-Niboyet. L. R. 4 P. D. p. r.

;/TT-L\\ ■ ' • . ....... •
f f (  f t  W  ( n j

VARIOUS MEANINGS OF STATUS. 5 ' 3 L
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with respect to his wife, those o f a father with 
respect to his children are personal rights, 
it is the sum total or aggregate of rights 
such as these that constitutes a person’s status 
in the law. The distinction between personal 
and proprietary rights is to be kept apart 
from the distinction between personal and 
real rights as understood by English 
jurists. A  real right corresponds to a duty 
imposed on persons generally, a personal 
right corresponds to a duty imposed on 
determinate individuals. A real right is 
available against the world at large, whereas 
a personal right is available only against 
particular persons. The distinction between 
real and personal rights corresponds to the 
distinction between rights in rem and rights 
in personam. But a personal as opposed to 
a proprietary right m ay be a right in fern as 
well ; for instance, the personal right o f a 
woman to have her reputation for chastity 
untarnished is available against the world at 
large, and no one has a right to injure the good 
opinion that other persons may have of her.
It is to be regretted that English jurists should 
use the same expression personal to indicate 
two different kinds o f rights. B ut it is the 
context in which the terms are used that saves 
much confusion of thought likely to result 
from the same expression being used . in



different senses. It is to be noticed that
although the term estate includes only rights,
the. term status includes not only rights, but
<ilso duties, liabilities and disabilities. So that 
■ ' , 
the value o f any claim s which others may
have ag'ainst a person, being his proprietary
liabilities, can not be said to be his estate.

From  what precedes it is m anifest that a 
person’s position in the law is the sum total 
of his proprietary l ights and personal duties 
and liabilities as well as rights. T h e  present 
thesis is an attempt to set forth and explain 
the proprietary and personal condition o f 
women in Hindu L a w  at different periods of 
its growth and development;

Let us now pass on to consider whether .
there w as any notion corresponding to that fIin
of status, in the limited sense defined above, 
in Hindu law. T h e nearest parallel to the 
conception of status is to he found in the 
writings o f ■ the sage Jaimini whose Purva 
Miniansa contains the principles of interpreta
tion of the. Vedic law. In the sixth book of 
the Su tras the sage describes A dhikara Yidhis 
which are  the rules regarding personal 
capacity or right. Ja im in i there deals with the 
question as to the class of persons who are 
entitled to enjoy the benefit of the Vedic law 
and it's institutions, as also with the reasons 
tor the defective status of those who are not

NOTION OF STATUS IN HINDU LAW. f  ^ S L
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.so entitled. T h e  word A dhikara according to 
the Sanskrit grammarian Pan ini involves the 
idea of authority (right) with obligation (a). 
According to the Sahitya Darpan, Adhikara 
means the right to obtain the fruits of 
actions, and Adhikari means one who has the 
capacity to have such right (<5). W e shall see 
in a later chapter how the question of the 
competency o f women to join in the duty of 
performing sacrifices enjoined by the Vedas 
is discussed in the sixth Book of the Mi man 
sa, and further what bearing that question 
has on the status of women in H indu lawc 

Hindu Law It  may also be affirmed here that Hindu 
HncSr^bet- law  does not ignore the broad distinction 
and&atJr?a/" between the rules of property and the rules 

governing personal status.
The need of A  person’s rights both proprietary and

discussing the . , , , ,
nature of Hin- personal determine, as has been observed 

above, his or her whole position in the law. 
But what is it in virtue o f which a person 
has legal rights ? In modern times it is 
usually in virtue of his submission, absolute 
or partial, to the sovereign of the country in 
which he happens to reside, that a man is 
capable of acquiring all rights which are 
comprised under the P rivate  law of the state

(a) i

u>) s f w :  mU i



within whose limits he is domiciled; We 
find therefore that the words rig h t  and 
duty, when used in a modern book on 
Jurisprudence; imply that there must be a 
human authority by whom rights are created 
and duties are enjoined. T he modern con
ception of law is that it is an essentially 
human institution and that there can be no 
law apart from the state. In order to realize 
the strangeness o f this view, so essentially 
modern; toahe ancient H indu mind, a brief 
notice, of the nature of H indu law becomes 
necessary. Besides, the subject of our thesis 
being the Hindu law relating to the position 
o f women, a discussion regarding the 
nature of that law will not be foreign to our 
enquiry. On the other hand, it may be 
useful to enquire what H indu Law is arid 
has been, if not for any other purpose, at 
least for the purpose of indicating-the difficul
ties with which the treatment of the subject 
of our thesis is surrounded. Such a discuss
ion will also aid us in another direction. It 

•will disclose to us the sources from which we 
must seek to derive materials for the treat
ment of the subject of our investigation.

In a text of the Vedas translated by Sit Vedic con- ‘ 
W illiam Jones, according to the gloss of **«% <**«  
Sankara, we have the following {a) ~

{a) SathPatha Erahmana 14, 4, 2} 23. Brihat
Aranajaka Upanishada 1, 4, 14,

' ' '  2 ;.;L
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' ‘God, having created the four classes had 
not completed his work, but in addition to it, 
lest the royal and military class should be
com e unsupportable through their power 
and ferocity, he produced the transcendent 
body of law, since law is the king o f kings 
far more powerful and rigid than th e y ; 
nothing can be mightier than law by whose 
aid as by that o f the highest monarch even 
the weak may prevail over the strong.” As 
we shall see later the V edas are undoubtedly, 
at least in theory the prim ary source of Hindu 
law, and the passage cited above conveys the 
notion that to the Hindu mind, Law  and not 

Differs from tdie State or visible Ruler is supreme. This
the Aastiman
conception of reverses the modern conception oi positive 

law  which is associated with the nam e of 
Austin, for according to that distinguished 
jurist, although the state or sovereign may be 
bound by law, it can change the law at will, 
and hence in a very real sense, is superior 
to it. The V edic conception of law reminds 
one of the forcible criticism of the Austinian 
theory of sovereignty by a modern writer. 
“ H ow ”, says Mr. W att, “ is the enforcement 
o f  law to be regulated ? B y  the law itself. 
T h e  force is exercised in fact according to law. 
E v en  when its exercise seem s arbitrary there 
must be some legal method behind it. It is the 
law, then, and not the force which is supreme.
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VEDJC CONCEPTION OF LAW. I !

T he law by which the ruler rules can 
not be the outcome of its ruling" (a). The 
text o f the Vedas cited above also brings into 
prom inence the idea that law is ordained by 
a divine ruler and is not a mere matter o f hu
man institution ; it also presents in a striking 
manner the contrast between Hindu law and 
positive law, for every positive law exists as 
positive law through its position or institution 
given to it by a  sovereign government (b).
It is thus clear that the Hindu conception of 
law differs from the Austinian conception 
in the essential points of source and sanc
tion. S ir Gooroo Das Banerjee while d ea l
ing with the authority on which Hindu 
Law  was originally based has with great 
clearness pointed out the distinction b e
tween the Hindu and Austinian concep
tion o f law in a luminous passage : “ In  
the second place” says Dr. Banerjee, in his ^ J lane,iee’s 
T agore  lectures, “ the notion that every law 
is a command o f the sovereign, so fully 
developed in the analysis o f Austin, was 
never associated with the H indu’s idea of 
law. The Hindu regards his law as com 
mands not of an y political sovereign but of 
the Supreme. Ruler of the universe—  
commands which every political sovereign is

(a) Legal Philosophy, page 18,
(<*) Austin’s Jurisprudence, V o l.  I I .,  page 5 3 4 .



iy

most imperatively enjoined to obey.” Positive 
law, - according to Austin, rests on force and 
owes its formal validity to the command 
oi the sovereign power. W hen the principles 
of Hindu law began to be enforced by Bri
tish Courts o f Justice, it then assumed the 
character of positive law in the modern 
sense of the term. W as there then no law 
o f the Hindus before the advent of British 
rule ? Law undoubtedly there was, but much 
oi it fell short o f the conditions which analy 
tical jurists hold essential to law. T h e idea 
of law backed by irresistible force with 
which Austin - has made us familar was ab
sent from the Hindu mind.

idea of law in Coming to later times we find in the
(he Smritis.

norms the same view of the character and 
origin of Hindu,law as we. find in the Vedas. 
Mann, the firs t . and- principal of the sages, 
or lawgivers who composed the Smritis 
says :— ‘‘The immutable Power having en 
acted the code of laws himself, taught ito
fully to me in. the beginning ; afterwards I 
taught Marichi and the nine other holy 
sages” (a). “ Let the king” (&) says the same 
sage, “ decide causes?ju$tly observing primeval 
law ,” thus implying that law is not made 
by the sovereign but exists independently of 
him. In the Institutes o f Yajnavalka we

{ < * ) Many, [, 38. ( f i )  Ibid, Chapter V II I .

W v  :....................................n
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find the same idea underlying the following 
text (a) : — “ The king divested of anger and 
avarice and associated with the learned 
Bramhins should investigate judicial pro
ceedings conformable to the sacred code of 
the laws,” Hindu law was not made by 
the king. It was made for him to obey and 
to see that it is obeyed. T h e  Roman E m 
peror could say “ for though the laws do not 
bind us yet we live in obebience to them'’ (5).
T h e Hindu king* could not have said the 
same thing for he was as much under an. 
obligation to obey the law as any of his 
subjects.

I f  there be any primitive theory o f the 
nature of law it seems to be that laws are natult;c,f ,aw- 
the utterance o f some divine person who 
reveals or declares as revealed to him that 
which is absolutely right and this desire 
to attribute laws to a D ivine Beiim fromo
whose statutes and ordinances it would be 
impiety to depart, is satisfied with exces
sive minuteness in the Brahminical recen- Agrees withthe Hindu
stons of early Hindu law. W henever theory, 
and wherever such notions prevail the d is
tinction between legal and moral duty can 
at best be but imperfectly realised. So long 
as the people believe in the divine origin o f

(a Yajnavalka, cited in Mitakshara Chapter I.
{t>) M o yk ’s Translation of Justinian, p. yS.



laws, the legal and moral sanctions would 
act with equal force on their minds and they 
fail to recognize the distinction between the 
two. T his brings us to another striking 
characterstic of Hindu law as embodied in 
the writings of Sages and lawgivers' viz, 

Mingling of that moral and legal injunctions are blendedmoral ana le- 0
pi injunctions together therein. In the code of Manu whichin writings of °
sages and com- has always been treated by Hindu Sages
inentators, v . . .

and commentators from the earliest times 
as being of paramount authority, we have a 
mixture of positive law, morality and religion.
In the writings of other sages likewise the 
distinction between moral and legal duties 
is not always kept in view. The conscious 
separation of law from morals and religion 
Has been a slow and gradual process for 
we find the later commentators like even 
the ancient sages mix moral rules with 
rules of positive law. Their Lordships of 
the Judicial committee of Privy Council in 
a recent case made some pertinent obser
vations in this behalf. “ All these text books 
and commentaries” say their Lordships “are 
apt to mingle religious and moral considera
tions not being positive laws, with rules * ■
intended for positive laws. In the preface 
to the valuable work on Hindu Law, Sir 
William McNaughten says, ‘ It by no means 
follows that because an act has been pro-

i 11 §L ■
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hibited it should therefore be considered 
as illegal. The distinction between vinculum  

f u n s  and vinculum pudoris is not always 
discernible’” (a).

It may be observed here however Distinction 

that the sage jaim ini, the author of the betvfo ’̂X  
Mimansa aphorisms (sutras ) noticed the fectoiV''’ pre- 
distinction in his writings between obligatory txpts‘ 
precepts and the precepts which are not so 
obligatory. A  study of jaim ini’s aphorisms 
where he discusses the difference between 
KratuDharm a and Purusha Dharma (b) 
would tend to show that the distinction 
between legal and moral precepts is an

old one for the distinction between Kratu 
Dharma and Purusha Dharma would corres- 
pond to the distinction between positive law 
and moral precept. It is true jaim ini’s 
aphorisms deal with Vedic law and its object 
is to interpret the Vedic law in so far 
as that law related to religion and religious 
precepts. But as Colebrooke pointed out 
years ago, “ the logic of the Mimansa. is the 
logic of the law ; the rule of interpretation 
of civil and religious ordinances,” (c) and

(a) Rao Bahvant vs . Rani Kishori I. L,. R.
?o Ail 267, Sc, 25 I, A. 54.

{/■) Jaimini R. I ll, Chap. IV, Adhi. 2, 18 : Ibid 
B II. chap, IV, Adhi. 1.

■0 Colebrooke’s Miscellaneous essays, vol. I, p. 317.



therefore the same modes of reasoning- that 
would apply to the elucidation of the dis
tinction between the obligatory and optional 
injunctions in matters that relate to religion 
would assist us in appreciating the distinction 
between mandatory and directory injunc
tions in considering the texts of Smriti and 
Sruti that, relate exclusively to jurisprudence. 
In a recent text-book Qi) dealing with the 
Mimansa rules of interpretation it is pointed 
out that the Mimansa sutras make another 
division of the Vedic Law  viz., Vedic Law 
relating to individual culture and Vedic 
Law  relating to duties of man as a member 
of the Vedic Community. The latter are of 
a positively obligatory character while the 

Distinction former are of the nature of religious precepts.
dearly recog- »  r t
ni/.ed in Day a- I he later commentators like Vijnaneswara
bhaga and . J . ’
Mitakshara. the author of toe Mitakshara, or Jimutvahana, 

tne author of the Dayabhaga draw a sharp 
and clear line of distinction between what 
is positive law and what is a mere moral 
religious precept, and the view has therefore 
prevailed in some quarters that the distinc
tion originated with them. But in point 
of fact that is not so. I he distinction is 
a much older one. When the sage Jai-mini 
pronounced the aphorisims, civil law was 
dependent on the religious law and the

(a) K . L. Sircar’s Tagore Lectures. (1905) Rage 52.
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tendency of civil law to disintegrate itself 
from the religious law had not manifested 
itself. But at the time when the later com
mentaries such as M itakshara and D ayabhaga 
were written the disintegration had been 
almost complete. Neither is the distinction 
confined to the Bengal School as some 
scholars think (a). In the case of Wooma 
Daee (I. L. R, 3 Calcutta, p. 587 P. C.) it 
is pointed out that the distinction seems to 
obtain in the M itakshara School also.

A  discussion regarding the nature of Hindu Lw a
. . growth.

Hindu law involves an enquiry into the 
history of its growth and development.
Ihering, a writer of great vigour and 
originality has in his book on Roman law- 
described the totality of the law to be an 
organism. Savigny, the founder of the 
Historical School maintains that law is 
an organic growth which comes into Being 
by virtue of an inward necessity and con-

(a) A  Hindu Lawyer, who is also a great Sanskrit 
scholar has gone the length of stating that the distinc
tion between legal and moral obligations is hardly 
known outside the Bengal School and that it was in
vented by this school in order to make that wide 
departure from the general body of the Hindu law, 
the departure which consists in giving absolute power 
to the father over ancestral property.

K . K . Bhattacharjya’s Tagore Lectures 1885, 
pages 28r, 282.
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