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AFPDX, (a) The conveyance should contain a recital showing' that it is made
_.: in obedience to the order <jf the Court, and should be executed by the

person appointed to convoy in his own name.—Lewin, 7th Ed., f!16,
(b) The person here meant is not a beneficiary ; but where a person 

has become absolutely entitled, the Court can appoint him a trustee, 
and direct a transfer to him.—Lewin, 7th Ed., 876.

(c) The Court under this section can only direct the Bank officer 
to transfer in the place of the person creating the difficulty; and there­
fore where the stock was standing in the names of two persons, one of 
whom was out of the jurisdiction, it was necessary to order the person 
within the jurisdiction to join in the transfer.—Waldo v, Uopkinscn ; 
Hodgson v. Hodgson, 1 Set. on Dec., 4th Ed., 521,

XXT. When any person or persons shall, be jointly entitled 
with any person out of the jurisdiction of 

When trustee of stock the High Court ( a), or who cannot be 
or Government seouri- foun(j 0r concerning whom it shall be 
tooufc oi the junsdic- unce[.’am w])ether he be living or dead,to

any stock or Government securities or thing 
inaction upon any trust ( b), it shall be lawful for the said Court (c) 
to make an order vesting the right to transfer such stock or 
Government securities, or to receive the dividends, interest, or 
income thereof, or to sue for or receive the dividends, interest, or 
income thereof (d), or to sue for or recover such thing in 
action or any interest in respect thereof, either in such 
person or persons so jointly entitled as aforesaid, or in such 
last-mentioned person or persons, together with any person 
or persons the said Court may appoint («). When any sole 
trustee ( / )  of any stock, Government securities, or thing in 
action shall be out of the jurisdiction of the said Court, or cannot 
be found, or it shall be uncertain whether he be living or dead, 
it shall be lawful for the said Court to make an order vesting the 
right to transfer such stock or Government securities, or to 
receive the dividends (g), interest, or income thereof, or to sne 
for and recover such thing in action, or any interest in respect 
thereof, in any person or persons as the said Court may appoint.

Trustee Act, i860, b . 22. . . , ,
U) Where the trustee out of the jurisdiction is incapacitated from 

lunacy or infancy, the power of the Court must bo sought, for in the see* 
tions applicable to cases of lunatics and infants, and not in this section.-- 
Lewin, 7th Ed., 876; Cramer v. Cramer; 5 DeGv and Sm., 812. lhe 
fact that the trustee is out of the jurisdiction should be recited in the 
order.—lie, Mmnrvaring, 26 Beav., 172.

(b) The husband of an executrix is a trustee within the Act. 
parte Bradshaw, 2 D. M. G , 900 ; He Wood, 3 D. F. J., 126.Co) A  petition for a vesting order to vest property m a new_ trustee 
appointed under a power in the place of »  trustee out of the jurisdic­
tion must be served on all the persons interested in the fund, and it 
must be proved by affidavit that the power bus been properly exor­
cised, and that the proposed trustee is a fit and proper person. He 
Mu ■iiuirtl'g Settlement 'Trust, 16 Jur., 1084. .

(rl) One of four trustees of a sum of stock being out of the juris­
diction, an order was made vesting the rignt to receive the dividends m
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the other three, but was, on appeal by the bank, varied by restricting it appdx, 
to the dividends to accrue due during the joint lives of the three.—Re —— 
Peyton's Settle outfit, 2 De.G. and <J., 290.

(e>) Where the stock is vested in two trustees one of whom is out of 
the jurisdiction, the Court has no authority, under the first branch of the 
section, to vest the right in the person who asks for it as being absolute 
owner.— Re, Brass's Trust, 4 W. R. (Eng.), 764 : see Lewis, 7th Ed., 877.

( / )  A and B being trustees, the Master found that it was unoertain 
whether A was living or dead, but B  was living; afterwards B died.
It was held, that A was not a ‘ sole trustee.’ The expression means a 
person originally a sole trustee, or one who has become sole trustee by 
surviving.—Re Randall's Will, 1 Drew, 401.

O) This section authorizes an order vesting the right to receive 
future dividends.—Re Peyton's Settlement, 1 DeG. and J., 290.

X X II, Where any sole trustee (a) of any stock, Government, 
securities, or tiling in action shall neglect

Vi hen trustee of stock, or refuge t0 transfer sucli stock or Govern- 
&c., refuses to transfer. , ... , • , v j -  •ment securities, or to receive the divi­
dends, interest, or income thereof, or to sue for or recover such 
thing in action, or any interest in respect, thereof, according to 
the direction of the person absolutely entitled thereto (b), for the 
space of twenty-eight days next after a request in writing (c) for 
that purpose shall have been made to him by the person absolutely 
entitled thereto, it shall he lawful for the High Court to make 
an order (d) vesting the sole right to transfer such stock or Gov­
ernment' securities; or to receive the dividends, interest, or income 
thereof (e ), or to sue for and recover such thing in action, or any 
interest in respect thereof in such person or persons as the Court 
may appoint.

Trustee Act, 1850, s. 23.
(a) The words ‘ sole trustee ’ may mean all the trustees when there are 

more than one.—Re ILirtnall. 5 DeG. and Sm., I l l ;  Re SpawfortKs 
Settlement, 12 W. R. (Eng.), 978.

(J>') One of several trustees of a sura of stock is not a person absolutely 
entitled within the meaning of this and the next section, nor is a 
ces tu i qrn  trust who has only a life-interest in the dividends, at least 
vkore the application is to transfer the stock. It is doubtful whether 
a person having a life-interest in the dividends may ho considered̂  abso­
lutely entitled, for the purpose of an application to receive the dividends 
only.—Mackenzie> v. Mackenzie, 16 Jur., 7211.

Duly appointed new trustees are persons ‘ absolutely entitled.’—lex parte 
R„s.n;U, 1 Sim., N. S, 404; Re Baxter's Will, 2 Sm. and Gift, Appx. v ; 
lie Ellis's Settlement, 24 Beav., 426.

(c) As to trustee refusing, see s. 27, post.
(d) As to the person to be served, see s. 40, post,.
(e) Section 27 provides for subsequently accrued dividends,
XX HI. Where any one of the trustees of any stock, Govevu-
Whon one of several meat securities, or thing m action shall 

trustees of stock, .vc., neglect or refuse to transfer such stock 
refnses to transfer or or Government securities, or to receive the 
receive and pay over dividends, interest, or income thereof, or 
dividends. 8ue f0i. or recover such thing in action,
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APi-DX, according to the direction o f the person absolutely entitled thereto, 
for the space o f  tw enty-eight days next after a request in 
writing for that purpose shall have been made to  him by such 
person, it shall be lawful for the H igh Court to  make an order 
vesting the right to transfer such stock or Government securities, 
or to  receive the dividends, interest, or income thereof, or to  sue 
for and recover such tiling, in action, in the other trustee or trus­
tees o f  the said stock, Government securities, or thing in action, 
or in any person or persons whom the said Court may appoint 
jo in tly  with such other trustee or trustees ( « ) ,

Trustee Act, 1850, s. 24,
(fY) Where one of the three executors of a surviving' trustee of 

canal shares-was of unsound mind, and the -other two. when applied to 
b j the persons absolutely entitled to the shares, decliued to do anything, 
it was held, that an order could be made vesting the right to transfer the 
shares in the persons beneficially interested.—/ »  re White, L. B„ f> 
Chan., t>!i8.

X X I V .  W hen any stock or Governm ent securities shall bo
When stock, Ac., standing in the sole name o f  a deceased per­

is standing in the son, and his executor or administrator shall
name of a deceased bo out o f the jurisdiction o f  the H igh  Court,
person. or cannot be found, or it shall be uncertain
whether such executor or administrator (a )  be living or dead, or 
such executor or administrator shall neglect or refuse to transfer 
Buch stock or Government securities, or receive the dividends, 
interest, or income thereof, according to the direction o f the per­
son absolutely entitled thereto, for the space o f  twenty-eight days 
next after a request in writing for that purpose shall have been 
made to him by the person entitled as aforesuid, it shall be lawful 
for the said Court to make an order vesting the right to transfer 
such stock or Government securities, or to receive the dividends, 
interest, or income thereof, in any person or persons whom the said 
Court may appoint.

Trustee Act, 1850, s. 25.
('*) This section applies to a ease in which the executor o f a surviv- 

mg trustee has not proved the will and has neg-lhisted to transfer on the
requisition of new trustees appointed out of Court..lie miit’s Settlement,
24 Bear., 4 26 - and the Court seems to have made a similar order when the 
next-of-kin who was entitled to take out adminiutrauon, had refused to 
make the transfer,—-In re Stroud’# Trutte, W. N., 1874. p. 180; Lewia,
7th Ed., 878. '.?■■ ■

X X V .  W here any order shall have been made under this A ct
, vesting the right (a) to any stock or G o-

vesiiug the legal S t  verumeiu securities in any .person  or 
to transfer stock, &c. pet sons appointed by the H igh Court, such 

legal right shall vest accordingly, and 
thereupon the person or persons so appointed are hereby author­
ized and empowered to execute all deeds and powers-of-attom ey,
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and to perform all acts relating to the transfer of such stock and appdx . 
Government securities into his or their own name or names, or 
otherwise, or relating to the receipt of the dividends, interest, or. 
income thereof, to the extent and in conformity with the terms of 
such order. All companies and associations whatever, and all 
persons, shall be equally bound and compellable to comply with 
the requisitions of such person or persons so appointed as afore­
said to the extent and in conformity with the terms of such 
order, as such companies, associations, or persons would have been 
bound and compellable to comply with the requisitions of the 
person in whose place such appointment shall have been made, 
and shall be equally indemnified in complying with the requisition 
of such person or persons, so appointed as they would have been 
indemnified in complying with the requisition of the person in 
whoso place such appointment shall have been made. Alter 
notice in writing of any such order of the High Court concerning 
any stock or Government securities shall have been given, it shall 
not be lawful for any company or association, or any person 
having received such notice, to act upon the requisition of the 
person in whose place an appointment shall have neen made, in any 
matter relating to the transfer of such stock or Government secu­
rities or the payment of the dividends, interest, or income thereof.

Trustee Act. 1S50, s. 26. _  . . .
O ) See s. 29, p o s t ,  and R e  P e a c o c k , L. R., It On. TJ-, 212.
X S Y I. When any order shall have been made under this Act 

by the High Court vesting the legal right
Effect of an order suo fQr or recover any thing in action, 

vesting legal right in 0  interest in rer-peCt thereof, in any
a mg tn fte ion. person or persons, such legal right shall
vest accordingly ; and thereupon it shall be lawful for the person 
or persons so appointed to carry on, commence, and prosecute, in 
his or their own name or names, any suit or other pioceeding loi 
the recovery of such thing in action in the same manner in all 
respects as the person in whose place an appointment shall have 
boon made could have sued for or recovered such thing iu action.

Trustee Aot, 1850, s. 27.
XXVII. Where any person shall neglect or refuse to transfer 

any stock or Government securities, or
On neglect to tarns- to receive the dividends, interest, or income 

fer stock, &c., for twen- thereof, or to sne for or recover any  thing 
ty-eight days, order jn action, or any interest in respect thereof, 
may be made vesting for tjie space o f twenty-eight days next

person StheCoiS after an order of the High Court for tlmt 
shall appoint. purpose shall have been served upon him

it shall bo lawful for the said Court to 
make an order (« ) vesting all the right of such person to transfer 
such stock or Government securities, or to receive the dividends,
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appdx. Interest, or income thereof, or to sue for or recover such thing in 
action, or any interest in respect thereof, in such person or persons 
as the said Court may appoint.

Trustee Extension Act, 1852, g. I.
-Xf|) order may be made on motion; a petition is not necessary.—Ed 
Holbrook's Will, 5 «fur., N. S., 1333. J

X X V III. When any stock or Government securities shall be
On like neglect by j  *h.e f ° le ” ame o f , a .dfecased

executor similar order 1/ ,1° ’ “ la ex®CUtor oi administrator
may be made. slinll refuse or neglect to transfer such

stock or Government securities, or receive 
the dividends, interest, or income thereof for the space of twenty- 
eight days next after an order of the High Court for that purpose 
shall have been served upon him, it shall be lawful for the said 
Court to make an order vesting the right to transfer such stock or 
Government securities, or to receive the dividends, interest, or 
income thereof, in any person or persons whom the said Court may 
appoint (a).

Trustee Extension Act, .1852, s. 5.
(/*) It is the practice of the Bank of England not to allow the divi­

dend to be split mto fractional parts.— Skvm er v, Pelichet, 9 W It 
(Eng.), 191; Lewiu, 7th Ed., 895,

X X IX . When any order being, or purporting to be, under this 
,, . .. Act shall be made b\ the High Court, vest-

j S s r s r s e  * » u”  * *  •» • * « * » o „ , e d » «such orders. securities, or vesting the right to transfer
any stock or Government securities, or 

vesting the right to call for the transfer of any stock or Govern­
ment securities in any person or persons, in every such case the 
legal right to transfer such stock or Government securities shall 
vest accordingly («) ; and the person or persons so appointed 
shall be authorized and empowered to execute all deeds and powers- 
of-attorney, and to perform all acts relating to the transfei of 
such stock or Government securities into his or their own name 
or names, or otherwise to the extent and in conformity with the 
terms ot the order.. All companies and associations and ail persons 
shall be equally bound and compellable to comply with the requi­
sitions of such, person or persons so appointed as aforesaid, to the 
extent and in conformity with the terms of snch order, as such 
companies, associations, or persons would have been bound and 
compellable to comply with the requisitions of tho person iu 
whose place such appointment shall have been made.

Trustee Extension Act, 1852, & 6.
(<*) For form of order on appointment of new trustees, where the 

funds are invested on unauthorized securities, and it is desired not to 
transfer then, into the names of the now trustees, but to sell them and. 
re-invest the funds in accordance with tho trusts of the settlement, sec 
He Peacock, L. R., 14 Oh. lb, 212.
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Where the trustees appointed by a testator died aud new trustees wore appjxx.

appointed in their place, and all the trust-property was _ vested in the -----
new trustee.'!, the bank declined to act unless the order directed the new 
trustees to transfer the stock into their own names,—lie Olanville s 
Trust*, W. N., 1877, p. 218 ; 1878, p. 2.

X X X . When aay minor shall be solely entitled to any stock
„  . „  , . „ „ „  or Government securities upon any trust,

derfor the transfer or it shall he lawful for the High Court to 
receipt of dividends of make an order vesting in any person or 
stock, &c,, in name of a persons the right to transfer such stock 
minor trustee, or ( joveminent securities, or to receive
the dividends, interest, or income thereof (a). When any minor 
shall be entitled jointly with any other person or persons to any 
stock or Government securities upon any trust, it shall be lawful 
for the said Court to make an order vesting the right to transfer 
such stock or Government securities, or to receive the dividends, 
interest, or income thereof, either in the person or persons jointly 
entitled with the minor, or with him or them together, with any 
other person or persons the said Court may appoint ( b).

Trustee Extension Act, 1852, s. 3. ..
(h) Agents of executors invested, a sum of stock m the names or 

infants who bad an interest under the will, instead of in the names of the 
executors, and the Court made a vesting order for the transfer into the 
names of the executor.—Hines v. Hives, W. N., 1866, p. U* ; Lewin, 7ln 
Kf'i 891 So, where the executors had invested stock m the names ot 
themselves and an infant, and the infant was the survivor.— Gardner v.
Cowles, L. It., 3 Ch. D„ 804.

($) See Sanders v. Homer, 23 Beav,, 467.
X X X I. When a decree or order shall have been made by the

n . High Court directing the sale of any im-
HiSelor sale of̂  im- moveable property for the payment of the 
moveable property for debts ( a) of fi deceased pet son, evei} 
payment of debts. person holding such property or entitled
to a contingent right therein as heir, or under the will of such 
deceased debtor, shall be deemed so to hold or be entitled (as the
case may be) upon a trust within the meaning of this Act: and
the High Court is hereby empowered to make an order wholly 
discharging the contingent right under the will of such deceased 
debtor of any unborn person (b).

Trustee Act, 1850, s. 29.
(a) See 9, 32,post, and Wahs v. Wake, 17 Jur., 545. _
(b) An order in a cause may apparently be made without a petition.

•— Wood v. Beetlestone, 1 K, and J., 213.  ̂ In Gough v. Ba/je, W. N., 1871, 
p. 437, however, a petition was presented.

X X X II. When any decree or order shall have been made (a)
High Court may make by the High Court, whether before or after

a n  order for vesting the the passing of this Act, directing the sale 
estate in lieu of oon- 0f any immoveable property for any pur­
veyance by a piirty to pose ' .yhatever (b). every person holding
or order for sale. such property, or entitled to a contingent

t® f <SL
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.appux. right therein, being a party to the suit or pi oceeding in which
----- such decree or order shall have been made and bound thereby, or

being otherwise bound by such decree or order, shall be deemed 
so to hold or be entitled (as the case may be) upon a trust within 
the meaning of this Act. In every such case it shall, be lawful 
for the High Court (e), if the said Court shall think it expedient 
for the purpose of carrying such sale into effect, to make an 
order vesting such property or any part thereof for such estate as 
the Court shall think fit, either in any purchaser or in such other 

" person as the Court shall direct (d). Every such order shall 
have the same effect as if the person so holding or entitled had 
been free from disability and had duly executed all proper con­
veyances and assignments of such property for such estate.

Trustee ‘Extension Act, 1852, s. 1.
ta\ Where a testatrix devised real estate on trust for sale, but there 

had never been a trustee of the will, in consequence of the death, during 
the testatrix’s lifetime, of the sole trustee named in the will, and it was 
not, known who was the heir of the testatrix, it was hold, that the Court 
Lvl no iuri-diction under the Trustee Act, 1850, in the absence of the heir, 
to appoint a trustee and to make an order vesting in him the real estate 
descended.—(human v. Simpgpn. L. B., 6 Eq., 332 : Bee Gough v. page, W.
N., 1871, p. -137.

(ft) 'Quarts_Whether the section applies to the case where the person
to convey is not under disability J—-Levin, ith Ed., 893.

(o') Where the estate in land sold under the order of the Court is vest­
ed in a person of unsound mind, but not found lunatic, an order may be 
made appointing a person to convey the estate,—Herring v. Clark, L. B.,
A Chan., 167.

(a!) Where property has been, by an. order of the Court, directed to 
be sold, and where some of the parties interested in such property are 
either out of the jurisdiction, married women, or minors, and the place 
of abode of others of them is unknown, the Court will, on petition under 
this Act appoint a person to convey the interest of such persons to any 
purchaser, notwithstanding that, at the time the order is applied for, no 
contract for the sale of the property has been entered into, hat the 
Court cannot make such an order with respect to the interest of a party 
who has not been served, and who has not entered appearance.— Looker- 
steen v. Ilcstan, I. L. It., 7 Calc., 32.

X X X III. Where any decree or order shall bo made by the 
High Court for the specific performance

Court to declare what 0f a contract concerning any immoveable
fmmoveable "property property (a), or for the partition (b), or 
comprised in any suit exchange of any immoveable property (c), 
and as to the interests or generally when a decree shall be made 
of persons unborn. for the conveyance of any immoveable
property, either in cases arising out, of the doctrine of election 
or otherwise, it shall be lawful for the said Court to declare that 
any of the parties to the said suit wherein such decree is made 
are trustees of such property, or any part thereof, within the 
meaning of this Act, or to declare concerning the interests of

®  <SL
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unborn persons (d) who might claim under any party to the said Arm. 
suit, or under the will or voluntary settlement of any person 
deceased who was during his lifetime a party to the contract or 
transactions concerning which such decree is made, that such 
interests of unborn persons are the interests ot persons who, upon 
coming into existence, would be trustees within the: meaning of 
this Act. Thereupon it shall be lawful for the High Court to 
make such order or orders as to the estates, rights, and interests 
of such persons, born or unborn, as the s«id Court might, under 
the provisions of this Act, make concerning the estates, rights, 
and interests of trustees, bora or unborn.

Trustee Act, 1850, s. 30. . . , .
(a) Where a donee of a power of jointuring under a settlement was 

ordered, in a specif!' performance suit instituted by his wife, to execute 
the power by a deed to be approved of by the Master, whereby a certain 
sum was to be appointed as the plaintiffs jointure, and the defendant 
refused to obey the decree, it was held, that he might be declared a trustee 
of all the rights, interests, and property acquired by him under the set­
tlement, and the Court appointed a person to execute the requisite deed 
in his absence.—She parte Mornington, 4 D. M. G., 537. In a suit for the 
specific performance of a lease, the Court has no power either to appoint 
a person to convey in the place of a party refusing1 to execute the lease 
or to make a vesting order.— Grace v. Boynton, W. N.. lib p.

(J) In a partition-suit, instead of giving an infant defendant a day 
to show cause, the Court may declare him a trustee of such parts ol tba 
property as are allotted to the other parties.—Bomra v. d right, 4 u. «■.

Where’ a decree in a partition-suit had declared a lunatic a trustee of 
an allotted portion of the land for the, plaintiff, it was held, that a vesting 
order could be made under the Act.—In re  Molynew-r,, 4 1). *. J.. •><>».

(o) In a foreclosure decree on an equitable mortgage, the mortgagor 
was declared a trustee, and an order was made vesting the estate in the 
mortgagee (Leehmere v. Clump, 30 Beav.. 218): and in such a suit where 
the estate of the mortgagor was devised in trust for sale, and had 
become vested in an infant, who was also one of the persons beneficially 
interested, it was held, that the decree should contain a direction that, in 
case the mortgages were not redeemed within six months, the infant 
should he a trustee for them within the meaning ot the Act. and the 
executrix of the mortgagor be ordered to convey the estate to the mort­
gagees on. his behalf.—Foster v. Barker, L. R., 8 Ch. D., H i, See further 
Lewin, 7th Ed., 881. ,, . „  .. ,,(77) This includes heirs of a person now living.—Jiasnett v. oioxon,
L. R., 20 Eq., 182.

XXXIV. It shall be lawful for the High Court to make 
declarations and give directions concern- 

Power to give direc- jng the manner in which the right to any 
turns how the right to gtocb Government securities, or thing in.
S s e Y  action, vested under the provisions of this

Act, shall be exercised, and thereupon the 
person or persons in whom such right shall be vested shall be com­
pellable to obey such directions and declarations by the same pro­
cess as that by which other orders under this Act are enforced (a).

Trustee Act, 1850, s. 31,

• g<w\
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API'DX. (tt) Under this section, the Court has no Jurisdiction to order the 
fund into Court (Be .Parley, 29 t .  J.. 72 : sea Lewin, 7tb Ed., 882) ; nor 
lias it jurisdiction to give any direction ns to the. property of a person 
not found lunatic by inquisition except in eases where it is being 
administered by the Court.—lie Tayler, 2 D. F. J., 125.

XXXV , In all ca es in which it shall be expedient (a) to 
appoint (b) a new trustee or new trustees,

r„aWder°appSnt4  and.!t 8ha>lb* f0Ulld i««ped ieut, 'difficult, 
new trustees. 0i* impracticable so to do without the

assistance of the High Court, it shall bo 
lawful for the said Court to make an order appointing a new 
trustee or new trustees, whether there be any existing trustee oi 
trustees or not at the time of making such order '(e), and if there 
be such trustee or trustees, either in substitution for or in addi­

tion to him or them. The person or per- 
New trustees to have Bong who, upon the making of such order, powers of trustees ap- ,. „  , 1 \ , , ° , ,, , ’pointed by decree in 8ha11 trustee or trustees, shall, have the

suit. * same rights and powers as he or they
would have had if appointed by decree in 
a suit duly instituted (d).

Trustee Act, 1850, as. 32 and 33, and Trustee Extension Act, 1852, s. 9,
(a) It is ‘ expedient’ to appoint a. new trustee where the trustee 

appointed is an infant— Be Purler'* Trust, 2Jur., N. S., 349 ; Be&artkde'* 
Estate, I W, R, (Eng.), 196, In such a case the appointment should be 
without prejudice to any application by the infant to be restored to th« 
trusteeship oncoming of age.—Re Skelmerdinc, 33 L. J., Ohan., 474, Ho it 
is ‘ expedient to appoint a new trustee when there is no representative 
of a surviving trustee (Be Matthem, 26 Bear... 463; Be Bari*'* Trusts,
U It., 12 Eq , 214). or there would be difficulties m obtaining a representa­
tive.—pads v. Chanter, 4 Jur., N .  S , 272: Where two trustees were, desi ­
rous of retiring, and it was doubtful whether the power of appointing 
new trustees in the settlement applied to the ease, it was deemed • expe­
dient’ to appoint new trustees.—Lewin, 7th Ed., 882,citing Me, Woodgate'* 
Settlement. 5 Vi. R , Be A rmetrong■* Settlement, Ibid. So. a new tna-tee has 
been appointed in the place of a trustee who had become bankrupt, bad 
never surrendered, and had not been heard of for several years.—ite IHn- 
xhate'x Trust*, L. II., 4 Chan., 788 ; and see Caemhu* v. Brooke*, L. It.. 12 
Eq., 61. 'lhe Court may appoint trustees where there never have boon, 
any trustees, or where they have all died in the testator's lifetime.—J2e 
Smirtktmaite'e Trusts, L. R , 11 Eq.. 251.

(*) The Court has no jurisdiction under this Act to appoint now 
trustees where there are trustees de facto acting as such (Ex parte Mad- 
hy, 5 DeCh and Sin., 57) ; nor has it jurisdiction to take away the power 
of appointing new trustees from the donee of the power, where the donee 
in capable of exorcising and willing to exercise it. although such donee 
may have disclosed am intention or desire to exercise hie power corruptly,
—lie Med*on'* Settlement, 9 Hare, 118.

Where one of two trustees was residing out of the jurisdiction, but it 
did not appear whether such residence was likely to be permanent, the 
Court refused to appoint anew trustee in his room.—Lewin. 7th Ed., 882, 
citing Br lilaii-. 19 Jur.. 608. See lie The Lincoln Primitive Methodises 
Chapel, 1 Jar., N. S., 1011.

t he Act wv* not intended to extend to the displacing of trustees 
desirous to Continue in the trust, and to the appointing of others in their
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XŜN̂ ?g ..̂\1̂X

act xxvii of 1866. 435

place; and especially not to the displacing of trustee* and the appointing jft'DX, 
of others, on the ground of alleged misooodnct in the trustees to be dis- —  
placed. The section was meant to apply to cases in which there might 
be a question about the expediency of what was sought to be done. It 
was not intended to alter the right of every trustee to have his a -count, 
taken in Court in the presence of ail the partite interested under the 
trust, ao that all m ight be bound, and to have any balance which might 
be found due to him on the result of the account paid, or secured to him 
before he was denuded of the trust-estate.—Me Blanchard, l Jur., X. S..
505 : 3 D. F. and J., 181.

Where a trustee had gone abroad and his whereabouts was not known, 
a new trustee was appointed,—Re Harrison's Trust, 22 L. J.., N. S,
Chap., 69. See Re Joyce's Estate, 1. R., 2 Eq., 576 ; lie Bigntld's Trusts,
Ij. R„ 7 Chan., 223. ' . , .

; ,(> new trustees were appointed whore the trustees had disclaimed, 
and the parties in whom the power of appointment was vested were in 
India.—lie Humphry's Estate, 1 Jur., N. S., 921.

When the person having- power to appoint a new trustee is a lunatic., 
the Court has power to appoint a new trustee under the Act,—Me Spar­
row, L. R., 5 Chan., 662.

Where new trustees have been appointed by the donees of a power, the 
Court will formally re-appoint them for the purpose of making a vest­
ing order.—lie Pearson.X. R , 5 Oh. Div., 962. An affidavit of .fitness 
will be required.—Re Maynard's Settlement Trusts, 16 Jur., 1084, _

Where all the cestui s quo trustent. are resident out of the jurisdiction, 
the Court will appoint new trustees resident out of the jurisdiction. Me 
Liddiard, L 11., If Ob Div., 310.

As to appointing- new trustees in the place of a lunatic trustee, sec
Lewin. 7th Ed.. 883. „  , . . , , 0.„

(<0 These words are taken from the Trustee Extension Act, s. J.
(,}) The Court will appoint, two trustees in the place of one, as trust- 

property should be prevented from coming into the hands of a sole 
trustee Re TtmstalVs Will, )■ DeG. and Sm., 421, and it has added two 
new trustees to two original trustees.—Lewin, 7th Ed., 8o*, citing Me 
iiaycott, 5 W. R., (Eng.) 15. But it will not appoint one trustee in the 
place of two or more lie Dickinson's Trusts, 1 J nr., N. S., 721 ; Re bl •'
Trust, 2 Jur., N. 8„ 62; Re Porter's Trust,-ibid, 348, unless the trust w 
to be shortly wound up.—Re Beynawlt, 16 Jur., 233, Two, trustees may be 
appointed in the place of three BuThelry v. Earl of' Eglinton, Jur., IN a>,
99-1; or three in the place of tom.—Emmetv. Clarke,1 Jur., JN. byS 'b 

Where a legacy had been bequeathed to a sole trustee upon trust lor a 
tenant-for-life, and then for reversioners absolutely, the Court appointed 
an additional trustee, and. ordered the costs of a petition, presented lor 
that purpose by the reversioners, to bo paid by them, and not out ot the 
corpus.— Re Braelcenbvry s Trusts, L. R., 10Bq., 45. „ . ..

When a trustee wishes to retire and a successor cannot be found, tne 
Court can appoint the continuing trustees to be sole trustees in the place 
of the continuing and retiring trustee.—Re Stokes s Trusts, L. a., i. nq-,
333 ; Me Harford’s Trusts, L, R., 13 Ch. Div., 135.

In the case of a charity, the Court appointed ten new ..rustees and 
vested the estate in the whole body, and directed that when reduced to 
three, the trustees should apply at Chambers for the appointment of new 
trustees.—Lewin, 7th Ed., 884, citing Re Bergholt, 2Jiq. Rep.,

The Court will not, if it can he avoided, appoint a cestui quei non to be 
a trustee.-!?* parte Glutton. 17 Jur.. 988. As to appo-mtmg the husband 
of a cestni quo trust, see Lewin, 7th Ed., 884. Nor will the Court appoint 
an alien resident out of the jurisdiction a trustee, unless it is'necessary 
flora the circumstances of the case to do so.—Eg Hills trust, \\. in.. xoi*,
p. 228.
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A P rnx I f  a  cestui que tru st institutes a enifc fo r  the appointm ent o f  a new  
' trustee, w h ea a petition would have been  sufficient, be  w ill have to  bear 

the additional costs.— L egg  v. M ackrell, I  G lif., 165 ; Thomas v. W alker,
18 Beav , 521. ‘

W here there are tw o  distinct trust-estates under the same w ill, but 
only on e  set o f  trustees, the Court, w ith  the consent o f  th e  representa­
tive  o f  the su rv iv ing  trustee, w ill appoint new  trustees o f  one estate 
w ithout dealing w ith  the other estate 'Re Dennis, 12 W , It., (E n g .) 575 ; 
and generally the Court assumes the pow er o f  appointin g  separate trustees 
o f  separate shares.— Me CotterilVs Trusts, W . N., 1869, p . 183. See L ew in ,
7th Ed., 884

T h e  petition  fo r  appointm ent o f  n ew  trustees m ust he supported by 
affidavits o f  the facts stated, and o f the fitness o f  the proposed trustees, w ho 
must g ive  their w ritten  consent to th e  appointm ent.— I n  Mr B attersby's  
Trust ] (6  Ja r., 900. Som etim es a reference as to  th e  fitness o f  the 
trustees is directed ; bu t it  is not necessary i f  the ev iden ce adduced is  
sufficient.— He TumstaU, 15 J n r ., 645. A n  affidavit o f  fitness by  the soli­
citor  in a suit is not sufficient.—  G reen ly  v. B uoh -id ge, 22 L. J ., Chan.,
1007. L „

T he n ew  trustee n eed  n ot appear u p on  the p etition  to  consent Me 
D rap er's  Settlem ent, 2  W. E. (B u g .) , 440 ; though they  m ay appear to  
con sen t .-—Me D arke's Trusty 21 L. J ., 218. I f  they do not appear, an 
affidavit that the proposed new trustees w ill consen t is insufficient Me 
P a r k e s  Trust, 21 L. J., 218, and their w ritten consent m u st be proved .— 
L ew in , 7th Ed., 885.

XXX V I. It shall be lawful (a) for the High Court, upon 
making any order (b) for appointing a

P ow er to  Court to  n ew  trustee o r  n ew  tru ste e s , e ith er b y  th e

s s s s t a r -  r . « ■ « »  °rd« (->, v.direct that any immoveable property, sub­
ject to the trust (d), shall vest in the person or persons who, upon 
the appointment, shall be the trustee or trustees for such estate as 
the Court shall direct. Such order shall have the same effect a s -  
if the person or persons who, before such order, was or were the 
trustee or trustees (if any) had duly executed all proper convey­
ances of such property for such estate (s).

Trustee A ct, 1850, s. 34.
( « )  T he Court has authority to m ake a vesting order, although there 

m ay be a person capable o f  execu tin g  a  conveyance.— H e M anning's  
Trusts, Kay, x x v iii. .

(b )  W here an order is  m ade under the Act, su b ject to  the production 
o f  eviden ce to the R egistrar, the order w ill bear date on  or after the day 
o f  the production o f  the evidence. W here a p arty  directed  to  tran sfer  
d ied  between th e  m aking  and the date o f  the order, the Court m ade a 
supplem ental order to  m eet th e  difficulty, w ithout requ iring  a fu rth er  
petition .— R e H avelock's Trust, 1 1 Jn r., N . S., 906.

( « )  T he Court has ju risd iction  to  make a, vesting order o f  the 
lega l estate in  m ortgaged  lands when a transfer o f  the m ortgage 
11... been ordered by  the Court, and it  is d ou btfu l whether the 
trustees o f  the debt have pow er to  convey  the legal estate,—
Its flugkee's Settlem ent Trusts, 2 H. and M ,  695. A  vesting order m ay be 
m ade a fter  the appointm ent o f  trustees in a suit.— Ih-Ul.

(</) W here a sol6 trustee o f  leaseholds had died, intestate, and had 
no legal personal representative, and new trustees had been duly
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appointed under the settlement, the Court re-appointed the f ame two APPDX, 
persons trustees and made an order vesting-the leaseholds in them.. He 
DalgbWs Settlement, L. 4 Ch.».. 148 : see farther Lewin, 7th Bd.,385.

(e') In a suit to appoint new trustees, it; appeared that of two remain- 
ing trustees one had gone out of tie jurisdiction, and the other was wil­
ling to act,—it was held, that a vesting order could he made to vest the 
estate in the new trustees to be appointed for such estate as was vested 
in the continuing and absent trustee.— Smit\ v. Smith, 8 Drew, 72-

XXX'VII. It shall be lawful for the High Court, upon
Power to Court to makinS ordey for a p p o ^ n g  *

vest right to call for trustee or new trustees, either by the 
transfer of stock, or to same or by any subsequent order, to vest 
sue, in new trustee. the right to call for a transfer of any 
stock (a) or Government securities subject to the trust, or to 
receive the dividends, interest, or income thereof, or to sue for or 
recover any thing in action subject to the trust, or any interest 
in respect thereof, in the person or persona who upon the 
appointment shall be the trustee or trustees (6 ),

Trustee Act, 1850, s. 35. , , .
(a) Under this section the Court cannot vest the right to the stock m 

the new trustees.— He Smyth's Settlement, 4De(4. ami Sm., 499; see s. -9, 
ante, p. 430. The Court has power under this section to vest the right 
as to stock standing in the name of a deceased person who hasyio personal 
representative.—He Herbert's Will, 8 W. It. (ling.), 272, cited Lewin,
7 th lid.. 880. „  . . ,(V) Where, a breach of trust has been committed, the Court, though it 
sanctions the appointment of a new trustee, will make no order respect- 
lug property, lest by so doing it should sanction the breach, ot 
hiust.—He IIaT’t'ifiOn s Trû t, 22  L. J-, Chan., 60.

(b) The effect of a vesting order is to vest the estate at once from 
its date in the n e w  trustees without any fur the# formality.— Windfall 
v. Arbuthnot, L. Jfc., 3 P. and D., 109,

X X X V  111. Any such appointment by the High Court of 
new trustees, and any such conveyance

Old trustees not to or transfer as aforesaid, shall operate no 
be discharged from li- furt]iyr or otherwise than as a discharge 
a 1 1 to any former or continuing trustee, than 
an appointment of new trustees under any power for that pur­
pose contained in any instrument would have done.

Trustee Act, 1850, s. 38.
X X X IX . An order under any of the hereinbefore contained 

provisions, for the appointment of a new
Who may apply ua- trustee or new trustees, or i&oncem- 

<erA:t' ing any immoveable property, stock, or
Government securities, or thing in action subject to a trust, ma.y 
be made upon the application of any person beneficially inter­
ested in such immoveable property, stock, Government secu­
rities, or thing in action, whether under disability or not (a), 
or upon the application of any person duly appointed a, a

P i  <8L
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apptjx. trustee thereof; and an order under any of the provisions
-----hereinbefore contained concerning any immoveable property,

stock, Government securities, or thing in action subject to a 
mortgage, may be made on the application of any person 
beneficially interested in the equity of redemption, whe­
ther under disability or not, or of any person interested in 
the moneys secured by such mortgage.

Trustee Act. 1880, s. 37.
(a) , a. person who has a contingent interest in a, trust-fund has a 

leans .standi to present a petition for the appointment of new trustees.—
Me Sheppard'x Will. 1 D. F. and 423.

The purchaser of property sold under an. order of Court is ‘ bene­
ficially interested,’ and. is the proper person to apply for a vesting 
order.—Agio* v. Cor, 17 Beav., 68*. He may join with the plaintiffs in. 
presenting the p e t it io n Manley v. Adam*, M Beav,., 180. Creditors who 
have obtained a decree for the administration of the estate of their 
deceased debtor, under which a contract for the sale of his real 
estate has been entered into ami the purchase-money paid into 
Court, are ‘ beneficially interested ’ in the lands comprised in the 
contract, and are entitled to apply for a vesting order (Me Wragg,- 
1  DeQ. J, and S. 85(5); but the committee of the lunatic is not.—Me 
BewJtc, 2 DoG, J. and 3., 426.

X L. When any person shall deem himself entitled to an order 
under any of the provisions hereinbefore

Application may be contained, it shall be lawful for him tp 
hj petition. present a petition (a) to the High Court
for such order as he may deem himself entitled to, and he may 
give evidence by affidavit, or otherwise (6), in support of such 
petition before the said Court, and may serve such person or 
persons with notice of such petition as he may deem entitled to 
service thereof (c).

Trustee Act, 1.850. s. 40.
(«) When a petition has been .presented, it may be amended by an 

order of the Court by adding co-petitioners without being re-answered.—
Me Carin'right's Trust, 8 W. R.. (Bug.). i!>2, cited Do win, 7th I'M., 387.

(b) In practice, the evidence adduced is universally by affidavit ; but 
under the words ‘ or otherwise ’ the applicant is not confined to evidence 
by affidavit.—Lewin, itb Ed., 887.

(«) All the cestui* t/ve trnatent ought, as a general rule, to be served.
See the cases cited, Lewin, 7-th Ed.. 887 ; but t he Act does not in terms so 
require, and it is nob unusual to dispense, with service on ail parties.—Me 
Blanchard, 3 D. V. and J., 137 ; and see Matter,shy's Trusts. L. R., 10 Oh.
D., 228.Xho persons constituting different classes of rest iris //tie trustent may 
be proved by affidavit without strict evidence of certificates and affida­
vits of identity—Me Botkins, i DeG-. and J., *36. . .

On a petition to appoint new trustees iu the place of trustees desirous 
of retiring, the rrsluis yne trustent and the old trustees UiUst app;--'>t'(jVfi 
SUper, 18 Beav.. 596), and they will have their costs.—Jt'ttUoye y. Xcnnard,
3 L. T., N. Si, 687.

J.fcia not, however, necessary to serve the petition on reen»sant trustees.
Me Baxter, 2 Sui and (>., Appx. v.

A petition for an order vesting in a new trustee property, ot which n 
trustee has become lunatic, ought to be served on bis committee as the
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trustee may have claims,-ile Sawnare*, 8 D. M. 6 ., 8201 but sea lie aptthc.
Green,. It tt., 10 Chan., 272. _ , . ,

Service of a petition vesting in newly-appointed trustees lands which 
had descended to the infant heir of the former sole trustee upon the 
guardian of the infant heir is not necessary (Be Little, L. R., 7 Eq., 323) ; 
hub the adult heir of a surviving trustee must bo served, for he may 
have, some olaim to costs.—Lewin, 7th .Ed., 1887.

Thu Court has jurisdiction to order Service of the petition upon a 
person out of jurisdiction.—Ibid.

X L i. Upon the hearing of any such petition, it shall be 
lawful for the said High Court, should it

What may be done j,e deemed necessary, to direct a reference 
upon petition. to one 0f the Judges of the Court to
inquire into any facts which require such an investigation, or it 
shall be lawful for the said Court to direct such petition to stand 
over, to enable the petitioner to adduce evidence or further 
evidence before the Court, or to enable notice, or any further notice 
of such petition to be served upon any person or persons.

Trustee Act, 1850, s. 41.
X f,II. Upon the hearing of any such petition, it shall ho 

. lawful for the High Court to dismiss such 
petition With or without costs, or to make 

£osts, an order thereupon m conformity with the
provisions of this Act.

Trustee Act, 1850, s. 42.
X L III. Whensoever in any cause or matter, either by the 

evidence adduced therein, or by the
Power to make an admission of the parties, or by report of one 

order in a cause. of the Judges of the Court, the facts
necessary for an order under this Act shall appear to the High Court 
to be sufficiently proved, it shall be lawful for the said Court, 
either upon the hearing of the said cause or of any petition or 
application in the said cause or matter, to make such order under 
this Act (a).

Trustee Act, 1.850, s, 43. _ _
(«.) An order may bo made in a snh. without a petition, bee the 

cases collected, Lewin, 7th 13d., 888.
As to whether the order should not be made in Court and not in Cham­

bers, see LVodskam v. Freds ham. L. R„ IS Ch. 1)., 317.
The Court has no jurisdiction to make a vesting order respecting 

property which is vested in a lunatic, but there must be a petition in 
lunacy.—Lewin, 7th Kd., 888, citing Jeffreys v. Drysdale, 9 W. R., 428.

X LIV . Whenever any order shall be made under this Act by 
. , tiie High Court for the purpose of con-

HShSonTfounJedou ™ v «m b le  property, or for
certain allegations to the purpose of releasing or disposing of 
bo conclusive evidence any contingent right, and such order shall 
of the matter contained be founded on an allegation of the personal 
in such allegations. incapacity of a trustee or mortgagee, or an

\
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appdx. allegation that a trustee or the heir or devisee of a mortgagee is
----- out of the jurisdiction of the High Court or cannot be found,

or that it is uncertain which of several trustees, or which of 
several devisees of a mortgagee, was the survivor, or whether 
the last trustee, or the heir, or last surviving devisee of a mort­
gagee be living or dead, or on an allegation that any trustee or 
mortgagee has died Intestate without an heir, or has died and it 
is not known who is his heir or devisee, then, in any of such cases, 
the fact that the High Court has made an order upon such an 
allegation shall be conclusive evidence of the matter so alleged 
in any Court of civil judicature upon any question as to the 
legal validity of the order : Provided always, that nothing
herein contained shall prevent the High Court directing a 
reconveyance of any immoveable property conveyed or assigned 
by any order under this Act, ora re-disposition of any contingent 
right conveyed or disposed of by such order; and it shall bo 
lawful for the said Court to direct any of the parties to any suit 
concerning such property or contingent right to pay any costs 
occasioned by the order under this Act when the same shall 
appear to have been improperly obtained.

Trustee Act, 1850, a. 44.

X  LV. It shall be lawful for the High Court to exercise tho 
, , . powers herein conferred for the purpose of

Trustee of chanty. bating any immoveable property, stock,
Government securities, or thing in action in the trustee or 
trustees of any charity or society over which charity or society 
the High Court would have jurisdiction upon suit duly insti­
tuted (a), whether such trustee or trustees shall have been duly 
appointed by any power contained in any deed or instrument, or 
by the decree of the said Court, or by order made upon a petition 
to the said Court,

Trustee Act, 1850, b. 45. See further, ante, pp. 366-867,
(a) See Seton on Decrees, 4th Ed,, 565.

XLVI. Where any minor or person of unsound mind shall 
Money of minors and entitled to any money payable in

persons of unsound discharge of any immoveable property, 
mind to be paid into stock, Government securities, or thing 
Court. in action conveyed or transferred under
this Act, it shall be lawful for the person by whom such money 
is payable to pay the same into the High Court, in trust in any 
cause then depending concerning such money, or it there shall 
be no such cause, to the credit of such minor or person of 
unsound mind, subject to the order or disposition of the said Court; 
and it shall be lawful for the said Court upon petition in a sum­
mary way to order any money so paid to be invested in Govern*

p' . r ‘ff  •• * f  '
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ment securities and to order payment or distribution thereof, os appdx. 
payment of the dividends or interest thereof as to the said Court 
shall seem reasonable.

Trustee Act, 1850, 6.18.
XLVII. When in any suit commenced, or to be commenced, in 

tlie High Court, it shall be made to appear 
Court may make to the Court that diligent search amt 

it-eree in absence* of a enqu;ry ]ia v 0  been made after any person
made a defendant, who is only a trustee, 

to serve him with the process of the Court, and that he cannot 
he found, it shall bo lawful for the said Court to hear and deter­
mine such cause, and to make such absolute decree therein against 
every person who shall appear to it to be only a trustee, and 
not otherwise concerned in interest in the matter in question, in 
'such and the same manner as if such trustee had been duly * 
served with the process of the Court and bad appeared at tho 
hearing of such cause: Provided always, that no such decree
shall bind, affect, or in anywise prejudice any person against 
whom the same shall be made, without service of process upon 
him as aforesaid, his heirs, executors, or administrators for or in 
respect of any estate, right, or interest which such person shall 
have at the time of making such decree for his own use or benefit, 
or otherwise than as a trustee as aforesaid (a).

Trustee Act, 1850, s. 49. . . „nA
(a) In IVcstkcad v. Sale, 6 W. R. (Eng.), 52, cited Lewm, 7th.Ed., 890, 

the Court directed the record and writ clerk to certify that the cause was 
ready for hearing in the absence of a trustee who could not be found.

XLVIII. Every order to be made under this Act which shall 
„  , „  . have the effect of a conveyance of any

thUAct to be charge- immoveable property or a transfer of any 
able with the same such stock, Government securities, or 
stamp-duty as deeds of riling in action as can only be transferred
conveyance. by stamped deed, or for the transfer of
which a stamp is necessary, shall be chargeable with the like 
amount of stamp-duty as it would have been chargeable with if it 
hud been a deed executed, or a transfer made (a), by the person or 
persons holding such property or entitled to such stock, Govern­
ment securities, or thing in action. Every such order shall be 
duly stamped for denoting the payment of the said duty.

Trustee Extension Act, 1852. s. IS.
(a) See Act I of 1879 (The General Stamp Act), ached, l, arts., 21, 60.
X LIX . The High Court may order the costs and expenses 

. of, and relating to, the petitions, orders,
Costs may he paid ou directions, conveyances, and transfers to

of the estate. ba made in pursuance of this Act, or any
of them, to be paid and raised out of or from the immoveable or

56
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a mix. moveable property, or tlie rents or produce thereof, in respect of
-----which the same respectively shall he made, or in such manner as

the said Court shall think proper (a).
Trustee Act, 1850, s. 51.
(a) The petition should not pray for costs “ incidental to, or subsequent 

on,” the application, as they give rise to uncertainty.—Me Mellon:'* Settle­
ment. 2 Jur., N. S., 62.

The costs of appointing new trustees are paid out of the trust-fund.—
Me Vnlhvm, 15 Jtu\, 69 j E x y  arte Maples, 16 Jur., 882 ; Ue Fellow's Settle- 
men:, 2 Jur., N. S., 62.

On an application for appointment of new trustees of two funds, the 
costs will be paid out of the funds ratably.—Me Grant's Trmts,2J. and 
II , 764,

In Ess parte Davies, 16 Jnr„ 882, a new trustee was appointed in the 
place of a sole trustee, deceased. The heir of the deceased trustee could 
not he found, and, on petition, an order was made to vest the estate in 
the new trustee, or that upon consent he might pay the costs of the pro­
ceedings, and that such costs, with interest at 4 per cent., might form a 
charge on the inheritance, The Court, on appointing new trustees of 
real estate, has power under the section to direct the costs to be raised 
by a mortgage to be settled by the Court.—Me Crabtree, V. C. Wcod, 11th 
Jan., 1866; see Lewie., 7th Ed,., 891. Where an order is made for vesting 
estate in property sold in lots under the order of the Court, the costs 
will be paid by the vendors out of the purchase-money of each lot and 
not out of the fund in Court generally.—Ayles v. Cox, 17 Beav., 584.

The Court has no jurisdiction to award costs adversely against third 
parties cited to appear as respondents upon a petition to appoint new 
trustees.—Me Primrose, 23 Bear., 590.

L. Upon any petition being presented under this Act to toe 
High Court concerning a person of un-

Enquiry concerning sovmd mind jt shall be lawful for the
mind11 ° uusoun said Court to make au order directing an 

enquiry whether such person is or is not 
of unsound mind, and incapable of managing himself and his 
affairs. Such order shall have the same effect is the like order 
made under section 1 of Act X X X I Y  of 1858 {to regulate proceed­
ings in Lunacy in the Courts of Judicature established by Royal 
Charter), and the enquiry directed to be made shall be made in all 
respects in the manner declared and prescribed for making an 
enquiry under the last-mentioned Act. The High Court inay 
postpone making any order upon the petition presented as afore­
said, until any enquiry so directed to be made shall have been 
finally concluded.,

Trustee Act, 1850, 8. 62.
L I .  U p on  any petition  under this Act, be in g  presented to the
„ . . , High Court, it shall bo lawful for the said
Suit may be directed. £jourt ti0 p0Stj,0Jie making any order upon

such petition, until the right of the petitioner shall have been 
declared in a suit duly instituted for that purpose (a).

Trustee Act, I860, b. 63.
(a) See Me CoUinson, 3 D. M. Q., 409 j Me Burt, 9 Hare, 289.

| I  <SL
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LII. Every order made, or purporting to be made, under this appdx.
Act by the High Court, shall be a co m p le te ---- -

Indemnity to all per- indemnity to all persons whatsoever for 
S ^ t S W i r  ,lfy  act done pursuant thereto; and it 

shall not be necessary for such persons to 
enquire concerning the propriety of such order, or whether the 
High Court has jurisdiction to make the same.

Trustee Extension Act, 1852, g. 7.
Orders under the Act LH1. Any order made by the High 

to be executed as, and Court under tins Act shall have the same 
have the effect of, effect, and be executed in the same manner, 
decrees. as a decree.

I,IV. This Act may be cited as “ The 
Short title. Indian Trustee Act, 1866.”

THE TRUSTEES’ AND MORTGAGEES’ POWERS 
ACT, 1866.

A ct  XXVIII o f  1866.

I Received the assent of the Governor-General in Council on the 
24th October, 1866.)

An Act to give Trustees, AIortgage.es, and others, in cases to which 
English taw is applicable, certain powers now commonly inserted 
in settlements, mortgages, and wills, and to amend the law of 
Property and relieve Trustees (a).
(a) This Act applies to the whole of British India, except the Scheduled 

•Dig riots—Act X V  of 1871. Sections 2, 8, 4, 5, 82. 88, 34, 35, 36, and 37 
have been repealed in Madras, the North-West Provinces, and the Panjab, 
and in the territories administered by the Chief Commissioners of Oudh, 
the Central Provinces, Coorg, and Assam, by Act II of 1882. The Act is 
founded on the English Statutes 22 & 23 Viet., c. 35 (The Trustees Relief 
Amendment Act) and 23 & 24 Viet., c. 145 (The Trustees’ and Mortgagees’
Act).

W h e r e a s  it is expedient that, in cases to which English law 
is applicable (a), certain powers and provi- 

Preamble. sions usually inserted in settlements, mort­
gages, wills, and other instruments should be made incident to 
the estates of the persons interested, so as to dispense with the 
necessity of inserting the same in terms in every such instrument, 
and that in such cases trustees should be relieved ; It is enacted 
as follows:—

I. In the construction of this Act,
^Interpretation of unless there be something repugnant in 

the subject or context—
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api'dx. ‘ Immoveable property ’ shall in el ml e Land, any benefit to aris*
* out of land, and things attached to tho

j .S mOTea,b e pro" earth or permanently fastened to anything 
which is attached to the earth :

‘ Mortgage ’ shall be taken to include every instrument by 
‘ Mortgage,’ virtue whereof immoveable property is in

any manner conveyed, pledged, or charged 
as seem it y for the repayment of money or money’s worth lent, 
and to be reconveyed or released on satisfaction of the debt:

‘ Mortgagor ’ shall be taken to include every person by whom
‘ Mortgagor ’ s u c l1 conveyance, pledge, or charge asmortgagor. aforesaid shall be made :
‘ Mortgagee’ shall be taken to include every person to whom 
‘Mortgagee ’ or in whose favour any such conveyance,

pledge, or charge as aforesaid is made or 
transferred; and

* High Court, ’ means any Court established, or to be established 
, tt. t. r  , under Statute 24 and 25 Viet., c. 104, and

includes the Chief Court of the Punjab, 
and the Supreme Court of Judicature of the Settlements of Prince 
of Wales’s Island, Singapore, and Malacca.

(a) See as to the meaning of these words, ante, p. 15,
II. In all cases where, by any will, deed, or other instrument

of settlement, it is expressly declared that 
Trustees empowered trustees or other persons therein named 

E i t h e r  "by public or indicated shall have a power of sale (a), 
auction or private con- ejther generally or in any particular event, 
tract. over any immoveable property named or

referred to in, or from time to time subject 
to, the uses or trusts of such will, deed, or other instrument, it 
shall be lawful for such trustees or other persons, whether such 
property be vested in them or not, to exercise anch power of sale 
by selling such property either together or in lots, and either by 

. public auction or private contract, and either at one time or at 
several times.

23 & 24 Viet., c. 145, s. 1 . See further, ante, p, 223. Partially repealed, 
see ante, p. 443.

(a) These sections of the Act strictly apply to those cases only where 
there is a power of sale ; but it is probable that a trust for sale would be 
within the Act.—3 Dov. Convey., 565 n (u).

III. It shall be lawful for the persons making any such sale 
Sale may be made to insert snch sPeciai or other stipula-

tmder special conditions tions, either as to title or evidence of title, 
and trustees may buy or otherwise, in any conditions of sale, or 
im contract for sale, as they shall think fit;
and also to buy in the property or any part thereof at any sale by 
auction, and to rescind or vary any contract for sale, and to re-sell

| i |  <SL
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the property which shall be so bonglit in, or as to which the con- appdx. 
tract shall be so rescinded, without being responsible for any loss ' 
which may be occasioned thereby ; and no purchaser under any 
such sale shall be bound to enquire whether the persons making 
the same may or may not have in contemplation any particular 
re-investment of the purchase-money in the purchase of any 
other property or otherwise.

28&2f Viet., o. Its, s. 2, ante, p. 226. Partially repealed, see ante, 
p. 413.

IV. For the purpose of completing any such sale as aforesaid,
the persons empowered to sell as aforesaid

Trustees exercising shall have full power to convey or other- 
power of sale ernpow- wjge ,JiSp030 0f the property in question 
ered to con vev. . , 1in such manner as may be necessary.

23 fc 24. Viet, o. 145, s. 3, ante, p. 225. Partially repealed, see ante, 
p. 443.

V. The money so received upon any such sale as aforesaid
shall be laid out in the manner indicated 

a iu that behalf in the will, deed, or iustru-
the manner indicat- meat containing the power id sale j an 1 
edin the will, &c., and until the money to be received upon any 
until then to be invest- sa)e as aforesaid shall be so disposed of, 
ed in Government se- ^  same shall be invested at interest in 

Government securities for the benefit of 
such persons as would be entitled to the benefit of the money, and 
the interest and profits thereof in case such money were then 
actually laid out as aforesaid : Provided that, if the will, deed, or 
instrument shall contain no such indication, the persons empower­
ed to sell as aforesaid shall invest the money so received upon 
any such sale in their names upon Government securit ies in India, 
and the interest of such securities shall be paid and applied to 
such person or persons for such purposes and in such manner as 
the rents and profits of the property sold as aforesaid would have 
been payable or applicable in case such sale had not been made.

23 k 24 Viet., c. 145, ss. 4. 7, ante, p. 161 Partially repealed, see ante, 
p. 443.

VI. Where any principal money is secured or charged by deed
„  . . . . . .  on any immoveable property, or on any

ino <3ent *° interest therein, the person to whom such 
money shall for the time being be payable, 

his executors, administrators, and assigns, shall, at any time after 
the expiration of one year from the time when such principal 
money shall have become payable, according to the terms ot the 
deed, or after any interest on such principal money shall have 
been in arrear for six months, or after any omission to pay any 
premium or any insurance which by the terms of the deed ought 
to be paid by the person entitled to the property subject to the

?®f <SL
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appdx. charge, hare the following powers to the same extent (but no more)
----- as if they had been in terms conferred by the person creating the

charge, namely : —
1st.— A power to sell or concur with any other person in sell­

ing the whole or any part of the property by public auction or 
private contract, subject to any reasonable conditions he may 
think fit to make, and to rescind or vary contracts for sale, or buy 
in and re-sell the property from time to time in like manner.

2nd.—A power to appoint, or obtain the appointment of, a 
receiver of the rents and profits of the whole or any part of the 
property in manner hereinafter mentioned.

23 & 21 Viet., c. 145, s. 11.

V II. Receipts for purchase-money given by the person or per-
* _ . , sons exercising the power of sale hereby

j s r s & r s :  «• < *"*»"«»< ■ » « • * *  w w .
charges. tlle purchasers, who shall not be bound to

see to the application of such purchase-
money,

23 k 24 Viet,, c. 145, a. 12.
VIII. No such sale as last aforesaid shall be made, until after
Notice is to be given six Inonths’ Iloti«e “  writi"S £ iv e l1 tf> tltl' 

before sale; but par- person, or one of the persons, entitled to 
chaser relieved from in- the property subject to the charge, or 
quiry aa to circamstan- affixed on some conspicuous part of such 
cesol sale. property, but when a sale has been effect­
ed in professed exercise of the powers hereby conferred, the title 
of the purchaser shall not be liable to be impeached on the 
ground that no -case had arisen to authorize the exercise of such 
power, or that no such notice as aforesaid had been given; but 
any person damnified by any such unauthorized exercise of such 
power, shall have his remedy in damages against the person or 
persons selling.

23 & 24 Viet., c. 145, s. 13.
IX . The money arising by any sale effected as aforesaid shall
, .. . be applied by the person receiving the

chase^money1  °* PUr’ same as follows;— First, in payment of 
all the expenses incident to the sale or 

incurred in any attempted sale ; secondly, in discharge of all 
interest and costs then due in respect of the charge in consequence 
whereof the sale was made ; and thirdly, in discharge of all the 
principal moneys then due in respect of such charge; and the 
residue of such money shall be paid to the person entitled to the 
property subject to the charge, his executors, administrators or 
assigns, as the case may be.

23 & 24 Viet., o. 145, s. 14,



ACT xxvin  OF 1866. 447

X. Tlio person exercising tlie power of sale hereby conferred appdx,
Convevanee to the k!,1,H hare Power <>y deed to convey or —  '

purchaser. ' ' '  assign to, and vest m the purchaser, the
property sold, for all the estate and 

interest therein which the person who created the charge had power 
to dispose of: Provided that nothing herein contained shall bo 
construed to authorize the mortgagee of a term of years to sell 
and convey the fee-simple of the property comprised therein in 
eases where the mortgagor could have disposed of such fee-simple 
at the date of the mortgage.

23 & 24 Viet., a. 145, 8. 15.
Where leaseholds are mortgaged by demise, the mortgagee can. under 

this section, convey the reversion left in the mortgagor to a purchaser.
—.lhatt v. Hillman, 19 W. R. (Eng,), 694 ; Shelf. 14. 1>. Stat., 8th iffi., 786.

XI. At any time after the power of sale hereby conferred
-  „ , shall have become exercisable, the person

. s r s s x a  * *  u
conveyance of legal tltiecl t0 demand and recover from the 
estate. ° person entitled to the property, subject to
. . .  . ^ie charge, all the deeds and documents
m his possession or power relating to the same property, or to 
the title thereto, which he would have been entitled to demand 
and recover if the same property had been conveyed, appointed 
or surrendered to and then were vested in him for all the estate 
ami interest which the person creating the charge had power to 
dispose o f , and where the legal estate shall be outstanding in a 
trustee, the person entitled to a charge created by a person eqnit- * 
ably entitled, or any purchaser from such person, shall be 
entitled to call for a conveyance of the legal estate to the same 
extent as the person creating the charge could have called for 
such a conveyance if the charge had not been made,

28 & 24 Viot., c. 145, s. 16.
XII. Any person entitled to appoint, or obtain the appofnt-
Apj,ointment of re- a rec? jver as aforesaid: maI> fromceiver. to time, it any person or persons has

_ or have been named in the deed of charge 
for that purpose, appoint such person, or any one of such persons, 
to be receiver, or if no person be so named, then may, by writing 
delivered to the person or any one of the persons entitled to the 
property subject to the charge, or affixed on some conspicuous 
part of the property, require such last-mentioned person or per­
sons to appoint a fit and proper person as receiver, and if no 
such appointment be made within ten days after such requisition, 
then may in writing appoint any person he may think fit. No 
person shall be ineligible for the office of receiver merely because 
he is an officer of the High Court,

23 & 24 Viet., c. 145, s. 17,

I P  <SL
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APPDX. A receiver who has been appointed under the ordinary power for that
-----  purpose in a deed of mortgage drawn according- to the English forms

(Jeffreys v. Dinfam, L. R., 1 Chan., 190), or under this Act, is in possession, 
as the agent of the mortgagor. See s. IS,post.

X III. Every receiver appointed as aforesaid shall be deemed
to be the agent of the person entitled to

Receiver deemed to t|l(? property subject to the charge, who 
mortgagor” shall be s°ieiy responsible lor Ins acts or

B defaults, unless otherwise provided for in
the charge.

23 & 24 Viet., c. 145, s. 18.

X IV . Every receiver appointed as. aforesaid shall have power
,  . to demand and recover and give effectual■Powers of receiver. . , ~ ,, ., , • ’ ,receipts lor all the rents, issues, and pro­

fits of the property of which he is appointed receiver, by suit, 
distress or otherwise, in the name either of the person entitled 
to the property subject to the charge, or of the person entitled 
to the money secured by the charge, to the full extent of the 
estate or interest which the person who created the charge had 
power to dispose of.

23 & 24 Viet., c. 145, s. 19.

X V . Every receiver appointed as aforesaid may ho removed
, by the like authority, or on the like re-

mov«f1Ver ™ay 1je re* <Iu’s'ti°n- as before provided with respect 
* to the original appointment of a receiver,

and new receivers may be appointed from time to time,
23 & 24 Viet., o. 145, s. 20.

X V I. Every receiver appointed as aforesaid shall be entitled
Receiver to receive to retain out of any money received by

commission nob exceed- him, in lieu of all costs, charges, and ex- 
ing five per cent. penses whatsover, such a commission not
exceeding fire per centum on the gross amount of all money receiv­
ed as shall be specified in fiis appointment, and if no amount shall 
he so specified, then five per centum on such gross amount,

23 & 24 Viet., c, 145, s. 21.

X V II Every receiver appointed as aforesaid shall, if so
_ . .. directed in writing by the person entitled

refuTred6 '° mSUre to the “ one* secured by the charge, 
insure and keep insured from loss or dam­

age by lire, out of the money received by him, the whole or any 
part of the property included in the charge which is in its nature 
insurable.

23 & 24 Viet., c. 145, s. 22.



|I §L
ACT XXVIli OF 1866. 4 4 9

X V I I I .  Every receiver appointed as aforesaid shall pay ami appdx.
apply all the money received by him in

Application of money ^  first place in discharge of Oovern- 
received by Mm. meat revenue and of all taxes, rates, and
assessments whatsoever, and in payment o f his commission as 
aforesaid, and o f the premiums on the insurances if any ; and in 
the next place in payment of all the interest accruing due in 
respect of any principal money then charged on the property 
over which he is receiver, or on any part thereof; and subject 
as aforesaid shall pay all the residue of such money to the 
person for the time being entitled to the property subject to the 
charge, his executors, administrators, or assigns.

23 & 24 Viet., c. 145, s. 23.
XIX. The powers and provisions contained in ss. 6 to 18

T his part to relate to of this Act, both inclusive, relate only to
charges by way of mortgages or charges made to secure 
mortgage only. money advanced or to be advanced by way
of loan, or to secure an existing or future debt.

23 & 24 Viet., o. 145, s. 24.
X X .  Where any license to do any act, which without such

license would create a forfeiture, or give
Effect of restriction a j-p.ht, to re-enter, under a condition or 

t-n lctnse i.o a um. power reserved in any lease heretofore 
granted, or to bo hereinafter granted, shall, at any time after this 
Act comes into operation, be given to any lessee or his assigns, 
every such license shall, unless otherwise expressed, extend 
only to the permission actually given, or to any specific breach 
of any proviso or covenant made or to be made, or to the actual 
assignment, underlease, or other matter thereby specifically 
authorized to be done, but not so as to prevent any proceeding 
for any subsequent breach (unless otherwise specified in such 
license) ; and all rights under covenants and powers of forfeiture 
and re-entry in the lease contained shall remain in full force and 
shall be available as against any subsequent breach o( covenant 
or condition, assignment, underlease, or other matter not specifi­
cally authorized or made dispunishable by such license, in the 
same manner as if no such license had been given ; and the con­
dition or right of re-entry shall be and remain in all respects as 
if such license had not been given, except in respect of the par­
ticular mutter authorized to be done.

22 Sc 23 Viet., o. 35, s. 1. . ,
A covenant not to assign or underlet without the license of the les­

sor is a fair and usual covenant (Morgan, v. Slaughter, 1 Esp., 8 ; Folhmg- 
ham v. Croft, 8 Anst., 700); but it is not a “ common and usual one—
Henderson v. Hag,3 Bro.C. 0 .,632; Ckureh v. Brown. 15 Ves., 258; Browne v. 
llahan, ibid. 528: BueMand v. PapiUoti, L. R., 2 Cb., 6i. Ssuch a cove­
nant runs with the land (Williams v. BiU'le, L. It, 3 Q. B., 739 ; West v.

57
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APT’DX. R o b b ,  h .  R., 4 Q. B„ 63-1 $ fi Q IT. 460); but not with the equitable title 
----- of a cestui qtw trust,—'Went v. .Oobb, L. B , t Q. B.. 634 ; 5 Q. B., 160.

As a general rule, a Court of Equity will not relieve against a forfei­
ture for alienationwithoiit license.--Hill v. Barelay. 18 Yes., 66. If, how­
ever, when a written license is necessary the lessor 'gives a parol license 
in order to ensnare his lessee, the Court will relieve on the ground of 
frsmd.—Kikihardsvn v. Xfoansfi Mad,, 218. See further, Woodf., L. & T,
10th Ed'n., 618.

X X I. Where in any lease heretofore granted, or to be here-
„  , . , after granted, there is or shall be a power

or condition of r « , , „ y „ „  „ . isni»?  or 
underletting, or doing any other specified 

act without license, and a license, at any time after the passing of 
this Act, shall be given to one of several lessees or co-owners to 
assign or underlet his share or interest, or to do any other act 
prohibited to be done without license ; or shall be given to any 
lessee or owner, or any one of several lessees or owners, to assign 
or underlet part only of the property, or to do any other 
such act as aforesaid in respect of part only of such property, 
such license shall not operate to destroy or extinguish the right 
of re-entry in case of any breach of the covenant or condition 
by the co-lessee or co-lessees, or owner or owners, of the other 
shares or interests in the property, or by the lessee or owner of 
the rest of the property, as the case may be, over or in respect of 
such shares or interests or remaining property ; but such right 
of re-entry shall remain in full force over or in respect of the 
shares or interests or property not the subject of such license.

22 & 23 Viet, o. 35, s. 2.
XXII. Where the reversion upon a lease is severed, and the

‘ , , rent or other reservation is legally appor-
ooumSsofXentryhi tion0,1.» tbe assiS'nee ¥  eac,» Part of the
certain cases. reversion shall, in respect of the apportion­

ed rent or other reservation allotted or 
belonging to him, have and be entitled to the benefit of all condi­
tions or powers of re-entry for nonpayment of the original rent or 
other reservation, in like manner as if such conditions or powers 
had been reserved to him as incident to his part of the reversion 
in respect of the apportioned rent or other reservation allotted or 
belonging to him.

22 & 23 Viet., c. 35, s. 3.
See Woodf., L. and T., 10th Ed., 550 ; Shelf., It. P ., 8th Ed., 710.

Rent-Charges.
X X III . The release from a rent-charge of part of the im­

moveable property charged therewith shall
Release of part of land 110t extinguish the whole rent-charge, but 

b° m  shail 0Pe»,ate ° » ]y to bar the right to re- 
cover any part of the rent-charge out of 

the property released, without prejudice, nevertheless, to tlie rights
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of all persons interested in the property remaining unreleased, appbx. 
and not concurring in or confirming the release.

22 & 38 Viet., c. 35, s. 10.
“A person having a rent-charge, by releasing all his right in part of the 

land extinguishes the whole rent, because it issues out of every port., and 
cannot be apportioned. But a person having a reajt-oharge may release 
part of it to the tenant of the land, and reserve part, for the grantee *
deals only with that which is his own,—namely, the rent, and not with the 
land. So, if the lessee surrender part'of the land to the lessor, the rent 
services will be apportioned.

“ If a man having a rent-charge issuing out of lands, purchases any 
part of them, the rmt-oliarge is extinct in the whole, because the rent 
is entire and against ccrmnon right and issuing out of every part of the 
laud, although it is otherwise where part of the lauds out of which the 
sent issues descends ou the grantee. If the grantee of a rent-charge 
purchases part of the llakd, and the grantor by his deed reciting such 
purchase, grants that he may distrain for such rent-charge in the residue 
of the land, this amounts to a dew grant. A rent-charge is extinguished 
by a. devise to the grantee of part of the land, out of which the reut- 
o3large issues notwithstanding the devise is expressly made over and 
above the rent-charge.”—Slielf. E. I’., 8 th Ed., 711. See <ut to apportion - 
merit of rent-chargds, Mills v. Cobb, L. I t , 2 0, P., Slo ; Ley v. Ley, 
t . It.. 0 Eq., 174.

Powers.
XXIV. A deed hereafter executed in the presence of, and

attested by, two or more witnesses in the 
overs °f exeoutlon °" manner in which deeds are ordinarily exe- 

po'vers' ented and attested, shall, so far as respects
the execution and attestation thereof, be a valid execution of a 
power of appointment by deed or by any instrument in writing 
not testamentary, notwithstanding it shall have been expressly 
required that a deed or instrument, in writing made in exercise of 
such power should be executed or attested with some additional 
or other form of execution or attestation or solemnity : Provided 
always, that this provision shall not operate to defeat any direc­
tion in the instrument creating the power, that the consent of 
any particular person shall be necessary to a valid execution, or 
that any act shall be performed in order to give validity to any 
appointment, having no relation to the mode of executing and 
attesting the instrument: and nothing herein contained shall 
prevent the donee of a power from executing it conformably to the 
power by writing or otherwise than by an instrument executed 
and attested as an ordinary deed, and to any such execution of a 
power this provision shall not extend.

22 & 23 Viet., e- 35, s. 12.
XXV. Where by any will, which shall come into operation

after the passing of this Act, the testator
81111,1 have Charged his immoveable pro 

v ••'istandiug want of perty or any specific portion thereof with 
express power in the the payment, of his debts, or with the pay- 
wdh meat of any legacy or other specific sum of
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Appdx. money, and shall have bequeathed the property so charged to any
----- trustee or trustees for the whole of his estate or interest therein,

and shall not have made any express provision for the raising of 
such debt, legacy, or sum of money out of such property, it shall 
be lawful for the said legatee or legatees in trust, notwithstanding 

* any trusts actually declared by the testator, to raise such debts,
legacy, or money as .aforesaid by sale and absolute disposition, by 
public auction or private contract, of the said property or any 
part thereof, or by a mortgage of the same, or partly in one mode 
and partly in the other ; and any deed or deeds of mortgage so 
executed may reserve such rate of interest .and fix such period or 
periods of repayment as the person or persons executing the same 
'shall think proper. *

22 & 23 Viet., o. 35, s. It. See Shelf. R. F., 8th Ed , 484.
XXVI. The powers conferred by the last preceding section

shall extend to all and every person or
Powers given by last persons in whom the property bequeathed 

r  t'ust shall 1'ov the time being be vested 
by survivorship, or under the laws relating 

to intestate or testamentary succession, o r , to any person or 
persons who may be appointed under any power in the will, or 
by the High Court, to succeed to the trusteeship vested in such 
legatee or legatees in trust as aforesaid.

22 & 23 Viet., o. 35, s. 13.
XXVII. If any testator who shall have created such a charge

as is described in section 25 of this Act
Executors _ to have shall not have bequeathed the property 

power of raising money, c|laro-ed as aforesaid in such terms as that 
fuffieTenTbequert. ^ U° his whole estate and interest therein shall 

become vested in any trustee or trustees, 
the executor or executors (if any) for the time being named in 
such will shall have the same or the like power of raising the 
said moneys as is hereinbefore vested in the legatee or legatees 
in trust of the said property, and such power shall from time to
time devolve in, and become vested in, the person or persons (if
any) in whom the executorship shall for the time being be 
vested.

22 & 23 Viet., c. 35, s. 16.
XXVIII. Purchasers or mortgagees shall not be bound to

enquire whether the powers conferred by
Purchasers, &e„ not sections 25,26, and 27 of this Act, or any 

uowmV0 enqmr° “ t0 of them, shall have been duly and correct- 
p ly exercised by the person or persons
acting in virtue thereof.

22 & 23 Viet., c. 35, s. 17.
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Inheritance.

X X IX . In cases of intestacies occurring before the first day APPJ,X’
of January, 1866, where there shall be

Descent how to be & total failure of heirs of the purchaser, 
trace ' or where any immoveable property shall
be descendible as if an ancestor had been the purchaser thereof, 
and there shall be a total failure of the heirs of such ancestor, 
then and in every such case the property shall descend, and the 
descent shall thenceforth be traced from the person last entitled 
to the property as if he had been the purchaser thereof. This 
section shall be read as part of Act No. X X X  of 1839 (for the 
amendment of the Law of Inheritance).

22 & 23 Viet., c. 35, s. 19.
Assignment o f  Moveables and Terms fo r  Tears.

X X X . Any person shall have power to assign moveable pro­
perty now by law assignable, terms for

Assignment to self egrs 0f immoveable property, and estates 
by elegit, directly to himself and another 

person or other persons or corporation, by the like means as 
ho might assign the same to another.

22 & 23 Viet., c. 235, s. 21.
At common law,, a man could not assign personalty to himself arid 

Mother, a rule which occasioned*iiiconvenience in the transfer of trust- 
property. By this section the continuing and retiring trustees can 
assign directly to the continuing and new trustees. See ante, p. 327, as 
to appointment of new trustees.

Purchasers.

X X X I. The bond fule payment to, and the receipt of, any
person to whom any purchase or mortgage-

Not to he bound to mon0y shall be payable upon any express
* • *  < *?  J“ kTthe person paying the same from seeing to 

the application thereof, or being answerable for the misappli­
cation thereof.

22** 23 Viet., c. SB, 8. 23.
See Lew in, 7th Ed., pp. 269, 270, 409, 420, & 425 ; Shelf. K, P., 8th 

Ed., 488 ; and ante, pp. 171,228,

Investment o f  Trust-Funds.

X X X II. Trustees having trust-money in tlieir hands, which
it is their duty to invest at interest, hall

On what securities he at liberty, at thoir discretion, to invest 
vested.U,ldS **m" the same in any Government securities,

and such trustees shall also be at liberty,
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appdx, at tlieir discretion, to call in any trust-funds invested in any
-----  other securities than as aforesaid, and to invest the same on any

such securities as aforesaid, and also from time to time, at their 
discretion, to vary any such investments as aforesaid for others 
of the same nature: Provided always, that no such original
investment as aforesaid, and no such change of investment ns 
aforesaid, shall be made where there is a person under no dis­
ability entitled in possession to receive the income of the trust- 
fund for his life, or for a term of years determinable with his 
life, or for any greater estate, without the consent in writing of 
such person.

23 *  24 Viet., c. 145, s. 25. See ante, pp. 161, 226. Partially repealed, 
ante, p. 443.

1Trustees and Executors.

X X X III. In all cases where any property is held by
trustees in trust for a minor, either ab-

Trustees may apply solutety or contingently on his attaining 
income of properly of majorjty or on the occurrence of any 
maintenance. ‘ “ event previously to his attaining majority,

it shall he lawful for such trustees, at 
their sole discretion, to pay to the guardians (if any) of such 
minor, or otherwise to apply for or towards the maintenance or 
education of such minor, the whole or any part of the income 
to which such minor may be entitled in respect of such property, 
whether there be any other fund applicable to the same purpose, 
or any other person bound by law to provide such maintenance 
or education or > >t ; and such trustees shall accumulate all the 
residue of such income; by way of compound interest, by invest­
ing the same and .the resulting in'eome thereof from time to 
time in proper securities, for the benefit of the person who shall 
ultimately become entitled to the property from which such 
accumulations shall have arisen : Provided always, that, it shall 
he lawful for such trustees at any time, if it shall appear to 
them expedient, to apply the whole or any part of such accumu­
lations as if the same were part of the income arising in the 
then current year.

23 & 24 Viet., o. 145, s, 26. See ante, p. 237. Partially repealed, 
ante, p. 443.

X X X IV . Whenever any trustee, either original or sub­
stituted, and whether appointed by any

Provisions for ap- High Court or otherwise, shall die, or be
six months absent from British India, or trustees, on death, &u ^  b(j di„ harged frotu> or refuse,

or become unfit or incapable to act in the trusts or powers in him 
reposed, before the same shall have been fully discharged and
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performed, it shall lie lawful for tile person or persons nominated A rm ,
for that purpose by the deed, will, or other instrument creating — “
the trust (if any), or if there be no such person, or no such 
person able and willing to act, then for the surviving or con­
tinuing trustees or trustee for the time being, or the acting
executors or executor, or administrators or administrator of the 
last surviving and continuing trustee, or for the retiring 
trustees if they shall all retire simultaneously, or for the last 
retiring trustee, or where there are two or more classes of 
trustees of the instrument creating the trust, then for the sur­
viving or continuing trustees or trustee of the class in which 
any such vacancy or disqualification shall occur (and for this 
purpose any refusing or retiring trustee shall, if willing to act 
in the execution of the power, be considered a continuing 
trustee) by writing to appoint any other person or persons to 
be a trustee or trustees in the place of the trustee or trustees 
so dying, or being absent from British India, or desiring to 
be discharged, or refusing or becoming unfit or incapable to act 
as aforesaid. So often as any ne v trustee or trustees shall be 
so appointed as aforesaid, all the trust-property (if any) which 
for the time being shall be vested in the surviving or continuing 
trustees or trustee, or in the heirs, executors, or administrators 
of any trustee, shall with all convenient speed be conveyed and 
transferred, so that the same may be legally and effectually 
vested in such new trustee or trustees, either solely or jointly 
with the surviving or continuing trustees or trustee, as the 
case may require. Every new trustee to be appointed as 
aforesaid, as well before as after such conveyance or transfer as 
aforesaid, and also every trustee appointed by any High Court 
either before or after the passing of this Act, shall have the 
same powers, authorities, and discretions, and sh 'll in all respects 
act. as if he had been originally nominated a trustee by the 
deed, will, or other instrument (if any) creating the trust. The 
Official Trustee may, with his consent and by the order of the 
High Court, be appointed under this section in any case in which 
only one trustee is to be appointed, and such trustee is to be 
the sole trustee.

23 & 21 Viet,, e. 145, s. 72. See ante, p. 333. Partially repealed, ante, 
p. 443.

This section does not take away the jurisdiction of the Court to in­
crease the original number of trustees.— Viscountess I)'Adkcmar v.
Bertrand, 35 Boav., 19.

“ Where an instrument contains an express power to appoint new 
trustees in more restricted terms than the statutory powers, it seems 
doubtful whether the latter is excluded.—Re Jackson, 16 W. K. (Kng.).
572. Where a will contained an express power exercisable by the 
surviving- or continuing trustees, and, all the trustees having died, 
an application was made to the Court to appoint new trustees, MAXIMS,
V. 0.. made the order, although it was opposed, on the ground that, under
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appdx. ttis section, the executor ot the surviving trustee was competent to
___  make the appointment.— Ibid. But where a deed of separation contained

an express power, and, one of the trustees having died,the husband 
applied that a trustee, whom he had himself selected ,should be appointed 
by the Court, Lord Roail/xy dismissed the petition with costs, on the 
ground that, by this section, the power was conferred on the sur­
viving trustee.”— fir Soulby, 21 W. R, (Eng.), 356, See Shelf. R. P.,
8th Ed., 740.

X X X V . The power of appointing new trustees lieroin-
Appointment of new hefoie contained may bo exercised in

trustee in place of cases where a trustee nominated in a 
trustee predeceasing will has died in the lifetime of the
testator‘ testator.

23 & 24 Viet,, c. 145, s. 28. Partially repealed, ante, p. 443.

XXXVI. The receipts of any trustees or trustee for any
r,,_ , , . , . money payable to them or him by

be disc'..lTges.eCeiI> " ° reason> or in the exercise, of any trusts 
or powers reposed or vested in them or 

him, shall be sufficient discharges for the money therein ex­
pressed to he received, and shall effectually exonerate the 
persons paying such money from seeing to the application
thereof, or from being answerable for any loss or misapplication 
thereof.

23 & 24 Viet., e. 145, s. 29. Soe ante, p. 229. Partially repealed, 
ante, p. 443.

X X X V II. Every deed, will, or other instrument creating
a trust, either expressly or by implica-

Every trnst-instru- tion, shall, without prejudice to the 
Z ^ in  euJeTfftht pauses actually contained therein, be 
indemnity and reirn- deemed to contain a clause m the words 
bursomen'f of the tras- or to the effect following,— that is to say, 
tees- “ that the . trustees or trustee for the

time being of the said de.ed, will, or other 
instrument, shall he respectively chargeable only for such 
moneys, stocks, funds, and securities as they shall respectively 
actually receive, notwithstanding their respectively signing any 
receipt for the sake of conformity, and shall bo answerable 
and accountable only for their own acts, receipts, neglects, or 
defaults, and not for those of each other, nor for any banker, 
broker, or other person with whom any trust-moneys or 
securities may be deposited, nor for the insufficiency or 
deficiency of any stocks, funds, or securities, nor for any 
other loss, unless the same shall happen through their own
wilful default respectively ; and also that it shall be lawful
for the trustees or trustee for the time being of the said 
deed, will, or other instrument, to reimburse themselves or
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himself, or pay or discharge out of the trust-premises all affdx. 
expenses incurred in or about the execution of the trusts 
or powers of the said deed, will, or other instillment,

22 & 23 Viot., c. 35, s. 31, See ante, p. 210. Partially repealed, 
ante, p, 443.

X XX V III. It shall be lawful for any executors to pay any
debts or claims upon any evidence that

Executors may com- jjjgy may think sufficient, and to accept 
pound. Ac. any composition, or any security for any
debts due to the deceased, and to allow any time for payment of 
any such debts as they shall think fit, and also to compromise, 
compound, or submit to arbitration all debts, accounts, claims, and 
things whatsoever relating to the estate of the deceased, and 
for any of the purposes aforesaid to enter into, give, and exe­
cute such agreements, instrument of composition, releases, and 
other things as they shall think expedient, without being res­
ponsible for any loss to be occasioned thereby.

23 & 24 Viet., c. 145, s. 30. See ante, p. 222.

X X X IX . No trustee, executor, or administrator making any
paymen t, or doing any act bond fide under

Trustee, &c., making or hi pursuance of any power-of-attorney,
SfSttoraeyT not*to he shall be liable for the money so paid, or 
liable by r eas on  o f  the act so done, by reason that the person 
death of party giving who gave the power-of-attorney was dead 
such power. at the time of such paymen t or act, or
had done some act to avoid the power : Provided that the fact
of the death, or of the doing of such act as last aforesaid, at the 
time of such payment or act bond fide done as aforesaid, by1 such 
trustee, executor, or administrator, was not known to him : Pro­
vided always, that nothing herein contained shall in any manner 
affect or prejudice the right of any person entitled to the money 
against the person to whom such payment shall have been made, 
but that such person so entitled shall have the same remedy 
against such, person to whom such payment shall be made, as ho 
would have had against the trustee, executor, or administrator, 
if the money had not been paid away under such power-of-attor- 
ney.

22 & 23 Viet., c. 35, s. 2C>.
. At common law, an act clone under a power-of-attorney after the death

of the grantor is void, as the power is revoked by the death.—Watson, v.
King. 4 Camp., 272. But in equity, such act is valid if done hona fide, 
and without notice of the death,—Bailey v. Collett, 18 Beav., 119.

See ante, p, 208.
58
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appdx. X L .  Where an executor or administrator liable as such to 
-----  _ the rents, covenants, or agreements con-

As to liability of exe- tained in any lease or agreement for a 
cutor or administrator , , /  i ' i t t
in respect of rents,cove- lease granted or assigned, w i t h e r  before
nants, or agreements. or after the passing of this A ct, to the 

testator or intestate whose estate is being 
administered, shall have satisfied all such liabilities under the 
said lease or agreement for a lease as may have accrued due, and 
been claimed up to the time of the assignment hereinafter men­
tioned, and shall have set apart a sufficient fund to answer any 
future claim that may be .made in respect of any fixed and ascer­
tained sum covenanted or agreed by the lessee, to be laid out on 
the property demised dr agreed to be demised, although the 
period for laying out the same may not have arrived, and shall 
have assigned the lease or agreement for a lease to the pur­
chaser thereof, he shall, be at liberty to distribute the residuary 
estate of the deceased to and amongst the parties entitled thereto 
respectively without appropriating any part, or any further part 
(as the case may bo), o f the estate of the deceased to meet any 
future liability under the said lease or agreement for a lease.
The executor or administrator so distributing the residuary estate 
shall not, after having assigned the said lease or agreement for a 
lease, and having, where necessary, set apart such sufficient fund 
as aforesaid, be personally liable in respect of any subsequent 
claim under the said lease or agreement for a lease. Nothing 
herein contained shall prejudice the righ t of the lessor or those 
claiming under him to follow the assets of the deceased into the 
hands o f the person or persons to or amongst whom the said 
assets may have been distributed.

22 & 23 Viet, o. 35, s. 27.
This section protect* an executor though he. has not applied to the 

Court. It is retrospect ve.—Smith v. Smith, l  Dr. aud Sat,, 884; Me Green,
2 De.G. F. and J., 121.

X L I .  In like manner, whore an executor or administrator 
liable as such to the rent, covenants, or

As to liability of exe- agreements contained in any conveyance ou 
cutor, in respect of rent or rent-charge (whether any such
Ince8on rent-chargl^’  rent ¥  ¥  limitation of use, grant, or 

reservation), or agreement lor such con­
veyance, granted or assigned to, or made and entered into with, tho 
testator or intestate whose estate is being administered, shall have 
satisfied all such liabilities under the said conveyance or agree­
ment for a conveyance, as may have accrued due and been claimed 
up to the time of the conveyance hereinafter mentioned, and shall 
have set apart a sufficient fund to answer any future claim that may 
he made in respect of any fixed and ascertained stun covenanted 
or agreed by the grantee, to be laid out on the property conveyed 
or agreed to be conveyed, although the period for laying out the

' 6cw\
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same may not. bare arrived, and shall have conveyed, such pro- at-pdx.
perty, or assigned the said agreement for such conveyance as -----
aforesaid, to a purchaser thereof, ha shall be at liberty to distri­
bute the residuary estate o f the deceased to and amongst the 
parties entitled thereto, respectively, without appropriating 
any part or any further part (as the case may be) o f such estate 
to meet any future liability under the said conveyance or agree­
ment for a conveyance. The executor or administrator so distri­
buting the residuary estate shall not, after having made or executed 
such conveyance or assignment, and having, where necessary, set 
apart such sufficient fund as aforesaid, be personally liable in respect 
o f any subsequent claim under the said conveyance or agreement 
for conveyance. Nothing herein contained shall prejudice the 
r ig h t of the grantor, or those claim ing under him, to follow the 
assets of the deceased into the hands of the person or persons 
to or among whom the said assets may have been distributed.

22 Sc 23 Viet;., c. 35, s. 28.
N L I I .  W here au executor or administrator shall have given 

such or the like notices as, in the opinion
As to distribution of 0f  the Court in which such executor or 

the assets of testator administrator is sought to be charged,

given by executor aud would have been g wen by the B j.gb Co13rt 
administrator in an administration-suit for creditors and

others to send in to the executor or ad­
ministrator their claims against the estate of the testator or 
intestate, such executor or administrator shall, at the expiration 
o f the time named in the said notices, or- the last of the said 
notices, for sending in such claims, be at liberty to distribute the 
assets of the testator or intestate, of any part thereof, amongst 
the parties entitled thereto, having regard to the claims of which 
such executor or administrator has then notice, and shall not be 
liable for the assets, or any part thereof, so distributed to any 
person of whose claim such executor or administrator shall not 
have had notice at the time o f distribution of the said assets or 
a part thereof, as the case may be, Nothing in the present A ct 
contained shall prejudice the righ t o f any creditor or claimant to 
follow the assets, or any part thereof, into the hands of the 
person or persons who may have received the same respectively.

22 & 23 Viet., c. 85, s. 29.
X L I I I .  A n y  trustee, executor, or administrator shall be at 

liberty, without the institution of a suit,
Trustee, executor, t0 appfy by petition to anv Judge of the 

High Court for t ie  opinion, t l ™ e ,  or 
Court for opinion, ad- direction of such Ju d g e  o n  any question 
vice, &c., in manage- respecting the management or administra- 
mcint, See., of trust-pro- tion of the trust-property or the assets o f 

any testator or intestate. Such applica-
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apfrix. tion shall be- served upon, or the hearing thereof, shall be attend-
------  ed by, all persons interested in such application, or such o f  them

as the said Judge shall think expedient. The trustee executor, 
or adm ini-trator acting upon the opinion , advice, or direction 
given, by  the said Ju d g e  shall he deem ed, so far as regards his 
own responsibility, to have discharged his duty as such trustee, 
executor, or administrator in the subject-m atter o f  the said 
application : Provided, nevertheless, that this A c t  shall not extend 
to indem nify any trustee, executor, or administrator in respect 
o f any act done in accordance with such opinion, advice, or direc­
tion as aforesaid, i f  such trustee, executor, or administrator 
shall have been gu ilty  o f  any fraud or wilful concealm ent or 
misrepresentation in obtain ing such opinion , advice, or direction ; 
and the costs o f  such application as aforesaid shall be in the 
discretion o f the Judge to whom  the said application shall be 
made.

22 Sc 23 Viet, c 815, s. 30. See ante, p. 2.18.
General Provisions.

X L I V . F or the purpose o f  this Adi, a person hail be deemed 
to  be entitled to, the possession or to the

Tenants-for-life, Ac., receipt of the rents and income of im- 
rnay execute powers, moveaWo or moveable property, although 
S a m  * ea^ e  may be charged or incumbered,

either by himselt or by any former owner, 
or otherwise, however, to any extent; but the estates or interests 
of the parties entitled to any such charge or incumbrance shall 
not be affected by the acts of the person entitled to the posses­
sion. or to the receipt of the rents and income as aforesaid, unless 
they shall concur therein.

19 & 20 Viet., e. 120, a. 11.
X L V .  The provisions contained in  this A ct shall, except 

as hereinbefore otherw ise provided, extend
Operation of Act. on ly  to persons entitled or  acting under 

a deed, w ill, codicil or other instrument executed after this A ct 
com es in to  operation, or under a w ill or codicil confirmed or 
revived by a codicil executed after that date, and only to pro­
perty in British India and to  cases to  which E nglish  law is 
applicable.

23 & 24 Viet., c. 145, s. 34.
X L V I .  T h is  A c t  may be called “  The

Short title. Trustees’ and M ortgagees’ P ow ers A ct,
1866. ”
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RELIGIOUS SOCIETIES ACT.

_____ AFPDX.
A c t  I of 1 8 8 0 .

A n  A ct to confer certain powers on Religious Societies,

W hereas it is expedient to sim plify the manner in which cer­
tain bodies of persons associated for the 

Preamble. purpose; of maintaining religious worship
may hold property acquired for such purpose, and to provide for 
the dissolution of such bodies and the adjustment of their affairs 
and the decision of certain questions relating to such bodies:
I t  is hereby enacted as follows : —

Short title. . L P is A ct “ *7,b® C*!Ied “  The Ecli-
gious Societies A ct, 1880.

Commencement. I t  shall come into force at on ce; and
Local extent. shall extend to the whole of British  India ;

but nothing herein contained shall apply to any Hindus, Muham­
madans or B ud dh ists; or to any persons to whom the Governor- 
General in Council may, from time to time, by notification in the 
Gazette o f  India, exclude from the operation of this A ct.

2 . W hen any body of persons associated for the purpose 
of maintaining religions worship lias 

Appointment of new acquired, or hereafter shall acquire, any 
trustees in cases not pr0pei.tv aU(j such property has been, or

hereafter shall be, vested in trustees m 
trust for such body, and it becomes necessary to appoint a new 
trustee in the place of, or in addition to, any such trustee or any 
trustee appointed in the manner hereinafter prescribed, and no 
manner of appointing such new trustee is prescribed by any 
instrument by which such property was so vested or by which the 
trusts on which it is held have been declared, or such new trustee 
cannot for any reason be appointed in the manner so prescribed, 
such new trustee may be appointed in such manner as may be 
agreed upon by such body, or by a majority of not less than two- 
thirds of the members o f such body actually present at the meet­
ing at which the appointment is made.

3, E very  appointment of new trustees under section 2 
shall be made to appear by some memo- 

■ yppomtment under j under the hand o f the chairman
ed in a hiemorandinn fot* the time ol tlio meeting^ tit
under the hand of the which such appointment is made. Such 
chairman of the meet- memorandum shall be in the form set 
in&- forth jn the schedule hereto annexed, or
as near thereto m  circumstances allow, shah be executed and 
attested by two or more credible witnesses in the presence of such 
meeting, and shali be deemed io be a document of which the 
registration is required by the Indian Registration A ct of 18 7 7 , 
section 17.
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APPP'X. 4. When any new trustees have been appointed, whether in
----- the maimer prescribed by any such instru-

Property to vest m as aforesaid or in the manner liero-
new ,raswes- inbefore provided, the property subject to
the trust shall forthwith, notwithstanding anything contained 
in any such instrument, become vestod, without any conveyance 
or other assurance, in such new trustees and the old continuing 
trustees jointly, or, if there are no old continuing trustees, in 
snch new trustees wholly, upon the same trusts and with and sub­
ject to the same powers and provisions, as it was vested in the 
old trustees.

5 . Nothing herein contained shall be deemed to invalidate
any appointment of new trustees, or any 

Saving of existing conveyance of any property, which may 
modes of appointment jjereafter be made as heretofore was by 

law required.
6. Any number not less than three-fifths of the members of 

Provisions for disso- any such body as aforesaid may, at any
lotion of societies and meeting convened for the purpose, deter- 
adjustment of their mine that such body shall be dissolved, 
affairs. and thereupon it shall be dissolved forth­
with, or at the time then agreed upon ; and all necessary steps 
shall be taken for the disposal and settlement of the property of 
such body, its claims and liabilities according to the rules of 
such body applicable thereto, if any, and if not, then as such 
body at such meeting may determine.

Provided that, in the event of any dispute arising among the 
members of snch body, the adjustment of its affairs shall be 
referred to the principal Court of original civil jurisdiction of 
the district in which the chief building of such body is situate ; 
and the Court shall make such order in the matter as it deems fit.

7 . If upon the dissolution of any such body there remains,
after the satisfaction of all its debts and 

Upon a dissolution no liabil it ies, any property whatsoever, the 
member to receive pro- ^  not be paid to or distributed

among the members of such body or any of 
them, but shall be given to some other body of persons associated 
for the purpose of maintaining religious worship or some other 
religions or charitable purpose to be determined by the votes of 
not less than three-fifths of the members present at a meeting con­
vened in this behalf, or in default thereof by such Court as last 
aforesaid.

8. Nothing in sections 6 and 7 shall be deemed to affect
any provision contained in any instrument 

Saying of certain fo). t()e dissolution of such body, or for 
inenbs10nS ** the payment or distribution of such pro­

perty.
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9. When any question arises, either in connection with the apmuC.
matters hereinbefore referred to, or other- -----

a S t n i g h C o w t '  ™s% as t0 -Aether- any person is a mem­
ber of any such body as aforesaid, or as ■ 

to the validity of any appointment under this Act, any person 
interested in such question may apply by petition to the High 
Court for its opinion on sack question. A copy of such petition 
shall be served upon, and tlic hearing thereof may be attended 
by, such other person interested in the question as the Court 
thinks fit.

Any opinion given by the Court on an application under this 
section shall be deemed to have the force of a declaratory decree.

The costs of every application under this section shall be in 
the discretion of the Court.

THE SCHEDULE.
(See section 3.)

Memorandum of the appointment of new trustees of the (des­
cribe the church, chapel or other buildings and property) situate 

at a meetiug duly convened and held for 
that purpose (in the vestry of the said ) on the

day of 18 , A. JB.,
of Chairman.

Names and descriptions of all the trustees on the constitution 
or last appointment of trustees made the day of

(here insert the same).
Names and descriptions of all the trustees in whom the said 

(chapel and property) now become legally vested.
First.—Old continuing trustees :—

(here insert the same).
Second.—New trustees now chosen and appointed :—

(here insert the same).
Dated this day of 1.8

Signed by the said A. B., as Chair- 1 
tnan of the said Meeting, at and in / 
the presence of the said Meeting, on > A. B.,
the day and year aforesaid, in the l Chairman of the 
presence of j said Meeting.

C. D.
E. F.

' ,6% \:
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Ararat. THE INDIAN TRUSTS ACT.

A c t  II o f  1882.
An A ct to define and amend the law- relating to Private Trusti and

Trustees.
W hereas it is expedient to define and amend the law relating 

,. topn'rate trusts and trustees; It is hero
by enacted as follows:—

CHAPTER I.
P reliminary.

1. This Act may be called “ The Indian Trusts Act, 1882 ”  :
Short title. and it. shall come into force ou the first
Comment’ ment. day of March, 1S82.
It extends in the 'first instance to the territories ’respectively 
. administered by the Governor of Madras

0LA 0x ,en ‘ in Council, the Lieutenant-Governors of
the North-West Provinces and the Punjab, the Chief Com- 
missione-s of Oudh, the Centra). Provinces, Coorg and Assam ; 
and the Local Government may from time to time, by notification 
in the official Gazette, extend it to any other part of .British 
India. But nothing herein contained affects the rules of IVIu- 

. hammadan law as to waqf (a), or the
mutual relations of the members of an 

undivided family as determined by any customary or personal 
law (b), or applies to public or private religious or charitable 
endowments (c), or to trusts to distribute prizes taken in war 
among the captors (d ); and, nothing in the second chapter of 
this Act applies to trusts created before the said day,

(a) Ante, p. 380.
(b) As to waste by Hindu widow, see ante, p. 145, and as to liability 

of karta to account, see p. 158 ; as to purchaser from manager of a joint 
Hindu family, p. 306,

(c) See p. 349.
(d) See p. 124.

2. The Statute and Acts mentioned in the schedule hereto
_ , , . , annexed shall, to the extent mentioned in
Repeal of enactments. th0 -d Mll^ nle> be repealed in the

territories to which this Act for the time being extends.
3. A 1 trust ’ is an obligation annexed to the ownership of 

Interpretation-Clause, property, and arising out of a confidence
reposed in and accepted by the owner 
or declared and accepted by him, for the 

benefit of another, or of another and the owner (a ):
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the person who reposes or declares the confidence is called the appdx
‘ author of the trust ’ ■ ‘ author of the trust ’ : the person who ac- -----

, , cepts the confidence is called the ' trustee
the person for whose benefit the confidence 

‘ beneficiary’ : is accepted is called the ‘ beneficiary’ ":
the subject-matter of the trust is called 

‘ trust-property : ‘ trust-property’ or ‘ trust- money ’ : ‘ the
beneficial interest’ or ‘ interest’ of the beneficiary is his right 
against the trustee as owner of the trust-property ; and the in­

strument, if any, by which the trust is 
‘ instrument of trust’ : declared is called the ‘ instrument of trust’ :

a breach of any duty imposed ort a trustee, as such, by any 
., , . , , , law for the time being in force, is called

a ‘ breach of trust :
and in this Act, unless there he something repugnant in the 
, . _ subject or context, ‘ registered’ means

registered under the law for the registra­
tion of documents for the time being in force : a person is said 

‘ notice ’ to have ‘ notice ’ of a fact either when hp
actually knows that fact or when, but for 

wilful abstention from inquiry or gross negligence, lie would have 
known it, or when information of the fact is given to or obtained by 
his agent, under the circumstances mentioned in the Indian Con- 

T, . , „ , tract Act, 1872, section 220 (b) : and all
in Act IX of 1872 expressions used herein and defined in

the Indian Contract Act,, 1872, shall be 
deemed to have the meanings respectively attributed to them by 
that Act.

(a) See p. 1C.
(b) See p. 276.

CHAPTER II.
Of the Cueation of Tbusts.

4. A trust may be created for any lawful purpose. The pur- 
_ „ , pose of a trust is lawful unless it is (a)
lawful purpose. forbidden hj ]aw, or (b) is of such a

nature that, if permitted, it would defeat the provisions of any 
law, or (c) is fraudulent, or (J) involves or implies injury to 
the person or property of another, or («) the Court regards it as 
immoral or opposed to public policy.

Every trust of which the purpose is unlawful is void. And 
where a trust is created for two purposes, of which one is lawful 
and the other unlawful, and the two purposes cannot be separated, 
the whole trust is void.

59
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Appdx. E xp la n a tion ,—-In this section, the expression ‘ law ’ includes,
-----where the trust-property is immoveable and situate in a foreign

Country, the law of such country.

Illustration..?.
(a.) A conveys property to I? in trust to apply the profits to the nur­

ture of female foundlings to be trained up as prostitutes. The trust is 
void.
, (6.) A bequeaths property to S  in trust bo employ it in carrying on a 

samggling business, and out of the profits thereof to support A'» chil­
dren, The trust is void.

(c.) A, -while in insolvent circumstances, transfers property to B in 
trust for 'JL during his life, and after his death for B. A is declared an 
insolvent. The trust for A is invalid as against his creditors.

See Leet. I, pp. 19—50.
§1 [j. No trust in. relation to immoveable property is valid unless

declared by a non-testamentary instrument
Trust of immoveable jn writing signed by the author of the 

propei ty. trust or the trustee and registered, or by
the will of the author of the trust or of the trustee,

No trust in relation to moveable property is valid unless de­
clared as aforesaid, or unless the ownership

Trust of moveable 0f  jjjg property is transferred to the 
property. trustee.

These rules do not apply where they would operate so as to 
effectuate a fraud.

See Lect. II, p. 51.

6. Subject to the provisions of section five, a trust is created 
when the author of the trust indicates with

Creation of trust. reasonable certainty by any words or acta 
(a) an intention on his part to create thereby a trust, :J>) the 
purpose of the trust, (c ) the beneficiary, and (d)  the trust-pro­
perty, and (unless the trust is declared by will or the author of 
the trust is himself to be the trustee) transfers the trust-property 
to the trustee.

lUvstrations.
(«.} A bequeaths certain property to B, “ having the fullest confidence 

that 'he will dispose of it for the benefit o f *’ 0. This creates a trust so 
far as regards A and C.

(4.) A bequeaths certain property to JJ, “ hoping he will continue it in 
she family.” This does not create a trust, as the beneficiary is not indi­
cated with reasonable certainty.

(«.) A bequeaths certain property to S, requesting him to distribute it 
amongst such members of C ’s family as B  should think most deserving. 
This does not create a trust, for the beneficiaries are not indicated with 
reasonable certainty.

(</.) A bequeaths certain property to B. desiring him to divide the bulk 
of it among Cs children. This does not create a tros*. for the trust-pro­
perty is not indicated with sufficient certainty.

#•
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(«.) A bequeaths a shop and stock-in-trade to B. on condition that he Appnx.
pay? A V debts and a legacy to C. This is a condition* not a trust for A s --------
creditors and C.

As to implied trusts, see Leeb. Ill, and as to benami transactions and 
constructive trusts, Leet. IV.

Who may create 7 a  trust may be created—
trusts.

(a) by every person competent to contract, and,
(b) with the permission of a principal Civil Court of original 

jurisdiction, by or on behalf of a minor ;
but subject in each case to the law for the time being in force 

as to the circumstances and extent in and to which the author of 
the trust may dispose of the trust-property.

See p. 124.
8. The subject-matter of a trust most

Subject of trust. j)0 pr0perty transferable to the beneficiary.
It must not be a merely beneficial interest under a subsisting 

trust.
See p. 25.
Who may be benefi- 9- Every person capable of holding 

ciary. property may be a beneficiary.

proposed beneficiary may renounce his interest under the 
trust by disclaimer addressed to the trustee,

. Disclaimer by beneti- or |,y getting up, with notice of the trust,
Clary' a claim inconsistent therewith.

See p. 127.
. 10. Every person capable of holding property may be a trus­

tee : but where the trust involves the
Who may be trustee. exerc;se Qf discretion, he cannot execute

it unless he is competent to contract (a).

No one bound to ac- one js bound to accept a trust (b).
cept trust.

A  trust is accepted by any words or acts
Acceptance of trust. of the trustee indicating with reasonable 

Certainty such acceptance (c).
Instead of accepting a trust, the intended trustee may, within 

. a reasonable period, disclaim it, and such
Disclaimer ot trust. disolaimer sh;ln prevent the trust-property

from vesting in him.
A disclaimer by one of two or more co-trustees vests the trust- 

property in the other or others, and makes him or them sole 
trustee or trustees from tlie date of the creation of the trust (d ).
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api’DX. Illustration*.
(a.) A bequeaths certain property to B and C. Lis executors, a-; trustees 

for i>. It and C prove A’s will. This i» in itself an acceptance of the 
trust, and B and C hold the property in trust for /).

(J>.) A transfers certain property to B ia trust to sell It and to pay out 
of the proceeds A’* debts, it accepts the trust and sells the property.
So far as regards B, a trust of the proceeds is created for A'* creditors.

(o.) A bequeaths a lakh of rupees to B  upon certain trusts, and appoin ta 
him his executor. B severs the lakh from the general assets and appro­
priated it to the specific purpose. This is an acceptance of the trust.

(a) See p. 127.
(b) See p. m .
(c) See p. 120.
(d) See p 182;

CHAPTER III.

O f the D uties and L iabilities of T rustees.

11. The trustee- is bound to fulfil the purpose of the trust, 
and to obey the directions of the author

Trustee to execute ()f gtl0 trU8t given at the time of its crea­
tion, except as modified by the consent of 

all the beneficiaries being competent to contract.
Where the beneficiary is incompetent to contract, his consent 

may, for the purposes of this section,-be given by a principal Civil 
Court o f original jurisdiction.

Nothing in this section shall be deemed to require a trustee to 
obey any direction when to do so would be impracticable, illegal 
or manifestly injurious to the beneficiaries.

Explanation.—'Unless a contrary intention be expressed, the 
purpose of a trust for the payment o f debts shall be deemed to 
be (a ) to pay only the debts o f the author of the trust existing' 
and recoverable at the date of the instrument of trust, or, when 
such instrument is a will, iit the date of bis dealh; and (b) in the 
case of debts not bearing interest, to make such payment without 
interest.

illustrations.
(a.) A, a trustee, is pimply authorized to sell certain land by public 

auction. Ho cannot sell the laud by private contract.
(b. ) A, a trustee of certain land for X, Y and Z, is authorized to sell 

the land to is for a specified sum. X  Tand being competent to con­
tract. consent thiib A may sell the land to Cfor a less sum. A may sell 
the land accordingly.

( „ )  A, a trustee for B and her children, is directed by the author of 
the trust to lend, on B's request, trust-property to it's husband, C, on 
the security of his bond. C becomes insolvent, and B requests A. to make 
the loan. A may refuse to make it.

See p. 135.
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12. A trustee is bound to acquaint himself, as soon as possible, axvpdx.
with the nature and circumstances of t h e -----

Trustee to inform trust-property : to obtain, where necessary 
trust-property. a transfer of the trust-property to lumselt ;

and (subject to the provisions of the in­
strument of trust) to get in trust-moneys invested on insufficient 
or hazardous security.

Illustrations.
(a.-) The trust-property is a debt outstanding on personal security.

The instrument of trust give s the trustee no discretionary power to leave 
the debt so outstanding. The trustee’s duty is to recover the debt with­
out unnecessary delay.

(b.) The trust-property is money in the hands of one of two co-trustees.
No disoretionary power is given by t ie instrument of trust. The other 
co-trustee must not allow the former to retain the money for a longer 
period than the circumstances of the case require

See p. 186.
13. A trustee is bound to maintain and defend all such suits,

and (subject to the provisions of the in-
titkTto trust-property? fo m e n t  f  *?«*) *» j ake sf h otl' er steP?as, regard being bad to the nature and
amount or value of the trust-property, may be reasonably requi­
site for the preservation of the trust-property and the assertion 
or protection of the title thereto.

Illustration.
The trust-property is immoveable property which has boon given 

to the author of the trust by an unregistered instrument. Subject to 
the provisions of the Indian Registration Act, 1877, the trustee’s duty ia 
to cause the instrument to be registered.

Seep. 137.
14. The trustee must not for himself

Trustee not to set up or another set up or aid any title to the 
title adverse to benefi- trust..property adverBQ to the interest of

the beneficiary.
See p. 155.
15. A trustee is bound to deal with the trust-property as care- 

. , fully as a man of ordinary prudence would
trustee requircd from deal with such property if it were his 

own; and, in the absence oi a contract 
to the contrary, a trustee so dealing is not responsible for the loss, 
destruction or deterioration of the trust-property.

Illustrations.
(a.) A, living in Calcutta, is a trustee for B, living in Bombay. A 

remits trust-funds to B by bills drawn by a person of undoubted credit 
in favor of the trustee as such, and payable at Bombay. The bills arc 
dishonoured, A is not bound to make good the loss.



'III ' <SL
4 7 0  INDIAN TRUSTS ACT.

wtdx (A.) A. a trustee of leasehold property, directs the tenant to pay the rents
___  ‘ on account of the trust to a banker, B, then in credit. The routs are

accordingly p ad to B, and A. leaves the money with li only till wanted. 
Before the money is drawn out, B becomes insolvent. A. having- had no 
reason to believe that b  was in insolvent circumstances, is not bound to 
make good the loss.

(e.) A, a trustee of two debts for B, releases one and compounds the 
other, in good faith, and reasonably believing that it is for if* interest 
to do so. A is not bound to make good any loss caused thereby to B.

(d.) A. a trustee directed to sell ttao trust-property by auction, sells 
the same, but does not advertise the sale and otherwise fails in reasonable 
diligence in inviting competition. A is bound to make good the loss 
caused thereby to the beneficiary.

(,>.) A, a trustee for » , in execution of his trust, sells the trust-pro­
perty, but from want of due diligence on hts part fails to receive part of 
the purchase-money. A is bound tomato good tlie loss then-by caused 
to 7?.

(/.) A, a trustee for B of a policy of insurance, has funds in hand for 
payment of tin premiums A neglects to pay the premiums, and the 
policy is consequently forfeited. A is bound to make good tin; loss ta If

(jr.) A bequeaths certain moneys to B and C as trustees, and authorizes 
them to continue trust-moneys upon the personal security of a.certain 
firm in which A bad himself invested them. A dies, and a change 
takes place in. the firm. B and C must not permit the moneys to remain, 
upon the personal security of the new firm.

(A.) A. a trustee for 3. allows fJho trust to be executed solely by his 
co-trustee, V. C misapplies the trust-property. A is personally answer- 
able for the loss resulting to B.

See p. '10.
16. Where the trust is created for the benefit of several per­

sons in succession, and the trust-property
Conversion of perish- js 0f  a wasting nature or a future or re- 

a > t propei- y. versionary interest, the trustee is bound,
unless an intention to the contrary may be inferred from the 
instrument of trust, to convert the property into property of a 
permanent and immediately profitable character.

JlluHrutian*.

(a ) A bequeaths to B  all his property in trust for C during Us life, 
and on hie death for V, and on If* death for E. A\ property consists 
of three leasehold houses, and there is nothing1 in A'* will to show 
that he intended the houses to bo enjoyed in specie. li should sell the 
houses, and invest the proceeds in accordance with section twenty.

(b.) A bequeaths to B his three leasehold houses in Calcutta and all 
the furniture therein in trust for C during- bis life, and on liis death 
for n, and on If* death for E. Here an intention that the bouses 
and furniture should be enjoyed in specie appears dearly, and B should 
not Bell them.

See p. 148.
17. Where tliere are more beneficiaries than one, the trustee

is bound to be impartial, and must not
Trustee to be impar- exm ,te the trust for the advantage of 

tia1, one at the expense of another.
#



__it <sl
a c t  rr o ?  1882 . 4 7 1

Where the trustee tins a discretionafy -power, nothing in this apfdx. 
section shall bo deemed to authorize the Court to control 
the exercise reasonably and in good faith, ot such discretion.

Illustration.
A. a trustee for B. C and D. is empowered to choose between several 

sp Tified modes of investing the brust-proyjerty. A in good faith 
chooses one of these modes .The Court \ ill not interfere, although 
the result of the choice may be to vary the relative rights of B,
C and D.

See p. 152.
18. Where the trust is created for the benefit of several

persons in succession, and one of them
Trustee to prevent j8 ju possession of the trust-property, if he 

’'va8t9, commits, or threatens to commit, any act
which is destructive or permanently injurious thereto, the trustee 
is bound to take measures to prevent such act.

See p. 142.
19. A  trustee is bound (a) to keep clear and accurate

accounts of the trust-property, and (b)
Accounts and inform- at all reasonable times, at the request of 

ataou‘ the beneficiary, to furnish him with full
and accurate information as to the amount and state ot the trust- 
property.

See p. 157.

20. Where the trust-property consists of money and cannot
bo applied immediately or at an early date

In vestment of trust- to f.|10 purposes of the trust, the trustee 
money. j8 bottnd (subject to any direction con­
tained in the instrument of trust) to invest the money on the 
following securities, and on no others : —

(a) in promissory notes, debentures, stock or other securities 
of the Government of India, or of the United Kingdom oi 
Great Britain and Ireland ;

(b) in bonds, debentures and annuities charged by the 
Imperial Parliament on the revenues of India ;.

(e ) in stock or debentures of, or shares in, Railway or 
other companies, the interest whereon shall have been guaranteed 
by the Secretary of State for India in Council ;

(d) in debentures or other securities for money issued by, 
or on behalf of, any municipal body under the authority of 
any Act of a Legislature established .n British India ;

(e) on a first mortgage of immoveable property situate in 
Bri tish India : Provided that the property is not a leasehold for a 
term of years and that the value of the property exceeds by one-
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appdx. third, or, if consisting of buildings, exceeds by one-half, tlie 
-----mortgage-money ; or

( /  ) on any other security expressly authorized by the instru­
ment of trust, or by any rule which the High Court may from 
time to time prescribe in this behalf.

Provided that, where there is a person competent to contract 
and entitled in possession to receive the income of the trust-pro­
perty for his life, or for any greater estate, no investment on any 
security mentioned or referred to in clauses (d), (e) and ( / ' )  
shall be made without his consent in writing,

See p. 160, and compare sa. 5 and 32 of Aot XVIII of 1866, ante, 
pp. 445, 453.

21. Nothing ip section twenty shall apply to investments
made before this Act comes into force,

Mortgage of: land or shall be deemed to preclude an invest- pledged to Government , , f . , ,
under Act AXVI of ment on a mortgage of immoveable pro-* 
1871. ' perty already pledged as security for an

advance under the Land Improvement Act, 
1871, or, in case the trust-money does not exceed three thousand

Deposit in Govern* rupees, a deposit thereof in a Government 
ment Savings Bank. Savings Bank.

22. Where a trustee directed to sell within a specified time
extends such time, the burden of prov-

Sale by trustee direct- ; a8 between himself and the benefi-
fled tim e. ciary, that the latter m not pi pudiced by

the extension lies upon the trustee, unless 
the extension has been authorized by a principal Civil Court of 
original jurisdiction.

Illustration. *
A bequeaths property to B, directing-him. with, all convenient speed 

and within five years, to sell it. and apply the proceeds for the benefit of 
C. In the exercise of reasonable discretion, Ji postpones the sale for six 
years. The sale is not thereby rendered invalid, but C, alleging that 
bo has been injured by the postponement, institutes a suit against B to 
obtain compensation. In such suit the burden of proving that V has 
not been injured lies on U.

See p. 172,

23. Where the trustee commits a breach of trust, he is liable
, to make good the loss which the trnst- 

f°r brea° property or the beneficiary has thereby 
sustained, unless the beneficiary has by 

fraud induced the trustee to commit the breach, or the benefi­
ciary, being competent to contract, has himself, without coercion 
or undue influence having been brought to bear on him, con­
curred in th e breach, or subsequently acquiesced th erein , with
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full knowledge of flic facts of the case and of his rights as appdx, 
against the trustee. -----

A. trustee committing a., breach of trust is not liable to pay 
interest except in the following oases : —

(a) where he has actually received interest ■
(b) where the breach consists in unreasonable delay ill paying 

trust-money to the beneficiary ;
;c) where the trustee ought to have received interest, but has. 

not done so ;
(d)  where he may be fairly presumed to have received interest.
He is liable, in case (a), to account for the interest actually

received, and in cases (b), (c) and (d), to account for simple 
interest, at the rate of six per cent, per annum, unless the Court 
otherwise directs.

(e) where the breach consists in failure to invest trust-uioney 
and to accumulate the interest or dividends thereon, he is liable 
to account for compound interest (with half-yearly rests) at the 
same rate:

( f  ) where the breach consists in the employment of trust- 
property or the proceeds thereof in trade or business, he is liable 
to account, at the option of the beneficiary, either for compound 
interest (with half-yearly rests) at the same rate, or for the nett 
profits mo.de by such employment.

Illustrations..
(,j.) A trustee improperly leaves trust-property outstanding, and it is 

consequently lost: lie is liable to make good the property lost, but he is 
not liable to pay interest thereon.
’ (h.) A bequeaths a house to Jl in trust to aefl it and pay the proceeds 

to C. It neglects to sell the house for a great length of time, whereby 
the house is deteriorated and its market price falls. 3  is answerable to 
C for the joss.

(e.) A trustee is guilty of unreasonable delay in investing trust-money 
in accordance with section twenty, or in paying it to the beneficiary.
The trustee is liable to pay interest thereon for the period of the delay.

(rf.) The duty of the trustee is to invest trust-money in any of the 
securities mentioned in section twenty, clause («•). (*), (o) or (d). In­
stead of :-o doing, he retains the money in his hands. He is liable, at 
the option of the beneficiary, to be charged either wi th the amount of 
the principal money and interest, or with the amount of Such securities!

• as he might have purchased with the trust-money when the investment 
should have been made, and the intermediate dividends and interest 
thereon.

(a.) The instrument of trust directs the trustee to invest trust-money 
either in any of such securities or on mortgage of immoveable property.
The trustee does neither. He is liable for the principal money and 
interest.

( / .  ) The instrument of trust directs the trustee to invest trust-money 
in any of such securities and to accumulate the dividends thereon, i Uo 
trustee disregards the direction. He is liable, at the option of the 
beneficiary, to be charged either with the amount of the principal money 
and compound interest, or with the amount of such securities as he might 
have purchased with the trust-money when the investment should have

/<$* • Go iJx
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appdx, been made, together with the amount of the accumulation which would
----  have arisen from a proper investment of the intermediate dividends.

(ff-) Trust-property is invested in one of the securities mentioned in 
section twenty, clause (a), (A), (c) or fA). The trustee sells suolt security 
for some purpose not authorized by the terms of the instrument of 
trust. Ee is liable, at the option of the. beneficial:' either to replace the 
security with the intermediate dividends an 1 ini. f.rest thereon, or to 
account for the proceeds of the sale with interest thereon.

(A) The trust-property consists of land.- The trustee sells the land 
to a purchaser for a consideration without notice of the trust. The 
trustee is liable, at the option of the beneficiary, to purchase other land 
of equal value to be settled upon the like trust, or to be charged with 
the proceeds of the sale with interest.

See pp. 181,190.
As to interest, pp. 178, 291, 313, 314, 318.

24. A  trustee who is liable for a loss occasioned by a breach
No set-off allowed to f  tfnsfc iu / esPecfc of one portion of the 

trustee. trust-property cannot set-off against his
liability a gain which has? accrued to 

another portion of the trust-property through another and distinct 
breach of trust.

See p. 192.

25. W here a trustee succeeds another, he is not, as such,
Non-liability for pro* liable for the a c ts 'or defaults of his pre­

decessor’s default. decessor,
See p. 193.

26. Subject to the provisions of sections, thirteen and fifteen,
Non-liability for co- ? ” * f u8t®« is llot’ as .KUC,I> liable for a 

trustee’s default. breach oi trust committed by his co­
trustee :

Provided that, in the absence df an express declaration to the 
contrary in the instrument of trust, a trustee is so liable—

( а )  where he has delivered trust-property to his co-trustee 
without Seeing to its proper application :

(б) where he allows his co-trustee to receive trust-property 
and fails to make due enquiry as to the co-trustee’s dealings there­
with, or allows him to retain it longer than the circumstances of 
the case reasonably require:

(e) where he becomes aware of a breach of trust committed 
or intended by his co-trustee, and either actively conceals it or 
does not within a reasonable time take proper steps to protect the 
beneficiary’s interest.

A  co-trustee who joins in signing a receipt for trust-property 
T . . . . . and proves that he has not. received the

conformity. ‘ )s not answerable, by reason of such
signature only, for loss or misapplication 

of the property by his co-trustee.

‘ G|V \  ' ,
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Illu stra tion . Al’PPX.
A bequeaths certain property to If and G, and directs them to sell it 

ami .invest the proceeds for the benefit of D. B and C accordingly sell 
the property, and the purchase-money received by B and retained in 
bis hands. ’ G pays no attention to the matter for two years, and then 
calls on B to make the investment. B  is unable to do so. becomes 
insolvent, and the purchase-money is lost. C may be compelled to make 
good the amount.

See p, 198.
27. Where co-trustees jointly commit a breach of trust, or

where one of them by his neglect enables
Several liability of tjlc 0tiler to commit a breach of trust, 

eo-trustees. each is liable to the beneficiary for the
whole of tbe loss occasioned by such breach.

But as between the trustees themselves, if one be less guilty 
than another and has had to refund the

Contribution as be- josg' f]le former may compel the latter, or 
twoon co-trustees. )us legftl repreSentutive to the extent o"
the assets lie has received, to make good such loss ; and if all be 
equally guilty, any one or more of the trustees who has had to 
refund the loss may compel the others to contribute.

Nothing in this section shall be deemed to authorize a 
trustee who has been guilty of fraud to institute a suit to compel 
contribution.

See p. 20(1.
28. When any beneficiary’s interest becomes vested In ano­

ther person, and the trustee, not having
Non - liability _ of notice o f the vesting, pays or delivers 

trustee paying without trust-property to the person who would 
beneficiary. have been entitled thereto m the absence

of such vesting, the trustee is not liable 
for the property so paid or delivered.

-M  ■
See p. 208.
29. When the beneficiary’s interest is forfeited or awarded by

legal adjudication to Government, the
Liability of trustee trustee is bound to hold the trust-property

where beneficiary’s m- t t|,e extent of such interest for the benefit 
terest is ‘forfeited to , , , ,1Government; ot such person m such manner as the

Government may direct in this behalf.
Seep, 120.
30. Subject to tire provisions o f the instrument of trust

and of sections twenty-three and twenty- 
indemnity of trustees. six, trustees shall1 be respectively charge­

able only for such moneys, stocks, funds 
and securities as they respectively actually receive, and shall

fK f <sl
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atvdx. not be answerable tie  one for the other of them, nor for any
-----  hauler, broker, or other person in whose hands any trust-property

may be placed, nor for the insufficiency or deficiency of any1 
stocks, funds or securities, nor otherwise for involuntary losses.

Compare Act XXVIII of T866, s. 37, ante, p. 466, and w. 15 and 16 of 
this Act. See also ante, pp, 178, 209, 270.

CHAPTER IV.
O f tee R ights and P oweks of Trustees.

31, A trustee is entitled to have in his possession the instru-
meat of trust and all the documents of 

Right to title-deeds, , itle (if any  ̂ relating solely to the trust-
property.

See p. 211.
32. Every trustee may reimburse himself, or pay or discharge

, , , . , out of the trust-property, all expenses
ment of expenses. properly incurred m or about the execu­

tion of the trust, or the realization, pre­
servation or benefit of the trust-property, or the protection or 
support of the beneficiary.

If he pays such expenses out of his own pocket he has a first 
charge upon the trust-property for such expenses and interest 
thereon; but such charge (unless the expenses have been incur­
red with the sanction of a principal Civil Court of original juris­
diction) shall he enforced only by prohibiting any disposition of 
the trust-property without previous payment of such expenses 
and interest.

If the trust-property fail, the trustee is entitled to recover from 
the beneficiary personally on whose behalf he acted, and at 
whose request, expressed or implied, he made the payment, the 

f. amount of such expenses.
Where a trustee has by mistake made an overpayment to the 

beneficiary, he may reimburse the trust- 
Right to be recouped property out of the beneficiary's interest. 

inmR l"01leOU ° VCrp‘,J If such interest fail, the trustee is entitled 
to, recover from the beneficiary personally 

the amount of such overpayment.
See p. 212 ; as to overpayment, p. 180,
33. A person other than a trustee who lias gained an advan­

tage from a breach of trust must indexn- 
Right'to indemnity lufy the trustee to the extent of the 

oftrUBt! ™ 1 ,y lea" amount actually received by such person 
under the breach ; and where he is a bene­

ficiary the trustee has a charge on his interest for such amount.
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Nothing in this section shall be deemed to entitle a trustee to at cox.
be indemnified who has, in committing the breach of trust, been -----
guilty of fraud.

See p. 217.

<54. Any trustee may, without instituting a suit, apply by 
petition to a principal Civil Court of ori- 

, Sight to apply to ginal jurisdiction for its opinion, advice or
m”magementPo f 'ton* !?irec« on on “ 7 P™«P‘  questions respect- 
property. mg tiie management or administration ot

tho trust-property other than questions of 
detail, difficulty or importance, not proper in the opiuion of the 
Court for summary disposal.

copy of such petition shall be served upon, and the hearing 
thereof may be attended by, such of the persons interested in the 
application as the Court thinks fit.

The trustee stating in good faith the facts in such petition and 
acting upon the opinion, advice or direction given by the Court 
shall be deemed, so far as regards his own responsibility, to have 
discharged his duty as such trustee in the subject-matter of the 
application.

The costs of every application under this section shall be in 
the discretion of the Court to which it is made.

Compare Act XXVIII of 1866, s. 13, ante, p. 159, and see p. 218,

35. When the duties of a trustee, as such, are completed, he 
... . is entitled to have the accounts of his

of accounts Be ; emen administration of the trust-property exa­
mined and settled; and, where nothing is 

due to the beneficiary under the trust, to an acknowledgment in 
writing to that effect.

See p. 219.
30. In addition to the powers expressly conferred by this Act
„ , and by the instrument of trust, and sub-

trnatee* au on J 0 j ec(, the restrictions, if any, contained 
in such instrument, and to the provisions 

of section seventeen, a trustee may do all acts which are reason­
able and proper for the realization, protection or benefit of the 
trust-property, and for the protection or support of a beneficiary 
who is not competent to contract.

Every trustee in the actual possession or receipt of the rents 
and profits of land as defined in the Land Improvement Act,
1871, shall, for the purposes of that Act, be deemed to be a land­
lord in possession.

Except with the permission of a principal Civil Court of origi­
nal jurisdiction, no trustee shall lease trust-property for a term
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ajtox. exceeding twenty-one years from the date of executing the lease,

- —  nor without reserving tlie best yearly rent that can be reasonably
obtained.

See p, 219.
37. W here the trustee is.empowered to sell any trust-property,

lie may sell the same subject to prior
Power to sell in lots, charges or not, and either together or in

and either by public j0 ĝ by public auction or private contract, 
auction or private con- , , ,. ’traofe( and either at one time or at several times,

unless the instrument of trust otherwise 
directs.

38. The trustee making any such sale m ay insert such reason­
able stipulations either as to title  or 

gpSdalGcotn d i S ,s Un “  evidence of title, or otherwise, in any con­
ditions or sale or contract tor sale, as he 

thinks fit ; and may also buy-in the property or any part thereof 
at any sale by auction, and rescind or vary any contract for sale,

„  , , , and re-sell the property so bought in. or
r e - S  y'm t0 which the contract is so rescinded,

without being responsible to the benefi­
ciary for any loss occasioned thereby.

Where a trustee is directed to sell trust-property or to invest
Time allowed for sell- trust-money in tbe purchase of property, he 

• wtP1, f . ' may exercise a reasonable discretion as to
m g  * * * * * * * •  the time of effecting the sal o or purchase.

illustrations,
(a.) A bequeaths property to 8, directing1 him to sell it with all con­

venient speed and pay the proceeds to C. This docs not render an imme­
diate sale imperative,

(/>.) d  bequeaths property to B, directing him to sell it at such time 
and in such manner as he.shall think fit, and invest the proceeds for the 
benefit of 0. This does not authorize B, as between him and C. to post­
pone the sale to an indefinite period.

Compare Act XXVIII of 1866, s. 2, ante, p. 44.4 ; and see p. 222.
Compare Act XXVI IT of I860, s. 3, ante, p. 444. and seep. 223 ; as to 

buying in, see p. 224 ; and as to the time for selling trust-property, see 
p. .172.

39. F o r  the purpose of completing any such sale, the trustee
'  shall have power to convey or otherwise

. . ewer to convey. dispose of the property sold iii such 
manner as may be necessary.

See p. 225.
40. A  trustee may, at Ills discretion, call in any trust-property
_  . invested in any security and invest the

mPower to vary mvest- gamo oft aily 0f  the securities mentioned
or referred to in section twenty, and from
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time to time vary any such investments for others of the same affdx. 
nature.

Provided that, where there is a person competent to contract 
and entitled at the time to receive the income of the trust-pro­
perty for his life, or for any greater estate, no such change of 
investment shall be made without his consent in writing.

See p. 225,
41. Where any property is held by a trustee in trust for a

minor, such trustee may, at his discretion,
Power to apply pro- t,j!e guardians (if any) of such

B S S S S S K * 1 ■ * * * • » « < • •  f t y *Ills maintenance or education or advance­
ment in life, or the reasonable expenses of his religions worship,

- marriage or funeral, the whole or any part of the income to which 
lie may bo entitled in respect of such property ; and such trustee 
shall accumulate all the residue of such income by way of com­
pound interest, by investing the same and the resulting income 
thereof from time to time in any of the securities mentioned or 
referred to in section twenty, for the benefit of the person who 
shall ultimately become entitled to the property from which such 
accumulations have arisen! Provided that such trustee may, at 
any time, if he thinks fit, apply the whole or any part of such 
accumulations as if the same were part of the income arising in 
the then current year.

Where the income of the trust-property is insufficient for the 
minor’s maintenance or education or advancement in life, or tho 
reasonable expenses of his religious worship, marriage or funeral, 
the trustee may, with the permission of a principal Civil Court 
of original jurisdiction, bnt not otherwise, apply the whole or any 
part of such property for or towards such maintenance, education, 
advancement or expenses.

Nothing in this section shall be deemed to affect the provisions 
of any local law for the time being in force relating to the per­
sons and property of minors.

See pi). 221, 226, and Act XXVIII of 1886, s. 33, ante, p. 461.

42. Any trustees or trustee may give a receipt in writing for
any money, securities or other moveable

Power to give re- property payable, transferable or deliver­
able to them or him by reason, or in tho 

exercise, of any trust or power ; and, in the absence of fraud, 
such receipt shall discharge the person paying, transferring or 
delivering the same therefrom, and from seeing to the appli­
cation thereof, or being accountable for any loss or misapplication 
thereof.

Compare Act XXVIII of 1866, s. 36, ante, p. 456 ; and see p. 223.
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48. Two or more trustees acting to-
Power to compound, gether may> if aild as they think fit—

[a) accept any composition or any security for any debt or for 
any property claimed;

(ft) allow any time for payment of any debt;
(c) compromise, compound, abandon, submit to arbitration or 

otherwise settle any debt, account, claim or thing whatever relat­
ing to the trust; and,

(d) for any of those purposes, enter into, give, execute and do 
such agreements, instruments of composition or arrangement, 
releases and other things as to thorn seem expedient, without 
being responsible for any loss occasioned by any act or thing so 
done by them in good faith.

The powers conferred by this section on two or more trustees 
acting together may bo exercised by a sole acting trustee when 
by the instrument of trust, if any, a sole trustee is authorized to 
execute the trusts and powers thereof.

This section applies only if and as far as a contrary intention 
is not expressed in the instrument of trust, if any, and shall have 
effect subject to the terms of that instrument and to the provisions 
therein contained.

This section applies only to trusts created after this Act comes 
into force.

See p. 222. .

44. When an authority to deal with the trust-property is
given to several trustees, and one of them

Power to several true- disclaims or dies, the authority may be 
tees o: whom one dis* exercjsed by the continuing trustees, un- 
clauns or dies. iess fr0(() tj,e terras o f  the instrument of
trust it is apparent that the authority is to be exercised by a 
number in excess of the. numbers of the remaining trustees.

45. Where a decree has been made in a suit for the execution
of a trust, the trustee must not exercise

S u spension  o f  true- 0 f  j , j s p o w e r s  e x c e p t  in  c o n fo r m it y
tee ’ s p ow ers  b y  decree. a e c r e 0 j  o r  w it li  th e  s a n c t io n  o f

the Court by which the decree has been made, or, where an ap­
peal against the decree is pending, of the Appellate Court.

Seep. 232.

' CcW \  ’
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CHAPTER V. appdx.

Of thu D isabiIjItibs of Trustees.

4(5. A  trustee who has accepted the trust cannot afterwards
renounce it except (a) with the permission

Trustee cannot re- 0f  a principal C ivil Courted" original ju r is -  
t50Û  a£ter aocept‘ diction, or (ft) i f  the beneficiary is conipe- 
BUCe- tent to contract, with his consent, or (c)
by virtue of a special power in the instrument o f trust.

See p. 234.

47. A  trustee cannot delegate Ins office or any o f his duties
either to a co-trustee or to a stranger,

Trustee cannot dele- un]ess ( a ) the instrument o f trust so pro- 
gate" rides, or (ft) the delegation is in the regu­
lar course o f business, or (c) the delegation is necessary, or ( d) the 
beneficiary, being competent to contract, consents to the delega­
tion.

Explanation .— The appointment o f an attorney or proxy to  ̂ do 
an act merely m inisterial, and involving no independent discretion, 
is not a delegation within the m eaning of this section.

Illustrations.
(#.) A bequeaths certain property to Jt and Con certain, trusts, to be 

executed by them or the survivor of them or the assigns of such survivor.
It dies. C may bequeath the trust-property to I) and E upon the trusts 
of A ’s will.

(A) A  is a trustee of certain property with power to sell the same. A  
may employ an auctioneer to effect the sale.

(r.) A  bequeaths to B fifty houses let at monthly rents in trust to col­
lect the rents and pay them to C. It may employ a proper person to col­
lect these rente.

See p. 235.

48. W hen there are more trustees than one, a ll must jo in  in
the execution of the trust, except where 

Co-trustees canuot the instrum ent of trust otherwise pro-
actsmgiy. vide8.

See p. 240.

49. W here a  discretionary power conferred on a. trustee is not
exercised reasonably and in good fa ith ,

Control of discretion- gucp power m ay be controlled by a princi- 
ary power. pal C ivil Court 0f  original jurisdiction,

; .. . '* 1 • ' ■ • ) ' . '

See pp. 153 aud 242,
€1
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appdx . 50. la the absence of express directions to the contrary con- 
----- ,t tained in the instrument of trust, or of a

Trustee may not contract to the contrary entered into with charge for services. ^  QJ. tl)0 ^  ftt thft Ume ?f
accepting the trust, a trustee has no right to remuneration for his 
trouble, skill and loss of time in executing the trust.

Nothing in this section applies to any Official Trustee, Admi­
nistrator-General, Public Curator, or person holding a certificate 
of administration.

See p. 242.
51. A trustee may not use or deal 

trust p̂roperty for Ms with the trnst-prtjperty for his own profit 
own profit. or for any other purpose unconnected with

the trust,
See p. 250.
52. .No trustee whose duty it is to sell trust-property, and no

,■ , agent employed by such trustee for the
nglutSmay notTb^! ** I>«rP08« of tlle 8ale> **7, directly or in­

directly, buy the same or any interest 
therein, on his own account or as agent for a third person.

See p. 256.
53. No trustee, and no person who has recently ceased to bo

a trustee, may, without the permission of a
Trustee may not buy principal Civil Court of original iurisdic- 

WithoMpMmissknreS' tion buy or become mortgagee or lessee 
of the trust-property or any part thereof ; 

and such permission shall not be given unless the proposed pur­
chase, mortgage or lease is manifestly for the advantage of the 
beneficiary.

And no trustee whose duty it is to buy or to obtain a mort­
gage or lease of particular property for the

trustee for puu ase. beneficiary may buy it, or any part there­
of, or obtain a mortgage or lease of it or any part thereof, for 
himself.

See pp. 201 and 289.

54. A trustee or co-trustee whose duty it is to invest trust-
money on mortgage or personal security

Co-trustees may not mugfc not invest it on a mortgage by, or on 
lend to one ol them- tj1(j perstmai security of, himself or one of 

his co-trustees.
See p, 265,
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C H A P T E R  V I. A m *

O f  t h e  R i g h t s  a n d  L i a b i l i t i k .; o f  t h e  B e n e f i c i a r y .

5 5 . T h e  b e n e fic ia ry  lia s , s u b je c t  t o  th e  p r o v is io n s  o f  t i n  in -
. . .  , .  s c ru m e n t o f  t r u s t , a  r i g h t  t o  th e  r e n t s

profits. a n d  p r o f i t s  o f  t h e  t r u s t -p r o p e r t y .

See p, 2G8.

56. T h e  b e n e f ic ia r y  is  e n t i t le d  t o  h a v e  t h e  in te n t io n  o f  t h e
Eight, to specific  ex o - a u th o r  o f  th e  t r u s t  s p e c i f ic a l ly  e x e c u te d  t o

cu tion . th e  e x t e n t  o f  th e  b e n e f i c ia r y ’ s i n t e r e s t ;
a n d , w h e r e  th e r e  is  o n ly  o n e  b e n e f ic ia r y  a n d  h e  is  c o m p e t e n t

E ig h t  t o  tra n s fe r  o f  { °  0 r  ,w l ‘ c re  t l l6 r «  a re  »e\ ^ ]
possession. b e n e fic ia r ie s  a n d  t h e y  a re  c o m p e te n t  t o

c o n t r a c t ,  a n d  a ll o f  o n e  m in d , h e  o r  t h e y  
m a y  r e q u ir e  th e  t r u s te e  t o  t r a n s fe r  th e  t r u s t -p r o p e r t y  to  h im  o r  
th e m , o r  to  s u c h  p e r s o n  as  h e  o r  th ey  m a y  d ir e c t .

\V lien  p r o p e r t y  h a s  b e e n  tr a n s fe r r e d  or  b e q u e a t h e d  fo r  t h e  
b e n e f it  o f  a  m a r r ie d  w om a n , s o  th a t  sh e  sh a ll n o t  h a r e  p o w e r  t o ' 
d e p r iv e  h e r s e l f  o f  h er  b e n e f ic ia l  in te r e s t , n o t h in g  in  th e  s e c o n d  
c la u s e  o f  th is  s e c t io n  a p p lie s  to  s u c h  p r o p e r t y  d u r in g  h er  m a r ­
r ia g e . .

Tlhistrationf.
(a.) C ertain  G overn m en t securities are g iv en  to  tru stees  upon  trust to  

accu m u late  th e  in terest u ntil A a tta in s th e age o f  24, and then to  tran s­
fe r  the gross am ou n t to h im . A, on a tta in in g  m a jority , m ay. as the person  
ex clu s ive ly  in terested  in  th e  tru st-p rop erty , requ ire  th e  trustees to  tran s­
fe r  i t  im m ed ia te ly  to  him .

(*•) -A bequeaths Its. 10,000 to  trustees upon tru st to  purchase an 
an n u ity  fo r  h, w h o has attained h is m a jo r ity , an d  is o th erw ise  com petent, 
to  con tra ct. M m ay  cla im  the Rs. 10,000.

(c.) A tran sfers  certa in  p roperty  tfrit, and directs h im  to  sell o r  in v e s t  
it fo r  the benefit o f  C. w ho is com p eten t to  con tra ct. C may e le ct to  
take th e p rop erty  in  its orig in a l ch aracter.

See p. 271.

5 7 . T h e  b e n e f ic ia r y  h a s  a  r ig h t ,  as a g a in s t  th e  t r u s te e  arid a ll
p e r so n s  c la im in g  u n d e r  h im  w ith  h o t ic e  o f

R ig  t to  in sp ect and t} ,e j r l ls f t o  in s p e c t  a n d  ta k e  c o p ie s  o f  t h e

m e e t  o f  trust, accou nts, in s t r u tn s n t  o f  tr u s t , th e  d o c u m e n t s  o f
&o. t i t le  r e la t in g  s o le ly  to  th e  t r u s t -p r o p e r t y ,

th e  a c c o u n t s  o f  th e  t r u s t -p r o p e r t y  a n d  th e  
v o u c h e r s  ( i f  a n y )  b y  w h ic h  t h e y  a re  s u p p o r t e d , a n d  th e  c a s e s  
s u b m itte d  a n d  o p in io n s  ta k e n  b y  th e  tr u s te e  f o r  h is  g u id a n c e  in  
t h e  d is c h a r g e  o f  h is  d u ty .

' c0 t& x

See p. 272.
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APFtix, 58. The bondficiary, if  competent to contract, may transfer 
----- ’ _ , his interest, but subject to the law for the

Eight to transfer be- p me peiug jn force as to the circum- 
ne ua in t*ts . stances and extent in and to which he may
dispose of such interest:

Provided 'that when property is transferred or bequeathed 
for the benefit o f a married woman, so that she shall not have 
power to deprive herself of her beneficial interest, nothing in this 
section shall authorize her to transfer such interest during her 

■ , ■ marriage.

See p. 273,

51). Where no trustees are appointed or all the trustees die, 
disclaim or are discharged, or where,, for

Eight to sue for exe- other reason, the execution of a trust
cu iono ran. by the trustee is or becomes impracticable,
the beneficiary may institute a suit for the execution of the 
trust, and the trust shall, so far as may be possible, he executed 
by the Court until the appointment of a trustee or new trustee.

See p. 282,

<30. The beneficiary has a right (subject to the provisions of 
the instrument of trust) that the trust- 

tec.' Shti 10 *,r°per tlnS* property shall he properly protected and 
held and administered by proper persons 

and by a proper number of such persons.
Explanation I .— The following are not proper persons within 

the meaning of this section :—
A person domiciled abroad : an alien enemy ; a person having 

an interest inconsistent with that of the beneficiary: a person in 
insolvent circumstances j and, unless the personal law of the 
beneficiary allows otherwise, a dSarried woman and a minor.

Explanation I I .— When the administration of the trust in­
volves the receipt and custody o f money, the number of trustees 
should be two at least.

Illustrationf.
(a.) A, one of several beneficiaries, proves that I ’ , the trustee, has 

improperly disposed of part of the trust-property, or that the property is 
in danger from B’.t being in insolvent circumstances, or that he is inca­
pacitated from acting as trustee. A may obtain a receiver of the trust- 
property.

(fr.) A bequeaths certain jewels to J! in trust for C. P dies during 
A's lifetime ; then A dies. C is entitled to have the property conveyed 
to a trustee for him.

(o.) A conveys certain property to four trustees in trust for B. Three 
of the trustees die. .Ii may institute a suit to have three new trustees 
appointed in the place of the deceased trustees.

I I  ■ <3L
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(rf.) A conveys obtain property to three trustees in ferret for B. All avpdx.
the trustees disclaim. B may institute a suit to have three t r u s te e s -----
appointed in place of the trustees so disclaiming.

(«.) .1. a trustee for fi, refuses to act, or goes to reside permanently
out of British India, of is declared an insolvent, or compounds with his 
creditors, or suffers a. co-trustee to commit a breach of trust. B may in­
stitute a suit to have A removed and a new trustee appointed in his room.

See p. 284.

61. The beneficiary has a right that his trustee shall be com­
pelled to perform any particular act of his

Eight to compel to ftg 8UCj, anij  restrained from commit- .
ting any contemplated or probable breach 
of trust.

Illustrations.
(a.) A contracts with B to pay him monthly Ra 100 for the benefit of 

t\ Ji writes and signs a letter declaring that he will hold in trust foy O 
the money so to be paid. A fails to pay the money fat accordance with 
liis contract. C may compel B on a proper indemnity, to allow C to sue 
on the contract in Ms name.

(?;.) A is trustee of certain land, with a power to sell the same and pay 
the proceeds to it and it equally. A. is about to make an improvident 
side of the land, if may sue on behalf of himself and Cfor an injunction 
to restrain A  from making the sale.

See p. 287.
62, Where a trustee has wrongfully bought trust-property,

• the beneficiary has a right to have the
, purchase pr0per(y declared subject to the trust or
y JUS e6' retransferred by the trustee, if it remains

in his hands unsold, or, if it lias been bought from him by any 
person with notice of the trust, by such person. But in such 
case the beneficiary must repay the purchase-money paid by the 
trustee, with interest, and such other expenses (if  any) as he has 
properly incurred in the preservation of the property ; and the 
trustee or purchaser must (a) account for the nett profit ! ot the 
property, (b) be charged with an occupation-rent, if he has been 
in actual possession of the property, and (e) allow the beneficiary 
to deduct a proportionate part of the purchase-money it the pro­
perty has been deteriorated by the acts or omissions of the trustee 
or purchaser.

Nothing in this section—
(a) impairs the right of lessees and others who, before the 

institution of a suit to have the property declared subject to the 
trust or retransferred, have contracted in good faith with the 
trustee or purchaser ; or

{!>) entitles the beneficiary to have the property declared sub­
ject to the trust or retransferred where he, being competent to

‘ ec% X
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ai' pdx. contract,, lias himself, without coercion or undue influence having
----- been brought to bear on him, ratified the sale to the trustee with

full knowledge, o f the facts o f the case and o f his rights as 
against the trustee.

See p. 289.

63. Where trust-property comes into the hands of a third
person inconsistently with the trust, the

Followings trust-pro* beneficiary may require him to admit for-
peii:it<r the bands of *»<%> or may institute a suit for a decla -■ 
third persona; ration, that the property is comprised in

the trust.
Where the trustee has disposed of trust-property, and the
, , . , , . , money or other property which lie lias

it hae been converted. *eRe'ved therefor can he traced m his
hands, or the hands or Ins legal represen­

tative or legatee, the beneficiary has, in respect thereof, rights; as 
nearly as may be the same as his right in respect of the original 
trust-property.

Illustrations.

(*.) A, a trustee for B oE Its, 10,000, wrongfully invests the Es. 10,000 
in the purchase of certain land. B is entitled to the land.

(A) A. a trustee, wrongfully purchases land in his own. name, partly 
With his own money, partly with money subject to a trust for B. Bis 
entitled to a charge on the land for the amount of the trust-money so 
misemployed.

See p. 291.

64. Nothing in section sixty-three entitles the beneficiary
Saving of rights of to an7 right in respect o f property in the

certain transferrees. hands of—-
(a )  a transferree in good faith for consideration without having 

notice of the trust, either when the purchase-money was paid, or 
when the conveyance was executed, or—

( b) a transferree for consideration from such a transferree.
A  judgment-creditor of the trustee attaching and purchasing 

trust-property is not a transferree for consideration within the 
meaning of this section.

Nothing in section sixty-three applies to money, currency notes 
and negotiable instruments in the hands of a bona fide holder to 
whom they have passed in circulation, or shall be deemed to affect 
the Indian Contract Act, 1872, section 108, or the liability of a 
person to whom a debt or charge is transferred. '

See p. 291.
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65, Where a trustee wrongfully sells Or otherwise transfers appdx.
trust-property, and afterwards h i m s e l f -----

Acquisition by trustee becomes the owner of the property, the
fu'[rcTO vStefWC"m ‘ P roP erty ®«ain becomes subject to the 

trust, notwithstanding any want. of notice 
on the part o f intervening trausferrees in good faith for consider­
ation.

Seep. 313.

60. Where the trustee wrongfully mingles the trust-property 
Eight in. caseof blend- with ll!s the beneficiary is entitled to 

6d property. a charge on the whole luud for the amount
due to him.

Sec p. 314.

67. If' a partner, being a trustee, wrongfully employs trust- 
property in the business or on the account 

Wrongful employment 0f the partnership, no other partner is
S J S S S w K W J  liable therefor it, hi. per™,.,! o p .o it ,, to 
nership purposes. ill© bcncficiui i6S> tin loss li6 ikkI uoticQ Oi

the breach of trust.
The partners having such notice are jointly and severally liable 

for the breach of trust.
lllnstratiotUi

(a.) A and B  are pai triers. A dies, having bequeathed all his property 
to B in trust for Z, and appointed II liia sole executor. B, instead or 
winding up the affairs of the partnership, retains all the assets in. the' 
business. A" may compel him, as partner, to"account for so much of the 
profits as are derived from A’a share of the capital. B is also answerable 
to Z for the improper employment of .4’s assets.

(>.) A, a trader, bequeaths his property to II in trust for C, appoints B 
his sole executor, and dies. B enters into partnership with X and I in 
the same trade, and employs A'* assets in the partnership-business. B  
gives an indemnity to JT and Y against the claims of C. Here X  and 1: 
are jointly liable with £  to O as having knowingly become parties to the 
breach of trust committed by B,

See p. 310.
68. Where one of several beneficiaries—
liability of benefi- (a) joins in committing a breach of trust,

Clary joining in breach or
of trust. (1)) knowingly obtains any advantage
therefrom, without the consent of the other beneficiaries, or

(e) becomes aware of a breach oi trust committed or intended 
to be committed, and either actually conceals it, or does not 
within a reasonable time take proper steps to protect the interests 
of the other beneficiaries, or

(d) has deceived the trustee, and thereby induced him to com­
mit a breach of trust,

■ g°iJ x
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appdx. the other beneficiaries are entitled to havo all his beneficial
----- interest impounded as against him and all who claim under him

(otherwise than as transferrer* for consideration without notice 
of the breach) until the loss caused by the breach has been com­
pel) sated.

When property lias been transferred or bequeathed for the 
benefit of a married woman, so that she shall not have power to 
deprive herself of her beneficial interest, nothing in this section 
applies to such property during her marriage.

See p. 322.
69. Every person to whom a beneficiary

, , . , . .  ,..... transfers his interest has the rights, and
of beneficiary’s trims- 18 subject to the liabilities, of the bemv 
fem e. ficiary in respect of such interest at the

date of the transfer.
See p. 324.

C H A P T E R  V I I .

Of V acating the O ffice of T rustee.
70. The office of a trusted is vacated 

by his death or by bis discharge from bis 
office.

See p. 326.

Discharge of trustee. , . 71 • A tf uste®. be discharged from 
bis omce only as tollows :—

(a) by the extinction of the trust;
( b) by the completion of his duties under the trust;
(c) by such means as may be prescribed by the instrument 

of trust;
(d) by appointment under this Act of a new trustee in bis 

place;
(«) by consent of himself and the beneficiary, or, where there 

are more beneficiaries titan one, all the beneficiaries being com­
petent to contract, or

( / )  by the Court to which a petition for bis discharge is pre­
sented under this Act.

See p. 327.

7 2 . .N otw ithstanding  th e p rov is ion s  o f  section  eleven , every
Petition to he die- ‘ ‘'^tee may apply by petition to i  pm - 

charged from trust. clPal <-'ml Court of original jurisdiction 
to be discharged from bis office; and if 

the Court finds that there is sufficient reason for such discharge,
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it may discharge him accordingly, and direct his costs to be paid AppDx.
out of the trust-property. But where there is no such reason, -----
the Court shall not discharge him, unless a proper person can 
be found to take his place.

See p. 830..

73. Whenever any person appointed a trustee disclaims, or
any trustee, either original or substituted,

♦r <1*08, or is for a continuous period of six
months absent from British India, or leaves 

British India for the purpose of residing abroad, or is declared 
an insolvent, or desires to be discharged from the trust, or refuses 
or becomes, in the opinion of a principal Civil Court of original 
jurisdiction, unfit or personally incapable to act in the trust, or 
accepts an inconsistent trust, a new trustee may be appointed in 
his place by—

(a) the person nominated for that purpose by the instrument 
of trust (if any), or

('b) if there be no such person, or no such person able and will­
ing to act, the author of the trust, if he be alive and competent to 
contract, or the surviving or continuing trustees or trustee for the 
time being, or legal representative of the last surviving and con­
tinuing trustee, or (with the consent of the Court) the retiring 
trustees, if they all retire simultaneously, or (with the like con­
sent) the last retiring trustee.

Every such appointment shall be by writing under the hand of 
the person making it.

On an appointment of a new trustee the number of trustees 
may be increased.

The Official Trustee may, with his consent, and by the order of 
the Court, be appointed under this section, in any case in which 
only one trustee is to be appointed and such trustee is to be the 
sole trustee.

The provisions of this section relative to a trustee who is dead 
include the case of a person nominated trustee in a will but dying 
before the testator, and those relative to a continuing trustee 
include a refusing or retiring trustee if willing to act in the 
execution of the power.

Compare Act XXVII of 1866, s. 31, ante, p. 433; and see p. 333.

74. Whenever any such vacancy Or disqualification occurs, and
it is found impracticable to appoint a new

Appointment by trustee under section seventy-three, the 
beneficiary may, without instituting a suit, 

apply by petition to a principal Civil Court of original jurisdiction 
for the appointment of a trustee or a new trustee, and the Court 
may appoint a trustee or a new trustee accordingly.

6 2



' GotJX ■ , ' 1 ' • ■

I l l  ■  ̂ §L
4 9 0  ..INDIAN TRUSTS ACT.

appbx. In appointing new trustees, the Conrt shall have regard 
-----  * (« )  to the wishes of the author of the

Rule for selecting trnst as expressed in or to be inferred 
new trustees. from the instrument of trust; (b) to the
wishes o f the person, if any, empowered to appoint new trustees;
(c) to the question whether the appointment will promote or 
.impede the execution of the trust; and (d) where there are more 
beneficiaries than one, to the interests of all such beneficiaries.

Compare Act XXVII of 1866, ». 1)6, ante, p. 484 ; and as to selecting 
new trustees, see p. 285,

75. Whenever any new trustee is appointed under section
seventy-three or section seventy-four, all

Vesting of trust-pro- ^he trust-property for the time being 
party in new rue ees. ves êfj j„  the surviving or continuing
trustees or trustee, or in the legal representative of any trustee, 
shall become vested in such new trustee, either solely or jointly 
•with the surviving or continuing trustees or trustee as the case 
may require.

Every new trustee so appointed, and every trustee appointed by
a Court, either before or after the passing

Powers of new true- of this Act, shall have the same powers, 
tcf:S' authorities and discretions, and shall in
all respects act, as if he had been originally nominated a trustee 
by the author of the trust.

Compare Act XXVII of I860, s. 30, ante, p. 438.

76. On the death or discharge of • one of several co-trustees,
the trust survives and the trust-property

Survival o rue . passes to the others, unless the instrument 
©f trust expressly declares otherwise. '

See p, 335.

CHAPTER VIII.
Of the E xtinction of T rusts.

Tnisr, how extin- 77, A  trust is extinguished—  
guishecL 0

(a) when its purpose is completely fulfilled ; or
(/?) when its purpose becomes unlawful; or
(c )  when the fulfilment of its purpose becomes impossible by 

destruction of the trust-property or otherwise ; or
( d ) when the trust, being revocable, is expressly revoked.

See p. 335.
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, 78. A trust created by will may be appux.
Revocation of trust. revoked at the pieasmre 0f tbs testator. -----
A trust otherwise created can be revoked only—
(a) where all the beneficiaries are competent to contract—by 

their consent;
(b) where the trust has been declared by a non-testamentary 

instrument or by word of mouth—in exercise of a power of revoca­
tion expressly reserved,to the author of the trust; or

(c) where the trust is for the payment of the debts of the 
author of the trust, and has not been communicated to the 
creditors—at the pleasure of the author of the trust.

I l l u s t r a t i o n .

A  conveys prop erty  to  B  in  trust to  sell the same, and pay ou t o f  th e  
proceeds the c la im  o f A ’* creditors. A  reserves no p ow er o f  revocation .
I f  no com m u nication  has been m ade to  the creditors, A. may revoke th e  
trust. But i f  the cred itors are parlies to the arrangem ent, the tru st 
ca n n ot bo revoked  w ith ou t their con sen t.

See pp. 83, 68— 76 and 336.

79. No trust can be revoked by the
Revocation not to de- author of the trust so as to defeat or preju- 

duiydonltlUHteM dice what the trustees may have duly done
in execution of the trust.

See Wilding v. Rickards, I Coll., 655.

CHAPTER IN *

Of certain Obligations in the N ature op T rusts.
... • 80. An obligation in the nature of a

nature of trust ia oreat- trust is created m the following cases, 
ed.

81. Where the owner of property transfers or bequeaths it, 
and it cannot be inferred consistently with

Where it does not ap- the attendant circumstances that he inten- 
pe.ar ,th,at trf.mfcrro5 ded to dispose of the beneficial interest 
beneficial interest.  ̂° therein, the transferee or legatee must hold 

such property for the benefit of the owner 
or bis legal representative.

Illustrations,
(a .) A  con v oy s  land to R w ith ou t con sideration , and declares no tru st 

o f  a uy part;. I t  can n ot, consistently  w ith  the circum stances under w h ich

* T h is C hapter deals w ith  im plied , resulting, and con stru ctive  trusts.
A s to  these, see L ectu res III. and IV .

• cot^X
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APi’DX. the transfer Is made, be inferred that A intended to transfer the bene-
__' fiaial interest in the land. B holds the land for the benefit of A.

( b.) A conveys to i? two fields, Y  and Z, and declares a trust of F, but 
says nothing about Si. It cannot, consistently with the circnm stances 
under which the transfer is made, be inferred that A intended to transfer 
the beneficial interest in Z. B holds Z for the benefit of A.

(a.) A transfers certain stock belonging to him into.the joint names of 
himself and B. It cannot, consistently with the circumstances under 
which the transfer is made, bo inferred that A. intended to transfer the 
beneficial interest in the stock during his life. A and B  hold the stock 
for the benefit of A  during his life.

(//.) A makes a gift of certain land to his wife 7?. She takes the bene­
ficial interest in the land free from any trust in favour of A, for it may 
be inferred from the circttinstanees that the gift was for jB’» benefit.

82. W here property is transferred to one person for a 
consideration paid or provided bv another 

Transfer to one for person, and it appears that such other
an oth er^ 011 ^   ̂ person did not intend to pay or provide

such consideration for the benefit of the 
transferree, the transferree must hold the property for the benefit 
o f  the person paying or providing the consideration.

Nothing in this section shall be deemed to affect the Code of 
Civil Procedure, section 317, or Act No. XI of 1859 (to improve 
the law relating to sales of land for arrears of revenue in the Lower 
Provinces under the Bengal Presidency), section 36.

88. Where a trust is incapable o f being executed, or where the 
trust is completely exe-nted without ex~

Truri incapable of hausting the trust-property, the trustee, in 
execution or executed tj e absence o f a direction to the contrary, 
trust-property. must hold the trust-property, or so much

thereof as is unexhausted, for the benefit 
o f the author o f the trust or his legal representative.

lllustra.tions.
(a.) A conveys certain land to Ji—

“ upon trust.”  and no trust is declared ; or
“ upon trust to be thereafter declared,” and no such declaration 

is ever made ; or
upon trusts that are too vague to be executed ; or
u p o n  trusts that become incapable of taking effect; or
“ in trust for C," and C renounce* his interest under the trust.

Ia each of these cases B  holds the land for the benefit of A.
(A.) A transfers Ra. 10,000 in the four per cents, to //, in trust to pay 

the interest annually accruing due to 0  for her life. A dies. Then O 
dies. B  holds the fund for the benefit o f A's legal representative.

(e.) A conveys land to B upon trust to sell it and apply one moiety of 
the proceeds for certain charitable purposes, and the other for the main­
tenance of the worship o f an idol, //sells the land, but the charitable 
purposes wholly fail, and the maintenance of the worship does not 
exhaust the second moiety of the proceeds. B  holds the first umiety and 
the part, unapplied of the second moiety for the benefit of A or his legal 
representative.

| I  <SL
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(A ) J bequeaths Ks. 10,000 to B. to be laid out in buying land to be appdx.
conveyed for purposes which either wholly or partially fail to take e f f e c t . -----
Ji holds for the benefit of A’x legal representative the undisposed of in­
terest in the money or laud if purchased.

84. Where the owner of property transfers it to another for
.... , an illegal purpose, and such purpose is not

ir ôsa*'61 ^  ' legai carried into execution, or the transferror is 
purpose. nf)t as guilty as the transferree, or the effect
of permitting the transferree to retain the property might be to 
defeat the provisions of any law, the transferree must hold the 
property for the benefit of the transferror.

85. 'Where a testator bequeaths certain property upon trust,
and the purpose of the trust appears on 

Bequest for illegal ^  face 0f t|ie wi]] to be unlawful, or 
purpose. during the testator’s lifetime the legatee
agrees with him to apply the property for an unlawful purpose, 
the legatee must hold the property for the benefit of the testator’s 
legal representative.

Where property is bequeathed, and the 
Bequest of which re- revocation of the bequest is prevented by 

vocation is prevented coercion, the legatee must hold the pro- 
by coercion. pert v for the benefit of the testator’s legal

representative.
86 Where property is transferred in pursuance of a contract 

which is liable to rescission, or induced by 
Transfer pursuant to fran(j 0r mistake, the transferree must, on 

rescindable contract. receiving notice to that effect, hold the 
property for the benefit of the transferror, subject to repayment
by the latter of the consideration actually paid.

87. Where a debtor becomes the executor or other legal
representative of his creditor, he must

Debtor becoming ore- hold the debt for the benefit of the per- 
ditor’s representative. g(ms iuterestecl therein.

88. Where a trustee, executor, partner, agent, director of a
company, legal adviser, or other person 

_ Advantage gained by b0lllHl j., a fiduciary character to protect 
fiduciary. the interests of another person, by avail­
ing himself of his character, gains for himself any pecuniary 
advantage, or where any person so bound enters into any dealings 
under circumstances in which his own interests are, or may be, 
adverse to those of such other person and thereby gains for him­
self a pecuniary advantage, he must hold for the benefit of such 
other person the advantage so gained.

I llu s tra tion s .

(a) A, an executor, buys at an undervalue from B. a legatee, his claim 
under the will. is ignorant of the value of the bequest. A must bold 
for the benefit of B the difference between the price and value.

f 1)}) ' <SL
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a p p d x . (* .) -4, a trustee, uses the trust-property for the purpose of his own
___ business. A holds for the benefit of his bonefioiary the profits arising

from such user.
(«.) A, a trustee, retires from bis trust in consideration of his successor 

paying him a sum of money. A holds such money for the benefit of his 
beneficiary.

(</.) A. a partner, buys land in his own name with funds belonging to 
the partnership. A holds snob land for the benefit of the partnership.

(r.) A, a partner, employed on behalf of himsel f and his co-partners in 
negotiating the terms of a lease, clandestinely stipulates with the lessor 
for payment to himself of a lakh of rupees. A holds the lakh for the 
benefit of the partnership.

(/.) A. and fl are partners. A. dies. If. instead of winding up the 
affairs of the partnership, retains all the assets in the business. 1) must 
account to A’* legal, representative for the profits arising from d't share 
of the capital. ■

.. (tf.) A, an agent employed to obtain a lease for S, obtains the-lease for
himself. A holds the lease for the benefit of It.

(k.~) A, a guardian, buys up for himself incambranoeg on his ward />”.? 
estate at an undervalue. A holds for the benefit of U she incumbrances 
so bought, and can only charge him with what he has actually paid.

89. Where, by the exercise of undue influence, any advantage
is'gained in derogation of the interests of

Advantage gained by another, the person gaining such advftn- 
«muse o • urn.ue in u- tage without consideration, or with notice 

that such influence has been exercised, 
must hold the adv antage, for the benefit of the person whose inter­
ests have been so prejudiced.

90. Where a tenant-tor-life, co-owner, mortgagee or other
. , . . , .  qualified owner of any property, by avail-

qualified owner. ing himself of his position as such, gams
an advantage in derogation of the rights 

o f the other persons • interested in the property, or where any 
such owner, as representing all persons interested in such pro­
perty, gains any advantage, he must hold, for the benefit of all 
persons so interested,- the advantage so gained, but subject to 
repayment by such persons of their due share of the expenses 
properly incurred, and to an indemnity by the same persons 
against, liabilities properly contracted in gaining such advantage.

Illustrations.
(a.) A, the tenant-for-life of leasehold property, renews the lease in his 

own iiamK uad for his owu b- -i lit;. A holds the renewed lease for the 
benefit of all those interested in the old lease.

(i>.) A village belongs to a Hindu family. A. one of its members, pays 
nazrana to Government, and thereby procures his name to be entered as 
the imnidar of the village. A holds the village for the benefit of himself 
and the other members.

(«.) A mortgages land to B, who enters into possession. li allows the 
Government revenue to fall into arrear with a view to the land being put 
up for sale and his becoming himself the purchaser of it. The land is 
accordingly sold to It. Subject to the repayment of the amount due on 
the mortgage, and of his expenses properly incurred as mortgagee, B holds 
the land for the benefit of A.



I ® |  ■ <SL
\%>---

ACT II OF 1882. 495

91. Where a person acquires property with, notice that another appdx
person has entered into an existing con- -----

Property  ̂acquired tract affecting that property, of which t
with notice of existing Specjgc performance could be enforced, 
oon rac ’ the former must hold the property for the
benefit of the latter to the extent necessary to give effect to the 
contract.

92. Where a person contracts to buy property to be held on
trust for certain beneficiaries, and buys the

Purchase by person property accordingly, he must hold the
pertytobeleldonte^st V m ^ t j  for their benefit to the extent 

necessary to give effect to the contract.
93. Where creditors compound the debts due to them, and

one of such creditors, by a secret arrange-
Adyantagre secretly ment with the debtor, gains an undue

r S S S  >■» ir  ™ ».t
hold for the benefit of such creditors the 
advantage so gained.

91. In any case not coming within the scope of any of the 
preceding sections, where there; is no trust,

Constructive trusts in but the person having possession of pro­
vided'for express  ̂pro* perty has not the whole beneficial interest 

therein, he must hold the property for the 
benefit of the persons having such interest, or the residue thereof 
(as the case may be), to the extent necessary to satisfy their just 
demands.

Illustration*.

(a.) A, an executor, distributes the assets of his testator B to the lega­
tees without having paid the whole of S'* debts. The legatees hold for 
the benefit of B’g creditors, to the extent necessary to satisfy their just 

' demands, tha assets so distributed.
(#.) J by mistake assumes the character of a trustee for B, and under 

colour of the trust receives certain moneys. £  may compel liun to 
account for such moneys.

(c.) A makes a gift of a lakh of rupees to B, reserving to himself, with 
B* assent, power to revoke at pleasure the gift as to Its. 10,000. The 
gift is void as to Its. 10,000, and B holds that sum for the benefit of A,

95. The person holding property in accordance with any of
. . . .  the preceding sections of this chapter must,st&asEr » j” - -w k «=• »r fr-and is subject, so far as may be, to tfie 

same liabilities and disabilities, as if he were a trustee of the 
property for the person for whose benefit he holds i t :

Provided that («) where he rightfully cultivates the property 
or employs it in trade or business, he is entitled to reasonable 
remuneration for his trouble, skill and loss of time in such culti­
vation or employ meat; and (b) where he holds the property by


