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avpnx, (&) The conveyance should contain a recital showing that if is made
e in obedience to the order of the Court, and should be executed by the
person appointed to convey in his ewn name.—Lewin, 7th £d., 875,

(#) The person here meant is not a beneficiary ; but where a person
has hecome ahsolutely entitled, the Courbt can appoint him a trustee,
and direct a transfer to him.—Lewin, Tth Ed., 876.

(¢) The Court under this section can only dicect the Bank officer
to transfer in the place of the person creating the diffieulty; and there-
fore where the stock was standing in the names of two persons, one of
whom was outi of the jurisdiction, it was necessary to order the person
within the jurisdiction to join in the transfer.—Wade v. Hoplingon ;
Hodgson v, Hodgson, 1 Set, on Deo., 4th Ed., 521,

XX1. When any person. or persons shall be jointly entitled

wich any person out of the jurisdietion of
ﬂ:"é’::e:ggf;& Oigu“:}* the High Conrt (a), or who cannot be
tie4 ot of the juristio- found, or. concerning whom it shall be
3 tion. uncertain whether he be living or dead, to
: any stock or Government securities or thing
inaction upon any trust (), it shall be lawful for the said Court (c)
to make an order vesting the right to transfer such stock or
Government securities, or to receive the dividends, interest, or
income thereof, or to sue for or receive the dividends, interost, or
income thereof (4), or to sue for or recover such thing in
action or any interest in respect thercof, either in such
person or persons so jointly entitled as aforesaid, or in such
Jast-mentioned person or persons, together with any person
or persons the snid Court may appoint (e). When any sole
trustee () of any stock, Government gecurities, or thing in
action shall be out of the jurisdiction of the said Court, or cannot
be found, or it shall be uncertain whether he be hving or dead, *
it shall be lawful for the said Court to make an order vesting the
right to transfer such stock or Government securities, or to
receive the dividends (g), interest, or income thereof, or to sue
for and recover such thing in action, or any interest in respeet
thereof, in any person or persous as the said Conrt may appoint.

Trustee Act, 1850, 8. 22,

(2) Where the trustce out of the jurisdiction is incapacitated from
lunacy or infaney, the power of the Court must be sought for in the sec-
tione applicable to cases of lunatics and infants, and nob in this section,—
Lewin, 7th Ed., 876 ; Cramer v. Cramer, b DeG. and Sm., 812, The
fach that the brustee is out of the jurisdiction should be recited in the
order.—Re Mainwaring, 26 Beav,, 172, i

(#) The hushand of an executrix is a trustee withiu the Act--Ew
parte Bradshaw, 2 D. M. G, 900; Ite Woed, 3 D. F. J., 125 |

(e) A petition for a vesting order to vess property in o new trusbes
appointed under a power in the place of atrustee out of the jurisdic-
tion, must be served on ail the persons interested in the fund, and it
must be proved by affidavit that the power has been properly exer-
cised, and that the proposed trusbee is a fit and proper person.—tle
Magynazd's Settloment Trust, 16 Jur, 1084, : WAL

(d) One of four trustees of asum of stock being out of the juris-
diction, an order was made vesting the right to receive the dividends in



ACT XXVII QF 1866

497

the other thres, but was, on appeal by the bank, varied by restricting it aArppx.

to the dividends to accrue due during the joint lives of the three—Ite
Peyton's Settlement, 2 De.G, and J,, 290,
. (#) Where the stock is vestod in two trastees one of whom is ouf; of
the jurisdiction, the Court had no anthority, under fhe first branch of the
aection, to vest the right in the person who asks for it as being absolube
owner.—Re Brase's Trust, 4 W, R. (Eng,), 764 : see Lewin, 7th Ed., 877.

(/) 4 and B being trustees, the Master found that it was uncertain
whether .{ was living or dead, but B was living ; afterwards B died.
It was held, that A wasnobt a ‘sole trustee.” The expression means a
person originally a sole trustee, or one who hag become sole ftrustee by
surviving.—Jfte Randall's Will, 1 Drew, 401,

(g) 'Thie section authorizes an order vesting the right to receive
future dividends,.—Re Peyton's Seitlement, 1 DeG. and J., 290,

XXII. Where any sole trustee () of any stock, Government
Wi - securities, or thing in action shall neglect
entrusteeof stock, 4 pefiuse to transfer such stock or Govern-

&o., refuses to trausfer, b G e
ment securities, or to receive the divi-

dends, interest, or income thereof, or to sue for or recover such
thing in action, or any interest in respeet thercof, according to
the direction of the person absolutely entitled thereto (0), for the
space of twenty-cight days next after a request in writing (¢) for
that purpose shall have been made to him by the person absolutely
entitled thereto, it shall be lawful for the High Court to make
an order (d) vesting the sole right to transfer such stock or Gov-
érnment securities, or to receive the dividends, interest, or income
thereof (e), or to sue for and recover such thing in action, or any
interest in respect thereof in such person or persons as the Court
may appoint.

Trustee Act, 1850, . 23.

(@) The words ‘sole trustee ' may mean all the trustees when thero are
more than one—Re Hurtnall, 5 DeG. and Bm., 111; Re Spanforth’s
Settlement, 12 W, R, (Eng.), 978,

(3) Oneof several trustees of o sum of stook is not a person absolutely
éntitled within the meaning of this and the next secfion, nor is a
cestui gue trust who has only a life-inferest in the dividends, af least
where the application is to transfer the stock. It is doubufal whether
a person having a lifesintorest in the dividends may be considerad abso-
Lufely entitled, for the purpose of an application to receive the dividends
only.—-Maokenzie v. Mackensie, 16 Jur., 723,

Duly appointed new trustees are persons ‘ absolutely entitled.' K parte
Russell, 1 Sim., N. 8., 404; He Bazter's Will, 2 Sm, and Gifl,, Appx. v;
e Bilis's Setiloment, 24 Beav,, 426,

(¢) As to trustee refusing, see 5. 27, post.

(). As to the person o be served, ave &, 40, post. !

. (e) Section 27 provides for subsequently accrued dividends,

XXIII. Where any one of the trustees of auy stock, Govern-
When one of several mMent securities, or thing in action shall
trustees of stook, ke, neglect or refuse to transfer such stock
refuses to transfer or or (fovernment securities, or to receive the
receive and pay over (dividends, interest, or income thereof, or
‘.h,“dends' : to sue for or recover such thing in action,

——

1
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according to the direction of the person absolutely entitled thereto,
for the space of twenty-eight days next after a regnest in
writing for that purpose shall have been made to him by such
person, it shall be lawful for the Hizh Court to malke an order
vesting the right to transfer such stock or Government securitios,
or to receive the dividends, interest, or income thereof, or to sue
for and recover such thing in action, in the other trustoe or brue-
tees of the said stock, (rovernment securitios, or thing in action,
or in any person or persons whom the said Court may appoing
Jointly with such other trustee or trustees (a),

Trustee Act, 1850, . 24,

(4) Where one of the three exccutors of a surviving frustes of
canal shares was of unsonnd mind, and the -other two. when applied to
by the persous absolutely entitled to the shaves, declined to do anythiug,
it was held, tbao an ovder could be made vesting the right to transfer the
shares in the persons bencficially interested.—~~In re Whits, L. R, &
Chan., 698,

XXIV. When any stock or Government securities shall be

When stock, &, Standing in the sole name of a deceased per-
is standing in the son, and his execntor or administrator shall
name of adecessed  be ont of the jurisdiction of the High Court,
person, or cannot be found, or it shall be nncertain
whether such executor or administrator (¢) be living or dend, or
such executor or administrator shali neglect or refuse to transfer
stch stock or Government sceuritios, or receive the dividends,
interest, or income thereof, according to the direction of the per-
son absolutely entitled thereto, for the space of twenty-eight days
next after a request in writing for that purpose shall have been
mado to him by the person entitled as aforesaid, it shall be lawful
for the said Courf to make an order vesting the right to transfer
such stock or Government securities, or to receive the dividends,
interest, or income thereof, inany person or persons whom the said
Court may appoint,

Trustee Act, 1850, 5. 25. ;

(a) 'Thisseofion applies toa case in which the excontor of a shrvive
ing trustee has nob proved the will and has noglected to transfer on the
Tequisition of new trustees appointed out of Court—Jte Eiliv's Settlement,
24 Beav., 426 : and the Court seems to have made a simnilar ovder when the
next-of-kin who was entitled to take out administration, had refused to

make the transfer,—7n vo Stroud's Drusts, W. N., 1874, p. 180; Lewin,
Tth Bd., 878,

XXYV. Where any order shall have heen made under this Act
vesting the right (@) to any stock or Go-

Egectu;)?] anl order  yerment securities in any person or
Lﬁmﬁgfur"saﬁ gfht persons appointed by the High Court, such
" legal right shall vest accordingly, and

thereapon the person or persons so appointed are hereby author-
ized and empowered to execute all deeds and powers-of-attorney,
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and to perform all acts relating to the transfer of such stock and Aprpx.

(overnment securities into his or their own name ar names, or
otherwise, or relating to the receipt of the dividends, interest, or
income thereof, to the extent and in conformity with the terms of
such order. All companies and associations whatever, and all
persons, shall be equally bonnd and compellable to comply with
the requisitions of such person or persons so appointed as afore-
caid to the extent and in conformity with the terms of such
order, as snch companies, associations, or persons would have been
bound and compellable to comply with the requisitions of the
person in whose place such appointment ghall have been made,
and ghall be equally indemnified in complying with the requisition
of such person or persons, so appointed as they would Lave been
indemnified in complying with the requisition of the person in
whose place such appointment shall have been made, After
notice in writing of any such order of the High Court concerning
any stock or Government securities shall have been given, it shall
not be lawful for any company or associabion, or any person
having received such notice, to act upon the requisicion of the
person in whose place an appointment shall have been made, in any
matter relating to the transfer of such stock or Government secu-
rities or the payment of the dividends, interest, or income thereof,

Trustee Act. 1850, 8. 26,

(a) Seo s 29, post, and Re Peaeoek, L. 1., 14 Ch, D., 212,
XXVI. When any order slﬁdl;aave been made under this Act
! by the High Court vesting the legal right
Effect of an order tg sue foror recover m:ybthing in action
vesting legal right in : 5 Al ; i
a thing in action. or any interest in respect !.Iwreqf, n any
person or persons, snch legal right shall
vest accordingly ; and thereupon it shall be lawful for the person
or persons so appointed to carry on, commence, and prosecute, in
his or their ‘own name or names, any suit or other proceeding for
the recovery of such thing in action in the same manner in all
respects as the person in whose place an appointment shall have
been made could have sued for or recovered such thing in action,

Trustee Act, 1850, 5. 27.

XXVIL Where any person shall neglect or refuse to transfer
any stock or Government securities, or

On neglest to trans. 10 receive the dividends, interest, or income
for stock, &c., for twen-  thereof, or to sue for or recover any thing
E:;E%: n‘?&’;‘: o &‘;;flrf’-' in action, or any interest in respect thereof,
xight to transfor iﬁ for the space of twenty-eight days next
soch person as the Qourt ~ after an order of the High Court for that
shall appoint, purpose shall have been served apon him,
it shall belawful for the said Court to

make an order (a) vesting all the right of such person to transfer
such stock or Glovernment securities, or to receive the dividends,

.
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APEDX. interest, or income thereof, or to sita f6r or recover such thing in
action, or any interest in respect, thereof, in suck Person or persons
as the said Court may appoint,

Trustee Extension Act, 1852, ¢, 4,

(a) The order may be made on motion; a petition is not TeCeRIqTy, L
Holbrook's Will, 5 Jur., N, 8,, 1835,

XXVIIL When any stock or Government secarities shall be

| standing in the sole name of a decoased

exg:::l b‘l]‘rk"sﬁ‘;?f:re": rd‘:'{ person, and his executor or administrator

sady be made. shall refuse or neglect to transfer such

stock or Government securities, or receive

the dividends, interest, or income thereof for the space of Gwenty-

eight days next after an order of the High Conrt for that purpose

shall have been served upon hinm, it shall be lawful for the said

) Court to make an order vesting the right to transfer snch stock or

Government securities, or to receiye the dividends, ifuterest, or

income thereof, in any person or persons whom the said Court may

appoint (a). '

Trustee Extension Aot, 1852, ¢, 5.

(a) It is the practice of the Bank of England nob to allow the divi-

dend to be split into fractional parts.— Skynner v. Bolichet, 9 W, R.
(Bng.), 191; Lawin, 7th Bd., 893,

XXIX, When any order being, or purporting to be, under this
P Sl laben Act shall be made by the High Court, vest-
_Companies r  ing the right to any stock or Governient
:ﬁﬁo‘;‘f&&?ompu b eourities, or vesting the vight to transfer
any stock or Government securities, or
vesting the right to call for the transfer of any stock or Govern~
ment securities in any person or persons, in every such case the
legal right to transfer such stock or Government securities shall
vest accordingly («);: and the person or persons so appointed
shall be authorized and empoiwered to execute all deeds and powers-
of-attorney, and to perform all acts relating to the transfer of
such stock or Gioyernment securities into his or their own name
or nauies, or otherwise to the extentand in conformity with the
terms of the order. All companies and associations and all persons
shall be equally bound and eompellable to comply with the requi-
sitions of such person or persons so appointed as aforesaid, to the
extent and in conformity with the terms of such order, as such
companies, associations, or persons would have been bound and
compellable to comply with the requisitions of the person in
whose place such appointment shall have been made. :
fe Trustee Extension Act, 1852, &, 6, ;

(a) For form of order on appointment of new trustees, where Ghe,
funds are invested on unauthorized securities and it is desived mnob fo
transfer them into the names of the new trusfees, bub to sell them and,
re-invest the funds in accordance with the trusts of the getflement, seu
Ko Poavook, L Ri, 14 Ch, D, 212, g s
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Where the trustees nppointed hy a testator died and new trustees were APPDX,

appointed in q:l;sir plrce, and all the trust-property was vested in the
new trustees, the bank declined to act unless the order directed the now
trustees to transfer the stock into their own names.—Re Glanville's
Trusts, W. N., 1877, p. 248 ; 1878, p. 2,

XXX. When any minor shall be solely entitled to any stoclk

Power tomake snor- OF Government securities upon any ftrust,
der for the transfer or it shall be lawful for the High Court to
receipt of dividends of make an order vesting in any person or
-Wg"k"mnm nums of & persons the right to transfer such stock
SIOE A, or Government securities, or to receive
the dividends, interest, or income thereof (¢). When any minor
ghall be entitled jointly with any other person or persons to any
stock or (lovernment securities npon any trust, it shall be lawful
for the said Court to make an order vesting the right to transfer
such stock or Government securities, or to receive the dividends,
interest, or income thereof, either in the person or persons jointly
entitled with the minor, or with him or them together, with any
other person or pergons the said Court muy appoint (b).

Trustee Lxtension Act, 1852, 8, 3.

@) Ageots of execators invested a sum of stock in the names of
infants, who had an intevest under the will, instead of in the names of the
exeontors, and the Court made & vesting order for the transfer into the
names of the exceutor.—Rives v. Rives, W. N., 1866, p, 144 ; Lewin, 7th
¥, 894 So, where the exeoutors had invested stock in the names of
themselyes and an infant, and the infant was the survivor.— Gardner v.
Conles, L. B, § Ch. D., 504,

(&) Bee Sanders v, Homer, 25 Beav,, 467.

X XXI When a deeree or order shall have been made by the

=y R R High Court directing the sale of any im-
made for sale of im- moveable property for the payment of the
moveable property for debts (a) of a deceased person, every
payment of debts. person holding such property or entitled
to a contingent right therein as heir, or under the will of such
deceased debtor, shall be deemed so to hold or be entitled (as the
case may be) npon a trust within the meaning of this Act: and
the High Courtis heroby empowered to make an order wholly
discharging the contingent right under the will of such deceased
debtor of any unborn person (4).

Trustes Ach, 1850, 8, 29.

(a) Sess. 32, post, and Wake v. Wake, 17 Jur., b45.

(#) An order in a cause may apparently he made without a petition,
—Wood v. Beetlestone, 1 K. and J., 213. In Gough v. Bage, W. N, 1871,
p. 487, however, a petition was presented.

XXXIL When any decree or order shall have been made ()

High Court may make by the High Court, whether before or after
an order for vesting the the passing of this Act, directing the sale
?é?a?;u;nbyh:upﬁt;o; of any immoveable property for any pur-

pose whatever (1), every person holding

the suit after a decree ! i
or order for sale. such property, or entitled to a contingent

P
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right " therein, being a party to the enit or proceeding in which
such decree or order shall have been made and bound thereby, or
being otherwise bound by such decree or order, shall be deemed
s0 to hold or be entitied (as the case may be) upon a trust within
the menning of this Act. In every such case it shall be lawful
for the High Court (¢), if the said Court shall think it expedient
for the purpose of carrying such sale into effect, to make an
order vesting such property or any part thereof for such estate as
the Court shall think fit, either in any purchaser or in such other
person as the Court shall diveet (d). Every such order shall
have the same cffect as if the person so holding or enfitled had
been free from disability and had duly executed all proper con-
veyances and assignments of such property for such estate,

Teustee Bxtension Aet, 1852, 8. 1.

(a) Where a testatrix devised real estate on frust for sale, buti there
had never been a trustes of the will, in consequence of the death, during
tho testabrix's lifstime, of the sole trusten named in bhe will, and it was
not known. who was the heir of the testatris, it was hald, that the Court
had no jurisdiction nnder the Trustee Act, 1850, in the absence of the heir,
to appoint a trastee and to make an order vesting in him the real estato
descended —Gunson v. Simpson, L. R., 6 Bq., 352 : see Gough v. Bage, W.
N., 1871, p. 437, ! ]

(4) Quere—Whether the section applies io the oase wheretho person
to convey i8 not under disability 1—Lewin, Tth Ed., 893,

(¢) Where the estate in land sold under theorder of the Courtis vest-
od in a person of nnsound mind, but not found lunabic, an order may be
made appointing a person to convey the estate.—Herring v. Clark, L. R,
4 Chan,, 167. )

(&) Where property has been, by an order of the Court, directed to
he sold, and where some of the parties interested in such property are
‘sither out of the jurisdiction, married women, or minors, and the place
of abode of others of them is unknown, the Court will, on petition nnder
this Act, appoint a person to convey the interest of such persong fo any
purchaser, nobwithstanding that, at the time the order is applied for, no
contract for the sale of the property has been enterad into, Hat the
Oourt cannot make such an order with respect to the interest of a party
who has not been served, and who has not entered appearance,—Lavkdr-
steen v. Jostan, L L. R, T Cale.,32. 3

XXXIIL. Where any decree or order shall be made by the

e L dactara ahisy l{_igh Court for the 'speciﬁc performance
parties are trustees of of a contract concerning any immoveable
immovesble property property (a), or for the partition (b), or
gompriced in any suit exchange of any immoveable property (¢),
and as to the interests or generally when a decree shall be made
of pessons ugborn, for the conveyance of any immoveable
property, either in cases arising out of the doctrine of election
or otherwise, it shall be lawful for the said Court to declare that
any of the parties to the said suit wherein such decree is made
are trustees of such property, or any part therdof, within the
meaning of this Act, or to declare concerning the interests of

|
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wnbsorn persons (d) who might claim under any party to the said
guit, or under the will or voluntary settlement of any person
decensed who was during his lifetime a party to the contract or
transactions concerning which such decree is made, that such
interests of unborn persons are the interests of persons who, upon
coming into existence, wonld be trustees within the meaning of
this Aet. Thereupon it shall be lawful for the High Court to
malke such order or orders as to the estates, rights, and interests
of such persons, born or unborn, as the said Court might, under
the provisions of this Act, make concerning the estates, rights,
and interests of trustees, born or unbori.

Trustee Act, 1850, 8. 50.

@) Where a donee of a power of jointuring under a settlement was
ordered, in a gpecific performance suit institated by his wife, to execute
the power by a deed to be approved of by the Master, whereby a certain
sum was to be appointed as the plaintiff's jointure, and the defendant
vefused o ohey the decree, it was held, that he might be declared a trustee
of all the rights, interests, and property acquired by him under the seb-
tloment, and the Court appointed a person to execute the requisite desd
in his abeence.—Br parte Mornington, 4 D. M. G, 537. Ina suit for the
specifio performance of a lease, the Court has no power either to appoint
& person to convey in the place of a party refnsing to execute the lease
or to make & vesting order.— Grace v, Baynton, W. N., 1877, p. 79.

(3) In a partition-suit, instead of giving an infant defendant a day
to show eause, the Court may deelare him a trustee of such parts of the
property as are allotbed to the ofher patties.—Bowra v. Wright, 4 D. a.
and Sm., 265,

Where & decree in a partition-suit had declared a lunatic a trustee of
an ‘allotted portion of the land for the plaintiff, it was held, that a vesting
order could be made under the Act.—Jtu re Molynenws, 4 D. F. J., 365.

(¢) In a foreclosure decree on an equifable mortgage, the mortgagor
was declared & trustes, and an order was made vesting the estate in the
mortgagee (Lechmere v. Clamp, 30 Beay., 218): and in such a suit where
the estate of the mortgagor was devised in trust for sale, and had
become vested in an infant, who was alsc one of the persons beneficially
inberested, it was held, that the decree should contain a direction that,in
cage the mortgages were not redeemed within six months, the infant
should be n trustee for them within the meaning of the Act. and the
executrix of the mortgagor be ordered to convey the estate to the mort-
gagees on his behalf.— koster v. Parker, L, B, B Ch. D, 147. See further
Lewin, 7th Ed., 881.

(d) This includes heirs of a person now living,—Basnstt v. Mozon,
L. R, 20 Eq., 182.

XXXIV. It shall be lawfal for the High Court to make

& SR declarations and give directions concern-

ower to give direc- : ia SR
Ste i A igbt to n'tlg ljlsluzﬂmanner 1|; v‘rﬂlnuh_tt_.h:a r:ml:;i]: fo any
Siauator thock shall he | PHOCK, Governmen securities, or thing m
exercised. action, vested under the provisions of this

Act, shall be exercised, and thereapon the

person or persons in whom such right shall be vested shall be com-

pellabla to obey such directions and declarations by the same pro-

cess as thiat by which other orders under this Act are enforced (a).
Trustes Ao, 1850, s, 31,

55
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(a) Under this seotion the Court has no jurisdiction to order the
d into Courti (Re Parley, 29 1. J., 72; sea Lewin, 7th Ed., 882) ; nor
has it jurisdiction to give any dirvection as to the property of a person
not found lunatic by inquisibion' except in cages whete it is being |
administered by the Courti—#e Tayler, 21D, ¥, J., 125, -

XXXV, In all cases in which it shall be expedient (a) to
appoint () & new trustee or new trustees,
Pf"’"erl bo Court to  gng it ghall be fouud imexpedient, difficalt,
f;b‘ifé;ﬁ;gpmmtmg or impracticable so to do without the
assistance of the High Court, it shall be
lawinl for the said Court to make an order appointing a new
trustee or new trustees, whether there be any existing trastee or
trustees pr not at the time of making such order (¢), and if there
be such trustee or trustees, either in substitution for or in addi-
“tion to him or them. The person or per-
New trustees to have gong who, upon the making of such order,
powers of trastees AD- | 4}aT] Be trustee orttustecs; shall have the
pointed by decree in A . e -

suit, game rights and powers as he or they
wounld have had if appointed by decree in

a suit duly instituted (d). ;

Trustee Act, 1860, ss. 32 and 83, and Trustee Bxiension Act, 1852, 8. 9.,

(@) 16 is ‘expedient’ to appoint a wew trustee whore the trustec
appointed is aninfant.-Ke Porter's Trust, 2Jur., N, 8., 8402 BoGartside's
Jitate, 1'W, R. (Eng.), 196, In such a case the appointment shonld b
without prejudice to any application by the infant to bo restored to the
trusteeship on coming of age.—Rea Shelmerdine, 33 L. J., Chan., 474. 8ot
is fexpedient’ to appoinb 4 new trustee when thers is no repreésentative
of u surviving trustee (Re Matthews, 26 Beav.. 463 : FHe Davis's Trusta,
L R, 12Fq, 214). or there would be difficnlties in obtaining o represen -
tive.—Davis v. Chanter, 4 Jur,, N. 8,272, Where two trustees viere desi-
rous of retiring, and it was doubtful whether the power of appointing
new trastees in the settlement applied to the case, it was deemed * expe-
dient” to appoint new trustees.—Lewin, 7th Bd., 832, viting R Woodgate's
Settlement. 6 W. R., Re Armstrong's Settlement, ibid. 8o.a new trustee has
been appointed in the place of a trustes who had become bankruph, had
never surrendered, and had not been heaxvd of for seviral years.—Ro Hen-
shar's Trwsts, . R., 4 Chany, 783 ; and see Coombes v, Erookes, 1. R., 12
Hq,, 61, The Conrt may appoint trustees where there never have bheen,
any trustees, or'where they have all ‘died in the testator's lifetime.—Re
Swmirthwaite’s Trusts, I R, 11 Eq., 251,

(#) The Court has no jurisdiction under this Act to sppoint néw
trustees where there are trustees de fuoto acting as such (Er parts Hed-
ley, 5 DeG. and 8m., 67) ; nor has it jurisdietion to take away the power
of appointing new trustees from the donge of the power, where the donea
is capmble of exercising and willing to exercise it, although such donee
may have disclosed an intention or desire to exercise his power corruptly.
~— ke Hodson's Settlemont, 9 Hare, 118,

Where one of two trustees was residing ouf of the jurisdiction, but it
did nob appear whether such residence was likely to be permanent, the
Court refused to appoint a new trustes in his ropm, —Lewin, Tth Ed.. 883,
citing Re Mair. 19 Jur., 608, See Re The Lincoln' Primitive Methodist's
Chapel, 1Jur, N. 8., 1011. 7

'[‘f:r: Act was not intended to extend to the d]iss;ph:u::iu?_l of trusbess

desirous to continue in the trust, and to the appointing of others in their
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place ; and egpecislly viot to the displacing of frusteed and the appointing
_of others, on the ground of alleged misconduct in the brustees to he dis-
! placed. The section was meant to apply to.cases in which there might
be a question about the expediency of what was sou eht to be done, Ib
was not intended to alter the right of every trustee to have his account
taken in Court in the presence of all the parbies interested undor the
trust, so that all might be bound, and to have any balance which might
be found due to him on the result of the sccount paid, ox secured to him
before he was dennded of the trust-estate.—le Blanchard, T Jur,, N, 8.,
505: 3 D. F. and J., 131, ;

Where o trustee had gone sbroad and his whereabouts was not known,

A new trustee was appointed.—Re Herrisow's Trust, 22 Lo J, NO 8.

Ohan., 69, See Ra Joyeo’s Bstate, L. R., 2 Bq., 576 ; e Bignold's Trusts,
L. R, 7 Chan,, 223.

30, new trustees were appointed where the trustees had direlaimed,
and the parties in whom the power of appointiment was voated werein
India.—Re Humpbzr{'s Fstate, 1 Jur., N, 8., 921,

When the person having power to appoint a new trustee is a Junatic,
the Court has power to appoint a new trustée under the Act,—Re Spar-
vony, L. R., & Chan., 662.

Where new trustees have heen appointed by the donees of a power, the
Court will formally re-appoint them for the purpose of making a vest-
ing order.—Re Pearson. L. R, 5 Ch. Div., 982, An affidavit of fitness
will he required,— Re Maynard's Settlement Trusts, 16 Jur,, 1084,

Where all the eestwis que trustent ave resident ont of the jurisdiction,
the Court will appoint new trustees resident outb of the jurisdiction,—fe
Tiddidrd, L. 1., 14 Cb. Div., 510,

A% to appointing new trustess in the place of a lunatic’ trustee, ses
Tewin, Tth Bd., 883,

(¢) These words are tuken from the Trustee Txtension Act, 1852, 8. 9,

(d) The Counrt will appoint two tristees in the place of one, as frust-
property should he prevented from coming into the hands of a sole
trustee e Tunstall's Will, + DeG. and 8m., 421, and it has added two
‘Hew trustess to two original trustees.—Lewin, 7th Ed., 884, citing Lin
Bayeott, d W. R, (Eng.) 15. But it will not appoint one frustee in the

, place of two or move He Dickinson's Trusts, 1 Jur, N 8,724 ; e Ellizon's
Pruat, 2 Fur., N, 8, 62; Re Porter's Trust,sibid, 348, unless the trost is
b0 be shorily wound up.—Re Reynauli, 16 Jur., 233, Two trustees may be
appointed in the place of three Buikeley v. Barl of Eglinron, 1 Jur, N. 8,
991 : or three in the place of four.—-Emmet v. C(larke, 7 dur., N. 8§, 404,

Whete a legucy had been begqueathed to a sole trnstee upon trust for a
tenant-for-life, and then for reversioners absolutely, the Court appointed
an additional trustes, and ordered the costs of a petition, presented for
that purpose by the reversioners, to be paid by them, and not oul of the
corpiis—Rs Braokenbury's Trusts, T R, 10 Eq., 46

When'a brustos wishes to retire and a successor cannof bhe found, the
Court oan appoint the continuing trustees to be sole trustees in the place
of the continuing and retiring trustee.—Jte Sinkos's Trusts, L. R., 13 Eq,,
383 ; Re Harfords Trusts, L. R, 13 Ch. Div., 135,

In the cass of @ chariby, the Court appointed ten new trustees and
vested the estate in the whole body, aud directed that when reduced. to
three, the trustess shonld apply at Chambers for the appointment of new
tirisbees,~Lewin, 7th Ed., 334, citing Ree Bergholt, 3 Eq. Rep., 90.

The Court will not, if it can be avoided, appoint a eestui gue trust to be
2 brustee,—Be parte Clutton, 17 Jur,. 988. As to appointing the husband
of a cestui que trust, gsoe Lewin, Tth Bd., 884 Nor will the Courd appoint
an alien resident oub of the jurisdietion & trustee, unless it is neceseary
i ﬁ;m %?ha' circumstances of the case to do so—Re Hill's Trust, W. N., 1874,
B U8 :

435

APPDX,
—n

1



436

APPDIX.

INDIAN TRUSTEL ACT,

If o cestui gue trust institutes a suit for the Appointment of a new
triastes, when s petition wonld have been sufficient, he will hayve to bear
the additional costs.— Legg v. Mackrell, 1 Gift,, 165 ; Thomas v. Walker,
18 Beav., 521. :

Where there are two distinet trost-estates under the same will, but
only one set of trustees, the Cours, with the consent of the representa-
tive of the surviving trustee, will appoint new trustees of one estate
without dealing with the other estate X Dennis, 12 'W. R, (Eng.) 5753
and generally the Court assumes the power of appointing separate trustecs
of separate shares.—As Cotterill's Trusts, W, N., 1869, p. 183, See Lewin,
Tth Ed.; 884,

The petition for appointment of new trustees must be supported hy
affidavite of the facts stated, and of the fitness of the proposed trustees, who
must give their written consent to the appointment.—¥n Bs Battershy's
Trust, 16 Jur., 900. Sometimes a reference ns to the fitnessof the
trustees is divected ; but it is nob negessary if the evideuce adduced is
sufficient—KRe Zunstall, 16 Jur., 646. An affidavit of fitness by the soli-
citor in a suib is not sufficient.—6reondy v, Puckridge, 22 L. J., Chan.,
1007.

The new trustee meed not appear upon the petition to consent Fe
Draper's Settlement, 2 W. R. (Eug.), 440 ; though tliwy may appear to
consonb.~te Parie's Triwt, 21 L. J., 218, If they do not appear, an
affidavit that the proposed new trustess will consemt is insufficient fe
Parke's Trust, 21 1. J., 218, and their written consent must be proved.—
Lewin, 7th Ed., 885.

XXXVI., Ttshall be lawful (a) for the High Court, upon

making any order (b) for appointing a

Power, to Court t0 6w trustee or new trustees, either by the
vest immoveable pro- g d ‘

perty in new trustee, ~ Same or any subsequent ovder (e), fto

: direet that any immoyeable property, sub-

jech to the trust (), shall vest in the person or persons who, upon

the appointment, shall be the trustee or trustees for such estate as

8

the Court shall direct. Such order shall have the same effect as:

if the person or persons who, before such order, was or were the
trustee or trustees (if any)had duly executed all proper convey-
ances of such property for such estate (¢).

Trustee Aot, 1850, 8. 34,

(a) 'The Court has authority to make a vesting order, although there
iy be a person capable of exeouting a conveyance—fts Manning's
Drusts, Kay, xxviii. :

(b) Where an order is made under the Act, subject to the production
of evidence to the Registrar, the order will bear date on or after the day
of the production of the evidence. Where a party directed to transfor
died between the making and the date of the order, the Courtznade a
gupplemental order to meet the difficulty, withoub requiring a fucther
petition,—Re Havelook's Lrust, 11 Jur., N. 8., 906.

(¢) The Court has jurisdiction to make a vesting order of the
logal estate in mortgaged lands when a fransfer of the morlguge
bas been ordeved by the Court, and it is doubtful whether the
trustees of the debt have power to convey the legal estabe-—
Ro Hughes's Settloment Trusts, 2 H. and M., 695, A vesting order may he
made after the appointment of trustees in o suit—fbid.

(dy Where a sole trustee of leasuholds had died intestate, and had
no legal personal representative, and new trustees had been duly
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appointed under the sebtlement, the Court re-appointed the same two  APPDX,

persons trustees and made an order vesting the leaseholds in them.—Fe
Dalglaish’s Settiement, L. R., 4 Ch. D, 148 ; see further Lewin. Tth Ed. 985,

(¢) Inasuit to appoiut new trustees. it appeared that of two remain-
ing trustees one had gone out of ke jurisdiction, and the other was wil-
ling to act,—ik was held, that a vesting crder could be made to vest the
estate in the nesw trustees to he appointed for such estate as was vested
ia the continuing and absent trnstee, —Smith v. Smith, 8 Drew, 72.

XXXVIL It shall be lawful for the High Court, upon

Power to Court to Mmaking any order for appointing a new
vest right to call for trustee or new trustees, gither by the
transter of stock, or to same or by any subsequent order, to vest
suig, in new trustee. the right to call for a transfer of any
stoek (a) or Government securities subject to the trust, or to
veceive the dividends, interest, or income thereof, or to sue for or
recover any thing in action subject to the trust, or any interest
in respect thereof, in the person or persons who upon the
appointment shall be the trustee or trustees (B).

Trns.tea Aot, 1850, 8. 3b.

(a) Under this section the Court caunot vess the right fio the stock in
the new trustees.— e Smyth's Settlemont, 4 DeG. and Sm., 499 ; see 8. 29,
ante, p. 430. The Court has power under this geetion to vest the right
as to stook standing in the name of a deceased person who has 1o personal
representative.—&e Herbert's Will, 8 W. RB. (Eng.), 272, cited Lewin,
7th Xd., 886,

(#) Where a breach of trust has been commitbed, the Court, though it
sanetions the appointment of a new trustee, will make no order respect-
ing the property. lest by so doing it should sanction the breach of
trust——Re Horrisow's Trust, 22 L. J., Chan,, 69.

(b) The effect of a vesting order isto vest the estate ab once from
its date in the new trustees wifhout any further formality.— Woaodfall
v. Arbuthnet, L. B, 3 P, and D., 109,

XXXVILL Any such appointment by the High Court of

new trustees, and any such conveyance

0ld frustees not t0 oy transfer as aforesaid, shall operate no
be discharged from Li- o R isol

ability. urther or otherwise than as a discharge

to any former or continuing frustee, than

anappointment of new trustees under any power for that pur-

pose containel in any instrument would have done.
Trustee Ach, 1850, &. 36,

XXXIX. An order under any of the hereinbefore contained
provisions, for the appointment of a new
trustee or new irostees, or concern-
ing any immoveable property, stock, or
(lovernment securities, or thing in action subject to a trust, may
be made upon the application of any person beneficially inter-
ested in such immoveable property, stock, Government secu-
rities, or thing in action, whether under disability or not (a),
or upon the application of any person duly appointed as a

Who may apply un-
der Aot g

—-—
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trustee thereof : and an order under aﬁy of the provisions
hereinbefore contained congerning any immoveable property,
stock, (fovernment securities, or thing in action subject to a
mortgage, may be made onthe application of any person
beneficially interested in the equity of redemption, whe-
ther under disability or not, or of any person interested in
the moneys secured by such mortgage,

Trostes Act. 1850, 8. 37, : i

(a). A person who has a contingent interest in s trust-fund hasa
Tocus standi to present s perition for the appointment of new trustees.—
Ro Sieppard’s Witl, 4 D, F, and J., 425

The purchaser  of property sold under an order of Court is‘ bene-
ficially interested,” and 1s the proper person to apply for a yesting
ordet.— Ayles v. Cow, 17 Beay., 684, He may join wibh the plaintifis in
presenting the petision.—Ronley v. ddams, 14 Beav., 180, Creditors who
hiave obtained a decree for the administration of the estate of their
decensed debtor, under which a contrach for the sale of his  real
estate has besn entered into and the purchase-money paid into
Conrt, are ‘beneficially interested’ in the lands comprised in the
contract, and are entitled to apply for a. vesting order (Re Wrdagy,
1 De@. J, and 8., 856); but the commiriee of the lunatic ianot..—je
Bourke, 2 De@. J. and 8., 426,

XL. When any person shall deem himself entitled to an order

A ORI uuder any of the provisions hereinbefore
by p{glf:(‘“u S confained, it shall be lawful for him io

present a petition (a) to the High Court
for such order as he may deem himself entitled to, and he may
give evidence by affidavit, or otherwise (b),in support of Such
petition before the said Court, and may serve such person or
persons with notice of such petition as he may deem enfitled to
service thereof (¢)-

Trustee Act, 1850, 8. 40,

(¢) 'When a petition has been presented, i may be amended by an
order of the Court by adding co-pebitioners without being re-answered.—
Re Cartwright's Trust, 8 Wi R., (Bng.), 492, cited Lewin, 7th Xid., 887,

() In practice, the evidence adduced is universally by affidavi ; but
under the words  or otherwisé ' the applicant is not confined to evidence
by affidavit.—Lewin, 7th Ed., 887, ) i

(e) | All the cestuis gue trustent ought, as ageneral rule, to he gerved.
Sea the cases cited, Lewin, 7th Ed., 887 ; but the Act does not in bterms so
require, and it is nob unusual to dispense with service on all parties.— o
Blanchard, 3 D. P, and J., 187 ; and see Battorsby's Trists, L. R, 10 Che
D, 228.

The pexsons constituting different classes of castuis gue Lrustent may
bo proved by affidavit withont strict evidence of verfificates and affida-
vits of identity —He Hoskhins, 4 DeG, and J., 436, .

On & petition to appoint new trustees in the place of trustees desirous
of retiring, the cestuis gue trustent and the old frusbees must appenr (fe
Sﬂffwr, 18 Beav., 696), and they will have their costs.—Futcoye v. Kennardy
3 L. T, N. S, 687.

Itis not, however, necessary to serve the petition on recusant trusiees.—
Re Bazter,2 Sm, and G, Appx. v ; :

A petibion for an order vesbing in & new tiustee property. of which a
trustee has become lnnatic, oughtito be served on his committee as) the
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trustee may have claims.—~Re Saumarez, $ D. M. G., 520; butsee fie  APPDX,
Green. L. R., 10 Chan., 272, RS
 Service of n petition vesting in newly-appointed trustees lands which
had descended to the infant heir of the former sole trusteg upon the
guardian of the infant heir is not necessary (He Little, Lo R., 7 ., 323) 3
| Fub the adult heir of a surviving trustee must be served, for he may
have some claim to costs,—Lewin, 7th Hd., 1887.

The Court has jurisdiction to order service of the pefition upon a
person out of jurisdietion,—Zbid.

XLI. Upon the hearing of any such petition, it shall be

\ lawful for the said High Court, should if
upﬁsh;ibﬁg be dond o deemed necossary, to direct a reference

; to one of the Judges of the Court to

inquire into any facts which require such an investigation, or it
shall be lawful for the said Court to direct such petition to stand
over, to enable the petitioner to adduce evidence or further
evidence before the Court, or to enable notice, or any further notice '
of such petition to be served upon any person or persons,

Trustee Act, 1850, 8. 41.

XLII. Upon the hearing of any such petition, it shall be

Bidhve -ty - alainise lawful for the High Court to dismiss such
potition withor without Petition with or without costs, or to make
costs, an order thereupon in conformity with the
_ provisious of this Act.

Trustee Act, 18560, r. 42.

XLIII. Whensoever in any cause or matter, either by the
evidence adduced therein, or by the
admission of the parties,or by report of one
of the Judges of the Court, the facts
necessary for an order under this Act shall appear to the High Coutt
to be sufficiently proved, it shall be lawful for the said Conrt,
either upon the hearing of the said cause or of any petition or
application in the said cause or matter, to make such order under
* o this Act ().
Trustee Act, 1860, 5. 43.
‘(&) ' An order may be made in a sulf withoub a petition. See the
cases eollected, Lewin, Tth 1d., 888,
A to whether the order should not be made in Conrt and not in Cham-
bers, see Frodsham v, Frodsham, T.. R., 15 Ch. D., 817,
The Court has no jurisdietion to make a vesting order respecting
roperty which is vested in a lunatic, but there must be a petition in
unacy.—Lewin, Tth 1id., 888, citing Jaffreys v. Drysdate, 9 W. R, 428,
XLIV. Whenever any order shall be made nnder this Act by
Bilce. wate) ity s the High Court for the purpose of con-
High Conrt founded on . YEYINE any immoveable property, or for
certain allegutions to bthe purpose of releasing or disposing of
he conclusive evidence any contingent right, and such order shall
of the matter contained  po founded on an allegation of the personal
in such allegations. - . i
P incapacity of a trustee or mortgagee, or an

Power to make an
order in a cause.

T
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apppx. allegation that a trustee or the heir or devisce of a mortgagee is

~— gut of the jurisdiction of the High Court or cannet be found,

or that it is uncertain which of several frustees, or which of

several devisees of & mortgagee, was the survivor, or whether

the last trustee; or the heir, or last surviving devisee of a mort-

gagee be living or-dead, or on an allegation that any ftrustee or

mortgagee has died intestate without an heir, or has died and it

is not known who is hig heir or devisee, then, in any of such cases,

the fact that the High Court has made an order upon such an

allegation shall be conclusive evidence of the matfer so alleged

in any Court of civil judicature upon any question as to the

legal validity of the order: Provided always, that nothing

herein contained shall prevent the High Court directing a

reconveyance of any immoveable property conveyed or assigned

by any order under this Act, or a re-disposition of any contingent

right conveyed or disposed of by such order; and it shall be

lawful for the said Court to direct any of the parties to any suit

ooncerning such property or contingent right to pay sny costs

occasioned by the order under this Act when the same shall
appear to have been improperly obtained.

Trustee Act, 18560, 8. 44,

XLV, It shall be lawful for the Hizh Court to exercise the
! f owers herein conferred for the purpose of
Frontee ar st gest.ing any immoveable pro_perlt’y,P:tock,
Government securities, or thing in action in the trustee or
trustees of any charity or society over which charity or society
the High Court would have jurisdiction upon guit duly insti-
tuted (a), whether such trusiee or trustees shall have been duly
appointed by any power contained in any deed or instrument, or
by the decree of the said Court, or by order made upon a petition
to the said Court.

Trustee Act, 1860, 8. 45, Bee further, ante, p-p. 366-367.
(@) Bee Seton on Decrees, 4th Ed,, 565.

XLVI. Where any minor or person of unsound mind shall

Money of minors and D9 entitled to any money payable in
persons of unsound discharge of any immoveable property,
mind to be paid into stock, Glovernment securities, or thing
Court. in action conveyed or transferred under
this Act, it shall be lawful for the person by whom such money
is payable to pay the same into the High Court, in trust in any
cause then depending concerning such money, or if there shall
be no such cause, to the credit of such minor or person of
unsound mind, subject to the order or disposition of the said Court ;
and it shall be lawful for the said Court upon petition in a sums
mary way to order any money so paid to be invested in Govern«
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iment secaritios and to order payment or distribution thereof, or apppx.

payment of the dividends or interest thereof as to the said Court
shall seem reasonable.
Trustee Act, 1850, s, 48,

KLVIL When in any suit commenced, or fo be commenced, in
the High Court, it shall be made to appear

d_C"“"? may meke ¢, (e Court that diligent search and

seree in absence of a i

G ahiie enquiry have been made after any person
made a defendant, who is only a trustee,

to sorve him with the prosess of the Court, and that he cannot
be found, it shall be lawful for the snid Court to hear and deter-
wmine such cause, and to make sach absolute decree therein against
every person who shall appear to it to be only a trustee, and
not otherwise concerned in interest in the matter in question, in

‘stich and the same manner as if such trastee had been duly

seryed with the process of the Conrt and had appeared ab the
lieaving of such cause: Provided always, that no guch decree
shall bind, affect, or in anywise prejudice any person against
whom the same shall be made, without service of process upon
him as aforesaid, his heirs, executors, or administrators for or in
respect of any estate, right, or interest which guch person shall
have at the time of making such decree for his own use or benefit;,
or otherwise than as a trustee as aforesaid (a).

Trastee Ack, 1850, 8. 40.
(a) In Westhead w. Sale, 6 W. R. (Eng.), 52, cited Lewin, Tth Ed., 880,

he Courk directed the record and writ elerk to cerbify that the cause was
ready for hearing in the absence of a trustes who counld not be found.

XLVIII, Every order to be made under this Act which ghall

Orders made under _!m.ve the effect of a conveyance of any
this Act to he charge- immoveable property or a transfer of any
able with the same such stock, Government securities, or
stamp-duty as deeds of fhing in action as can ouly be transferred
AR by stamped deed, or for the transfer of
which a stamp is necessary, shall be chargeabie with the like
amonnt of stamp-duty as it would have been chargeable with if it
hud been a deed executed, or & transfer made (a), by the person or
persons holding such property or entitled to such stock, Govern-
ment securities, or thing in action. Every such order shall be
duly stamped for denoting the payment of the said duty.

Trustee Bxtension Act, 1852, s, 13.
(a) See Act I of 1879 (The Genoral Stamp Act), sch od. i, arts., 21, 60,

XLIX. The High Court may order the costs and expenses
e Siar b5 pedd ok of, and relating to, the petitions, orders,
of ‘the estate; directions, conveyances, and transfers to
d be madein pursnance of this Act, or any

of them, to be paid and raised out of or fror the immoveable or

56
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Apppx. moveable property, or the rents or prodnce thereof, in respect of
~—  which the same respectively shall be made, or in such manner as
the said Conrt shall think proper (). -

Trustee Act, 1850, 8, 51.

(a) "The petition should not pray for costa * incidental to, or subsequent
on,* the application, as they give rise to uncertainty.—Re Fellon's Settle-
ment, 2 Jur.,, N, 8, 62, 3

The costs of appointing new trustees are paid out of the trust-fund.—
Re Fullam, 15 Jur,, 69 ; He parte Davies, 16 Jur., 882 ; He Pellow's Settie-
ment, 2 Jur., N. 8,, 62,

«  Oman application for appointment of new trustees of two funds, the
-;fsts will be paid ont of the funds ratably.—Ke Grant’s Lrusts, 2.J. and

. T08,

In Bz parte Davies, 16 Jur., 882, a new trustes was appointed in the
place of u sole trustoe, deceased. The heir of the deceased trustee could
not be found, and, on petition, an order was made to vest the estabe in
the new trustee, or that upon consent he might puy the costs of the pro-
ceedings, and that such costs, with interest at 4 per cent., might form a

i+ charge on the inheritance. The Court, on appointing new trustees of
real estate, has power under the section to direct the costs to be raised
by & mortgnge to be settled by the Court—Re Crabtree, V. C. WooDn, 11th
Jan,, 1866 ; see Lewin, Tth Ld. 891, Where an order is made for vesiing
estate in property sold in lots under the order of the Court, the costs
will be paid hy the vendors out of the purchass-money of each lot and
not out of the fund in Court generally,— Ayles v. Coz, 17 Beav., 554,
The Court has no jurisdiction to award costs adversely against third
I parties cited to appear as respondents upon a pelition to appoint new
trustees.—Jte Primrose, 23 Beay., 590,

L. Upon any petition being presented under this Act to the
’ : High Court concerning a person of un=
Buquiry conceming  sound mind, it shall be lawful for the
f;ﬁg? O MESOURE gpid Court to make an order directing an
enquiry whether sach person is or is nofi
of unsound mind, and incapable of managing himself and his
affaire. Such order shall have the same effect ag the like order
made under section 1 of Act XXXIV of 1858 (io regulate proceed-
ings in Lunacy in the Courts of Judicature. established by Royal
Clarter), and the enquiry directed to be made shall Le tmade in all
vespects in the manner declared and prescribed for making an
enquiry under the lnst-mentioned Act. The High Court may
postpene making any order upon the petition presented as afore~
said, until any enquiry so directed to be made shall have been
finally concluded.
Trustee Act, 1850, 8. 62,

LI. Upon any petition under this Act being presented to the

. St R High Court, it shall be law{al for the suid

Uit may be Crected.  Gours to postpone making any order upon

such petition, until the right of the petitioner shall haye been
declared in a suit duly instituted for that purpose (a).

Trustee Act, 1850, 8. #3.
(a) Bee Re Collinson, 3 D. M, G, 400 ; He Burt, 9 Hare, 289,
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- LII.  Every order made, or purporting to be made, under this arrox,

: Azt by the High Court shall be a complete
wgfda;“bgiﬁi ;'“ aliﬂ?g; indemnity to all persons whatsoever for
passed under this Act, M0y @ct done pursuant thereto ; and it

shall not be necessary for such persons to
enquire concerning the propriety of such order, or whether the
High Court has jurisdiction to make the same.
Trustes Extension Act, 1852, 8. 7,
Oiate phAanEhe Kot LIIT, Any order made by the High
6 be exceuted as, and  Court under this Act shall have the same
have the effect of, effect, and be executed in the sams manuner,

decrees, as a decree,
g LIV. ‘This Act may be cited as *The
Short title, Indian Trustee Act, 1866.”

THE TRUSTEES AND MORTGAGEES' POWERS
ACT, 1866. -

e iy

Act XXVIII or 1866.

{(Received the assent of the Governor-General in Council on the
24th October, 1866.)

An Aet to give Trustees, Mortgagees, and others, in cases io which
English law is applicable, eertain powens now commonly inserted
in seltlements, mortgages, and wills, and to amend the law of
Property and relieve Trustees (a).

() This Act applies to the whole of British India, except the Schedunled
Districts—Act XV of 1874, Sections 2, 8, 4, 5, 32, 83, 34, 35, 86, and 37
have been repealed in Madras, the North-West P'rovinees, and the Panjab,
and in the territories adminisbered by the Chief Commissioners of Oudh,
the Central Provinces, Coorg, and Assam, by Act IT of 1882. The Act is
forunded on the Englich Statutes 22 & 23 Viet., . 356 (The T'rustees Relief
Amendment Act) and 23 & 24 Vict,, ¢, 145 (The Trustees’ and Mortgagees’
Aet), ; i : S

Warrgas it is expedient that, in eases to which Faglish Iaw

ig applicable (@), certain powers and provi-

Reambls sions usnally inserted in settlements, mort-
gages, wills, and other instruaments should be made incident to
the estates of the persons interested, so as to dispense with the
necessity of inserting the same in terms in every such instrament,
and that in ¢uch cases trustees should be relieved ; If is enacted
as follows:—

s I. In the construction of this Act,
be};:‘f pei e of unless there be something repugnant in
the subject or context—

Pr———
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AeppX.  ‘Tmmoveable property’ shall include land, any benefit to arise
gt . out of land, and things attached to the
rgm‘moveabla P10 earth or permanently fastened to anything
e which is atfached to the earth :

‘Mortgage’ shall be taken to inclnde every instrument by
virtue whereof immoveable property is in
any manner conveyed, pledged, or charged
ag security for the repayment of money or money's worth lent,
and to be reconveyed or released on satisfaction of the debb:

¢ Mortgagor’ shall be taken to include every person by whom
any such conveyanee, pledge, or charge us
aforesaid shall be made ;
* Mortgages’ shall be taken to include every person to whom
or in whose fayour any such conveyance,
pledge, or charge as aforesaid is made or
transferred ; and
‘ High Court’ means any Conrt established, or to be established
110 y under Statute 24 and 25 Viet., ¢. 104, and
g Sonrl incindes the Chief Court of ’t.he Pu'njn.b,
and the Supreme Court of Judicature of the Settlements of Prince
of Wales’s Island, Singapore, and Malacca.

(a) Seens to the meaning of these words, ante, p. 15.

IL Iu all cases where, by any will, deed, or other instrament
' of settlement, it is expressly declared that
Trustees empowered trustees or other persons therein named
i’;}g”lii?h%{ ”g; ';Jgﬁsz; or indicated shall have a power of sale (a')_,
auction or private con- €ither generally or in any particular event,
tract. over any immoveable property named or
referred fo in, or from time to time subject
to, the uses or trusts of such will, deed, or other instrument, it
shall be lawful for such trustees or other persons, whether such
property be vested in them or not, to exercise sach power of sale
by selling such property either together or in lots, and either by
«  public auction or private contract, and either at one time or at
several times,
23 & 24 Vict., c. 145, 8. 1, See further, ante, p. 223. Partinlly repealed,
see ants, p. 443.
(a) These sections of the Act strictly apply to those eases only where
there is a power of sale; but it is probable that a trust for sale wonld be
within the Act.—3 Dav. Convey., 565 n ().

TII. 1t shall be lawful for the persons making any such sale

Sale may be made 10 insert any sueh special or other stipula~
nnder special conditions  tions, either as to bitle or evidence of title,
ond trustecs may buy or otherwise, in any conditions of sale, or
in, contract for sale, as they shall think fit;
and also to buy in the property or any part thereof at any sale by
auction, and to reseiud or vary any vontract for sale, and fo re-sell

“Mortgage,!

¢ Mortgagor.

‘ Mortgagee,’
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the property which shall be so bought in, or as to which the con-
tract shall be so rescinded, without bejng responsible for any loss
which may be oceasioned thereby; and no purchaser under any
auch sale ‘shall be bound to enguire whether the persons making
the same may or may not have in contemplation any particular
re-investment of the purchase-money in the purchase of any
ather property or otherwise.

ﬁs é&sﬂe Vict., o, 145, 8. 2, anfs, p. 226. Portislly repealed, see ante,

o443,
IV. For the purpose of completing any such sale as aforesaid,
o the persons empowered to sell as aforesaid
Trusbefes exerciging  ghall have full power to convey or other-
g::i{i:o?m::}a; CPOW:  wise dispose of the property in question
in such manner as may be necessary.
.‘i‘i; 24 Vict,, 0. 145, 8. 3, ante, p. 225. Partially repealed, see ante,
p. 443,
V. The money so received mpon any such sale as aforesaid
iy okliag Troks shall be laid out in the manner indicated
Sulea: o ba Il ouh Ty 10 that behalf in the will, deed, or insbru-
the manner indicat- ment containing the power of sale; and
ed in the will, &, and until the money to be received upon any
until then to be invest-  gale s aforesaid shall be so disposed of,
gt‘iuilh?es(}ovemmenh 867 the same shall be invested at interest in
: Glovernment securities for the benefit of
such persons as would be entitled to the benefit of the money, and
the interest and profits thereof in case such money were then
actually laid out as aforesaid : Provided that, if the will, deed, or
iustrument shall contain no such indication, the persons empower-
ed to sell as aforesaid shall invest the money so received npon
any such sale in their names upon Government securities in India,
and the interest of such securities shall be paid and applied to
such person or persons for such purposes and in such manner as
the rents and profits of the property sold as aforesaid would have
been payable or applicable in case such sale had not been made.
2-:'34 ;:z. 94 Vict., . 145, 88, 4, 7, ante, p. 164, Partially repealed, see ante,
p. 443, .

VI. Where any principal money is seenred or charged by deed
on any immoveable property, or on any
interest therein, the person to whom such

- money shall for the time being be payable,
his executors, administrators, and assigns, shall, at any time after
the expiration of one year from the time when such principal
'money shall have become payable, according to the terms of the
deed, or after any interest on such principal money shall bave
been in arrear for six months, or after any omission to pay any
premium or any insurance which by the terms of the deed onght
to be paid by the person entitled to the property subject to the

Powers incident to
mortgages,
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apppx, charge, have the following powers to the same extent (but no more)
~— as if they had been interms conferred by the person creating the
charge, namely ;-
1st.— A power to sell or concur with any other person in sell-
ing the whole or any part of the property by public auetion or
private contrach, subject to any reasonable conditions he may
think fit to make, and to rescind or vary contracts for sale, or buy
in and re-sell the property from time to time in like manner.
2nd.—A power to appoint, or obtain the appointment of, a
receiver of the rents and profits of the whole or any part of the
property in manner hereinalter mentioned.

23 & 24 Viet,, o, 145, 8. 11,

VIL. Receipts for purchase-money given by the person or per-
’ : sons exercising the power of sale hereby
mii?elifltl?ZigE:chi‘iﬁ: conferved shall be sufficient discharges to
charges, the purchasers, who shall not be bound to
see to the application of sach purchase-

'II].OLH’,‘)"

23 & 24 Viet,, ¢. 145, 8. 12,
- VIIL No such sale as last aforesaid shall be made, until after

Wikt in %o be. ghven six months’ notice in writing given to the
before sale; but par- Person, or one of the persons, entitled to
chaser relieved from in-  the property subject to the charge, or
quiry as to circumstan- affixed on some conspicuous part of such
oes of sale. property, but when a sale has been effect-
ed in professed exercise of the powers hereby conferred, the title
of the purchaser shall not be liable to be impeached on the
ground that no case had arisen to authorize the exercise of such
power, or that no such notice as aforesaid had been given; but
any person damnitied by any such nnauthorized exercise of such
power, shall have his remedy in damages against the person or
persons eelling. G

23 & 24 Vict,, o, 145, 8. 13,

IX. -The money arising by any sale effected as aforesaid sh’ialll

=N be applied by the person receiving the

h”‘*’?i’f?f:{“ of pur- same}‘]gs follo{rs:—F!?rst, in pa}'meft of
s e b all the expenses incident to the sale or
inenrred in any attempted sale; secondly, in discharge of all
interest and costs then due in respect of the charge in consequence
whereof the sale was made; and thirdly, in discharge of all the
principal moneys then due in respect of such charge; and the
residue of such money shall be paid to the person entitled to the
property subject to the charge, his executors, administrators or
assigns, as the case may be,

23 & 24 Vich., c. 145, 8. 14,
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X. The person exercising the power of sale hereby conferred apppx.

shall have power by deed to convey or

pﬁ::gr““ to the | ggesion to, and vest in the purchaser, the

7 property sold, for all the estate and

interest therein which the person who created the charge had power

to dispose of ; Proyided that nothing herein contained shall be

construed to authorize the mortgagee of a term of years to sell

and convey the fee-simple of the property comprised therein in

eases where the mortgagor could have disposed of such fee-simple
a6 the date of the mortgage.

23 & 24 Vict., ¢, 145, 8. 15.

Whore leaseholds are mortgaged by demise, the mortgages can, nnder
this section, convey the revorsion left in the maortgagor to o purchaser.
—Hiatt v, Hillman, 18 W. R, (Eng.), 694 ; Shelf. R. P, Stat., Bth Ed., 736.

X1, At any time after the power of sale hereby conferred

! shall have become exercisable, tha person
Owner of charge may  entitled to exercise the same ghall be ‘en-
::Ev?f Sy AL hitled | 85 demdnd 'and recover from the
yance of legal . ?
estate, person entitled to the property, subject to
the charge, all the deeds and documents
in his possession or power relating to the same property, or to
the fitle thereto, which he would have been entitled o demand
and recover if the same property had been conveyed, appointed
or surrendered to and then were vested in him for all the estate
and interest which the person creating the charge had power to
dispose of ; and where the legal estate shall bo outstanding in a
trustee, the person entitled to a charge created by a person equit-
ably entitled, or any purchaser from such person, shall be
entitled to call for a conveyance of the legal estate to the same
extent as the person creating the charge could have called for
such a conveyance if the charge had not been made,
28 & 24 Viet,, c. 145, 5. 16,

AIL © Any person entitled to appoint, or ohtain the appoint-
' ment of, a receiver as aforesaid, may, from
time to time, if any person or persons las
or have been named in the deed of charge
for that purpose, appoint such person, or any one of such persons,
to be receiver, or if no person be so named, then may, by writing
delivered to the person or any one of the persons enfitled to the
property subject to the eharge, or aflixed on some conspicuous
pari of the property, require such last-mentioned person or per-
sons to appoint a fit and proper person as receiver, and if no
such appointment be made within ten days after such requigition,
then may in writing appoint any person he may think fit. No
person shall be incligible for the office of receiver merely because
he is an officer of the High Court,

23 & 24 Vict., c. 145, 8, 17.

Appointment of re-
ceiver,

PES—
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APPDX, A receiver who hns been appointed under the ordinary power for that
a—e purpose in a deed of mortgage drawn according to the English forma
(Jefireys v, Dioksen, L. R.; 1 Chan,, 190), or under this Aet, is in possession

as the agent of the mortgagor, See s. 13, post.

XIII, TXvery receiver appointed as aforesaid shall he deemed
Reiar MR to be the agent of the person entitled to
s thev?:,rgenpt:.mgf tha the property subject to the charge, who
mortgagor, shall be solely responsible for his aets or
defaults, unless otherwise provided for in

the charge. ;

28 & 24 Viet., c. 145, 8. 18,

X1V, Every receiver appointed as aforesaid shall have power
to demand and recover and give effectual
! receipts for all the rents, issues, and pro-
fits of the property of which he is appointed receiver, by suit,
distress or otherwise, in the name either of the person entitled
to the property subject to the charge, or of the person entitled
to the money secured by the charge, to the full extent of the
estate or inferest which the person who created the charge had
power fo dispose of,

23 & 24 Viet., ¢, 145, 8, 19,

XV. Every receiver appointed as aforesaid may be removed

Wi b by the like authority, or on the lile re-
oveiver may Be T quisition a8 before proviled with respect

' : to the original appointioent of a receiver,

. and new receivers may be appointed from time to time,
23 & 24 Viet., o, 146, 8. 20,

Powers of receiver.

XVI., Every receiver appointed as aforesaid shall be entitled

Receiver 1o receive to refain out of any money received by
commission not exceed- him, in lieu of all costs, charges, and ex-
ing five per cent. penses whatsover, such a commission not
exceeding five per centum on the gross amount of all money receiv-
ed as shall be specified in his appointment, and if no amount shall
be so specified, then five per centum on such gross amount,

| 23 & 24 Viet., o. 145, s, 21,

XVIL. Every receiver appointed as aforesaid shall, if so
; : ., directed in writing by the person entitled
apasires o ludare ' 0 ke money secured by the charge,

iR insure and keep insured from loss or dam-
age by fire, out of the money received by him, the whole or any
part of the property included in the charge which is in its nature
insurable.

28 & 24 Vict., o. 145, 8, 22,
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XVIIL. Every receiver appointed as aforesaid shall pay and
s apply all the money received by him in
mﬁﬂ?ﬂld‘%mm' of money  ihs first place in discharge of Govern-
y him,
ment revenue and of all taxes, rates, and
assessments whatsoever, and in payment of his commission as
aforesaid, and of the premiums on the insurances if any; and in
the next place in payment of all the interest accruing due in
respect of any principal money then charged on the property
over which he is receiver, or on any part thereof; and subject
as afovesaid shall pay all the residue of such money to the
person for the time being entitled to the property subject to the
charge, his executors, administrators, or assigns.

23 & 24 Viet., o. 145, 8. 23.

XIX. The powers and provisions contained in ss. 6 to 18

This parb to relateto ©f this Act, both inclusive, relate only to
charges by 'way of mortgages or charges made to secure
mortgage only. money advanced or to be advanced by way
of loan, or to secure an existing or future debt.

93 & 24 Viet., c. 145, 8, 24,

XX. Where any license to do any act, which without such
license would create a forfeiture, or give
a right to re-enter, under a condition or
power reserved in any lease heretofore
granted, or to be hereinafter granted, shall, at any time after this
Act comes into operation, be given to any lessee or his assigns,
every such license shall, unless otherwise expressed, extend
only to the permission actually given, or to any specific breach
of any proviso or covenant made or to be made, or to the actual
assignment, underlease, or other matter thereby specifically
authorizéd to be done, but not so as to prevent any proceeding
for any subsequent breach (unless otherwise specified in such
license) 3 and all rights under covenants and powers of forfeiture
and re-cafry in thoe lease confained shall remain in full force and
shall be available as against any subsequent breach of covenant
or condition, assignment, underlease, or other matter not specifi~
cally authorized or made dispunishable by such license, in the
same manner as if no such license had been given ; and the con-
dition or right of re-entry shall be and remain in all respects as
if such license had not been given, except in respect of the par-
ticnlar matter authorized to be done.

22 & 23 Viet, e, 85, 8, 1.

A covenant not to assign or underlet without the license of the les-
goris & fair and usuel covenant (Morgan v, Slaughter, 1 Ysp,, 8 ; Falking-
ham v, Craft, 8 Anst., 700); but it is not a * common and ngual ' ona.—
Henderson v. Hay, 3 Bro,C.C,,632; Chwreh v. Brown, 15 Ves:, 2568; Browney.
Raban, ibid, 528: Buokland v. Papillon, L. R.,2 Cb., 67. Such a cove-
nant runs with the land ( Williams v, .E'q-t‘c, L, R, 8Q, B, 739 ; Westv.

U

a4

Bifect of restriction
on license to alien.
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AProx, DobhTu Ry 4 Q. B, 6311 6 Q B. 460) ; but nob with the equitable title

of a cestui que trust— West v. Dobb, L, B, £ Q, B., 634 ; 5 Q. B., 460,

As a geaeral rule, a Court of Vquity will not relieve against a for fei-
ture for alienationwithout license.— Hill v. Barclay, 18 Ves., 56, 1, how-
ever, when a writben license is necessary the lessor gives a parol license
in order to ensnare his lessee, the Court will relieve on the ground of
frand.—Richardson v. Heans; 3 Mad,, 218. See further, Woodf., L. & T
10th Edn., 548.

XXI. Where in any lease heretofore granted, or to be here-
after granted, there is or shall be a poswer
or condition of re-entry on assigning or
underletting, or doing any other specified
act without license, and a license, at any time after the passing of
this Act, shall be given to one of several lessees or co-owners fto
assign or underlet his share or interest, or to do any other act
prohibited to be done without license ; or shall be given to any
lessee or owner, or any one of several lessees or owners, to assign
or underlet part only of the property, or to do any other
such act as aforesaid in respect of part only of such property,
such license shall not operate to destroy or extingnish the right
of re-entry in case of any breach of the covenant or condition
by the co-lessee or co-lessees, or owner or owners, of the other
shares or interests in the property, or by the lessee or owner of
the rest of the property, as the ense may be, over or in respect of
such shares or interests or remaining property ; but snch right
of re-entry shall remain in full force over or in respect of the
sghares or interests or property not the subject of such license.

22 & 28 Vict., . 35, 5. 2.

XXII. Where the reversion upon alease is severed, and the
rent or other reservation is legally appor-

Restricted operation
of partial licenses.

Apportionment = of
conditionsof re-entry in ! 7 f
SaThain ordes. reversion shall, in respect of the apportion-

ad rent or other reservation allotted or

belonging to him, have and be entitled to the benefit of all condi-
tions or powers of re-entry for nonpayment of the original rent or
other reservation, in like manner as if snch conditions or powers
had been reserved to him as incident to his part of the reversion
in respect of the apportioned rent or other reservation allotted or
belonging to him,

22 & 23 Victk., c. B5, 8. 8. i

See Woodf,, L. and T, 10th Ed., 550 ; Shelf., B. P., 8th Ed., 710.

Tient-Charges.

XXI. The release from a rent-charge of part of the im-
moveable property charged therewith shall
Releaseof partofland  yot extinguish the whole rent-charge, but
giisped, Aoy tor DAkt operate only to bar the right to re-

extinguishment, Fad
cover any partof the remt-charge out of
the property released, without projudice, nevertheless, to the rights

tioned, the assignes of each part of the

i
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of all persons interested in the property remaining unreleased,
and not concurring in or confirming the release.

22 & 23 Viat., o. 85, 5. 10.

%A person having a rent-charge. by releasing all his right in part of the
" land extinguishes the whole renf, because it issues out of every part, and
gannot be apportioned. Bub a person having a rent-charge may release
part of it to the tenant of the land, and reserve parb, for the grantee
dealis only with that which is his own,-—namely, the rent, and nob with the
land. 8o, if the lessee surrender part’of the land to the lessor, the rent
services will be apportioned.

“ 1§ a man having a rent-charge issuing ont of lands, purchases any
part of theni, the rent-charge is extinet in the whole, because the rent
‘is endire and against oo mmon right and issuing out of every part of the
land, although it is otherwise whaere part of the lands out of which the
rent issues descends on the grantes, If the grantee of a rent-charge
purchases part of the 1and, and the grantor by hig deed reciting snch
purchase, grants that lie may distrain for such renf-charge in the residue
of the land, this amounts to a dew grant. A rent-charge is extinguished
by a.devise to the grantee of part of the land out of which the rent.
charge issnes notwithstanding the devise is expressly made over and
above the rent-charge”—-Shelf. R, P, 8th Ed., T14.  See ns o apportion-
ment of rent-chargds, Mills v. Cobb, L. R, 2 C. P, 95; ZLey v, Loy,
L. R., 6 Bq., 174,

' Puowers,
XXIV. A deed hereafter executed in the presenco of, and
attested by, two or more witnesses in the
manner in which deeds are ordinarily exe-
cuted and atiested, shall, so far as respects:
the execution and attestation thereof, be a valid exeeution of a
power of appointment by deed or by any instrument in writing
not testamentary, notwithstanding it shall have been expressly
required that a deed or instrument in writing made in exercise of
such power should be executed or attested with sorne additional
or other form of execution or attestation or solemnity : Provided
always, that this provision shail not operate to defeat any diree-
tion in the instrument creating the power, that the consent of
any particular person shall be necessary to a valid execution, or
that any act shall be performed in order to give validity to any
appointment, having no relation to the mode of executing and
attestivg the instrument: and nothing herein contained shall
prevent the dones of a power from executing it conformably to the
power by writing or otherwise than by an instrument executed
and attested as an ordinary deed, and to any such execution of a
power this provision shall not extend.

22 & 23 Yietl, ¢, 36,8, 12,

XXV. Where by any will, which shall come into nperation

RUGAL e g after the passing of this Act, the testator
ﬂi@iionuy by ' sot.  shall have charged his immoveable pro-
withstanding want of perty or any specific portion thersnf with
express power in the the payment of his debts, or with the pay-
: Willy ment of any legacy or other specific sum of

Mode of execution of
POWers,

i
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money, and shall have bequeathed the property so charged to sny
trustee or trustees for the whole of his estate or interest therein,
and shall not have made any express provision for the raising of
snch debt, legacy, or sum of money out of such property, it shall
be lawful for the said legatee or lagatees in trust, notwithstanding
any trusts actually declared by the testutor, to raise such debts,
legacy, or money as aforesaid by sale and absolute dispesition, by
pablic anction or private contract, of the said property or any
part thereof, or by a mortgage of the same, or partly in one mode
and partly in the other ; and any deed or deeds of mortgage so
execated may veserve such rate of interest and fix such period or
periods of repayment as the person or persons exgeuting the same
shall think proper. K

29 & 28 Vict., c. 85, 8. 14.  Ses Shelf. R. P, 8th Ed., 184

XXVI The powers conferred by the last preceding section

/ shall extend to all and every person or

mg‘l?;‘l’fzii‘:{;’:ag ;lﬁf persons in whom the property bequeathed

vivors, legatees, &o, in trust shall for the time being be vested

by survivorship, or under the laws relating

to intestate or testamentary succession, or fo any person or

persons who may be appointed under any power in the will, or

by the High Court, to succeed to the trusteeship vested in such
legatee or legatees in trust as aforesaid.

22 & 28 Viet,, 0. 35, 8. 15 i

XXVIL If any testator who shall have created such a charge

; a8 is deseribed in section 25 of this Ack

Execators to have ghall not have bequeatiied the property
E%W(ﬁggs:l fh“aﬁn;’:lfa charged as aforesaid in such terms as that
suffiatent bequest, his whole estate and inttrest therein shall
become vested in any trustee or trustees,

the executor or executors (if any) for the time being named in
gnch will shall have the same or the like power of rasing the
said moneys as is hereinbefore vested in the legatee or legatees

in trust of the said property, and such power shall from time to

time devolve in, and become vested in, the person or persons (if
any) in whom the executorship shall for the time being be
vested.

93 & 23 Vict., c. 35, s, 16.

XXVIIL Purchasers or mortgagees shall not be bound to
enquire whether the powers conferred by
bcngfht‘;“r:‘ ﬁ‘:kg"a::g sections 25, 26, and 27 of this Act, or any
powers. R i of them, shall have been duly and correct-
ly exercised by the person or persons
acting in virtue thereof, :
22 & 23 Vict., ¢, 35, 8. 17.

L,
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Inheritance.

XXIX, In cases of intestacies oceurring before the first day

B Iy ) of January, 1866, where there shall be
st ini A Y P8 o total failure of heirs of the purchaser,
i or where any immoveable property shall
be descendible as if an ancestor had been the purchaser thereof,

and there shall be a total. failure of the heirs of such ancestor,

then and in every such case the property shall descend, and the
descent shall thenceforth be traced from the person last entitled

to the property as if he had been the purchaser thereof. This

seciion shall be read as part of Act No. XXX of 1839 (for the
amendment of the Law of Inheritance).

22 & 28 Viet., c. 85, 8, 19,
Agssignment of Moveables and Terms for Years.

XXX. Any person shall have power to assign moyeable pro-

: erty now by law assignable, terms for

mﬁﬁg?ﬂt ik })ears of immoy\-'enh}e property, and estates

by elegit, directly to himself and another

person or other persons or corporation, by the like means as
hie might assign the same to another,

22 & 23 Vict,, 0. 235,8. 21,

At common law, a man could nob nssign personalty to himself and
another, a rule which oceasionedsinconvenience in the transfer of trust:
property. By this section the continuing and refiring frustees can
assign directly to the continuing nnd new firustees. See ante, p. 327, as
to appointment of new trustees.

Purchasers.

XXXT. The bond fide payment to, aund the receipt of, any
' . person to whom any purchase or morfgage-

Nob to be bound to  1noyey shall be payable upon any express
seg to the application " 3 - Ay
of purchase-money, &o. ¥ implied trust shall effectually discharge

SR the person paying the same from seeing to

the application thereof, or being answerable for the misappli-
cation therecf,

224% 23 Vict,, ¢. 85, 5. 23,

" Ses Lewin, 7th Ed., pp. 269, 270, 409, 420, & 425 ; Shelf. R. P,, $th
Ed., 488 ; and ante, pp. 171, 228,

Investment of Trust-Funds.

RXXIL Trostees having trust-money ia their hands, which
R i it is their duty to invest at interest, shall
n what secnrities : heir di i
t¥ask-Rands’ may be io- be at liberty, at the11r discretion, to invest
vestod, the same in any Government securities,
: and. such trustees shall also be at liberty,

453

APPDX,

150



TRUSTEES' AN MORTGAGEES POWERS ACT.

at their diseretion, to call in any trust:funds invested in any
other securities than as aforesaid, and to invest the same on any
such securities as aforesaid, and also from time to time, at their
diseretion, to vary any such investments as aforessid for others
of the same nature: Provided always, that no such original
investment as aforesaid, and no such change of investment as
aforesaid, shall be made where there is a person under no dis-
ability entitled in possession to receive the income of the trust-

fund for his life, or for a term of years determinable with his

life, or for any greater estate, without the consent in writing of
such person.

93 & 94 Viet,, 0. 145, 5. 25, See ante, pp. 164, 226. Partially repealed,
ante, p. 443, ;

Trustess and Ewveculors.

XXXIIL 1In all cases where any property is held by
trnsteas in trast for a miunor, ecither ab-
. Trustees may ﬂPPI% golutely nr contingently on his attaining
o gfc.?r?:;rmfhe(:)ir majority, or on the occurrence of any
Witntann e, event previously to his attaining majority,
' it shall be lawful for such trustees, at
their sole diseretion, to pay to the enardians (if any) of such
wminor, or otherwise to apply for or towards the maintenance or
edncation of such minor, the whole or any part of the inconie
o which such reinor may be entitled in respeet of such property,
whether there be any other fund applicable to the same purpose,
or any other person bound by law to provide such maintenance
or education or not 3 and snch trustees shall accumnlate all the
residue of such income by wway of compoulid interest, by inyest:
ing the same and the resulting income thereof from time to
time in proper securities, for the benefit of the person who shall
ultimately become entitled to the property from which snch
accumnlations shall have arisen : Provided always, that it shail
be lawful for such trustees at any time, if it shall appear to
them expedient, to apply the whole or any part of such aceamu-
lations as if the sawe were part of the income wrising in the
then current year.

95 & 94 Viet, o, 145, s, 26. Boo ants, p. 227. Purtially repealed,

ante, p. 3,

XXXIV. Whenever any trustee, either original or sob-
" stitnted, and whether appointed by any
Provisions }“’ aP-  High Court or atherwise, shall die, or be
f:ggnin li’cath n‘;: six months sbgent from British India, or
! A desire to be discharged from, or refuse,

or become unfit or incapable to act in the trusts or powers in him
reposed, before the same shall have been fully discharged and
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performed, it shall be Tawful for the person or persons nominated arppx,

for that purpose by the deed. will, or other instrument creating
the trust (if any), or il there be no such person, or no such
person able and willing to act, then for the surviving or con-
tinning trastees or trustee for the time being, or the acting
exeoutors or executor, or administrators or administrator of the
lagt surviving and continuing trustee, ov  for the retiring
trustees if they shall all retive simultancously, or for the last
rativing  trustee, or where there are ftwo or more classes of
trnstees of the instrament creating the trust, then for the sur-
viving or continuing trustees or trusiee of the class in which
any such vacancy or disqualification shall occur (and for this
parpose any refusing or retiring trustee shall, if willing to act
" in the execution of the power, be considered a continuing
trustee) by writing to appoint any other person or persons to
e u trustee or trustees in the place of tho trustee or {rusboes
50 dying, or' being absent from British India, or desiring to
be discharged, or refusing’ or becoming nnfit or incapable to act
as aforesaid. So often as any new trustee or trustees shall be
8o appointed as aforesaid, all the trust-property (if any) which
for the time being shall be vested in the surviving or continuing
trustees or trustee, or in the heirs, executors, or administrators
of any trustee, shall with all convenient speed be conveyed and
tratisforred, so that the same may be legally and effectually
vosted in such new trustee or trustees, eithersolely or jointly
with the suryiving or continuing trustees or trustee, ag the
case may requive. Ilyery new trustee $o. be appointed as
" aforesaid, as well beforc as after such conveyance or tronsfer as
aforesaid, and also every trustee appointed by any High Court
either before or after the passing of this Act, shall have the
same powers, authorities, and discretions, and shyll in all respects
actas if he had been originally nominated a trustee by the
deed, will, or other instrument (if any ) creating the trust. The
Official Trustee may, with his consent and by the order of the
High Court, be appointed under this section in any case in which
only one trustee is to be appointed, and such trustee is to be
the sole trustee, :

%11 3&:& 24 Viet,, ¢ 145, 8. 72. Seo anfe; po 333, Partially repealed, aate,
p. 4

This section does not take away the jurisdiction of the Conrt to in-
eresse the original number of trustees.— Viscountess D' Adhomar v,
Hertrand, 35 Leav., 19,

“Where an instrumient conbains an express power to appoint new
tirustees in more restricted torms than the statutory powers, it seems
doulitiful  whether the latter is excluded —HKe Jaokson, 16 W. R. (Hng.).
572. Where a will contained an express power exercisable by the
surviving or continuing trustess, snd, all the trustees having died,
an applieation was made o fhe Conrb fo appoint new trustees, MALINS,
V. €., made the order, although it was vpposed, on the ground that, under

L
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this section, the executor of the surviving trustee was competent to
make the appointment.— 7bid. Bub where u deed of separation contained
an express power, and, one of the trustess having died, the husband
applied that a trustes, whom he had himself selected,shonld ba appointed
by the Court, Lord Romriuy dismissed the petition with costs, on the
gronud that, b‘y this section, the power was conferred on the sur-
viving trustee."—Re Souldy, 21 W, R, (Eng.), 256, See Shelf. R. P.,
8th Xd., 740,

XXXV, The power of appointing new trustees herein-
Appointment, of new Defore contained may be exercised in
trustee in place of cases where a trustee nominated in a
brustee  predeceasing will bhas died in the lifetime of the
kestator: testator.

28 & 24 Vict, ¢, 145, s, 28, DPartially repealed, ante, p, 443,

XXXVIL The rcceipts of any trustees or trustee for any
tisbecs? -ralutibas b TA0REY payable to them or him by
Mottt P reason, or in the exercise, of any trusts
or powers reposed or vested in them or
bim, shall be sufficient discharges for the money therein ex-
presced to be received, and shall effectnally exonerate the
persons paying sach money from sesing to the application
t-hereng, or from being answerable for any loss or misapplication
thereof.

23 & 24 Viet, o, 145, s, 29. Soe anfe, p. 229. Partially repealed,
ante, p. 443,

XXXVIL, Every deed, will, or other instroment creating
a trast, either expressly or by implica-

Every trust-instro-  tion, shall, without prejudice to the
S u{’:@iﬁ“?‘iﬂtﬁ clauses actnally coutained therein, be
indemuity. and °mim_ deemed to contain a clause in the words
bursement of the trus- or o the effect following,—that is to say,
tees, “that the . trustees or trustee for the
time being of the said deed, will, or other

instrument, shall be respectively chargeable only for such
moneys, stocks, funds, und seeurities as they shall respectively
actually receive, notwithstanding their respectively signing any
receipt for the sake of conformity, and shall be aunswerable
and accountable only for their own acts, receipts, neglects, or
defanlts, and not for those of each other, nor for any banker,
broker, or other person with whom any trust-moneys or
securities may be deposited, nor for the insufficiency or
deficiency of any stocks, funds, or securities, mor for any
other loss, unless the same shall happen through their own
wilful defanlt respectively ; and also that it shall be lawful
for the trustees or trustee for the time being of the said
deed, will, or other instrument, to reimburse themselves .or

1
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himself, or pay or discharge out of the trust-premiges all arrpx,

expenses incurred in or about the execution of the trnsts
or powers of the said deed, will, or other instrument,

29 & 23 Viot, .86, & 81, Bes ante, p. 210. TPartially repealed,
ante, p. 443,

XXXVIIL Itshall be lawfal for any executors to pay any

debts or claims upon any evidence that

Exocutors may oom-  ghay may think sufficient, and to accept
pound, &c. P ! %

i any composition, or any security for any

debts due to the deceased, and to allow any time for payment of

any such debts as they shall think fit, and also fo compromise,
compound, or submit to arbitration all debts, accounts, claims, and
things whatsoaver relating to the estate of the deceased, and
for any of the purposes aforesaid to enter into, give, and exe-
cute such agreements, instrament of composition, releases, and
other things as they shall think expedient, without being res-
ponsible for any loss to be oceasioned thereby.

93 & 24 Viet,, 0. 145, 8. 30, See ants, p. 222.

XXXIX. No trustee, executor, or administrator making any
: payment, or doing any act bond fide under
lm?;“:ﬁaﬁg;rmpg:ﬁg or in pursuance of any power-of-attorney,
of-attorney, not to be shall be liable for the money: so paid, or
liable by reason of the act so done, by reason that the person
death of party giving who gave the power-of-attorney was dead
suph power, at the time of such payment or act, or
had done some act to avoid the power :  Provided that the fact
of the death, or of the doing of such act as last aforesaid, at the
time of such payment or act boné fide done as aforesaid by such
trustee, executor, or administrator, was not known to him: FPro-
vided always, that nothing herein contained shall in any manner
affect or prejudice the right of any person entitled to the money
against the person to whom such payment shall have been made,
but that such person so entitled shall have the same remedy
against such person to whom such payment shall be made, as he
would have had against the frustee, executor, or administrator,
if the money had not been paid away wnder such power-of-attor-
ney, '

22 & 23 Vict.,e. 85, 1. 20.

At common law, an act done nnder s power-of-attorney after the death
of the grantor is void, as the power is revoked by the death.—Watsen v.
King. 4 Camp,, 272. But in equity, suchiact is valid if done hond fide,
and without notice of the death.—RBailoy v. Collett, 18 Beav., 179.

See ante, p. 208,

58
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apppx, | XI.. Where an executor or administrator liable as such to

L the rents, covenants, or agreements con-
cuﬁ;’g:‘?ﬁﬁ%g&ﬁﬁ; ;&il?ﬁd in any leasg or agreet{:ent for a
in respect of rents,cove- 1205 granted or assigned, whether before
nants, or agreements.  Or after the passing of this Act, to the

testator or intestate whose estate 1s being
administered, shall have satisfied all snch liabilities under the
said lease or agreement for a lease as may have acerued due, and
been claimed up to the time of the assignment hereinafter men-
tioned, and shall have set apart a sufficient fund to snswer any
future elaim that may be made in respect of any fixed and ascer-
tained sum covenanted or agreed by the lessee, to be laid out on

' the property demised or agreed to be demised, althongh the

period for laying out the same may not have arrived, and shall
have assigued the lease or agreement for a lease to the pur-
chager thereof, he shall be at liberty to distribute the residuary
estate of the deceased to aund amongst the parties entitled thereto
respectively without appropriating any part, or any further part
(as the case may be), of the estate of the deceased fo meet any
future liability under the said lease or agreement for a lease.
The executor or administrator so distributing the residuary estate
¢hall not, after having assigned the said lease or agreement for a
lease, and having, where necessary, set apart such sufficient fund
a8 aforesaid, be personally liable in respect of any subsequent
claim under the said lease or agreement for a lease. Nathing
herein contained shall prejudice the right of the lessor or those
claiming under him to follow the assets of the deceased into the
hands of the person or persons to or amongst whom the said
assets may have been distributed,

29 & 23 Vick,, o. 36, 8. 27. :

This section protects an excoutor though he has not applied to the
Oourt. Tt is rebrospective.—Smith v. Smich, 1 Dr. and Bm,, 384; He Green,
2 De.G. T, and J., 121,

X LI Tn like manner, where an executor or administrator
liable as such to' the rent, covenants, or

As to liability of exe-  goreements contained in any conveyance ou
by i"c;:'“‘i n“ggfffﬁ“; chief rent or rent-charge (whether any such
ance on rent-charge. rent be by limitation of use, grant, or

reservation), or agreement for such con-
veyance, granted or assigned to, or made and entered into with, the
testator or intestate whose estate is being administered, shall have
satisfied all such liabilities under the said conveyance or ajgree-
ment for a conveyance, as may have accrued due and been claimed
up to the time of the conveyance hereinafter mentioned, and shall
have set apart a sufficient fand to answer any future claim that may
be made in respeet of any fixed and ascertained snm covenanted
or agreed by the grantee, to be laid ont on the property conveyed
or agreed to be conveyed, although the period for laying out the
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same may not have arrived, and shall have conveyed such pro- Arrpx,

perty, or assigned the said agreement for such conveyance as
aforesaid, to a purchaser thereof, he shall be at liberty to distri-
bute the residuary estate of the deceased to and amongst the
parties entitled thereto, respectively, without apprepriating
any partor any further part (as the case may be) of such estate
to meet any future liability under the said conveyance or agree-
ment for o conveyance. The executor or administrator so distri-
buting the residuary estate shall not, after having made or executed
such conveyance or assignment, und having, where necessary, set
apart such sufficient fund as aforesaid, be personally liable in respect
of any subsequent c¢laim under the said conveyance or agreoment
for conveyanee. Nothing herein contained shall prejudice the
right of the grantor, or those elaiming under him, to follow the
assets of the deceased into the hands of the person or persons
to or among whom the said assets may have been distributed.
22 & 23 Vieb,, ¢. 35, 8. 28,

XLIL Where an executor or administrator shall have given
such or the like notices as, in the opinion

Az to digtribntion of
the assets of testator
or intestate aftor notice
given by executor and
administrator.

of the Court in which such executor or
administrator 18 sought to be charged,
would have been given by the High Court
in an administration-suit for creditors and

others to send in to the executor or ad-
ministrator their claims against the estate of the testator or
intestate, such exeentor or administrator shall, at the expiration
of the time named in the said notices, or-the last of the said
notices, for sending in such elaims, be at liberty to distribute the
assets of the testator or intestate, or any part theveof, amongst
the parties entitled thereto, having regard to the claims of which
such exceutor or administrator has then notice, and shall not be
liable for fthe assets, or any part thereef, so distributed to any
person of whose claim such executor or administrator shall not
have had notice at the time of distribution of the said assets or
a part thereof, as the case may be. Nothing in the present Act
contained shall prejudice the right of any creditor or claimant to
follow the assets, or any part thereof, into the hands of the
person or persons who may have reccived the same respectively.
122 & 23 Vict., o. 55, 8,29,
XLIIL. Any trustee, executor, or administrator shall be af
liberty, without the institution of & suit,

Trustoo,  executor, .o apply by petition to any Judge of the

&o., may apply by peti-

tion to Judge of High
Oonrti for opinion, ad-
vice, &o., in manage-
mient, &e., of frust-pros
perty,

High Court for the opinion, advice, or
direction of such Judge on dny question
respecting the management or administra-
tion of the trust-property or the assets of
any testator or infestate. Such applica-

L
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tion shall be served upon, or the hearing thereof shall be attend-
ed by, all persons interested in such application, or such of them
a8 the said Judge shall think expedient. The trustee, executor,
or administrator acting upon the opinion, advice, or direction
given by ihe said Judge shall be deemed, so far as regards his
own vesponsibility, to bave discharged his duty as such trustee,
executor, or administrator in the subject-matter of the said
application @ Provided, nevertheless, that this Act shall not extend
to indemnify any trustee, executor, or administrafor in respeet
of any act done in accordance with such opinion, advice, or divec-
tion as aforesaid, if such trustee, execator, or administrator
shall have been guilty of any fravd or wilful concealment or
misrepresentation in obtaining such opinion, advice, or direction ;
and the costs of such application as aforesaid shall be in the
discretion of the Judge to whom the said application shall be
made.

22 & 93 Vict,, ¢. 35, 8. 80. See ants, p. 218,

(leneral Provisions.

XLIV. For the purpose of this Act, a person shall be deemed
to be entitled to the possession. or to the
Tenants-forlife, &, receipt of the rents and income of im-
::];E;:il;ﬁ:gf}?u;owaiﬁ: moyeable or moveable property, although
sl his estate wmay be charged or incumbered,
either by himself or by any former owner,
or otherwise, however, to any extent ; but the estates or interests
of the parties entitled to any such charge or incumbrance shall
not be affected by the acts of the person entitled to the posses-
sion or to the receipt of the rents and income as aforesaid, unless
they shall coneur therein,

119 & 20 Vict,; ¢. 120, 8. 41,

XLV. The provisions contained in this Act shall, except
o . j as hereinbefore otherwise provided, extend
o e only to persons entitled or acting under
a deed, will, codieil or other instrument executed after this Act
comes into operation, or under a will or codieil confirmed or
revived by a codicil executed after that date, and only to pro-
perty in British India and to cases to which English ' law is
applieable.
25 & 24 Vick,, o: 145, 8. 34,

XLVI. This Act may be called “ The
Trustees’ and Mortgagees’ Powers Act,
1866.”

Short title.
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Acr I or 1880.
 An Act fo confer certain powers on Religious Societies,
' 'Waereas it is expedient to simplify the manner in which eer-
tain hodies of persons associated for the
Preauble,  purpose of maintainivg religious worship
may hold property acquired for such purpose, and to provide for
the dissolution of such bodies and the adjustment of their affairs
and the decision of certain questions relating to such bodies:

/1t is hereby enucted as follows : —

Short title, 1. This Act may be called “ The Reli-
i gions Societies Act, 1880.7
Commencement. It shall come into force af onees and

Local extent, shall extend to thewhole of British India ;

but nothing herein contained shall apply to any Hindus, Muham-
madans or Buddhists; or to any persons to whom the Governor-

. General in Council may, from time to fime, by notification in the

@

Gazette of India, exclude from the operation of this Act.
9, When any body of persons associated for the purpose
4 of maintaining relicions worship has
br&gﬁ;”&‘“ﬁ:{g new  acquired, or hereafter shall acquire, any
otherwise provided for, property, and such property has been, or
hereafter shall be, vested in trustees in
trast for such body, and it becemes necessary to appoint a new
trustee in the place of, or in addition to, auy such trustee or any
{rastee appointed in the wanner heveinafter preseribed, and no
manner of appointing such new trustee is prescribed by any
justrmment by which such property was so vested or by which the
trusts on which it is held have been declared, or such new trustee
cannot for any reason be appoinfed in the wanner so prescribed,
such new trustee may be appointed in such manner as may be
agreed upon by such body, or by a majority of not less than two-
thirds of the members of such body acinally present at the meet-
ing at which the appointment is made.
8. Every appointment of new trustees under section 2
Reiieilk | aader shall be made fo appear by some memo-
ostion 1216 be record- randum under the hand of the chairman
ol it a memorandam for the time being of the meeting  at
under the hand of the which such appointment is made. Such
fhﬁu'm“n of the meet- moemorandum shall be in the form seb
A& * forth in the schednle hereto annexed, or
a8 near thereto as circumstances allow, shall be executed and
atteésted by two or more credible witnesses in the presence of such
meeting, and shall be deemed to be a document of which the
registration is required by the Indian Registration Act of 1877,
section 17,
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4. When any new trustees have been appointed, whether in
~ the manner prescribed by any such instro-
ment ag aforesaid orin the manuer herc-
inbefore provided, the property subject to
the trust shall forthwith, notwithstanding anything eountained
in any euch instrument, become vested, without any conveyance
or other assurance, in such new trustees and the old continuing
trustees jointly, or, if there are mo old continuing trustees, in
such new trnstees wholly, upon the same trusts and with and sub-
ject to the same powers and provisions, as it was vested in the
old trustees. : . \

5. Nothing herein contained shall be deemed to invalidate

_ o any appointment of new trastees, or any
mf;g“gf f?{fmf:;{‘&‘;% conveyance of any property, which may
0T OAHTUVRIHOR. hereafter be made as heretofore was by

. law required, :

6. Any number not less than three-fifths of the members of

Provisiona for disso. @ny such body as aforesaid may, at any
lution of societies and  meeting convened for the purpose, deter-
adjustment of their mine that such body shall be dissolved,
atlairs, and thereupon it shall be dissolved forgli-
with, or at the time then agreed upon ; and all necessary steps
ghall be taken for the disposal and settlement of the property of
such body, its claims and liabilities according to the rules of
such body applicable thereto, if any, and if not, then as such
body at snch meeting may determine,

Provided that, in the event of any dispute arising among thre
members of such body, the adjustment of its affaivs shall be
referred to the principal Court of original ecivil jurisdiction of |
the distriet in which the chief building of such body is situate ;
and the Court shall make such order in the matter as it deems fit.

7. If upon the dissolution of any such body there remains,

sl after the satisfaction of all its debts and

pona dissolution 00 Hahilities, any property whatsoever, the
g‘,fmb‘“‘”" TOCRIVOPTO" | same shall nzt_pbel;mid to or distributed
among the members of such body or any of
them, but shall be given to some other body of persons associated
for the purpose of maintaining religions worship or some other
veligions or charitable purpose to be determined by the votes of
not less than three-fifths of the members present at a meeting con-
vened in this behalf, or in default thereof by such Court as last
aforesaid.

8. Nothing in sections 6 and 7 shall be deemed to affect

i _ any provision contained in any instrument

Saying "zf certain g0, the dissolution of such body, or for

ot instrus  4he payment or distribution of such pro-
perty.

Property to wesh in
new frustees.
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9. When any question arises, either in connection with the
matters hereinbefore referred to, or other-
m?gxtgnnslﬁﬁ%ge;ib wise, as to whether any person is a mem-

ber of any such body as aforesaid, or as .

to the validity of any appointment under this Aect, any person
interested in such question may apply by petition to the High
Court for its opinion on snch question, A copy of such petition
~shall be served upon, and the hearing thereof may be attended
by, such other persou interested in the question as the Court
thinks fis,
Any opinion given by the Court on an application under this
section shall be deemed to have the force of a declaratory decree.
The costs of eyvery application under this section shall bein
the discretion of the Court.

THE SCHEDULE.,

(See section 3.)
Memorandum of the appointment of new trustees of the (des-
cribe \the church, chapel ov other buildings and propesty) situate
at a meeting duly convened and sald for

that purpcae (In the vesiry of the said ) on the
day of 18 v b 1

of Chairman,
Names and descriptions of all the trastees on the constitntion
or last appointment of trustees made the day of

(here insert the same).
" Names and descriptions of all the trnstees in whom the said
(chapel and, property) now become legally vested.
Lirst—Old continuing trustees ;—
(here insert the same).
Second.~—New trustees now chosen and appointed :—
(here insert the same).
‘Dated this day of 112 4t
Signed by the said 4. B., as Chair-
man of the said Meeting, at and in

the presence of the said Meeting, on AL By

the day and year aforesaid, in the Chairman of the'

presence of : said Meeting.
C. D,

B,
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INDIAN TRUSTS ACT,

THE INDIAN TRUSTS ACT.

! Acr I1 or 1882
dn Act to define and amend the law relating to Private Trusts and
T'rustees. :

Wagreas it is expedient to define and amend the law relating
to private truste and trustees; It is here-

Fesmi by enacted as follows :—

CHAPTER 1,

PrELIMINARY.
1. This Act may be called ¢ The Indian Trosts Act, 1882 7 :
Short titla. and it shall come into force on the first
Clommencoment, day of Muarch, 1882.

It extends in the first instance fo the territories respectively
Yool elbond administered by the Governor of Madras
" in Council, the Lieutenant-Governors of
the North-West Provinces and the Punjab, the Chief Com-
missiones of Oudh, the Central Provinees, Coorg and Assam ;
and the Local Government may from time to time, by notification
in the official Gazette, extend it to any otherpart of British
India, But nothing Lerein contained affects the rules of Mu-
. hammadan law as to wagqf (a), or the
Sevinge. mutnal relations of the members of an
undivided family as determined by any customary or personal
law (b), or applies to publie or private religious or charitable
endowments (¢), or to ftrusts to distribute prizes taken in war
among the captors (d); aod nothing in the second chapter of
this Act applies to trusts created before the said day,

(n) Ante, p. 380, ;

(b) As to waste by Hindu widow, gee ante, p. 145, and as to liability
of karta to account, see p. 168 ; ag to purchaser from managex of & joint
Hindu family, p. 306, !

(¢) See p. 549.

(i) See p. 124,

9. The Statute and Acts mentioned in the schedule hercto
annexed shall, to the extent nientioned in
o plaolntes. iy Sid sch;dﬂle, be repealed in the
territories to which this Act for the time being extends.

3. A ‘trust’ is an obligation annexed to the ownership of
Interpretation-clause.  Property; and arising out of a confidence
i reposed in and accepted by the owner

? or declared and accepted by him, for the
benefit of another, or of another and the owner (a):
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the person who reposes or declares the confidence is called the
fauthor of the trust”: the person who ac-
cepts the confidence is called the  trustee s
the person. for whose benefit the confidence
is accepted is called the ¢beneficiary * -
o ! the subject-matter of the trust is called
trust-proparty ": “grnst-property * or ¢trust-money’: fthe
beneficial interest’ or ‘interest’ of the beneficiary is his right
against the trustee as owner of the trust-property ; and the in-
il strument, if any, by which the trust is
* instrament, of trust’:  declared is called the ‘instrument of trust’:
a breach of any du};y imprJ?ed on a trustee, as such, by any
aw for the time being in foree, is called
FRE A dat a ¢ breach of trust’: i ’
and in this Act, unless there be something repugnant in the
subject or confext, ‘registered’ means
registered under the law for the registra-
tion of documents for the time being in force : a person is said
to have ‘mnotice’ of o fact either when he
_ actually knows that fact ov when, but for
wilful abstention from inquiry or gross negligence, he would have
known it, or when information of the fact is given to or obtained by
his agent, under the circumstances mentioned in the Indian Con-
tract Act, 1872, section 229 (b) ; and all
expressions used herein and defined in
the Indian Contract Act, 1872, shall be
deemed to have the meanings respeetively atfributed to them by
that Act,

“author of the trust”:
“trustee ” :

* beneficiary * ;

“ registered ' :

¢ notice.”

Expressiong  defined
in Act IX of 1872,

a) See p. 16,
((h) See 3. 276,

CHAPTER IL
Or toe Onearion or Trusrs.

4. A trust may be created for any lawful purpose. The pur-
iosal pose of & trust is lawful unless itis (a)
Bt forbidden by law, or (&) is of such a
vature that, if permitted, it would defeat the provisions of any
law, or (¢) is fraudulent, or (d) involves or implies injury to
the person or property of another, or (¢) the Court regards it as
immoral or opposed to public policy.

Every trust of which the purpoese is unlawful is void. And
where a trast is created for two purposes, of which one is lawful
and the other unlawful, and the two purposes cannot be separated,
the whole trust is void,
g a9

s
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Ewplanation~=~In this seetion, the expression ¢ law’ includes,
where the trust-property is immoveable and situate in aforeign -
conntry, the law of such country. :

Tllustrations, h

(a.) A conveys property to B in trust to apply the profits to the nur-
ture of fomale foundlings to be trained up as prostitutes, The trust is
void.

(5.) A bequeathe property to B in trust to employ it in earrying on a
pmuggling business, and out of the profits thereof to support A's chil-
dren.  The trust is void.

(e.) A, while in insolvent cirenmstances, transfers property fo B in
truat for . during his life, and after his death for 2. A is declared an
insolvent. The trast for . is invalid as against his eroditors.

See Lect. I, pp. 1950,

5. No trust in relation to immoveable property is valid unless
| declared by a non-testamentary instrument
Tr“"g‘ of immoveable  jn writing signed by the author of the
YRR trust or the trustee and registeved, or by
the will of the author of the trust or of the trnstea,
No trust in relation to ‘moveable property is valid unless de-
elared as aforesaid, or unless the ownership
of moveable f the property is transferred to the
trustee.
These rales do not apply where they would operate so as to
eflectnate a froud.

Hee Lect. L1, p. 81.

Trast
property,

6. Bubject to the provisions of section five, a trust is created

RN when the author of the trust indicates with

7 reasonable certainty by any words or acts

(@) an intention on his part to create thereby a trust, (b) the

purpose of the trnst, (¢) the beneficiary, and (d) the trust-pro-

perty, and (unless the trust is declared by will or the author of

the trust is himsell to be the trustee) transfers the trust-property
to the frustee,

Tilustvations.

(a) A bequeaths certain property to B, * having the fullest confidence
that he will dispose of it for tha benefitof 7 ¢. This creates a irust so
far a8 regards o and C.

(5.) A boguesths certain property to B2, hoping he will continue it in
the family” This does nof creste a trust, as the beneficiaty is nob indi-
cated with ressonable certainty.

(e.) A bequeaths certain property o B, requesting him to distribute it
amongst such members of C's family as Z shonld think most deserving.
This does not create atrust, for the beneficiaries are not indicated with
reasonable certeinby.

(d.) 4 bequenths certain property to 22, desiring him to divide the bulk
of it among ('s children. This does not crente o trust, for the trust-pro-
perty is not indicated with sufficient certainty. " :

Ld



Act 11 OF 1882.

(e.) 4 bequeabhs a shop and stock-in-trade to B, on condition that he
pays A’s debts and a legacy to €, ''This is a condition, nob o trust for A's
credifore and €. _

A5 to implied trusts, see Teot. 111, and as to benami transactions and
eonstructive trusts, Lect 1V,

m‘:ﬁ" AT aEoM 7. A trust may be created—

(@) by every person competent to contract, and,

(b) with the permission of a principal Civil Court of original
jurisdiction, by or on behalf of a minor;

but subject in each case to the law for the time being in force
as to the circumstances and extent in and to which the anthor of
the trust may dispose of the trust-property.

See p. 124,

; 8, The subject-matter of a trust mnst
Diskjcon.af, teast, be property transferable o the beneficiary.
It must not be a merely beneficial interest under a subsisting

trust,

See p. 26.
Who may be benefi- 9. Every person capable of holding
ciary. property may be a beneficiary.

A proposed beneficiary may renounce his interest under the

Disolai L 4 trust by disclaimer add reszed to the trustee,

eiar;' imer by benefl:  or by setting up, with notice of the trust,
i a claim inconsistent therewith,

See p. 127,

. 10. [IEvery person capable of holding property may be a tros-
tee: but where the trast involves the
exercise of discretion, he cannot execute
it unless he is cowmpetent to contract (a),

Who may be trustee.

ceintorzghbound to ac- No one is bound fo aceept a trust (b).

A trust is accepted by any words or acts
Acceptance of trust,  of the trustee indiesting with reasonable
certainty such acceptance (e).
Instead of aceepting a trust, the intended trustee may, within
a reasonable period, disclaim it, and such
diselaimer shall prevent the trust-property
from vesting in him.
A diseluimer by one of two or more co-trustees vests the trust-
property in the other or others, and makes him or them sole
trustee or trustees from the date of the creation of the trust (d).

Diselaimer of trust.
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(u.) A bequeaths certain property to B and €, his exeontors, as trnstees:
for 0. B and G prove A's will. This is in itself an seceptance of the
trust, and /2 and € hold the property in trust for /. '

(b.) A transfers certain property to B in trust to sell it and to pay onb
of the proceeds A's debts. B accepts the trust and sells the properby,
BSo far as regards B, a trust of the proceeds is created for A's creditors,

{¢.) A bequeaths a lakh of rupees to &# upon certain trusts, and appoints
¢ himn his executor. £ severs the lakh from the general assets and appro-
priates it to the specific purpose. This is an acceptance of the brusb.

(a) See p. 127.
(b) 'See p. 132,
{c) See p. 120,
(d) Seeyp 152,

CHAPTER III
Or g Durmies Asp Liasiniries or TrRusThES,

11. The trustee is bound to fulfil the purpose of the trust,

and to obey the directions of the author

Trustee to exeoute ¢ tho trust given at the time of its crea-
B tion, except as modified by the consent of
all the benefigiaries being competent to contract. -

Where the beneficiary is incompetent to contract, his consent
may, for the purposes of this seetion,-be given by a principal Civil
Qourt of original jurisdiction. '

Nothing in this section shall be deemed to require a trustee. to
obey any direction when to do so would be impracticable, illegal
or manifestly injurious to the beneficiaries.

Ezplanation.—Unless a contrary intention be expressed, the
purpose of a trast for the payment of debts shall be deemed to
be (@) to pay only the debts of the author of the trost exisbing
and recoveruble at the date of the instrument of trust, or, when
such instrument is a will, at the date of his death; aund (4) in the
case of debts not bearing interest, to make such payment without
interest.

Tliustrations.

(a) 4,8 trustee, is simply authorized to sell cerbain land by public
anetion. He cannot sell the land by private coutract,

(b.) A, atrustee of certain land for X, ¥ and Z, is authorized to sell
the land to JF for a specified sum. X, ¥ and Z being competent to con-
tract, consent that 4 may sell the land to € for a less sum. 4 may sell
the land accordingly. . ! Ty /

(0.) A, s trustee for B and her children, is directed by the author of
the trust to leud, on Bs request, trust-property to &'s hushand, € on
the seenyiby of his bond. = €'becomes insolvent, and B requests 4 to make
the loan. A may refuse to muke it. :

See p. 135,
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12, A trustee is bonnd to acquaint himself, as soon as possible, Arppx.

with the nature and ecircumsfances of the
Trustoo to inform  yruer property ; to obtain, where necessary,
himself of state of i ! i X
{rust-property. a transfer of the trust-property to himself ;
and (subject to the provisions of the in-
strament of trust) to get in trust-moneys invested on insufficient
or hazardous security.

Zllustrations,

(a.) The trust-property is a debb outstanding on personal securiby.
The instrument of trust gives the trustee no diseretionary power to leave
tha debt so ontstanding, The trustee's duty is to recover the debt with-
out unnecessary delay.

(h.) 'The frust-property is money in the hands of one of two co-trustees,
No discretionary power is given by the instrument of trust. The other
co-trustee must not allow the former to retain the money for a longer
period than the circumstances of the case require.

See p. 136,

18, A trustee is bound to maintain and defend all such suits
7
and (subject to the provisions of the in-
ﬁtrlr: “tgt:fm&mgﬁt;?t strument of trust) to take snch other steps
as, vegard being had to the nature and
amount or value of the trust-property, may be reasonably requi-
site for the preservation of the trust-property and the assertion
! SEsOO.D i property
" or protection of the title thereto,

Illustration.

Thé trust-property is immoveable property which has been given
to the author of the trust by an unregistered instrument. Subject to
the provisions of the Indian Registration Act, 1877, the trustee’s duty is
to cause the instryment to be registered.

Hoe p. 137,
e 14. The trustee must not for himself
_Trustee not fo seb UD o another set up or aid any title to the
Eligl“ S 0 met- trust-property adverse to the interest of
ry. ;
) the beneficiary,
See p. 156.

15. A trustee is bound to deal with the trust-property as care-
fully as a man of ordinary priudence would
deal with such property if it were his
own; and, in the absence of a contract
to the contrary, a trustee so dealing is not responsible for the loss,
destruction or deterioration of the trust-property.

Care required from
truscee,

Hlustrations.

\'(a) A, living in Caloutta. is a trustee for B, living in Bombay, A
remits trust-funds to 2 by bills drawn by a person of undoubted credit
in favor of the trustee as such, and payable at Bowbay, The bills are
dishonoured, 4 is not bound to make good the loss,

|
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(b)) A.atrustee of leasehold property, directs tlie tenant ta pay the rents
on aceount of the trust to a banker, B, then in eredit. The rents are
accordingly paid fo B, and 4 leaves the money with 2 only il wanted,
Before the raoney is drawn out, B becomes insolvent, L, having had no
reason to believe that B was in insolvent eircnmstances, is not bound to
make good the loss.

(0.) A, n trustes of two debts for B, releases oue and compounds the
obher, in good faith, and ressonably believing that ifi js for &% inberest
to do so. A is not hound to make good nny loss cansed thersby fo B,

(d.) A.n trustee directed to sell the trust-properby by auction, sells
the same, but does not advertise the sale and otherwise fails in reasonable
diligence in inviting compatition. 4 is bound to make good the loss
caunsed thereby to the beneficiary.

(n.) A, a trustee for B, in execution of his trust, sells the trust.pro-
perty, bub from want of due diligence on his part fails to receive part of
the ﬁl')u'l‘chlh‘ie-monej'. Ais bound to make good the loss thereby cansed
to /5. I
(£) A, ntrustee for B of a polioy of insurance, has funds in hand for
payment of the premiums A neglects o pay the premiums, and the
policy is consequently forfeited. 4 is bound to make good the loes to 2.

(g.) A begneaths certain moneys to 22 and € s trustees, arud aubhorizes
them to continue frust-moneys upon the personal securily of a certain
frm in which A had himself invested them. A dies, and a change
tokes place in the firm. B and ¢ must not permit the moneys to Tomain
upon the personal securiby of the new firm.

(k) A, ntrustee for 3. allows the trost to be executed rolely by his
co-trustes, ¢ € misapplies the trust-property. 4 is personally answer-
abla for the loss resulting to 5.

Hee p. 1400 )

16. Where the trust is created for the benefit of several per-
gons in succession, and the trust-property
is of a wasting nature or a future or re-
versionary interest, the frnstee is bound,
unlese an intention to the contrary wmay be inferred from the
instrument of trust, to convert the property into property of a
permanent and immediately profitable character.

Conversion of perish-
able property.

Tllustrations.

(n.) A heguenths to B all his property in triugl for € during his life,
and on his death for I, and on D's death for H. A's property consists
of three ieasehold honses, und there is nothing in A'v will fo show
that he intended the houses to be enjoyed in gpecie. B should sell the
houses, and invest the procesds in accordance with section twenty.

(h) A bequeaths to B his three leasshold houses in Caloutta and all
the furniture therein in trush for 4 during his life, and on' his death
for D, and on D's death for # Here an intention that the honses
and furnitore should be enjoyed in specie appears cleatly, and B should
not gell them,

See p. 148,

17. Where there are more beneficiaries than one, the trastee

3 g is bound to be impartial, and must not
i af“‘“"’"t" be impar- evecute the trugt for the advantage of
e one ab the expense of another.
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Where the trustee has a discretionaty power, nothing in this apppx.

section ghall be deemed to authorize the Conrt to contral
the exercise reasonably and in good faith of such discretion,

Tllustration.

' AL trustee for B, Cand 7. is ewpowared to choose betweon several
gpecified miades of invesking the trust-property, A in good faith
chooses one of these modes The Court will nob interfere, although
the resnlt of the choice may be to vary the relative rights of B,
¢ and 2.

. Bee p. 152,

‘18, Whern the trust is created for the benefit of several

persons in snecession, and one of them

Trustee to prevent i i, nossession of the trust-property, if he
waste. ; ] |

_ : commits, or threatens to commif, any act
which is destructive or permanently injurious thereto, the trustee
is bound to take measures to prevent such act.

See p. 142,

19, A ftrustee is bound (a) to keep clear and accurate
) accounts of the trnst-property, and (b)
m%;counbsandmform- at all reasonable times, at the request of
i the beneficiary, to furnish him with full
and dceurate information as to the amount and state of the trust-
property.
See p. 157,

20. ‘Where the trust-property consists of money and cannot

: be applied immediately or at an early date
mg;::mment S doe el HI:E purposes of ghe trust, the trustee

Y. § e : :
is bound (subject to any direction coi-
tained in the instrament of irust) to invest the money on the
following securities, and on no others ;—

(@) in promissory notes, debentures, stock or other securities
of the Government of India, or of the United Kingdom of
Cireat Britain and Ircland ; :

() in bonds, debentures and annuities charged by the
Imperial Parliament on the revenues of Tndia ;.

(e) in stock or debentures of, or shares in, Railway or
other companies, the interest whereon shall have been guaranteed
by the Secretary of State for India in Couneil ;

() in debentures or other securities for money issued by,
or on behalf of, any municipal body under the authority of
any Act of a Legislature established in British India ;

(¢) on a first mortgage of immoveable property situate in
British India : Provided that the property is not a leasehold for a
term of years and that the value of the property exceeds by one-

e
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arppx. third, or, if consisting of buildings, exceeds by one-half, the
~— | mortgage-money ; or

(. F ) on any other seeurity expressly authorized by the instru-
ment of trust, or by any rale which the High Court may from
time to time prescribe in this behalf,

Provided that, where there is a person compotent to contract
and entitled in possession to receive the income of the trust-pro-
perty for his life, or for any greater estate, no investment on any
security mentioned or referred to in clauses (d), (¢) and (f)
shall be made without his consent in writing,

See p. 160, and compare ss. b and 32 of Act XVIIL of 1866, ante,
pp- 415, 4538, :

21. Nothing in section twenty shall apply to investments
made before this Act comes into force,
Mortgage of land  or ghall be deemed to preclnde an invest-
pledged to Government Yoant | 6na thort i Senbl
under Act XXVI of A S e
1871, perty already pledged as security for an
advance under the Land Improvement Act,
1871, or, in case the trust-money does not exceed three thounsand
Deposit in Govern. Tupees, a deposit thereof in a Government
ment Savings Bank, Savings Bank.

22. Where a trastee directed to sell within a specified time

f extonds such time, the burden of prov-

mﬁﬂig{tﬁ:ﬁ?& d;;ggf' ing, as between himself and the benefi-

Hod tions. ciary, that the latter is not prajudiced by

: the extension lies upon the frustee, unless

the extension has been authorized by a principal Civil Court of
original jurisdiction,

ditvstration,

A bequeaths property to B, directing him, with all convenient spoed
and within five years, to sell it, and apply the proceeds for the benefit of
(. In the exercige of reasonable discretion, & postpones the sale for six

renrs. The sale is mnot thereby rendered invalid, but () alleging that

¢ has been injured by the postponement, institutes a snit agninst B to
obtain compensation. Ia such suit the burden of proving that ¢ has
nof been injured lies on £,

See p. 172,

93. ' Where the trustee commits a breach of trust, he iz liable
el Fl to make good the loss which the trust-
ofr‘t‘:llgélty for kyennn property or the beneficiary has thereby
i sustained, unless the beneficiary has by

fraud induced the trustee to commit the breach, or the benefi-
ciary, being competent to contract, has himself, without coercion
or undue influence having been brought to bear on him, con-
curred in the breach, or subsequently acquiesced therein, with
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full knowledge of the facts of the case and of his rights as arepx,

against the trustee. - :
A trastee committing a, breach of trust is not liable fo pay
interest except in the following cases :-— :

(a) where he has actually raceived interest : G

(6) where the breach consists in unreasonable delay in paying
trust-money to the beneficiary :

(¢) wher the trustee ought to have received interest, but has
not done s0:

(y where he may be fairly presumed to have received interest.

He is liable, in case (a), to account for the interest actually
veceived, and in. cases (8), (¢) and (d), ‘to account for simple
interest nt the rate of six per cent. per annum, unless the Court
otherwise directs. : i

(¢) where the breach consists in failure o invest trust-money
and to acenmulate the interest or dividends thereon, he is liable
to account for componnd interest (with half-yearly rests) at the
same rate:

( /) where the breach consists in the employment of trast-
property or the proceeds thereof in trade or businéss, he is liable
to neeconnt, at the option of the beneficiary, either for compound
interest (with half-yearly rests) at the same rate, or for the netb
profits made by such employment. "

HNlustrations..

(a.) A trustee improperly leaves trust-property ontstanding, and it is
consequently lost : he iz linble to maks good the property lost, but he is
‘not linble to pay interest thereon. X
" (b) A bequeaths a house to £ in trust to sell it and pay the proseads
t0 . B meglects to sell the house for o great length of time, whereby
the house is deteriorabed and its market price falls. B is answerable to
€ for the loss.

. (a), A trustee is guilty of nnreasonable delay in investing trust-money
in necordance with section twenty, or in paying it 6o the heneficlary.
The trustee is linble to pay interest therson for the period of the delay.

(d.) The duty of the trustee is to invest trusf-nioney in any of the
gecnrities mentioned in section bwenty, elause (@), (¢), (¢) or (d). In-
stead of so doing, he retains the money in his hands, o is liable, ab
the oplion of the beneficiary, to be ocharged either with the amount of
the principal money and interess, or with the amount of gusl seourities
* 3 he might have purchased with the trust-money when the investment
! sﬁquld have been made, and the intermediate dividends and interest

thereon. 7 !

- é]-) "Phe instronment of trust directs the frustee to invest trust-money
‘either in any of such seearities or on mortgage of immovéable property.
Phe trustee does neither, He is liable for the principal money and
interest.

'(.£,) The instroment of trush directs the trustee to invest frust-money
“in any of such securities and bo accumulate the dividends thereon. Tha
trustee disregards the direction. He is liable, af the option of the
beneficiary, to be charged either with the amount of the principal money
and compound interest, or with the amonnt of such securities as he might
have purchased with the trust-money when the inyestment shounld haye

60
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Apppx, been made, together with the amount of the accumnlation which wonld

have arisen from a proper investment of the intermediate dividends, :

(g.) Trust-property is invested in one of the securities mentioned in
section twenty, clanse (a), (b). () or (d). The trustee sells such security
for some purpose not authorized by the terms of the instrument of
trust. | He is liable, at the option of the beneficiary, either to replace the
security with the intermediate dividends and inberest thereon, or to
nocount for the proceeds of fhe sale with interest thereon. )

(#) The trust-property consists of land.- The trustee sells the Iland
to a purchaser for a consideration without notice of the trust. The
trustee is linble, ab the option of the beneficiary, to purchase other land
of equal value to be setbled upon the like trust, or to be charged with
the proceeds of the sgale with interest,

See pp. 181, 190.
As to interest, pp. 178, 291, 313, 314, 318, [

24. A trustee who is liable for a loss occnsioned by a breach

. 0f trast in respect of one portion of the

N wetenttialiowod 1o trust-property cannot set-off against his

: liability a gain which has accrued to

another portion of the trust-property throngh another and distinet
breach of trast,

See p. 192,

truatee,

25, Where a trastes succeeds another, he is not, as such,
Non-liability for pre- liable for the acts or defaults of his pre=~
decessor's default. decessor,

See p. 198,

26. Subject to the provisions of sections thirteen and fifteen,

4 AU one trustee is not, as such, liable for a
trm‘lsi?;é;%t.fm i *l:raa.ch of trust committed by his co-

rustee :

Provided that, in the absence of an express declaration to the
contrary in the instrument of trust, a trustee is so liable—

(@) where he has delivered trust-property to his co-trastee
without seeing to its proper application :

{0) where he allows his co-tiustes to recoive trust-property
and fails to make due enguiry as to the co-trustee’s dealings there-
with, or allows him to retain it longer than the circumstances of
the case reasonably require:

(¢) where he becomes aware of 4 breach of trust committed
or intended by liis co-trustee, and either actively conceals it or
does not within a reasonable time take proper steps to protect the
beneficiary’s interest,

A co-trustee who joins in signing a receipt for trast-property
and proves that he has not received the
same is not answerable, by reason of snch
signature only, for loss or misapplication
of the property by his co-trustes,

Joining inreceipt for
conformity.
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Iltustration.

A bequeaths certoin property to B and ¢, and directs them to sell it
‘and invest the proceeds for the henefit of D, & and ¢ accordingly  sell
the property, and the purchase-moneris received by B and retained in
his hands, € pays no attention to the matter for bwo years, and then
calls on & to make the investment. # is unable to do 50, becomes
insolvent, and the purchase-money is lost. € may be compelled to make
good the amonnt.

See p, 193,

97.  Where co-trustees jointly commit a Dreach of trust, or
AL where one of them by his neglect enables
ws;;;i{:la liability of  {}e other to commit a breach of trust,
i each is liable to the beneficiary for the
whole of the loss occasioned by sach breach. :
But as between the trustees themselves, if one be less gnilty
S LR : than another and has had fo refund the
il as be:  Jogg, the former may compel the latter, or
bt his legal representntivel to the extent of
the assets lie has received, to make good such loss ; and if all be
equally guilty, any one or more of the trustees who has had to
refund the loss may compel the others to contribute.
Nothing in this section shall be deemed to authorize a
trastee who Lias been guilty of fraud to institute a sait to compel
contribution,

Bee p. 206.

28. When any beneficiary’s interest becomes vested in ano-

| ther person, and the trustee, not having

Non - linbility G of ' potice of the vesting, pays or delivers
fl'o‘gi’xf’_ e T "{;ly trust-property to the person who would
beneficiary. have been entitled thereto in the absence
of such vesting, the trustee is not liable

for the property so paid or deliversd.
| Hee p. 208,

29, When the beneficiary’s intercst is forfeited or awarded by
Ay . legal adjudication to Government, the
}Iﬂﬂbgiﬁ}’ ﬁﬁ? trastes  trustee is bound to hold the trust-property
orcet 1 forfeited go 1o theextent of such interest for the benefit
Government. of such person in such manuer as the

Government may direct in this behalf,
 See p. 126.

80, Subject to the provisions of the instrument of truss
and of sections twenty-three and twenty-

Indemuity of trustees.  six, trustees shall be respectively charge-

\ able only for such moneys, stocks, funds
and securities as they respectively actually receive, aud shall

475
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ArrpX, nof be answerable the ona for the other of them, nor for any
banker, broker or other person in whose hands any “trust- ~property

may be placed, nor for the insufficiency or deficiency of any

stocks, funds or securities, nor otherwise for involuntary losses,

Compare Act XXVIII of 1866, 5. 87, ante, p. 450, and ss. 16 and 16 of
this Act, See also ante, pp, 178, 209, 270,

CHAPTER 1V.
Or tir Riants AN Powers or TrusTEEs.

81, A trustee is entitled to have in his possession the ingtrn-

X ment of trust and all the documents of

Right to title-deads, 441, (if any) relaling solely to the trust-
property. i

See p, 211

52, Every trustee may reimburse himself, or pay or discharge

p ? out of the trust-property, all expenses

mg‘fﬁ; eif‘pef;:;bmse" properly inemred in or about the execu-

tion of the trast, or the realization, pre-

servation or benefit of the trust-property, or the protection or
support of the beneficiary.

If he pays such expenses out of his own pocket he has a first
charge upon the trustproperty for such expenses and interest
thereon ; but such charge (unless the expenses have been incur-
red with the sanetion of a principal Civil Court of original juris-
diction) shall be enforced only by prohibiting any disposition of
the trust-property without previous payment of such expenses
and ivterest,

1f the trust-property fail, the trustee is entitled to recover from
the beneficiary personally on whose behalf he acted, and at
whose request, expressed or implied, he made the payment, the

., amount of such expenses,
Where a trustee has by mistake made an overpayment to the
f beneficiary, he may reimburse the trust-

Rngfht to be recouped  property out of the -beneﬁciarj’s interest,

1{;’;&’:’:0““0“"' OVEIPEY™ - Jf sueh interest fail, the trustee is entitled

to recover from the beneﬂcmy personally
the amount of such overpayment,

Bee p. 212 ; as to overpayment, p, 180,

33. A person other than a trustee who has gained an advan-
: g . tage from a breach of trust must indem-
fr(?nl:g]:;intgr ’{:}1‘;";1::1{ nify the trustee to the extent of the
i amount actually received by such person
under the breach ; and where he is a bene-

ficiary the trustee has a charge on his interest for such amount.
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Nothing in this section shall be deemed to entitle a tmstee to arrpx.

be indemnified who has, in committing the breach of {rust, been
guilty of fraud,

See p. 217,

84, Any trustee may, without instituting a suit, apply by
1 petition to a principal Civil Court of orl-
Right to apply 0 ginal jurisdietion for its opinion, advice or
I(g’::g:g:ﬂnzpﬁm;u:; direction on any present questions respeet-
property. ing the management or administration of

& the trust-property other than questions of
detaal, difficulty or importance, not proper in the opinion of the
Court for summary disposal.

A copy of such petition shall be served upon, and the hearing
therocof may be attended by, such of the persous inferested in the
application as the Court thinks fit,

The trusteo stating in good faith the facts in such petition and
acting upon the opinion, advice or direction given by the Court
shall ke deemed, so far as regards his own responsibility, to have
discharged his duty as such trugtee in the subject-matter of the
application,

The costs of every application under this section shall be in
the discretion of the Conrt to which it is made.

Compare Act XXVIIL of 1866, s. 43, anie, p.~#b9, and see p. 218.

85,  When the duaties of a trustee, as such, are completed, he

ekt B0 neteimant is etl:titie.d to have the .accoua;ts of }fis

B Aacs R e, administration of the trust-property exa-

mined and settled ; and, where nothing is

due to the beneficiary under the trust, to an acknowledgment in
writing to that effect.

See p. 219,

$6, In addition to the powers expressly conferred by this Act
Whdbned. Kashirthy of and by the instrument of trust, and sub-
betinten) " ject to thé restrictions, if any, contained
' in such instrument, and to the provisions
of section seventeen, a trustee may do all acts which are reason-
able and proper for the realization, protection or benefit of the
- tmst-property, and for the protection or support of a beneficiary
who is not eompetent to contract,

Every trustee in the actual possession or receipt of the rents
~and profits of land as defined in the Land Improvement Act,
1871, shall; for the purposes of that Act, be deemed to be a land-

lord in possession,

Except with the permission of a principal Civil Court of origi-

nal jurisdiction, no trustee shall lease trust-property for a term
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exceeding twenty-one years from the date of execuling the loase,

nor without reserving the best yemly rent that cau be reasonably

obtained,
See p. 210,

37. Where the trustee is empowered to sell any trnst—pm perty,

_ he may sell the same subject to prior

Power to sell in 1ots, gharges or not, and either together or in

and either by publie’ jo00 o public auction or private contract,
auection or private con- (illint X 3

tract, and either at one time or at several times,

unless the instramenf® of trust otherwise

directs.

38. The trustee making any snch sale muy insert such TeASON
_ ab]e stipulations ' either as to title or

evidence of title, or otherwise, in any con-
ditions of sale or contract for sale, as he
thinks fit; and may also buy-in the property or any part thereof
at any sale by auction, and rescind or vary any contract for sale,
and resell the property so hought in, or
as to which the eontract is so rescinded,
without being responsible to the beneﬁ-
cinry for any loss occasioned thereby.

Where a trustes is divected to sell tryst-property or to invest
trust-money in the purchase of property, he
may exercise a reasonable diseretion as to
the time of effecting the sale or purchase.

" Power to gell under
gpecial conditiony.

Power to buy-in and
re-sell.

Time allowed for sell-
ing trust-property.

Llustrations.

(a) 4 br.quea,tha property to B, directing him to sell it with all con-
venient speed and pay the proueeds to €. This does not render an immes
diate sale imperative, #

(.’») 4 beqrieaths property to B, directing him to eell it at such time

and in such manyer as he shall think fit, and invest the proveeds for the

benefit of (& This does not authorize &, as'between him and €, to posts
pone the sale to an indefinite penud

ompare Aot XXVIITL of 1866, 8. 2, ante, p. 414 ; and see p. 222.
Compare Act XXVIII of 1866, 8. 3, ante, p. 444, and sea p. 223 ; as to
buying in, see p. 224 ; and as to the time for aelhng trnst pmperty,

p. 172,

89, Yor the purpose of completing any such sale, the trustee
shall have power to convey or otherwisa

N oAt e SRNOS dispose of the property sold in buch

manner as may be necessary.

Seé p. 295,

40. A trustee may, at his diseretion, call in any trust-property
invested in any' security and invest the
game on any of the securities mentioned
or referred to in section twenty, and from

Power to vary invest-
ments,

L.
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time to time vary any sach investments for others of the same arrpx.

nature.

Provided that, where there is a person competent to contract
and entitled at the time to receive the income of the trust-pro-
perty for his life, or for any greater estate, no such change of
investiment shall be made without his consent in writing.

See p. 225,

41. ‘Where any property is held by a trustee in trust for a
minor, such trustee may, at his discretion,
Ni‘;t‘;rﬁt?n :rgf’i{_}’;g; pay to the guardians (if any) of such
theis maintenanse, ko, - XDOT, OF otherwise apply for or towards
liis maintenance or education or advance-
ment in life, or the reasonable expenses of his religions worship,
marriage or funeral, the whole or any part of the income to which
“he may be entitled in respect of such property ; and such trostes
shall aceumnlate all the residue of such incowe by way of com-
pound interest, by investing the same and the vesulting incomo
thereof from time to time in any of the securities mentioned or
referred to in section twenty, for the benefit of the person swho
shall unltimately become entitled to the property from which such
accumulations have arvisen: Provided that speh trustee may, ab
any time, if he thinks fit, apply the whole or any part of such
accumulations as if the same were part of the income arising in
the then current year.

Where tha income of the trust-property is insufficient for the
minor's maintenance or education or advancement in life, or the
ressonable expenses of his religious worship, marriage or funeral,
the trustee may, with the permission of a principal Civil Court
of original jurisdiction, but not otherwise, apply the whole or any
part of such property for or towards such maintenance, education,
advancement or expenses,

Nothing in this section shall be deemed to affect the provisions
of any local law for the time being in force relating to the per-
sons and property of minors.

Hee pp. 221, 226, and Aot XXVIII of 1866, 5. 83, ante, p. 4564,

49. Any trustees or trustee may give a receipt in writing for
any monuy, securities or other moveable
property payable, transferable or deliver-
able to them or him by reason, or in the
exercise, of any trust or power ; and, in the absence of fraud,
snch receipt shall discharge the person paying, transferring or
delivering the same therefrom, and from seeing to the appli-
uﬁbiuu thereof, or being accountable for any loss or misapplication
thereof.

Compare Aot XXVIII of 1866, & 36, ante, p. 456 ; and see p. 229,

Power to give re-
ceipts.

L



480

APPDX,

R

INDIAN TRUSTS ACT.

48. Two or more trustees acting to-

&clf'ower s, gether may, if and as they think fit—

(@) sccept any composition or any security for any debt or for
any property claimed ;

(b) allow any time for payment of any debt 3

(¢) compromise, compound, abandon, submit to arbitration or
otherwise settle any debt, nccount, claim or thing whatever relat-
ing to the trust; and, -

(@) for any of those purposes, enter inta, give, exeente and do
such agreements, instruments of composition or arvangement,
reloases and other things as to them seem expedient, without
being responsible for any loss occasioned by any act or thing’ so
done by them in good faith,

The pawers conferred by this section on two or more trustees

acting together may be exercised by a gole acting trustee wlen
by the instrament of trust, ifany, a sole trustes is authorized to
execute the trusts and powers thereof.

This section applies only if and as far as a confrary intention
is not expressed in the instrument of trust, if any, and shall have
effect subject to the terms of that instrament and to the provisions
therein contained. '

This section applies only to trusts created after this Act comes
into foree, ;

 Seep.222. ,

44, When an authority to deal with the trust-property is

given to several trastees, and one of them

meﬁO&e‘;:}‘l’f;"‘gﬁaltE‘;:: disclaime or dies, the authority may be

olabiss or dles. exercised by the continuing trustees, mn-

less from the terms of the istrament of

trust it is apparent that the authority is to be exercised by a
number in excess of the numbers of the remaining trustees.

45. Where a decree has been made in a suit for the execntion

of a trust, the trustee must nob exercise

gion of trus- . s ‘
RRpeIeD, o any of his powers except in conformity

tee's powers by decree.

the Court by which the decree has been made, or, where an ap-
peal against the decree is pending, of the Appellate Court,

Seep. 232,

with such decree, or with the sanction of.

L
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CHAPTER V.
Or rau Disaprrares oF TRUSTBEES.

 46. A trustee who has accepted the trust cannot afterwards
renoance it except (a) with the permission
Tmateiﬂgannot *e  of a principal Civil Court of original juris-
2:::'99. T ROCORE  Qiction, or (b) if the beneficiary is compe-
tent to contract, with his counsent, or (¢)

by virtue of a special power in the instrument of trust.

See p. 204,

4%. A trostee cannot delegate his office or any of his duties

- either to a co-trustes or to a stranger,
gnﬁmm eanncs dele-  y,1aeq (@) the instrument of frust so pro-
vides, or (6) the delegation is in the regn-~

lir course of businesg, or (¢) the delegation is necessary, or (4) the
beneficiary, being competent to contract, consents to the delegn~

tion.

Faplanation,—The appointment of an attorney or proxy to do
an act merely ministerial, and involving no independent discretion,
is not a delegation within the meaning of this section.

Hiustrations.

(@) ‘A hegneaths certain property to B and Con certnin trusts, to be
executed by them or the survivor of them or the assigns of such survivor.
7t dies. € may bequeath the trust-property to D snd & npon the trusts
of A's will, )

(2.) A is a trustoe of certain property with power to gell the same. A
may employ an anctioneer to effect the sale,

(c.) A bequeaths to B fifty houses let at monthly rents in trust to ool-
Jeck the rents and pay them to ¢, B may employ a proper person to col
lect these rents, .

See p, 235,

48,  When there ara more trustees than one, all must join in

AL Gt the execution of the frust, except where

imtﬂ‘;in' 1 R the, instrument of trust otherwise pro-
ik vides

See p, 240,

49.  Where a diseretionary power conferred on a trustee is not
SN exercised reasonably and in good faith,
Control of disoretions o power may be controlled by a prinei-

il el pal Civil Court of original jurisdiction,

See pp. 163 and 242,
Gl
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50. In the absence of express divections to the contrary con-

Tosten. .\ oy . s, tained in the mstrument of trust, or of &

s contract to the contrary entered into with

Uk the beneficiary or the Court at the time of

u.cceptmg the trust, a trustee has no right to remuneration for his
trouble, skill and loss of time in execnting the trust,

Nothing in this section applies to any Official ‘Crustee, Admi-

nistrator-Greneral, Public Curator, or person holding a ceftificate
of ndmuustratzon.

See p, 242,

: b1. A trustee may not use or deal
trm;ize::?g’ ?gﬁ ‘;Ez with the trust-properiy for his own profit
own profit, or for any other purpose unconnected with
: the trust,

 See p. 250,
52. No trustee whose duty it is to sell trust-property, and no,

et s Hess dade v ot agent employed by such trustee for the
Wasarh iy ;mt. bay. purpose of the sale, may, directly or in-

directly, buy the same or any interest

therein, on his own account or as agent for a third person.
See p. 256,

53. No trustee, and no person who has recently ceased to be
a trustee, may, without the permission of a
principal Civil Court of original jurisdic-
tion, buy or become mortgagee or lessce
of the trust-property or any part thereof ;
and gneh permisgion shall not be aiven unless the proposed pur-
chuse, mortgage or lease is mamft,st.ly for the advantage of the
beneficiary.

And no trustee whose duty it is to buy or to obtain a mort-
gnge or lease of particular property for the
beneficiary may buy if, or any part there-
of, or obtain s mortgage ot lease of it or any part thereof, for
himself.

See pp. 261 and 280.

Trastes may not buy
beneficiary’s  interest
withoul permisgion.

Trustee for purchasge,

o4, A trustee or co-trustee whose duty it is to invest trust-

money on mortgage o personal security

Co-trustees may N0t  must not invest it on 2 morigage by, or on

s the personal security of, liimself or one of
. his co-trustees,

See p. 265.

I
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CHAPTER VI,

Or a8 Ricurs AND Liapinitis: of rHE BENEFIOTARY,

55. The beneficiary has, subject to the provisions of the in-
sirument. of trust, a right to tlie rents

rB’:‘g“t bo rents and o0 4 profits'of the trust-property.

profil
See p, 268,

56. The beneficiary is entitled to have the intention of the
Right to epecific exe-  uthor of the trust specifically execated to
cution, the extent of the beneficiary’s interest 3
_and, where there is only one bencficiary and he s ecompetent
i ' to econtract, or where theré are several
o vit fo- Keakatdr af beneficiaries and they are competent to
possession. : !
contract, and all of one mind, he or they:
may  require the frustee to transfer the trust-property to him or
them, or to such person as he or they may direct. '
- When property has been transferred or bequeathed for the
benefit of a macried woman, so that she shall not have power to
deprive herself of her beneficial interest, nothing in the second
clause of this section applies to such property diring her mar-
riage. ] )
y Rlustrations. ;
(a.) Certain Government securitios are given tio trustees upon trust to
acoumnulate the interest until 4 attaind the age of 24, and then to trans-
fer ahag'ross amount to him, A, on attaining majority, may,as the person
exclusively interested in the trust-property, require the trustees to trans-
fer it iminediately to him. A

(5.) A bequeaths Rs, 10,000 to trustees upon trust to purchase an
annuiby for 4, who has attained his majority, and is otherwise competent;
tocontract, B may claim the Rs. 10,000.

(e.) < transfers cerbain property t8 2, and directs him to sell or invesh
it for the benefit of €. who is competent to contract, € may elect to
take the property in its original character.

’

Sec'p. 471,

57. The beneficiary has a right, as against the trustee and all
il { persons claiming under him with hotice of
m&f?{fﬁgﬁ“gg’i&ifﬂ? the trust, to inspect and take eopies of the
menhnfit:l'uat., a.ccou;:ta, instrument of trust,” the documents of
&o. title relating solely to the trust-property,

the accounts of the trust-property and the
vouchiers (if any) by which they are supported, and the cases
subumitfed and opinions taken by the trustee for his guidance iu
the discharge of his duty,

See p. 272,

I,
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58. The beneficiary, if competent to contract, may transfer

Right to transfer be-

i et bmions time being in force as to the circum-

stances and extent in and to which he may
dispose of such interest:

Provided that when property is tramsferred or bequeathed
for the benefit of a married woman, so that she shall not have
power to deprive herself of her beneficial interest, nothing in this
section siall authorize her to transfer such interest during her
marriage.

See p. 273,

59, Where no trustees are appointed or all the trustees die,
disclaim or are discharged, or where, for
any other reason, the execution of a trust
_ by the trustee is or becomes impracticable,
the beneficiary may ivstitute a suit for the execution of the
trust, and the trust shall, so far as may be possible, be executed
by the Court nntil the appointment of a trustee or new trustee,

See p. 282,

Right to sue for exe-
gution of frast.

60. The beneficiary has a right (subject to the provisions of
the instrnment of trust) that the trust-
property shall be properly protected and
beld and adninistered by proper persons
and by a proper nnmber of such persons,

Eaplanation I.—The following are not proper persons within
the meaning of this section :—

A person domiciled abroad : an alien enemy : a person having
an interest inconsistent with that of the bencficiary : a person in
jnsolvent eircumstances ; and, unless the personal law of the
beneficiary allows otherwise, o Married woman and a minor.

Eaplanation T7—When the administration of the trust in-
volves the receipt and custody of money, the number of trustees
shounld be two at least,

Right to proper tins-
tees.

2ilustrations.

(a.) A,oneof several beneficiaries, proves that B, the trustes, has
improperly disposed of part of the trust-property, or that the property is
in danger from £« being in insolvent circumstances, or that he is inea-
pacitated from acting as trustee, 4 may obtain a receiver of the trust-
property.

(b)) A begueaths certain jewels to B in trust for €. B dies daring
Ay lifotime ; then A dies. (i3 entitled to have the property conveyed
to a trustee for him.

- (e.) A conveys certuin properby to four trustees in trust for B, Three
of tho trustees die. B mayinstitute a suit to have three new brustees
appointed in the place of the deceased trusboes,

L.

his interest, but subject to the law for the
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(d.) = A conveys vertain property to three trustees in trugt for, B, All  apppx.

the frastess disclaim, B may inshitute a snib to have three trustees
appointed it place of the trustees so disclaiming.

(a.) A, a trustee for B, refuses to act, or goes to reside permanently
ot of British India, or is declaved an insolvent, or compounds with his
ereditors, or suffers a co-trustee to commit & breach of trust. B may in-
stibute a suib to have 4 removed and a new trustee appointed in his yoom.

See p. 284,

61, The beneficiary has a right that his trustee shall be ecom-
pelled to perform any particular act of his
duty as such, and restrained from commit-
ting any contemplated or probable breach
of trusé,

Right to compel to
any act of duty.

IHiwstrations,

() A contracts with .5l to pay him monthly Rs. 100 for the benefit of
)" B writes and signs o letter declaring that he will hold in trust for €
the money 8o to be paid. A fails to pay the money in sccordance with
his contract. ¢ may compel /i on a proper indemnity, to allow ¢ to sue
on the contract in £’s name, )

(%) A is trustee of certain land, with a power to sell the same and pay
theé procoeds to 8 snd Cequally. A is aboub to make an improvident
gale of the land, B may sue on behalf of hinself and Cfior an injunction
to restrain A4 from meking the sale,

See p. 287,

62, Where a trustee has wrongfully bought trust-property,
the beneficiary has a right to have the
property declared subject to the trust or
vetransferred by the trustee, if it remains
in his hands unsold, or, if it has been bought from him by any
person with notice of the trust, by such person. Butin such
case the beneficiary must repay the purchase-money paid by the
trustee, with interest, and such other expenses (if any) as he bas
properly incurred in the preservation of the property ; and the
trusteo or purchaser must (a) account for the nett profits of the
property, (6) be charged with an occupation-rent, if he has been
in nctual possession of the property, and (¢} allow the beneficiary
to deduct a proportionate part of the purchase-money if the pro-
perty has been deteriorated by the acts or omissions of the trustee
or purchaser.
- Nothing in this section—

(a) impairs the right of lessees and others who, before the
institution of a suit to have the property declared subject to the
‘trust or retransferred, have eontracted in good faith with the
 trustee or purchaser ; or

_' (b) entitles the beneficiary to have the property declared sub=
ject to the trust or retrausferred where he, being competent to

Wronglful purchase
by trustee,

FARLEL,

L
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contract, has himself, without coercion or undue influence hav_hfg
been brought to bear on him, ratified the gale to the trustee with
fall knowledge of the facts of the case and of his rights as

*against the trustee,

See p. 289,

63. Where trust-property comes into the hands of a third
; person inconsistently with the trust, the
Following' trust-pro-  haneficiary may require him to admit for-

riy—

into the hands of Mally, or may institute a suit for a decla-

third persons ; rabion, that the property is comprised in

the trust.

Where the trustee has disposed of trust-property, and the
imoney or other property which he has
received therefor can be traced in his
hands, or the hands of his legal represen-
tative or legatee, the beneficiary has, in respect thereof, rights as
nearly as may be the same as his right= in respect of the original
trust-property. !

into that into which
it has been converted.

Illustrations.

(a.) A,a trustee for B of Ra. 10,000, wrongfully invests the Rs, 10,000
in the purchase of certain land. B is entitled to the land.

(h.) A, wtrustes, wrongfully purchases land in his own name, partly
with his own money, partly with money subject to a trust for B, Bis
entitled to a charge on the land for the amcunt of the trust-money so
misemployed.

+Ses P 291,

< 64. Nothing in section sixty-three entitles the beneficiary

Saving of rights of Yo any right in respect of property in the
certain transferrees. hands of—

(a) atransferree in good faith for consideration without having
notice of the trust, either when the purchase-money was paid, or
when the conveyance was executed, or—

(b) a transferree for consideration from such a transferree,

A judgment-creditor of the trustee attaching and purchasing

trust-property is not a transferree for consideration within the
meaning of this seetion., - y

Nothing in section sixty-three applies to money, currency notes
and negotiable instraments in the hands of a bona fide holder to
whom they have passed in cirenlation, or shall be deemed to affect
the Indiah Contract Act, 1872, section 108, or the liability of a
peérson to whom a debt or charge is transferred, -

See p. 201,
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65, Whera a trustee wrongfully gells or otherwise transfers svrox.

¢ trast-property, and afverwards himself
. Acquisition by trustee  hocomes the owner of the property, the
of irust-property wrong- o S Leaat! o A1
fully converted, property agmn becomes  su ject to the
~ trust, notwithstandiiig any want .of notice
.on the part of intervening transferrees in good faith for consider-
ation,

See p 813, _
66. Where the trustee wrongfully mingles the trust-property
Right in case of blend. with his own, the beneficiary is entitled to
ed property. a charge on the whole fund for the amount
i due to him. )
Sec p. 314,

67. If a partner, being a trustee, wrongfully employs trust-
o ana iy ' property in the bt}siuess or on the account
1 r;:fb:em?m%;“z; of the partnership, no other partner is
trnst-property for pazt-  1iable therefor in his personal capacity to
nership purposes, the beneficiaries, unless he had notice of
‘the breach of trust.

The partners having such notice are jointly and severally liable
for the brgach of trast.

lustrations, ;

{a.) 4 and B arve partners. .4 dies, having bequeathed all his property
{o # in trnst for Z and appointed B his sole executor. B, instesd:of

winding up the affaivs of the partnership, retains all the assets in tha’

business, Z may compel him, ss partuer, to account for so much of the
rofits a5 are derived from .’s share of the capital, B is also answerable
to Zfor the improper employment of A's assets,

(5.) 4,4 trader, bequeaths his property to B in trust for €, appoints ¥
his sole execuitor, and dies. B enters into partnership with X and ¥ in
the same trade, and employs 'y assets in the partnership-business. /2
grives an indemnity to X and ¥ againet the claims of €. Here X and ¥
.ate jointly liable with /& to (0 as having knowingly become parties to the
breach of trust committed by £. ;

See p. 319:

68. Where one of several beneficiaries—

Tiability of benefi- (a) joinsin committing a breach of trust,
clary joining in breach or
of trust. (b) knowingly obtains any advantage
therefrom, without the consent of the other beneficiaries, or

(¢) becomes aware of a breach of trust committed or intended
to be committed, and either actually conceals it, or does not
within a reasonable time take proper steps to protect the interests
of the other beneficianes, o :

() has deceived the trustee, and thereby induced him to com-
mit a breach of trust, / '

]

L
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APPDX. the other beneficiaries are entitled to have all his beneficial
~—— interest impounded as against him and all whoe claim under him
(otherwise than as transferrees for considerativn without notice
of the breach) until the loss caused by the breach has been com-

pensated.
When 'property has been transferved or bequeathed for the

benefit of a married woman, so that she shall not have power to
deprive herself of her beneficial interest, nothing in this section
applies to such property during her marriage.

fee p, 322,

(9. Every person fo whom a beneficiary

Rights and liabilities transfers his interest has the rights, and
of beneficiary’s trans- 18 subject to the liabilities, of the hene-
ferron, ficiary in respect of such inferest at the
date of the transfer, '

See p. 524,

CHAPTER VIL

Or Vacaring tae Orriog oF TRusTeE

70. The office of a truste® is vacated
by his death or by his discliarge from his
office.

Uffice how vacated.,

See p. 326,

71. A trustee may be discharged from
his office only as follows :—
{a) by the extinction of the trust ;
(%) by the completion of his duties nnder the trust;
(e) by such means as may be prescribed by the instrament
of trust ;
]{d) by appointment under this Act of a new trustee in his
ace ;
§ (¢) by consent of himself and the beneficiary, or, where there
are more beneficiaries than one, all the beneficiaries being com-
petent to contract, or :
(/) by the Court to which a petition for his discharge is pre-
sented under this Act, '

Discharge of trustee.

See p, 327,

72. Notwithstanding the provisions of section eleven, every
trustee may apply by petition to a prin-
cipal Civil Court of original jurisdiction
to be discharged from his office; and if
the Court finds that there is sufficient reason for such discharge,

Petition fo be d
charged from trust.
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it may discharge him accordingly, and diveet his costs to be paid ,pppx,

out of the trust-property. But whers there is no such reason,
the (ourt shall not discharge him, unless a proper person can
be found to take his place.

See p. 330,

73. Whenever any person appointed a trustee disclaims, or
' any trustee, either original or substituted,
dies, or is for a continnous period of six
wmonths absent from British India, or leaves
British India for the purpose of residing abroad, or is declared
an insolvent, or desires to be discharged from the trust, or refuses
or becomes, in the opinion of a principal Civil Court of original
jurisdiction, unfit or parsonally incapable to act in thie trust, or
accepts an inconsistent trast, a new trustee may be appointed in
his place by——

(a) the person nominated for that purpose by the instrument
of trust (if any), or

(b) if there be no such person, or no such person able and will-
ing to act, the author of the trust, if he be alive and competent to
contract, or the surviving or confinuing trustees or trustee for the
time being, or legal representative of the last surviving and con-
tinuing trustee, or (with the consent of the Court) the retiving
trustees, if they all retire simultaneously, or (with the like con-
sent) the last retiving trustee. '

Every such appointment shall be by writing under the hand of
the person making it.

On an appointment of a new trustee the number of trustees
may be increased,

The Official Trustee may, with his consent and by the order of
the Court, be appointed nnder this section, in any case in which
only one trustee is to be appointed and such trustee is to be the
gole trustee,

The provisions of this section relative to a trustee who is dead
include the case of a person nominated trustee in a will but dying
before the testator, and those relative to a continuing trustee
include a refusing or retiring trastee if willing to act in the
execubion of the power.

Compnre Ach XXVII of 1866, 8. 34, ante, p. 433 ; and see p, 333,

Appointment of new
trustees on death, &e,

74.  Whenever any such vacancy or disqualification oceurs, and

e it is found impracticable to appoint a new

kg by trustee under section seventy-three, the

i beneficiary may, withont instituting a suit,

apply by petition to a principal Civil Court of original jurisdiction

for the appointment of a trustee or a new trustee, and the Court
may appoint a trustee or a new trustee accordingly.
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In  appointing new trustees, the Court shall have. regard

. . ({a) to the wishes of the author of the

Runle for selecting  jrugt as expressed in or to be inferred
4 B oy from the instrument of trost; (4) to the
wishes of the person, if any, empowered to appoint new trastees ;
{¢) to the question whether the appointment will promote or
impedé the exccution of the trust; and (d) where there are more
beneficiaries than one, to the intergsts of all such beneficiaries,

Comyare Act XXVIL of 1866, & 05, ente, p. 434 ; and as to selecting
new trustees, see p. 285, }

75, Whenever any new trustee is appointed under saction
I seventy-three or section seventy-four, all

Vesting Ofttr“";sm' the  trust-property for the time being
perty In new Wustees.  vested in the surviving or continuing
trnstees or trustee, or in the legul ropresentative of auy trastee,
shall become vested in such new tinstee, either solely or jointly
with the surviving or continning trustees or frustee as the case
may require,

Hvery new trustee so appointed, and every trustee appoinied by

9. Court either before or after the passing
ml;owers of mew brus-  of ¢liis Act, shull have the same powers,
; authorities and discretions, and shall in

all respects act, as if he had been originally nominated s trustee
by the anthor of the trust. '

Compare Act XXVII of 1866, s, 36, ante, p. 436,

76. On the death or discharge of one of several co-trustees,
the trust survives and the trust-property
passes to the othiers, unless the ingtrument
of trust expressly declares otherwise, i

Survival of trust.

See p. 335.
CHAPTER VIIIL. i
Or TuE Exriscrion ox TRUSTS.
gu’f;;‘:é how extin- 77 A trust is extinguishod—

(¢) when its purpose is completely fulfilled ; or

() when its parpose becomes unlawful ; or

(¢) when the fulfilment of its purpose becomes impossible by
destruetion of the trust-property or otherwise ; or :

(d) when the trust, being revecable, is expressly revoked.

See p. 335,
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: revoked at the pleasure of the testator.
A trust otherwise created can be revoked only—
. (a) where all the beneficiaries are competeut to contract--by
their consent ;
(b) where the trust has been declsred by a non-testamentary
imstrament or by word of month—in exercise of a power of revoea-
I tion expressly reserved to the anthor of the trust; or
(¢) where the trost is for the payment of the debts of the
author of the trast, and has not been communicated to the
creditors—at the pleasare of the author of the trust.

Illnstration.

4 conveys property to B in trush to sell the same, and pay out of the
proceeds the olaim of A's creditors. A reserves no power of revocabion.
1f no communication has been made to the creditors, A may revoke the
trust, . Bul if the creditors arve parties to the arrangement, the trust
cannot bo revoked withont their conseut.

See pp. 53, 68—70 and 336.

; 79. No trnst can be revoked by the
Revooation nob to de-  gughor of the trust so as to defeat or preju-
feat what trustees have . i AN
- dice what the trustees may have duly done
daly done, " :
in execution of the trust,

Bee Wilding v. Rickards, 1 Coll., 655,

CHAPTER IX.*
Or cmprary OsBricarions 1x THE Narure oF Trusrs.

Ll i
h Bliration. 14 80. An obligation in the natnre of &
nar{u:r:f zrnisgl.:}a creat- trust is created in the following cates.

81. Where the owner of property transfers or bequeaths if,
and it cannot be inferred consistently with

Where it does not ap-  the attendant circumstances that he inten-
}’::;dﬂ“tgo“;;:;i‘;;rﬁ ded to dispose of the beneficial interest
besiafloinl interest. therein, the transferree or legatee must hold
f snch property for the benefit of the owner

or his legal representative.

Tlustrations.

(a.) A conveys land to B without consideration, and declares no frust
‘of any part. It cannot, consistently with the circumstances under which

* This Chapter deals with implied, resnlting, and constructive trusts,
As to these, see Lectures I11 and IV.
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xppny, the transfer is made, be inferred that A intended to transfer the bene-

ficial interest in the land. & holds the land for the benefit of 4.

(#.) A conveys to B two fields, ¥ and Z, and devlares a trust of ¥, but
snys nothing about 7 It cannot, consistently with the civeumstances
under which the transfer is made. be inferred that 4 inbended {o transfer
the beneficial interest in Z & holds Z for the benefit of 4.

(e) A transfers certain stock belonging to him into the joint names of
himself and B. It cannob, consistently with the cirenmstances under
which the transfer is made. be inferred that 4 intended to transfer the
beneficial interest in the stock during his life. A4 and B hold the stock
for the benefit of A during Lis life,

(d.) A makes a gift of certain land to his wife /2. Bhe takes the bene-
ficial interest in the land free from any trust in favour of 4, for it may
be inferred from the circumstances thab the gift was for B's benefit.

8. Where property is transferred to one person for a

consideration paid or provided by another

Transfor fo oue for narson, and it appears that such other
consideration paid by i : e
S hakdiiy, . person did not intend to pay or provide

such consideration for the benefit of the
transferree, the transferree must hold the property for the benefit
of the person paying or providing the consideration.

Nothing in this section shall be deemed to affect the Code of
(ivil Procedure, section 817, or Act No. XI of 1859 (to improve
the law relating to sales of land for arvears of revenue in the Lower
Provinces under the Bengal Presidency ), section 46, -

83. Where a trust is incapable of being executed, or where the
| trust is completely exesuted without ex-
Trust incapable 0({ hausting the trust-property, the trustee, in
ﬁ;ﬁﬁg“ °§xﬁ§‘l’:‘;§f§g the absence of a direction to the contrary,
trust-property. must hold the trust-property, or so much
+  thereof as is unexhausted, for tne benefit

of the author of the trust or his legal representative,

Tllwstoations,

(@) A conveys certain land to B-—
“apon brust,’” and no trust is declared ; or
“ ypon trust to be thereafter declared,” and no svoh declaration
i% ever made ; or
upon trusts that ave too vague to be execnted ; or
upon trusts that become incapable of taking effect ; or
*u trost for ¢V and @ renounces his interest under the brust.

In each of these cases B holds the land for the benefit of 4. ;

(b)) A transfers Rs. 10,000 in the four per cents. to £, in trust to pay
the interest annunally accruing due to (! for her life. 4 dies, Then C
dies. 2 holds the fund for the henefit of A's legal representative.

{¢.) A comveys land to B upon irust to sell it and apply one moiety of
the proceeds for certain charifable purposes, and the other for the main-
tenanoce of the worship of an idol. # sells the land, buf the charitable
purposes wholly fail, and the mainteuunce of the worship doss nob
exhansl the second moiety of the proceeds. B holds the first moiety and
the part unapplied of the second moiety for the benefit of A or his legal
representative,
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(4.) A bequeaths Rs. 10,000 to 8, to be laid out in buying land to be
eonveyed for purposes which either wholly or partially fail to take effect.
B holds for the benefit of 4’s legal representative the undisposed of in-
terest in the money or land if purchased.

84, Where the owner of property transfers it to another for
Wil e s it O i!leggl purpose, and such purpose is not
purpose. carried into execution, or the trunsferror is
not ag guilty as the transferree, or the effect
of permitting the fransferree to retain the property might be to
defeat the provisions of any law, the transferree must hold the
property for the benefit of the transferror.
85, Where a testator bequeaths certain property upon trust,
’ and the purpose of the trust appears on
pmeiuh-fer illegal 4o face Pof the will to be unlawful, or
during the testator’s lifetime the legatee
agrees with him to apply the property for an nnlawful parpose,
the legatee mast hold the property for the benefit of the testator’s
legal representative.
Where property is bequeathed, and the
Bequest; of which re revoention of the bequest 18 prevented by
vocation is prevented coercion, the legatee must hold the pro-
by voercion, perty for the benefit of the testator’s legal
representative.
86. Where property is transferred in pursnance of a contract
whick is linble to rescission, or induced by
Transfer pursuant 0 fraud or mistake, the transferree must, on
rescindable contrack.  ...iving notice to that effect, hold the
property for the benefit of the transferror, subject to repayment
by thelatter of the consideration actually paid.
§7. Where a debtor becomes the executor or other legal
i representative of his creditor, he must
di_g?g‘febf:;ﬁ::ﬁge" hold the debt for the benefit of the per-
S * sons interested therein.
88. Whera a trustee, executor, partner, agent, director of a
company, legal adviser, or other person
ﬁa{“g;&?&ge gained by 4 030 ih a fidneiary character to protect
the interests of another person, by avail-
ing himself of his character, gains for himself any pecuniary
advantage, or where any person so bound enters into any dealings
under circumstances in which his own interests are, or may be,
adverse to those of such other person and thereby gains for him-
self a pecuniary advantage, he must hold for the benefit of such
other person the advantage so gained.

Tllustrations.

(a ) A, an execubor, buys af an undervalue from B. a legatee, his claim
under the will.  /4is ignorant of the value of the bequest. A must hold
for the benefit of B the difference bebween the price and value.
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(h.) 4, a trastes, uses the trust-property for the purpose of his own
husiness, . holds for the benefit of his beneficiary the profits srising
from such user, )

' (e.) A, ateustee, retires from his trust in eonsideration of his sneeessor
paying him a sym of money. . holds such money for the benefit of his
beneficiary.

(d.) A, s partner, buys land in his own name with funds belonging to
the partmership, 4 holds such land for the benefit of the parbnership.

(2.) A, o partner, employed on behulf of himself and his co-parbuers in
negotiating the terms of a lease, clandestinely stipulates with the lessor
forpayment to himself of a lakh of rupees. A holds the lakh for the
benefit of the partnerghip.

(f) A and B are partners. A dies. B, instead of winding up the
affairs of the partnership, retains all the assetis in the business, - B mist
account to J'¢ legal representative for the profits arising from A's share
of the capital, ¥

(¢.) A, an sgent employed to obtain a lense for B, obtains the lease for
himself, 4 holds the lease for the benefit of B. |

() A, s guardian, buys up for himself incumbrances on his ward /s
estate at an undevrvalue. 4 holds for the benefit of # the incummbrances
go bought, and can only charge him with what he has actually paid.

89, Where, by the exercise of undue influence, any adyantage

is gained in derogation of the interests of

A’l‘f““t?gﬁgfﬁm‘:’dﬁby another, the' person gaining such advin-.
neg o of IMARE T tage without consideration, or with notice
1 that such influéuce hus been exercised,

must hold the advantage for the benefit of the person whose inter-

ests have been so prejudiced,
90. Where a tenant-forlife, co-owner, mortgagee or other
- qualified owner of any property, by avail-
quﬁ(};::i‘t’:gi f;:med by ing himself of his pozit?onpas {;,ucl{,' gains
an advantage in derogation of the rights
of the other persons - interested in the property, or where any
such owner, as representing all persons iunterested in such pro-
perty, gains any advantage, he must hold, for: the benefit of all
persons so interested, the advantage so gained, hut subject to
repayment by such persons of their due shave of the expenses
properly incurred, and to an indemnity by the same persons
against liabilities properly contracted in gaining such advantage.

Illustrations.

(a.} A, the tenant-for-life of leasehold property, renews the lease in his
own name and for his own benefit, 4 holds the renewed lease for the
benefit of all fhose interestod in the old lease.

(h.) A village belongs to o Hindn family. 4. one of its members. pave
nazeana to Government, and thereby Ermurea his name to be entered na
the indmdar of the village. A4 holds the village for the benefit of himseli
and the other members.

(2.) A mortgages land to B, who enters into possession, 7 allows the
Government revenue to fall into arrenr with a view to the land being put
up for sale and his becoming himself the purchaser of it. The land is
accordingly sold to &. Bubject to the repayment of the amount due on

themortgnge, nnd of his expenses properly incurred as mortgagee, &7 holds

the land for the benefit of A,
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91, Where a person acquires property with notice that another

A person has entered into an existing con-

. Property scquired  fpaet  affecting that property, of which

f(;ﬂ;;:;we of existing . ynocific performance could be enforced,

i the former must hold the property for the

benefit of the latter to the extent necessary to give effect to the
eontraet,

92.  Where a person contracts to buy property to be held on

' trust for certain beneficiaries, and buys the

Purchuse by pemson  pronerty gecordingly, he must hold the

;2?;‘;1‘;%’;%;&‘;;&3:& property for their benefit to the extent

" necessary to give effect to the contract.

98. Where ereditors compound the debts due to them, and

' one of such creditorg, by a secret arrange-
; ‘.\d;.’“;mge ofsecretlyl ment with the debtor; gains an undue
mpoinﬁx?t;? cr:giv::;':. advantage over his co-creditors, he must
hold for the benefit of such creditors the

advantage so gained,
94. In any case not coming within the scope of any of the
. preceding sections, where there is no trust,
cage?sging;i;rl::f;t;rﬁ but. the person having possession of pro-
ided Eor. perty has not the whole benefieial interest

therein, he must hold the property for the.

benefit of the persons having such interest, or the residue thereof
(as the case may be), to the extent necessary to satisfy their jusé
demands.

Lilwstrations,

(a.) 4, an exeentor, distribuites the assets of his fiestator 5 to the lega-
tees withont having paid the whole of B'¢ debts. The legatees hold for
the henefit of #'s creditors, to the extent necessary to sabisfy their just
demands, the assets so distributed.

(5.) A by mistake assnmes the character of n trostee for /7, and under
colour of the trust receives certain moneys. B may compel him to
acoount for such moneys.

(e.) A makes a gift of a Jakh of rupaes to B, resecving to himself, with
B’s sssent. power to revokeat pleasure the gift as to Rs. 10,000. 'The
gift is void as to Re. 10,000, and B holds that sum for the benefit of A

95. The person holding property in accordance with any of
the preceding sections of this chapter must,
so far as may be, perform the same duties,
and is subject, so far as may be, to the
game liabilities and disabilities, as if he were a trustec of the
- property for the person for whose benefit he holds it :

. Provided that (a) where he rightfully cultivates the property
‘or employs it in trade or business, he is entitled to reasonable
remuneration for liis trouble, skill and loss of time in such culti-
vation or employment; and () where he holds the property by

Obligor’s Auties, liabi-
ities and disebilities,
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