
3 5 6  GIFT MUST BE CEKT.UM.

Li/;rTuitm signification is derived chiefly from the Statute of Elizabeth
___! (43 Eliz., e. 4), Those purposes are considered charitable

which that Statute enumerates, or which by analogies are 
deemed within its spirit and intendment; and to some 
such purpose every bequest to charity generally shall be 
applied. But it is clear, liberality and benevolence can 
find numberless objects not included in that Statute in the 
largest construction of it. The use of the word ‘ chari
table' seems to have been purposely avoided in this will, in 
order to leave the Bishop the most unrestrained discretion. 
Supposing the uncertainty to be no objection to its vali
dity, could it be contended to be an abuse of the trust 
to employ this fund upon objects which all mankind 
would allow to be objects of liberality and benevolence, 
though not to be said, in the language of this Court, to be 
objects also of charity? By what rule of construction 
could it be said, all objects of liberality and benevolence are 
excluded which do not fall within the Statute of Elizabeth ?
The question is, not whether he may not apply it upon 
purposes strictly charitable, but whether be is bound so to 
apply it ? I am not aware of any case in which the 
bequest has been held charitable, where the testator has 
not used that word to denote his general purpose, which 
this Court has determined to be charitable in its nature.” 1

in Johnston v. Swann? Jemmil v. Verril? Waldo v, 
Coley? and Horde v. The Earl of Suffolk„s vague bequests 
were upheld. But with regard to these cases Lord 
Cottenham, L. C., in Ellis v. Selby? said: “ Johnston v. 
Swann and Jemmit v. Verril are directly at variance 
with the other eases on the same subject, Waldo v, Coley 
was determined before the decision, that a private charity 
could not be carried into effect by this Court; 7 that explains 
the case, and reconciles it with the other cases. In Horde 
v. The' Earl of Suffolk, Sir John Leach took no notice of 
the objection that a private charity could not. be carried into 
effect, although that objection appears to have been urged.” 

o?e«mcer- ®°,a 8 ^  to a corporation “ for a purpose,” where no pur- 
tatnw Pose* expressed, is void for uncertainty.8 Where a testator

* And Bee Williamw ». Kershaw, 5 C. and F., I l l ;  Ellis v . Selby, 1 M.
and 0., 286.

; 886 ( n ) .  ■■ is Yes:, 200. * 1 M. and C„ 202.
* f h d - * 2 M. and It,  69. 7 See ante, p. 801.

. Corporation of Gloucester v. Osborn, 1 It L. C., 272; S. C., turn. Mayor 
of Gloucester v . Wood, 3 Hare, 131.
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bequeathed a sum of money to the trustees o f a chapel Lecttjew 
“ to be appropriated according to statement appended;'’ and XI1- 

.no statement was appended, it was held, that the Court ~“  
could not presume a charitable object in the bequest: and. 
if not charitable, the object was so indefinitejthat the gift 
must fail.1 But a bequest for such charities and other pub
lic purposes as lawfully might be “ in a certain parish,” is 
good, it being a gift to trustees to be laid out in charities 
for tire benefit of the parish.2

Parol evidence is admissible to explain a latent ambi
guity in the description of a charity in a will.3

In construing a will containing charitable bequests, the Principles 
Court must not lean to the side of avoiding the will in 
order to gain money for the family, nor, on the other hand, 
strain to support the will to gain money for the charity *
But when a charitable bequest is capable of two construc
tions, one of which would make it void, and the other which 
would render it effectual, the latter must he adopted.5

In construing a will relating to : charity of great anti
quity, contemporaneous usage may be referred to.8

If a testator has manifested a general intention to give Cy p r i a .  

to charity, the failure of the particular mode in which the 
charity is to be effectuated will not destroy the charity; 
but the Court will substitute another mode of devoting the 
property to charitable purposes, though the formal inten
tion ass to the mode cannot be accomplished, or, as iris 
called, will execute the testator’s intention cy mbs, and for 
this purpose will direct a scheme to be framed.7 The doc
trine of cy prhs means, that where there is a general chari
table purpose for an object mentioned by a testator o f such 
a kind that the Court can satisfy itself that somo other 
object can be found in a reasonable degree nearly answer
ing such charitable purpose, then there shall be an applica
tion in favour of that object.8 The jurisdiction of the Court 
to act on the cy prbs doctrine upon the failure of a specific 
charitable bequest arises whether the residue be given to

* Aston v. Wood, L. R., 6 Eq., 419.
* Dolan M a o d erm o tt, L. R., 3  Oh., 6 7 6  ; a n d  see Podook c. A tto r n e y -  

G e n e ra l, I< R.,3 Oh. Div., 342.
8 In  re Kilvert’s Trusts, L. R,, 12 Eq.. 183 ; ib.. 7 Oh , 170.
* Dolan v- Macdormott, L. R., 3 Oh.. 678, per Lord Cairns.
f Bruce v. The Presbytery of Deer, L. R., 1 So. App., 96.
4 Attorney-General v. Sidney Sussex College, L. It., 4 Oh., 722.
’  Moggridge d, Thackwell, 7 Ves.,69.
* Russell v. Kellett, 3 Sm, and G., 261, per Stuart, V.C.
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3 5 8  A L T E R IN G  SCH EM E OF C H A R IT Y

Lfxttjhe charity or not, unless upon the construction o f the will a 
srL direction can be implied that the bequest, if it fails, should 

go to the residue.1 *
Altering The Court has power to alter from time to time the 
scheme, g^eine o f a charity which has been settled by a previous 

decree of the Court, if the circumstances require it ,3 But 
the Court will not subsequently change the application, 
even to a purpose" identical with its original object, unless 
satisfied that the proposed application will be as beneficial 

the existing one.® Apparently, when a scheme has once 
been settled for the application of a charitable fund, an 
alteration in it can only be made with the consent of the 
persons authorized to act under s. 539 of the Civil Proce
dure Code.4 *

Gift for ̂  A  trust for “ charitable and pious uses” generally,6 or 
purposes * “ to and amongst the different institutions," to which be- 
generaiiy. quests have been given ; “ or to any other religious institu

tion as my trustees may think proper,” 8 or for “ the poor,” 7 
is good. Where a testator directed the residue o f his per
sonal estate to be divided for certain charitable purposes 
mentioned by him, “ and other charitable purposes as I do 
intend to name hereafter,” and died without naming any 
other charitable purposes, it was held, that there was a 
disposition o f the residue in favour of charity, to be carried 
into effect by the Court, having regard to the objects parti
cularly pointed out by the Court.8 

Particular Where a charitable gift is made for particular pur* 
purpose poses which fail, and the gift is to charity generally, 
where'gift the Court will execute the intention of the donor cy prfa. 
i? ;o “ When,” said Lord Brougham,® “ a testator gives one 
generally, charitable fund to three several classes of objects, unless 

lie excludes by most express provisions the application 
of one portion to the purpose to which the others are 
destined, it is clear that the Court may thus execute his 
intention in the event of an impossibility o f applying 
that portion to its original destination. The character

1 Mayor of Lyons ». The Advocate-General of Bengal, L. ft., 3 I. A., 32.
* Attorney-General a. St. John's Hospital, L. It., 1 Oh., 92,
5 Attorney-General «. Stewart. L .  It., 14 K q . .  17.
4 Ibid, * Attorney-General v: Herrick, Amb,,.712.
* W ilk inson , v. L in d g ren , L. R .. 5 Oh.. S70.
’ Attorney-General v. Ranee, cited Ambl., 422.
n Mills v. Farmer, 1 Mer., 55. Sec Gangabai v Thava Mulla 1 Bom.

O. G’., 71.
* Attorney-General v. The Ironmongers Co., 2 M, & K,, 586.
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FAILURE OB' OBJECT OF TRUST. 359

of charity is impressed on the whole fund; there is good Lecture 
sense in presuming that, had the testator known that 
one object was to ‘’ fail, he would have given its appro
priated fund to the increase of the funds destined to the 
other objects of his bounty; and there is convenience in 
acting as he would himself have done. This is the foun
dation of the doctrine of cy prte" And, therefore, gifts to 
charities which have ceased to exist at the time of the 
testator’s death,1 or subsequently fail by reason of the 
objects of the bounty no longer existing, as where a fund 
was given for ransoming British slaves in Turkey and 
Barbary,2 will be administered cy prhis.3 * So, if a sum is particn]ar 
devoted to a charitable purpose, but the particular charity ci.nr.tv ..<# 
to be benefited is not so described as that it can be ascer- Uescri ' 
tained, the Court will direct it to be applied to a charity 
o f a similar nature* Again, where a testator gives a sum 
of stock to trustees, and shows a clear intention to dispose 
o f the whole o f  the dividends for the benefit of charitable 
institutions, and does in tact specify some of them and 
the yearly sums to be paid to them, but leaves blanks for 
the names of others and for the sums to be paid to them, 
the Court will carry out the testator’s intention cypria, and 
will frame a scheme for the application of the remaining 
dividends.5 Where property was given to the Kent 
County Hospital, and there was no hospital having pre
cisely “that name, it was held, that a general hospital 
must be presumed to have been intended, and the Kent 
County Ophthalmic Hospital could not take the legacy; but 
that it must be divided between two hospitals which to
gether supplied the place of a general county hospital.®

In the foregoing cases, the gifts were to charities gener- 
ally, the fund had the character of charity impressed upon where no 
it,“ and the Court, therefore, carried out the general inten-intention 
fcion of the testator. But there is another class of cases charity 
where the testator has not shown an intention to give to generally, 
charity generally, but only to benefit some particular 
charity. And if such object fails, the fund will not be

1 Haytor «. Trego, 6 .Russ., 113; Marsh v. Attorney-General, 2 J. &
If 61

* Attorney-General v . Ironmongers Co., 8M .it K., 576; Or. & Ph.,
208 ; 10 C. & F., 908 ; and see Attorney-General v. Glynn, 12 Sim., 84.

5 In re Prison Charities, L. B., 16 Eq., 129 ; Attorney-General v.
Haiskey, ib„ 140 (»). .

‘ Simon ». Barber, 5 Russ.. 112. 5 Pieschell v. Pans, 2 S. A S., 384.
• In re Alehin’s Trust, L. R., 14 Bq., 230.



8 6 0  APi’O-RTION.MEXT OF FUND.

XiBCTCftB applied cy pres, but there will be an intestacy, and It will 
xri- fall into the residue. “ Now,” said Kindersley, V. C . , 1 

" there_ is a distinction well settled by the authorities. 
There is one class of eases, in which there is a gift to 
charity generally indicative of a general charitable pur
pose, and pointing out the mode of carrying it into effect; 
if that mode fails, the Court says the general purpose of 
charity shall be carried out. There is another class in 
which the testator shows an intention not of general 
charity, but to give to some particular institution ; and 
then if it fails, because there is no such institution, the 
gift does not go to charity generally.” 2

Again, if the Court has no power to enforce the execution 
of the proposed trust, nor to settle a scheme for the admi
nistration o f the charity cy prte, there will be art intes
tacy, and the fund will fall into the residue. Thus, where 
a testator gave certain funds to the President and Vice- 
President o f the United States, and the Governor of Penn
sylvania, upon trust, to build and. endow a college for the 
instruction o f youth in the State of Pennsylvania, and 
directed that moral philosophy should be taught therein, 
and a professor should be engaged to inculcate and advocate 
the natural rights of the black people of every clime and 
country until they be restored to an equality of rights 
with their white brethren throughout the Union, and the 
trustees disclaimed the gift, it was held that the trust failed.3

A friendly society is not a charitable institution, and 
therefore the doctrine of cypres will not, on the society 
being voluntarily dissolved, be applied to a bequest in ado 
to it in aid of its funds; but the same will fall into the 
testator’s residuary estate.4 * *

Apportion- a fund w given to trustees upon trust to divide 
tiient of between certain charities and legatees, and the trustees do 
fund. not apportion it as directed, the Court will divide it between 

the charities and legatees equally, on the principle that 
‘ equality is equity.’ 8 In Down, V. Worrall-' a testator

1 Ciark v. Taylor, 1 Drew., 644.
2 See also Cherry v. Mott, 1 If. and Or., 123 ; Russell ?>. Kellett,

3 Sm. and G., 264 ; L an gford  v. R o w l a n d ,G i f t ,  627 ; Fisk i . A ttorn ey - 
General, L. R ., . 13q», 521 ; C lephane ». T he L ord  P rov ost o f E dinburgh ,
L, R., :l Sc. Apia, 417 ; In re Maguire, 1. li„ 9 Eq., 632.

3 New t>. Bonaker, L. B., 4 Eq., 655.
4 In re Clark's Trust, E. R., 1 Ch. Dir., 497.
•Doyley v. Doyley and Attorney-General *. Doyley, 7 Ves., 58 («) ; Izod

«. Izod, 32 Bear., 242. * I S .  & K., 561.
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GIFT OVER OX FAILURE OF OBJECT. 3 6 1

gave a fund to trustees, upon trust, to settle such part at Lfctubb 
their discretion either for pious and charitable purposes XIT- 
.01* otherwise for the benefit of the testator’s sister and her 
children; and it was lield, that this was a personal trust 
which a representative of the surviving trustee could not 
execute, and that a sum which remained at the decease 
of the surviving trustee, and which had not been applied 
either to charitable purposes or for the benefit of the 
testator’s sister and her children, was undisposed of, and 
belonged to the testator’s next-of-kin. The case, apparent
ly, conflicts with those referred to above. But in Sal-us- 
bury v. Dentav,,1 Wood, V. C., pointed out that the case 
was distinguishable, saying, “ It is one thing to direct a 
trustee to give a part of a fund to one set of objects, and 
the remainder to another, and it is a distinct thing to direct 
him to give ‘ either’ to one set of objects, ' or ’ to another.
Down v. Worrall was a case of the latter description.
There the trustees could give all to either of the objects.
This is a case of the former description. Here the trustee 
was bound to give a part to each.”

Where a single fund is given for several charitable 
objects, and one of them is bad, the principle on which 
the Court acts is, that if it can be ascertained what are the 
proper proportions to be attributed to the several objects, 
it directs an inquiry on the subject; but if from the nature 
of the gift it appears impracticable to fix the proportions, 
the Court divides the fund equally between the different 
objects.2 So, if a fund is given to be applied to certain 
charitable objects in certain proportions and the value of 
the property increases, the accretions will be apportioned 
among the different objects of the charity pro rata.3

If property is given for the benefit of a particular 
charity, and subsequently the charity is severed, as in the 
case of a gift for the repairs of a church in a particular 
parish, which is afterwards divided into two parishes, the 
gift cannot be apportioned.4

Where a fund is given for charitable purposes with a Gift over, 
gift over in case any of the purposes should be void or 
fail, the gift over is good.5

1 3 K. & J., 539. 2 Hoare v. Osborne, L. E., I Eq., 58S.
* Attorney-General r. M archant. L. l i . .  3 E q.. 421.
4 hi re Church, Estate Charity Wandsworth, L. R., ti Oh., 296.
5 Be Themiaines v. Be Eouneetal, 5 Russ., 2Sd ; Hall«. Warren, 9 H.

L. C., 420.
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g(52 BREACH OF TRUST.

Lecture A gift to a charity in a foreign country is good, though
XII. the Court cannot see to the administration of the charity.1 

Ci.a*it~in i*1 Mtifov.1 v. Reynolds? a testator bequeathed the residue 
foreign “  0f  his estate “ to the Government of Bengal, to-be applied 
country. cjmritable, beneficial, and public works, at and in the 

city of Dacca in Bengal, for the exclusive benefit of the 
nati ve inhabitants, in such manner as they and. the Govern- 
im-nt might- regard as most conclusive, to that end,” and it 
was held that tire bequest was good.

Breach of The Court has, in- the case of charities, jurisdiction to 
trust. redress a breach of trust, where the objects of the founder 

have been prevented or neglected. It has also authority 
to direct a scheme in order to enforce the more complete 
attainment of those objects. It has power and authority, 
wlion the objects contemplated by the founder cannot be 
carried into effect, to direct the application of the revenues 
of the charity to promote objects-in accordance with the 
spirit of the original foundation the actual compliance 
with which has become impossible. But it has no autho
rity to vary the original foundation and to apply the 
charity estates .in a manner which .it conceives to be. more 
beneficial to the public, or even such as the Court may 
surmise that the founder would himself have contemplated 
could he have foreseen the changes which have taken 
place by the lapse of time.3 Bor instance, a fund given 
f o r  purpose of establishing a hospital ia a  particular town 
cannot be applied towards lighting find paving the town/
So a gift to the poor o f a certain parish cannot be given 
to the poor of'another parish.5 But a gift “ for the relief 
of the poor” may be applied to building a schoolh.ou.se and 
educating the poor o f the parish,8 or in aid of the poor rates, 
and so in relief of the parish.7 So, a gift to be applied 
towards finding a .schoolmaster, and for the pains of such 
master, may be applied towards rebuilding and repairing, the 
schoolroom and schoolhouse, because these are necessary/'

> Attorney-General v . Sturgo, 19 Beav.. 597. 1 .1 Fh., 185.
3 Attorney-General r. Sherborne School, 18 Beav., 25b.
* Attorney-General c. Kell, 2 Beav., 67o. •
» Attorney-General t .  Brandretli, 2 Y. & 0, C. C., 200.
8 Wilkinson t\ Mai in, 2 Tyr., 544.
? A-ttornev-Genoral t>. Blizard, 21 Beav,, 2H3.
* Attorney-General *. Mayor of Stamford, 2 Swanst., 592. As to fim-ls 

given for a particular sect, see Attorn cy-General r. Banco, L._U., t- Ho 
50;> ■ <>r religious worship, Attorney-General t\ Fear sob, 3 Mer., 400 , 
Foley 1/*. Woutner, 2 J. & W., 247,
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PROCEDURE. 363

I n  England, i f  the trustees o f  a  ch a rity  are  g u ilty  o f a  Lecture 
breach  o f trust, th e  mode o f obtain in g redress is  by  w a y  
o f inform ation in  the name o f the A ttorn ey-G en era l a t the Mods of 
instance o f some person w ho is  called a * re la to r ; The 
sovereign  is parens patvies, an d  i t  is the d u ty  of the 
A tto rn ey-G en era l to  see that ju stice  is adm inistered to ev ery  
subject. R e lators need not be person ally  interested . T h ey 
are required m e re ly  because the A ttorn ey-G en eral, pro
secutin g a suit in the name o f the Crown, w ould not he 
liab le  to costs, and unless some persons w ere m ade res
ponsible, proceedings m ight be in stitu ted  v e r y  oppressive 
to individuals.1

I n  th is cou n try  the mode o f redress is  regu lated  by the Civil 
C iv il  Procedure Code,2 w hich contains the follow ing 
p ro v is io n s :—  s. 539.

“ In case, of any alleged breach of any express or construc
tive trust created for public charitable purposes, or whenever the 
direction of the Court is deemed necessary for the administration 
of any such trust, the Advocate-General acting ex officio, or two 
or more persons having a direct interest in the trust, and 
having obtained the consent in writing of the Advocate-General, 
may institute a .suit in the High Court or the District Court 
within the local limits of whose civil jurisdiction the whole or 
any part of the subject-matter of the trust is situate, to obtain a 
decree

(а) appointing new trustees of the charily ;
(б) vesting any property in the trustees of the charity ; ^
(e) declaring the proportions in which its objects are entitled;
(d; authorizing the whole or any part of its property to be let, 

sold, mortgaged, or exchanged;
(e) settling a scheme for its management; or granting such 

further or other relief as the nature of the case may require.
The powers conferred by this section on the Advocate-General 

may, outside the Presidency-towns, he exercised also by the 
Collector or by such officer as the Local Government may appoint 
in this behalf.”

T h e  A dvocate-G eneral is not a  necessary p a r ty  to a su it 
b ro u gh t by the m anagers of the tem ples and endowm ents 
c>f a particular sect, to have a  w i ll  bequeathing property 
for the purposes o f the tem ples and endowm ents construed, 
fo r  a  declaration o f the p la in tiffs ’ rights, and to have

’ Lewin, 7tli Edn., 790.
* Act A of 1877, b. C3S, as amended by Act All of 1870, »• 82.
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3 6 4  A C C O U N T .

L ecture property dedicated by the will to religious purposes ascer- 
XTI. tained and secured, though it is' desirable that such suit* 

should be brought only with his consent or by. leave of 
the Court.1

Worshippers or devotees of an idol are entitled to bring 
a suit, complaining o f a breach of trust with reference to 
the funds or property belonging to the idol or appendant 
to its temple. But it is doubtful, whether this section is 
applicable to the devasth/m of an idol or temple, dedicated 
merely to the purposes of such idol or temple.3

The representatives o f a testator who has created trusts 
for religious or charitable purposes, in which the repre
sentatives are not personally interested, may institute 
proceedings to have abuses in the trust rectified, there 
being no officer in this country who has such power of 
enforcing the due administration of religious or charitable 
trusts by information at the relation of some private indi
vidual as is possessed by the Attorney-General in England.3 
Such a suit should not be admitted unless the plaintiff 
gives security for costs.4

Tha Vatmular Joski of a village has the right to recover 
pecuniary damages from a person who has intruded upon 
Iiis office and received fees properly payable to him. But 
the Court will not grant any injunction, against such 
intruder, which would' have the effect o f forcing upon any 
section o f the community the services of a priest whom 
they are unwilling to recognize, and forbidding them to em
ploy a. priest whom they are willing to recognize, and 
forbidding them to employ a priest whose ministrations 
they desire.®

Tremit- Trustees of charities must account in the same manner 
of mlsVeos as ordinary trustees. Limitation will not run against them 
t»account, ^  case of an express trust.6 But the misapplication 

of the funds may have been going on a great length of 
time, and then the Court may seta limit to the period over 
which tlio account is to be taken. “ It does not follow,

1 Panobcowrie Mull v. Chumroolall, I. L. It., 8 Calc., 563 See also 
Artvooato-General. r. Vishvanath Atmaram, 1 Bom., Appac., is. As to rests 
of the Attorney-General upon making' an application in the matter or a 
clmritv. see fare  Dulwich College, L. 15 E q.,29 i.

* ludbabai Korn Cliimuaji Sali v. Chimnaji Bin Bamji ball, 1. h. 1..,
Bomb., 27.3 Brojomohun Doss v. Hurroloil Doss, I.'L. R., 5 Calc., u>o.
4 {hid.
. Rajah Valad Shivapa v. Krishna Chat, I. L. B., 3 Bom., 232.
* See ante, p. 186.
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NEW TRUSTEES.. 3 6 5

sa id  S ir  T . P lanner, M . R .,1 "  th a t  r e l ie f  w ill be g iv e n  a fte r  a  Lecture  
g r e a t  len gth  o f  tim e , i t  b ein g  th e co n stan t cou rse o f C o u rts  ~ s L
o f  E q u ity  to  d iscou rage s ta le  dem ands. E v e n  in  cases 
o f  fra u d , in  w h ic h , i f  recent, th ere  w o u ld  h a v e  been no 
d o u b t, lapse o f t im e  h as induced th e  C o u rts  to  re fu se  th e ir  
in terferen ce. I n  ease o f ch a ritie s , th is  p r in c ip le  h as often 
b een  acted  on w h en  there h as been  a  long p erio d  du ring 
w h ic h  a  p a r ty  h as, under an  innocent m ista k e , m isap p lied  
a  fu n d  from th e lach es and n eg lect o f  others,— th a t  is, from  
n o  one o f th e p u b lic  settin g  h im  r i g h t ; a n d  w h en  th e 
accou n ts h ave  in  consequence becom e en tan gled , th e  C ourt, 
u n d e r  its  g e n era l discretion , con sid erin g  th e  enorm ous 
e x p e n se  o f  th e en q u ir ies , the g re a t  h ard sh ip  o f  c a llin g  upon 
re p re se n ta tiv e s  to  refund w h a t fa m ilie s  h a v e  sp en t, a ctin g  
u p o n  the notion o f  its  bein g th e ir  p ro p e rty , h as been in the 
h a b it , w h ile  g iv in g  re lie f, o f  f ix in g  a  period to th e  account.”  3

C on tem poran eous usage m a y  b e referred  to , an d  th e 
C o u r t  w ill  n o t assum e a  lo n g  series o f breach es o f  tru st 
to  h a v e  been com m itted .3

I f  the trustees have been acting under a mistake, the 
Court will not call hack any disbursements made before 
the commencement of the proceedings, or before the trustees 
had notice that their dealings were to be examined into.4

If the instrument creating a charitable trust does not Ne«v trus- 
contain provisions for the appointment o f new trustees,tfcCS* 
the Court will direct an inquiry as to who are proper 
persons to be appointed, and will make the appointment.5

T h e  “ R e lig io u s  Societies A c t  o f  1 8 8 0 ” ® p ro v id es,7 th a t  New tms- 
“  w h e n  a n y  b o d y  o f  persons asso c iated  fo r th e  purpose o f  for 
m a in ta in in g  re lig io u s  w orsh ip  h a s  acqu ired , o r  h ereafter maintain- 
s h a ll  acquire, a n y  p ro p erty , an d  su ch  p ro p e rty  h a s  been, or ^ urgc^"r_ 
h e re a fte r  sh a ll be, vested  in  tru s te e s  in  tru s t  fo r  such body, ship, 
a n d  i t  becom es n ec e ssa ry  to a p p o in t a  n ew  tru ste e  in  th e 
p la c e  of, or in  ad d itio n  to, a n y  such  tru stee  or a n y  tru stee  
a p p o in te d  in  th e  m anner h e re in a fte r  p rescrib ed , an d  no 
m a n n e r o f a p p o in tin g  such n e w  tru stee  is  p rescrib ed  b y  
a n y  in stru m e n t b y  w h ich  it  w a s  so vested , o r b y  w h ich  th e  
t ru s ts  on w hich i t  is  held  h a v e  b een  declared , o r  such n ew

’ Attorney -General v. Mayor of Exeter, Jac., 448.
3 Attorney-General v. Sidney Sussex College, L R., 1- Ch., 722.
3 As to the periods for which the account may be carried back, see 

Eewin, 7tli Edn., 798.
4 See Lewiu, 799. ‘  Act. I of 1880.
s Davis v. Jenkins, 3 V. and B., 151. r Section 2.
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3 6 6  .V/IW TRUSTEES.

L ecture trustee cannot for any reason 6 s appointed in the manner 
x n - so prescribed, such new trustee may be appointed in such 

manner as may be agreed upon by such body, or by a 
majority of not less than two-thirds of the' members of 
such body actually present at the meeting at which the 
appointment is made.”

Kemonm- Section 3 provides, that the appointment shall be reeord-
<h<m <>f ap-ed in a memorandum under the hand of the Chairman, and 
pomt.mcut, . . -i registered.
Vesting Section 4 provides, that “ when any new trustees have 

been appointed, whether in the maimer prescribed by any 
such instrument as aforesaid, or in the manner hereinbefore 
provided, the property subject to the trust shall forthwith, 
notwithstanding anything contained in any such instru
ment, become vested, without any conveyance or other 
assurance, in such new trustees and the old continuing 
trustees jointly, or i f  there are no old cont inuing trustees, 
in such new trustees solely, upon the same trusts and with 
and subject to the same powers and provisions, as it was 
vested in the old trustees/’ And s. 5 saves any existing 
modes of appointment and conveyance.

Appoint- The Official Trustees’ A ct1 provides, that “  if  any person 
rmm of shall be about to grant, assign, or settle any property,
Trustee to moveable or immoveable, of what nature or kind soever, 
charitable upon or subject to any trust, whether for a charitable, pur- 
tlMt' pose or otherwise, it, shall he lawful for such person, with 

the consent of the Official Trustee, to appoint him, by the 
deed creating the trust, to be the trustee of such settle
ment ; and upon such appointment the property so granted, 
assigned, or settled shall vest in such officer and his suc
cessors in office, and shall he held by him and them upon 
the trust declared and contained in the said deed. Pro
vided always, that the consent of the Official Trustee shall 
be recited in the said deed, and that the deed shall be duly 
executed by the Official Trustee: provided also, that no 
trust for any religious purpose shall ever be held by the 
Official Trustee, under this or any other section of this 
Act.”

And a 10 of the Act provides, that “ if any property 
is subject to a trust, whether for a charitable purpose 
or otherwise, and there shall be no trustee willing to act or 
capable of acting in the trusts thereof, who is within the

1 XVII of 1866, s. 8.
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VISITORS OF CHARITT. 867

local' lim its o f th e Ordinary or extraord inary  original c iv il Lbctgbb 
jurisdiction o f the H igh Court, or i f  property  is subject to ^  
a  trust, and a ll the trustees, or the su rv iv in g  or continuing 
trustee, and a ll the persons beneficially interested in tins 
said trust sh all be desirous th at the Official Trustee shall be 
appointed in th e room of such trustees or trustee, then, and 
in any such case, it  shall he law fu l lor the H igh C ourt, on 
petition, and w ith  the consent of the Official Trustee, to 
appoint the O fficial Trustee to be the trustee o f such p ro 
p e r ty : and upon such appointm ent such property  shall 
ve st ’ in the Official Trustee and his successors in office, and 
sh all be held b y  him  and them upon the sam e trusts as the 
sam e were held previous to such appointment.

Section 45 o f the Trustee A c t 1 provides, that, in  cases Vesting ;
to  which E n g lish  law  is applicable, “ it shall be law fu l 
for the H igh  C ourt to exercise the powers herein conferred charity, 
fo r  the purpose o f vesting an y im m oveable property, stock,
Governm ent securities, or th in g in action, in  the trustee or 
trustees o f a n y  charity  or society, over w hich ch arity  or 
society the H igh  Court w ould have jurisd iction  upon su it 
d u ly  instituted', w hether such trustee or trustees shall h ave 
been duly appointed by any power contained in an y  deed 
or instrum ent, or by the decree o f the sa id C o u rt, or b y  
order made upon a  petition to the said Court.

When a  ch a rity  has been established b y  charter, the visitors, 
visito rs are th e founder and his heirs,2 and failing them, 
the Crown,3 4

I t  is the d u ty  o f the visitors to regulate and control the Controlling 
m anagem ent o f  the charity. And w ith  th is duty  t h : . - ™ ~ ' ' ?
C ourt w ill not interfere, though it w ill in terfere w ith the 
m anagem ent o f the revenues o f the charity. _ “  There is  
nothing better established, ’ said  Lord Com missioner Eyre,*
“  than that th is Court does not entertain a general ju risd ic
tion  or regulate and control charities established by charter.
T h ere the establishm ent is fixed  and determ ined ; and the 
C ourt has no pow er to v a ry  it. It  the governors estab
lished for the regulation o f  it  are not, those who h ave 
the m anagem ent of the revenue, this Court has no

1 XVII of I860.
■’ Attorney-General v. Gaunt. 3 Sw., 148 («)• ,

• * Attorney-General v . Dixie, 13 Ves., 619, 683 ; I n  r»  Queens College,
Cambridge, Jac., 1. _

4 Attorney-General t\ Governors of the Foundling Hospital, 2 Ves. J.,
47.

Ifpt 7. ' X • ;• , .7 V * /li-,, - '\e



3 6 8  SUBSEQUENT GIFT.

Lecture jurisdiction; and if it is ever so much abused, as far as 
X]̂  respects the jurisdiction of this Court, it is without remedy; 

but if those established as governors have also the manage
ment of the revenues, this Court does assume a juris
diction of necessity, so far as they are to be considered 
as trustees of the re venue. The result is, this Court must 
not hastily take upon itself to interfere with those who 
have by charter, or by Act of Parliament, the whole control 
over the charity. But where, having also the manage
ment of the revenues, they are' abusing their trust, the 
Court has jurisdiction.” 1 “ As to the revenue it is quite 
clear,” said Lord Eldon,® “ that where there is a local 
visitor as to the conduct and management of the school 
if in the original instrument a trust is expressed as to the 
application of the revenue, this Court has jurisdiction to 
compel a due application.” 3 “ Where there is a clear and dis
tinct trust,” said Rornilly, M. R .,4 “ this Court administers 
and enforces it as much where there is a visitor as where 
there is none. This is clear, both on principle and autho
rity. The visitor has a common law office and common 
law duties to perform, and does not superintend the per
formance of the trust which belongs to the various officers 
which he may take care to see are properly kept up and 
appointed. It is the duty of the Court to .see that the 
trusts are properly performed, notwithstanding that there 
may be a special or a general visitor.”

Subsequent -!t' & subsequent donor gives property to the charity 
gift. without a declaration of a special trust, it will fall under 

the general Statutes and rules of the charity, and be regu
lated with the rest of its property.8 

Purchaser The rule that a purchaser without notice from a pur- 
witbout chaser with notice of a breach of trust is not liable, does 
purchaser*11 apply in the ease o f a charity, and in such a case the 
with notice, purchaser is bound by the claim of the charity. In other 

respects the principles of equity as to the doctrine of 
notice are applicable to charities in the same manner as 
between private persons/

1 And see Attorney-General v. Magdalen College, 10 Bear., 402 ; Attor
ney-General 'v. Archbishop of York. 2 It. & M.( 461.

2 Ex jiartc Berkhsmpstead Free School, 2 V. & B., 138.
3 And see Attorney-General v, Browne’s Hospital, 17 Sim., ISC.
• 17 Beav.. 466.
5 Green v. Bntherforth, 1 Yes,, 478.
0 Lewiu, 7th Edn., 780.

|i| <SL
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RELIGIOUS TRUSTS AMONG HINDUS. 3 6 9

Trustees of charities in England could not, before the Lecture 
restrictions which have been imposed upon them by Sta- ■ 
tute, have made an absolute disposition of the trust-estate. Alienation 
But there was no positive rule, that in no instance could 
an absolute disposition be made, for then the Court itself 
could not have authorized such an act—a jurisdiction 
■which it is acknowledged has, from time to time, been 
exercised in special cases. “ I do not,doubt,” said Wigram,
Y. C.,1 “ of the existence of this power in the Court; the 
trustees have the power to sell at law, they can convey 
the legal estate, but it is only a Court of Equity that can 
recall the property, and if that Court should sanction a 
sale, it would be bound to protect the purchaser.” The 
true principle was, that an absolute disposition was then 
only to be considered a breach of trust when the proceed
ing was inconsistent with a provident administration of 
the estate for the benefit of the charity. And the trans
action was strongly assumed to be improvident as against a 
purchaser until he had established the contrary.2 The 
principles above stated apply here, as the Charity Acts are 
not extended to this country.

Among Hindus, property of every kind maybe dedicated Region* 
to religious and charitable purposes, whether by gilt voter 
vivos, or by will ; 3 and such dedications of property do not Hindus, 
require the assent of the State.4 Except in families governed  ̂
by the Mitakshara law, there is no limit to the amount of 
property which may he dedicated; in one case all the family 
property was permitted to be applied to the support and 
worship of the family idol.5 According to Hindu raw 
as current in Bengal, the gift of joint and undivided 
property for religious and charitable purposes to the extent 
of the donor’s share is valid.6 And under the Mitak
shara law, a father may give a small portion of the ances
tral estate for pious purposes without the consent of the 
sons.7

1 Attorney-General v. Mayor of Newark, 1 Hare, 400.
2 See Lewin, 7th Edn., 41)1. T_
* Mavne, § 359 : and see Ramtonoo Mullicky. Eamgopal Munich, 1 Kb .,

245; Sona'tim Bysack v. S. M.. Juggut Soon dree Dosses, 8 Moo. I.

< Jugsrut Mohini Porseo v. M. S. Sokhee Money Dossee, 14 Moo.
I. A., 302. „  , , . . .

« Radhabullnb Tagore v. Gopee Mohnn Tagore, 1 Motley s Dig., :«.0,
8 Komlakant Ghosal *. Earn Hurree JNund Gramee. 4 Sel., 198.
9 Gopal Chand Panda #. Baba Kunwar Singh, 5 Sol., 24.

■ c\ \
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3 7 0  ‘ GIFT MUST BE CERTAIN.

LjscwtraB A  gift to charitable or religious purposes forms an excep- 
XiL tiou to the general rule against perpetuities. “ It being 

i’erpetui- assumed to be a principle of Hindu law that a gift can be 
tw. made to an idol, which is a caput mortimm and incapable

of alienating, that principle cannot be broken in upon by 
CotminiMc, engrafting upon it the English law of perpetuities.” * But 
gi£t to idol. t;he rule against perpetuities cannot be avoided by means of 

a colourable gift to an idol. Thus, where a Hindu, by will, 
devised certain property consisting of a family dwelling- 
house and land, to trustees for ever, for the residence, main
tenance, and performance o f the worship o f certain family 
idols, and appointed his sons and their descendants in the 
strict male line to be sebaits of the idols for ever, making 
provision for their residence in the family dwelling-house ;

, and the will also contained a clause restraining any' parti
tion, division, or alienation of the property so dedicated to 
the worship of the idols; and the testator appointed the 
trustees executors of his will, and by a codicil bequeathed 
certain legacies to various members of his family,—it] was 
held, that the devise to idols was void and inoperative, as 
being a settlement in perpetuity on the male descendants 
o f the testator and for their use, and not a real dedication 
for the worship of the idols.2

Gift must The principle of English law, that a gift for chari- 
he certam- table or religious purposes must be certain,3 applies in con

struing the will of a Hindu. Where a testator by  his 
■will directed as follows :— “ I do hereby direct my 
trustee to feed the really needy and poor at Gop.ee- 
nathjee out o f a separate expense out o f my estate, to 
be contributed to the worship of Luckheejonardunjee, my 
ancestral goddess : I do direct my trustee to spend suit
able sums • for the annual shradhs, or anni versaries, o f my 
father, mother, and grandfather, as well as o f myself after 
ray demise ; for the performance of the ceremonies and the 
feeding of the Brahmins and the poor; to spend suitable 
sums for the annual contribution and gifts to the Brahmins, 
pundits holding tolls for learning in the country at the 
time of the Doorga Poojah ; to spend suitable sums for the

'  Kranara Asima Krishna Deb, 2 B. L. B.. O. 0., 47, per Markin-. J. See 
also Jafcmdrsi Mohan Tagore*. G&nendra Mohan Tagore, 9 B. L. R., ‘All. ; 
Kriskuaramim Daai », Anandakiishna Bose. 4 8. L. R.,0. 0., 331; Engen
der Butt v. Sham Ohvind Mitter, 1. L. It., 6 Calc., 108.

2 Prouiotho Uossee ». Radbika Fersand Dntfc, 14 B. L. R., 175; and see 
Chutidramoney Doesee v. Motilal Mnllick, 5 Calc., 4363 See a n te , p. 355.



TENUBE IN TRUSTEE. 8 7 1

perusal of Mohabarat and Pooran, and for the prayer of I kotdb»  
God during the month of Kartick: should there be any X‘I- 
surplus after the above expenditure, then I do direct my 
trustee to spend the said surplus in the contribution 
towards the marriage of the daughters of the poor in my 
class and of the poor Brahmins, and towards the education 
of the sons of the poor amongst my class, and of the poor 
Brahmins, and other respectable castes, as my trustee will 
think lit to comply,”—it was held to be doubtful whether 
the bequests to pundits holding tolls and for the reading of 
the Mohabarat and Pooran and for prayer to God were 
valid.1

Section 105 of the Indian Succession Act, which imposes Gifts to re- 
certain restrictions on gifts for religious and charitable ctmritanm 
purposes,2 3 does not extend to Hindus. But the " Oudh uses by 
Estates Act, 1869,” * limits, to a certain extent, the powers [ ^ 'tlara 
of tahiqdars or grantees in Oudh of disposing of their 
property for charitable purposes. Section 18 provides, 
that no taluqdar or grantee, and no heir or legatee of a 
taluqdar or grantee, shall have power to give his estate, 
or any portion thereof, or interest therein, to religious or 
charitable uses except by an instrument of gift executed 
not less than three months before his death, and subject to 
the provisions contained in s, 17.

And s. 20 of the same Act provides, that “ no taluq
dar or grantee, and no heir or legatee of a taluqdar or 
grantee, having a child, parent, brother, unmarried sister, 
or a nephew, being the naturally-born son of a brother of 
such taluqdar or grantee, heir or legatee, shall have power 
to bequeath his estate or any part thereof, or any interest 
therein, exceeding in amount or value the sum of two 
thousand rupees, to religious or charitable uses, except by 
a -will executed not less than three months before his 
death, and registered within one month from the date of 
its execution.*’

“ As an idol cannot itself hold lands, the practice is t o  Tenure in 
vest the lands in a trustee for the religious purpose, or to Ullstee- 
impose upon the holder of the lands a trust to defray 
the expense of the worship.4 Sometimes the donor is 
himself the trustee. Such a trust is of course valid, if

1 Dwurka Nath Bysack r. Bumxla Persawl Bysack, I. L. K., 4 Calc., 413,
See also Gangabai v. Tkava Mulia, 1 Bom., O 0., 71.

3 See ante. p. 3S2. 3 Act I of 1860.
4 See Komlakafit Gkosal v. Bam Home Nund Grained, 4 Set, !£»<?.



8 7 2  TRUST IMPERFECT.

Lecture perfectly created, though, being voluntary, the donor ean- 
X11‘ not be compelled to carry it out if he has left it imperfect.1 

But the effect of the transaction will differ materially, 
according as the property is absolutely given for the reli
gious object or merely burthened with a trust for its 
support. And there will be a fui-ther difference where 
the trust is only an apparent, and not a real one. and 
where it creates no rights in any one except the holder of 
the fund.” 2

Trust im- “ The la s t  case arises  w h ere  th e  founder a p p lie s  h is o w n
perfect, pr0perty to the creation of a pagoda, or any other religious 

or charitable foundation, keeping the property itself, and 
the control over it, absolutely in his own hands. The com
munity may be greatly benefited by this arrangement 
so long as it lasts, but its continuance ia entirely at his own 
pleasure. It is like a private chapel in a gentleman’s park, 
and the fact that the public have been permitted to resort 
to it, will not prevent its being closed, or pulled down, 
provided there has been no dedication of it to the public.” 3 
Thus, where two Parsi brothers erected a fire-temple 
on their estate, and by a document, which they recorded 
in a solemn meeting of their community, declared that 
they erected this temple, and placed the sacred fire in 
it, in commemoration of their deceased father, but that 
it should always be subject to the authority of them
selves and their heirs, and that all the members of the Zoro- 
astrian community were at liberty to have their religious 
ceremonies performed therein without any obstruction on 
their part,—-it was held, that this document contained 
no grant of the temple to the Parsi community, but that 
the entire ownership remained in the brothers, and 
would pass to their assignees in case of insolvency.4 So, 
where the plaintiff sued, as the skebait o f a certain idol, 
to recover possession of a zemindari, by setting aside an 
alienation of it effected by an ancestor, on the ground that 
it was debuttur property and inalienable; and it appeared 
that the property in dispute was purchased by the grand
father of the plaintiff in the name of the idol, which was 
set up merely for his private worship in his own house, 
without any priests to perform regularly any religious 
service for the public benefit o f Hindus; and that the 
property had been dealt with ail along as his own private

1 Ante, p. 53. s Mayne, § 362. * Mayne, § 363.
• Doe d. Howard v, Pestouji Manockji, Perry, O, C, 535,

f®-7 'SL
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DEVISE SUBJECT TO TRUST. 3 7 3

p ro p e rty ,— it  w a s  held, th a t  i t  w as a  m e re  n o m in al en d o w - L ector a 
ja e n t, an d  th a t  th e  a lien atio n  w a s  n ot in v a lid .1 _ :u L

P ro p e r ty  m a y  be d ev ised  p a r t ia lly  su b je c t  to  a  t ru s t  in  Devise 
fa v o u r  o f a n  id o l or fo r som e re lig io u s o r ch a rita b le  en d o w - subject to 
m ent. T h u s, w h e re  a  H in d u , b y  h is w ill, g a v e  a ll  h is  m o v e - trust“ 
a b le  an d  im m o vea b le  p ro p e rty  to  h is  fa m ily  id o l, an d , a fte r  
s ta t in g  th a t  h e  h a d  fo u r sons, h e d irec ted  th a t  h is  p ro p e rty  
sh o u ld  n ever b e  d iv id e d  b y  them , th e ir  sons or g ran d so n s in  
succession , b u t  th a t  th e y  should  e n jo y  “  th e  su rp lu s  p ro 
ceed s o n l y a n d  th e w ill, a fte r  a p p o in tin g  one o f  th e  sons 
m an ag er to  th e  estate, to  a tte n d  to th e  fe s t iv a ls  an d  ce re 
m on ies o f  th e  id o l an d  to  m ain ta in  th e  fa m ily , fu r th e r  
d irected , th at w h a te v e r  m ig h t be the su rp lu s  a fte r  d e d u c t
in g  th e  w h o le  o f  th e  ex p e n d itu re , the sam e should  be a d d ed  
to  th e  corpus, a n d  in  th e e v e n t  o f  a d isagreem en t b etw een  
th e  sons a n d  fa m ily , th e  testa to r d irec ted  th at, a fte r  th e  
exp en ses a tte n d in g  the esta te , the id ols, a n d  m ain ten an ce 
o f  th e  fa m ily , w h a te v e r  n e tt  produce a n d  su rp lu s  th e re  
m ig h t be sh o u ld  be d iv id e d  a n n u a lly , in  certa in  p ro p o r
tio n s, b etw een  th e m em bers o f  the fa m ily ,-- it-  w as h eld , th a t  
th e  beq u est to  th e  idol w as n o t an ab so lu te  g ift, b ut w a s  
to  be co n stru ed  as a  g ift  to  th e  te sta to r ’s  four sons an d  
th e ir  o ffsp rin g  in  th e m ale  lin e  as a  jo in t  fa m ily , so lo n g  
a s  the fa m ily  rem ain ed  jo in t , an d  th at th e  fo u r sons w ere  e n t i
tled  to  th e  su rp lu s  o f  th e p ro p e rty  a fte r  p ro v id in g  fo r th e  
p erfo rm an ce o f  th e  cerem onies an d  fe s t iv a ls  o f the id o l an d  
th e  p ro v is io n s  in  th e  w i l l  fo r  m ain ten an ce.8 A g a in , w h e re  
a  H in d u  la d y  le ft , b y  w i l l  to her sons, lan d  b e lo n g in g  to  
h er to  su p p o rt th e  d a ily  w o rsh ip  o f  an  id o l, and to  d e fra y  
th e  exp en ses o f  certa in  o th e r re lig iou s cerem onies, w ith  a  
p ro v is io n  th a t , in  the ev en t o f  th ere  b e in g  a  su rp lu s  a fte r  
th ese  uses h a d  been satisfie d  out o f th e reven u e  o f  th e 
lan d s, such  su rp lu s  should  b e a p p lied  to th e  su p p o rt o f  th e  
fa m ily ,— it  w a s  held , th a t  th is  p ro v is io n  am ounted to  a  
beq u est o f th e  su rp lu s  to  th e  m em bers o f  th e  jo in t  fa m ily  
fo r  th e ir  o w n  u se  an d  ben efit, and th a t  each o f  th e  sons 
o f  th e  t e s t a t r ix  took  a  sh a re  in  the p ro p e rty , w h ich , a fte r  
s a t is fy in g  th e  re lig io u s a n d  cerem on ial tru sts , m ig h t  be 
con sid erab le  a n d  could not be presum ed to  be v a lu e le s s .1

* Maharanee Brojosoondery Debia v, "lianea Luchmee Koonwaree,
15 B. L. It.. 175 ( » .) .  „ r T . . .

- Sonatina Bysaek v. S. M. Jnggut Soondree Dossee, 8. Moo. I. A., 65..
See also Ram Cooniar Paul*. Jogender Nath Paul, I. L. R., 4 Calc., 56.

1 Ashutosh Dutfc V. Doorga Churn Cliatterjee, I. L. R., 5 Calc., 438.
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3 7 4  ALIENATION,

Lbctpkk Where property is wholly dedicated to religious pure
XII. poses, it cannot be sold; but where a portion only of its 

Sal~ 7  profits is charged for such purposes, the property may be
property sold subject to the charge with which it is burdened.1 
tm̂ t°C l° So, whereanendowment is merely nominal, and indications of 

personal appropriation and exercise of proprietary right are 
found, a sale of the property Is valid under the Hindu law.2 

Partition In such cases as these we are now considering, the pro- 
subject. to perfcy may be partitioned subject to the trust for the idol.3

Although property devoted to religious purposes is, as a 
" ,ena“ on- rule, inalienable, a shebait may alienate a reasonable portion 

of the endowed property if  the alienation is absolutely 
required by the necessities o f the management, such »u- 
the restoration of the idol or the repair of the temple f 
and he may raise the necessary funds by mortgage:
But lie may not, except distinctly for the benefit of tin 
endowment, incumber it beyond his own life.8 His position 
so far as alienation is concerned, is analogous to that o' 
the manager of an infant heir, or of a Hindu widow alienat
ing ancestral property ; and tlie question to be considered 
is, whether, looking to all the circumstances of the ease, the 
alienation was a "prudent and wise act in respect of the 
purposes for which he was shebait; and, in estimating the 
validity of a sale, it ought to be considered whether the 
purchasers satisfied themselves, as far as they could, that 
there was a fair and sufficient ground of necessity for the 
alienation.7 The shebait may grant leases of the endowed 
lands ; 8 and he can create derivative tenures and estates 
conformable to usage.9 But a mohuntin charge of an endow
ment, with only a fife-interest in the property, cannot create 
an interest superior to his own, or, except under the most 
extraordinary pressure, and for the distinct benefit of the

1 Basoo Dhttt v. Kislien Chunder Geer Gossain, 13 W. R.. 200.
* Mahtab Chand v. Mirdad Aii, 5 Sel. Rep., 268. Seo also Sountnn 

By sack r. S. M. Jug-gut Soondree Dossee, 8 Moo. 1. A , 68.
'» Barn Coonuur Paul v . .logondor Nath Paul, I. L .  &■, t  C a lc ., 66.
4 Tat)boonissa Bibee v. ICoomar Sham Kisbore Boy. 15 W. R., 228. _
s I’roBunno K u m ari Debya r. Golub Gkand Baboo, L. It., 2 I. A., 115,
* Khusalchand v. Mabadevgiri. 12 Bom.. 211. _
* Juggessur Buttobyal v. Rajah Roodro Na rain Roy, 12 W. It., ,-99, 

Nn.ryan r, Chintaman, I. L. E.. 5 Bomb., 8»3 ; Koonwar Doorganatk hoy 
t). Ram Chunder Sen, I. I,. B.. 2 Calc., 311 ; S,C h. It, t I. A., 62.

8 Ibid; and see Arrnth Missel? v. Jugguraath. Indraswamoe, 18 B .B .,

» Maharanee Shibeasouree Dobia, ». Mothooreuath. Aoharjo, 18 Moo,-
I. A., 370.
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endowment, bind bis successors in-office.1 In a suit to set Lectubb 
aside certain alienations of an ancestral mehal, on the ground —̂ *
that themehal bad been dedicated to the worship o f an 
idol, it was contended for the defence, that the estate had 
not been so dedicated, and that, if it was, there was legal 
necessity for the alienation, The deeds of transfer contained 
recitals that the estate transferred was debuttur, that the 
temple was out of repair, and that the purchase-money was 
wanted to restore it. It was held, that the admissions in  
the deeds must be taken as a whole, and that, according 
to them, the sales were justifiable, even if the property 
were d-ebiutur ; and that, even if part only of the purchase - 
money was required for the repairs of the iuol, as was 
represented to have been so required, and this was bond fide 
believed by the grantees, the deeds would not be wholly 
void by reason that some of the money was raised for another

PT p la in tiff, who seeks to set aside an alienation of lands 
on the ground that they arc dedicated in perpetuity to ment to he 
support the worship of an idol, must give strong and clear given, 
evidence of the endowment. The mere iact that the rents 
o f a particular mehal have been applied for a consideiable 
period to the worship of an idol, is not sufficient proot 
that the mehal. is debuttur

Even if a purchaser lias notice on & sale of property How tar 
avowedly debuttur, that the whole of the purchase-money aside- 
is not required for the purposes o f the endowment, bat 
that part of it is to be expended on other objects, an ac
tion will not lie to set aside the sale altogether, since the 
purchaser would bo entitled to be reimbursed so much ot 
the money as has been legitimately advanced.4

Upon the principle that a trustee may not derive any t™.»« 
benefit from the trust,'' the trustees of endowed property ^  
cannot transfer it so as to gain any benefit to themselves, sale, 
even though the transferee undertakes to continue ine 
ceremonies.8

1 Mohimt Barm Suroop Daw *. Khauhee W. R., 471 ! t o w w
Cband Thakoorv. Muddexi Mohun Cbuttoraj, 21 W. B., 41; Badlia Bullub 
Cbaad e. Jnmrut Ohtmder Chowdhree, 4 Sel., 161.

■ Koonwai: Doorganath Roy r. Itam Chunder Sen, I. L. K„ 2 talc.,
341 ; S. 0., L. E-, 4 T. A., 52. , , „  t T  .  w . .3 Koonwar Doorganath Boy «. Ram Chunder Sen, I, h. I t , -  Calc., m  ,
S. C.. L. R., 4 I. A., 62.

* Ibid. S. 6 * Soe ante, p. 250.
6 BajaU Vurmah Yalia V. Ravi Yannah Mutlia, L, R.: 4 I. A., 76.
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Lecttjrk The right to the tarn o f  worship o f a Hindu idol can- 
XI1- not be sold in execution o f a decree for the personal debt 

SaiiToiT o f the shebait. It might happen that the purchaser was 
turn of o f a different religion and not capable o f performing 
worship. tl)ie servicca) and the object of the endower in creating 

the endowment would be defeated.1 
Succession When property is endowed for charitable or religions 
e> trustee- purposes, it is usual to appoint some person, who may be a 

. sh,p‘ female,2 to manage the estate and to make provision for 
succession to the office. I f  no such provision is made, 
and there is no evidence of succession, by any usage or 
custom, the heirs of the endower are entitled to tho 
management. In the case o f The elder widow o f .Raja 
Ohutter Sein v. The younger widow o f Raja GhvMer Sein,3 
the Pundits o f the* Sadder Dewany Adawlut gave the 
following opinions on the question as to the right to 
manage debuttur property :— “ DebuMwr lands are not herit
able property ; the management o f them, alone, for reli
gious purposes, devolves on the heirs o f  the person who 
made the endowment.” 4 The principle is, that an estate 
given to a man simply without express words of inherit 
ance, will, in the absence o f a conflicting context, carry 
by Hindu law (as under the present state of the law it 
does by will in England) an estate o f inl .ritance,*’

Where a testator had made a bequest for charitable pur
poses, and had made no express provision for the manage
ment of the trust, except by directing that, in the event 
o f his heirs failing to carry out his Wishes in respect of 
the trust-fund, the Civil Court should take the fund and 
the management of the trust summarily into its own 
hands, it was held, that, in the absence o f misconduct, the 
widow, and not the Collector, was the proper person to be 
appointed trustee.6

Enjoyment The right to the enjoyment of the endowed property
of endowed passes with the office, and is not separable from i t ; and if
property. r

1 Kalee Gir Gossain v. Rungshee Mohun Doss, If. W. II.. 339.
* Joy Deb Snrmah. r. Iluropatty Surmah, 16 W. R., 382.
* 3 Sel. Rep.. 180. . . . . . .  .. „  . . .  ,  ~4 And see Jaafax Mohi-u-din. SaMb t’« A31 Mohi-u-din k.ainb, -  Mad, 1*.

C. il, 19.
a j atindra IVlolian Tagore v. Gruiendra Muh.au. I uyore, 9 I • D. It., ,.77, 

395; S. 0. in the Court below, 4 B. L, R., 0. 0., 103, 183. _ „  ,
« Hori Dasi Dabi v. Tie Secretary of State for India. 1. b. It., o Calc., 

228 ; S. 0. non. Ramlall Mookerjee'r. The Secretary of State for India,
I. L. L., 7 Calo., 225.
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some particular member o f a family is designated as the Lectctuj
incumbent of the office, the other members of the family have ___
no right to a division of the returns derived from the land.

in some cases the members -of the fami|pr may be Tarn of 
entitled to manage in turns, and any infringement of this ™«l.ip. 
right can be redressed by a suit.2 The Court should 
define the precise periods for which the parties are en
titled.3 A  refusal to give up an idol, in consequence of 
which the person demanding it is prevented from perform
ing his turn o f worship on a specified date, gives the party 
aggrieved a right to sue for damages.1

"'The right to the exclusive worship o f an idol is not in Limitation, 
the nature o f an interest in immoveable property, and a 
suit to establish such a right must be brought under A ct 
XV of 1877, soiled, ii, art. 1 2 0 , within six years from the 
time when the right to sue accrued. A sou to establish a 
right to a turn o f worship is one “ to establish a periodi
cally recurring right, ’ and must be brought under art, 131 
o f  the same Act" within three years o f the time when 
the plaintiIf is first refused the enjoyment of the right:

If the person,: creating the endowment has vested the fthmage- 
managemeut in several different persons, each of whom 
is to act in the management, and to be a check on til© different 
others, the managers appointed cannot assign over the persona, 
right of management to any particular person, and so 
alter the nature of the trust.5 6 *

The succession to mutka, or religious endowments, must Proof . f 
be regulated in each case by the nature o f tho eudowmeut, 8“CCBS‘ ,U"- 
and the rule of succession prescribed by the founder of 
the institution; and if this rule cannot be discovered 
from the original deed of gift or other documentary 
evidence, it must be proved in each case by showing what 
the usage has been on the occasion of each succession.-

' Jaafar Mohi-u-din Salib v. Aji Mobi-u-din Sahib, 2 Mad. H. 0. I.., 19.
- Auund Moyee Chow-dhi-aia i>. itoykant Nath Boy, 8 W. it., 193;

Rarn Soondur Tkakoot v. Taruok 1 builder Turkorintun. 19 W. H., 2S ;
Mifcfca Kuntli Audhicarry v. fteerunjuri Awlhioarry. H B. b. B., 166.

* Ham Svioadur Thakoor r. Taruok Chunder Turkoruttim, 19 W - R ., 2 8 ;
Jlitta Knufch Audhicarry «. Neernujuii Audhicarry, 14 B L. It., in).

4 Dehendro Nath Muiliok v. Odifc Chara Mullick, I. t . B. 1 Pale , 390.
As to obtaining a declaration 61! the right to act as pi{jari, and to 
receive the proceeds of a w.and'r, see l’ rausk&nkar ®. Praumick Makansnd,

5 Bshan < ],under Roy e. Monraohini I)as.-1,1, I.. B., 4 Calo., 683 ; see
also Uaui Mohan Ohowdkry e.Madan. Mohan Ciiowdhry, 6 B. L. It., 352.

* Rajah V’urmnh Valia v. Ravi Vurinal i Mutka, L. R., 4 I.A., ?fl.
' Sitapershad v. 'l’kakur Pass, 5 Calc., 73,

48
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378  MANAGER BOUND TO CELIBACY.

I ecxbee W here the person appointed to manage an endowment 
XII. is bound to celibacy, he is usually succeeded by one of his 

Succession disciples, whom he may nominate in his own lifetime,1 2 * 4 5 
where 31 or b y  w |.* But lie cannot alter the succession of an 
bcTumff endowment belonging to ascetics, b y  any act o f bis own 
celibacy. in connection with the status under which he originally 

acquired the trust.8 There are instances of ninths in 
which the m ohuim hip descends to a personal heir o f the 
deceased, and others in which the existing moliunt alone 
nominates his successor; but the ordinary rule is, that the 
ninths o f the same sect in a district are associated to
gether— the mohunts o f these acknowledging one o f their 
number (who is for some reason pre-eminent) as a bead ;

, and on the occasion o f the death o f one, the others
assemble to elect a successor out o f  the chelae or disciples 
o f  the deceased, i f  possible ; or if there he none o f them 
qualified, then from  the chelae o f  another moliunt. After 
the election the chosen disciple is installed in  the guddi 
o f his predecessor.1

On a claim for the superintendence of an endowment 
no acknowledgment by any party can do away with the 
necessity of proof of due nomination according to the 
rules and usages of the endowment."

In some cases one member of an order of ascetics who 
has been associated witli a shebait succeeds to the office.
The principle upon which such succession is allowed, is 
based entirely upon fellowship and personal association 
with that other, and a stranger, though o f the same order, 
w ill he excluded. “

In the case of a mourosi ninth, the investiture by the 
leading neighbouring mohunt<s at the B^yidhara ceremony 
of one who cannot prove that he was actually appointed 
by the last moliunt, is not sufficient, in the absence of 
proof that he has a right to he so appointed as being 
senior chela of the last moliunt, to entitle him to succeed , 
to the guddiJ

1 Local Agents of Zillah. Hooghly v. Kishnanr.nd Dundee, S. D, of 
184- p. 253.

2 Greedharee Doss v. NundoWssore Doss, II Moo. I A., 405.
8 Mohuiit Rumun Dass «, Mohru.it A-.hl.al Dass, 1 W. it. 100,
4 Gossain Dowlut Geer r Bissessur Geer, 19 V. Jl.. 215.
* Moliunt GopalDass v. Moliunt Kerpnnur. Dass, 8. D. of 185«>, P 250.
6 Khnirgender Nnrain Okowdkry ®. Sknrupgir Oglioreuatti, I. L. It.,

4 Calc., 548.
5 Sitapershad v. Tliakur Bass. 5 Calc., 73.
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A zemindar, claiming a customary right to grant con- L ecture 
imitation of the election of a mohunt, must prove the XIL 
custom.1

Among saniasis generally, no chela has a right as such 
to succeed to the property of his deceased g-aru. His 
right of succession depends upon Ms nomination by the 
deceased in his lifetime as his successor, which nomina
tion is generally confirmed by the mohunti o f the neigh
bourhood assembled together to perform the funeral 
obsequies of the deceased.’ Where a guru does not nominate 
his successor from among his chdas, such successor is 
elected and installed by the wohunts and principal 
persons of the sect in the neighbourhood, upon the occasion 
of the funeral obsequies of the deceased. Where, there
fore, a chela sued for possession of a village belonging to 
his deceased guru, founding such suit on his right ol 
succession as chela, without alleging that he had been 
nominated by the deceased as his successor and confirmed, 
or that he had been elected as. successor to the deceased, 
the suit was held not to bo maintainable.'2

I f  a shebail dies without having appointed a successor, Reversion, 
the managership reverts to the heirs of the person who 
endowed the property.®

U nless the founder has reserved to himself some special Removal of 
powers o f supervision, removal, or nomination, neither he 11H'"Uo' 
nor his heirs have any greater power in this respect than 
any other person who is interested in the trust.4

Where, by his will, the imhunt of an ahra, or religious. Removal 
endowment, appointed A to be the vnalik of the properties <[ mo,UD" 
comprised in the endowment, and to receive the dues and 
pay the debts, and to do everything necessarily connected 
therewith ; and provided that i f  any act was done preju
dicial to any of those purposes or to any property set 
apart therefor, or contrary to the Hindu practice and 
religion or usages, the property should vest in such dis
ciple of his who should be competent and virtuous, and 
A  obtained probate of the will and entered upon the 
properties mentioned in it,— it was held, that the Court 
had no power to revoke the probate under s. 284 of the

’ Raj ah Muttu Ramalinga Setnpati v, Perianayagum Pillai, L. It.,
I I .  A .,2 0 f.

* Madho Basis r. Karnfca Bass. I. L. It.. 1 All., oil!).
3 M. 8. Jai Iln.iisi Kan war a. Chatter Dhari Sing-, 5 B. L. It.., 181.
• Mayne, § Dtio.
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Ijboturb Succession Act, upon the ground that A had, since lie took 
XI1- charge of the office, taken to an immoral course of eou- 

duct, and in consequence had been excluded from the 
community of mohunts ; hut that the proper course was to 
proceed under the Religious Endowments Act, I of 1880.1 

Religious A  trust for religious or charitable purposes, when one©
n-ust p rop erly  created, is, like an. ordinary trust, wholly iwevo- urevocable. 1 J >,cable by the grantor/
Execution I f  the objects for which an endowment was created are 
Of trust. nop carried out, the property cannot be resumed by the 

heir of the founder,® but the Court becomes the trustee, and 
will consider in what form and manner the trust is to bo 
ox ocutod

The superintending authority over religious endowments 
exercised by the old rulers of the country passed to the 
British Government, and the Regulations and Statutes 
which have, from time to time, been passed with regard 
to such endowments merely define the manner in which 
that power was thenceforth to be exercised." ^

Principles The important principle to be observed by the Courts 
lowed10*" dealing with the constitution and rules of religious 

brotherhoods attached to Hindu temples is to ascertain, if 
possible, the special laws and usages governing the parti
cular community whose affairs have become the subject o.t 
litigation, and to he guided by them. The custom and 
practice in such matters is to be proved by testimony*

Right to Members of any sect are at liberty to erect a place of 
erect worship, either public or private, on their own property, 
worth'll,, although it is more or less contiguous to a place already 

occupied by a place of worship appertaining to another sect; 
and to perform worship, provided that they do not cause 
material annoyance to their neighbours.7

Religions Religions and charitable endowments may be created by
trusts

> In re Molnm Dass. I. L. It., 6 Calc., 11 ; sec Appendix for the Act.
Wa, ‘ 2 Jugjrot MoMni Dossee ••*?. M. S. Soklieemoney Dossee, 14 Moo.

I. A., 289,302.  ̂ ^
3 Bam Narain Singh v. Ramoon Paurey, 23 W. B., /«.
1 Attorney‘General v. Brodie, 4 Moo. I. A., 1.99; and seo Mayor or 

Lyons v. Advocate-General of Bengal, L, It., 3 I. A., 32.
5 Eajah Muttu ltamalinga Setupati v, Perianayagum .1 dial, L. it., 

1 I. A.. 209.6 Rajah. Muttu ltamalinga Setupati v, Perianaygum Rillai, U. It.

’ Seshayyangar v. Sheshayyangax, I. L. R., 2 Mad., l-.th ; Mudhary v. 
Goburdbun Hulwai, 1. L. B., 7 Calc., 601.

SBO EXECUTION OF TRUST.
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x ^ fry •l̂ ^ / / l  ' ,; V>"

WUQF. 381

Mahomedans, The law relating to such endowments as- Lkctows 
stated by  the Mahomedan authorities has been dealt with AJL 
by one of my predecessors, Baboo Sliarna Chum Sircar,
Tagore -Lecture^  1874, and I only propose now to deal 
with the case-law on the subject.

The chief elements of wuqf are special words declaratory Elements 
of the appropriation, and a proper motive cause; and where o£ WWK- 
the declaration is made in. a solemnly published document, 
the wuqf is completed,1 The primary object for which 
lands arc endowed, and which are the objects which all 
Mahomedans have in view in. endowing lands, are to sup
port a mosque and to defray the expenses of the worship 
conducted in it."

Wuqf implies the relinquishing the proprietary right creation©t 
in any article of property, such as lands, tenements, and the 
rest: and consecrating it in such manner to the service of 
God, that it may be of benefit to men, provided always, 
that the thing appropriated be, at the time of appropriation, 
the property of the appropriately1 * even if it consists of an 
undefined share in an'estate. The endowment will in such 
a case be valid to the extent of the share of the donor 
when ascertained.4 * Thus, a general dedication of lands 
for the purpose of a cemetery establishes a wuqf, and 
excepts it from descent to the heirs.6 But a grant to an 
individual in his own right, and for the purpose of furnish
ing him with the means o f subsistence, do not constitute a 
wuqf* So, apparentlya wuqf cannot bo created for the 
purpose merely of conferring a perpetual and inalienable 
estate on a particular family, without any ultimate limita
tion to the use of the poor, or some inextinguishable class of 
beneficiaries,7 8

In 'Mahomed Fleonidulla Khan v. Lotful Iluqf a Maho
medan settled a portion o f his property as follows : “ I have 
made wuqf of the four annas in favour of my daughter and 
her descendants, as also her descendants’ descendants how 
low so ever, and when they no longer exist, then in favour 
of the poor and n e e d y a n d  it was held, that this did not

1 Ooynl Chund Mullick v. Synd Keramut Ali, 16 I f• K-, H6,
* Musihurool Huq v. Pttlnaj Dltarey Motmpafctw. 33 W. K., 236.
8 Moohntuiaud Sadik r. Moohummud Ali, i Sal. Ilep.. 18.
4 M. S. llyotef: Khanum r M. S. Koolsum Khanum, 1 Sel. Rep., 217.
* Mic Nnr Ali r. Majidah, 5 Sel. Rep.. 136.
“ Bibee Kaneer. Fatima a. Bibee Saheba Jan. 8 W . ft., 313.
‘ Phate Sabcb Bibi v. Damodat Premji, I. L.R., 8 Bomb., 84.
8 1. L. R., 6 Calc,, 744.



/JK—

1 1 1  hi.v s y -— "V V  ' ■ ' ■■ ■ T?®V: '

3g2 REQUISITES TO VALID WUQF.

L ecture create a valid wuqf. But this case appears to conflict with 
X11' the other authorities.

Kvidenoe No property can be considered as wuqf unless it be satis- 
of appro- factorily 'established that it has been specially so appro
priation. pviated; 1 for instance, the payment of the expenses of a 

mosque out of the rents of a particular property is not in 
itself proof of an endowment." It is not necessary that 
the grant should be in. express terms for the benefit of the 
endowment, provided that the nature of the tenure be 
inferrible from the general contents of the grant.3 

Wnqfv, The owner of lands may make an endowment settling 
take effect lands upon himself for life, and after his death, for the sup- 
tiorvTelth. port of the poor. In such a case the instrument operates 

as a will, and is only valid to the extent of one-third of the 
donor’s property.4 'The main object of the Mahomedan law 
is, that the protits of the land eudo wed should be endowed for 
a purpose which always remains in existence. The poor are 
always with us, and therefore a man making an endow
ment, and enjoying the profits during his lifetime, to go to 
the poor after his death, does not make, an endowment for 
uncertain or non-existent objects.5

Kequisitics In Jldiivithtlld Ivhxvii v. hotjul Jlttq it was
*■’ valid that it is necessary among Sunnis, in order to validate
wtt'jj. a wwqf, that the. donor; should reduce himself to a state of 

absolute poverty. This is, however, it is submitted, incon
sistent with many other rulings.

To constitute a valid wuqf according- to Shiah law, it 
must ho absolute and unconditional, ami possession must 
be given of the thing granted Thus, where a Mahomedan 
lady executed a deed conveying her property, on trust, _for 
religious purposes, reserving for herself for life two-thirds 
of the income derivable front die property, and oniy^ mak- 
incr an absolute and unconditional grant of the rest for the 
purposes of the trust, it was held, that, under the Shiah, law, 
the deed must be considered invalid with respect to the 
portion of the income reserved by the grantor to herself for 
life j but as to the rest that the deed opeiated as a, good 
and valid grant.7

1 Bindasoondree Dassea r. MeberoouissaKbntoou, b p.A., .ro.I,pp.
4 M. 8. ShurfoOttisaa »■ M. S. Koolsum, 2o W. II., 447.
« Kalb Alt H ossein r .  Syf All, 2 Set Rep., >89.
* lH>c d, Jana Beebeev. Abdoollah. Barber. 1 1 ult., 345.
* Mnzhurool IIuq v. Pubraj Ditarey Mokapattur, Id W. E., -Jo.
« 1 ? R„ (5 Calc., 714. , , „  ...
» Hnjee Kalub Hosseia v. M. S. Mohrun Bebee, 4 N. W. P„ loo,
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.According to Mahomedan low, it is not necessary, in Lacnmi 
order to constitute a valid endowment for religious or 11 
cln-ritable pm poses, that the word ‘ ww/ f  should be used 
in the grant, i f  from the general nature of the grant it can 
be inferred that the property is to be so appropriated, 1 
And conversely, the use of the word * vmqf’ is not o f 
itself sufficient to create an endowment. There must 
be a dedication of the property solely to the worship of 
God, or to religions or charitable purposes. A Mahome
dan cannot, therefore, by vising the term vmqf effect a 
settlement of property upon himself and his descendants 
which will keep such property inalienable by himself and 
iris descendants for ever. 2

If property has been dedicated for religious or charitable 
purposes, the use of the words ‘ m ain’ or * altawc/hq in 
the grant, will not confer an absolute proprietary right in 
the grantee. By a royal firman granted by Mahomed 
Firooksir, one lac of dams from a certain parganna wo re 
endowed and bestowed for the purpose of defraying the 
expenses of the khankah (a religious establishment) o f 
Sheikh Rubeer, as an altamgha grant for him to manage 
and control and to descend to his heirs in succession from 
remove to remove. On the petition of Sheikh Gholam, the 
grandson of Sheikh Rubeer, who had succeeded to the 
office of sifiada-nashin o f the khankah, Mahomed Shah 
granted a perwannah, enjoining that the lac of dmm should 
be considered as an altaingha-inam for the purpose of 
being appropriated to the charges of the travellers to and 
from the khankah to descend to the offspring in succession ; 
and a similar perwannah was granted on the petition of 
Sheik Kaim-ood-deen, the son of Sheikh Gholam, after tlie 
death of his father. By a subsequent grant by Shah Alam, 
two lacs of dams were granted as au altarnffha-inam to 
Sheikh Kaim-ood-deen for the purpose of the frequenters 
to and from him, and all ranks were enjoined “ always to 
maintain and uphold the august order, and to relinqu ish 
the aforesaid dams to them to descend to the offspring in 
succession to be enjoyed by them” free from all Govern
ment and revenue charges. In 1807 and 1810, Shah 
Shum-sood-deen, the then sifiada nashin, alienated part of 
the property comprised in these grants, and died in IS 10,

1 Jevnin Does Sahoo r. Slinh Knbsnr-oofl-dean, 2 Moo. 1. A., 390.
2 Abdul G-atme Kasaw v. .lliissen Miya Rabimtula, 10 Bom. H. C. R., 7; 

and see Mahomed Hamidulla Khan r. Lotfol Huq, I. L. R „ li Calc., 744,

' eV \
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L ecture leaving the plaintiff, his son, then a minor. In 1829, the 
XII. plaintiff was appointed by the Government to be muta- 
— * v.aili and sifiada-uashiu of the establishment. In a suit 

instituted by him in 1822 to recover the property alien
ated by his'father, it was held, that, notwithstanding the 
use of the terms ‘ inam’ and ‘ ultamylui ’ in the royal grants, 
and the mention therein of the persons on whose petitions 
the grants were made, yet these grants having been 
made for the purpose of maintaining a charitable insti
tution, the persons named were not to be considered the 
proprietors; the establishment of the khankah was the 

1 real donee, and the persons named were only mu taw: lis
of the khankah, who as such would have no right to 
alienate, and therefore that the alienation by Slrumsood- 
deen was illegal.1

It is not necessary that the endowment should be m 
writing, or that the property should be delivered over. A 
verbal declaration of the intention to create an endowment 
in sufficient, if in the presence of witnesses.3 Although the 
witnesses to the fact depose vaguely, yet their evidence, if 
corroborated by circumstances, is legally sufficient.3 

Undue A  ivuqf will not be valid i f  the donor was subjected to 
influence, any undue influence, or was not aware of the nature of the 

transaction. Thus, where an alleged endower was shown 
to be an illiterate purdanashin lady, and she denied on 
oath that, in executing the wuqfnama, she had any inten
tion of creating an absolute ivuqf, or that she understood 
the effect of the deed when she executed it, it was held, 
that the onus was on the persons who sought to remove 
her from the office, to show that she was fully aware of 
the character of the document and its legal effect, and that 
she had proper professional advice at the time of its 
execution, and, in the absence of such proof, that the deed 
was not binding on herd

Endow- The fact that a mortgage is in existence over property
pent sab- 4^  pjme when it is set apart as an endowment, does not
mortgage, invalidate the endowment, which _ will be considered as 

being subject to the mortgage. If, after a mortgage, the
1 Jewun Doss Saboo v. Shall Kubeer-ood-deen, 2 Moo. I. A, 390; tm 

also M. S. Qadira v. Shall Kubeer-ood-deen Abmud, 3 Sei. Rep., 407.
2 Doe d. drum Bibee v. AbdooIUiu. Barber, 1 Fult., 34t> ; Shucbo Naraui

Singh t. Ally Buksh Shah, 2 Hay, 4 Hi. . ,, a7
• Abul Hasan v. Haji Mohammad Maaih Karbalai, <1 iael. Kep., 87.
4 Delross Banoo Begum v, Nawab Syud Ashgur Ally Khan, 1 > L. L. R., 

167 ; S.C., 23 W. R., 453.
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mortgagor endows the land, and dies leaving sufficient Lkctpub 
assets, bis heirs are bound to apply those assets to the- XIL 
redemption of the mortgage, so that the endowment may 
take effect freed from the mortgage, by the a pplication of 
other assets of the endower. But, if  necessary, tho mort
gagee may enforce the mortgage by sale of the laud, and 
the endowment will be rendered void as against the heirs 
of the endower; as against whom the surplus sale-proceeds 
will be subject to the endowment.1 So, the mere charge 
upon the profits of the estate of certain items which must 
in course of time necessarily cease, and which, after they . 
lapse, will leave the whole profits intact for the original 
purposes for which the endowment was made, does not 
vender the endowment invalid under the Mahomedan law.2

If property has been given over for religious and chari- Revoca- 
fcable purposes and the trust is complete, the vjtujf cannottion- 
be affected by revocation, or by the bad conduct of those 
responsible for the carrying out of the trusts.3

According to Shiah law, the donor may recover back the 
property from the trustee, if at the time of the creation of 
the trust he has reserved the right to do so in express terms.4 5

As a general rule, it may be stated that the private Alienai ion 
alienation, temporary or absolute, by mortgage or otherwise, 
of wuqf lands, even though for the repair or other benefitVI0|KIty' 
of the endowment, is illegal according to the Mahomedan 
law ; 6 and if endowed property descends as such to the 
widow of the endower as nmtawalli, it cannot be sold in 
satisfaction of a claim against the estate of the endower.6 
The authorities disagree as to whether the appropriator’s 
right continues or is extinguished ; but they agree that it 
cannot be disposed of by gift or sale, and also that inheri
tance does not obtain in respect of it.1

1 Sliahazadi Hnjra Begum n. Khaja llossein All Khan, -1 B. L. B., A. 0.,
80 ; S. C., 12 W. It., 198.

* M u a lm ro o l H u q  r. Pubraj Difcarey Slobapattur, 13 W . It , 235.
" Do.vai Chund Mullick v. Syud Keramut Ali, 16 W. R., 116. See G-ulam 

Husain Saiyad v. Adji A jam Kurai Shi, 4 Mad., 44.
* Hidait-oon-nissa v. Rytid Afoul Hoss* in, 2 N. W. P.. 420.
5 Moulvee Abdoolla t. M. S. Rajesri Dosaea, 7 Sel. Rep., 268 ; S 0. A,,

1846, p. 266 : and .see M. S. Qadi ra v. Shall Kubeer-oo-doen Abmnd. 8 Sel.
Rep.; 643 ; Abnl Hasan v. Hajl Mohammad Masih KarbaJai, 5 Sal. Rep,,
87; Kulb Ali Hossein v. Syi All, 2 Bel. Rep., 139; Mtmlyee Abdoollali v.
Ramzoo Dye, S. I). A.,, 1847,192 ; Jewun Doss Saboo v. Shah Kubeer-ood- 
deen. 2 Moo. I. A., 390 ; S. 0., «  W. R., 3.

“ Fegredo «. Mahomed Mudessnr, 16 W. R., 76.
,J Jewxiu Doss Sahoo v. Shah Kubeer-ood-deen, 2 Moo. I. A., 390 ; S. C.,

6 Vi. R., 3.

■ g<̂Tx
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L e c t u r e  The fact that the land is endowed must be proved,
XI1* a mere nominal endowment will not prevent alienation.1

Nominal
endow Whore the whole of the profits of land are not devoted 
ment. ^  r, |igj0u8 purposes, b.ut the land is heritable property 
mbTtto" burdened with a trust,-—for example, the keeping up of a 
tTnir ° saint’s tomb,-—-it may be alienated subject to the trust.2 3

Mortgage By local custom in the Broach District, waqf land may 
o-rn-om1 be mortgaged, although the practice is contrary to Maho- 

medan law ; for, by s. 26 of Reg. IV of 1827, the usage of a 
district in which a suit may arise takes precedence over 
the law of the defendant in the determination o f civil 
suits.8

Lease of I f  an endowment be wholly wuqf, a nmtawalli is inca- 
vmqf pro- pable of granting a lease extending beyond the period of 
pBrty- his own life. If, however, the office is -hereditary, and the 

mufawalli has a beneficial interest in the endowment, the 
property is looked upon as an heritable estate burdened 
with certain trusts, the proprietary right of which is vested 
in the 'nmtawalli and his heirs, and he can exercise the 
right possessed, by other proprietors, of granting leases, 
even in perpetuity.4 *

Where ryots holding land had been in the habit of trans
ferring their holdings with the consent of the mutawallis, 
it was held, that a nmtawalli who considered the practice 
to be illegal, was not justified in ousting a transferree, but 
should have taken his'legal remedy by action.6 

Transfer of The trustee of an endowment has not, as such, the power 
trust of transferring his trust to any other person, and where a 

trustee is empowered to appoint another trustee to act for 
him, he cannot transfer the right of exercising that power 
to another or others.6 An assignment or bequest of the 
trust by the superintendent to his sons, on his deathbed, is 
good, but not an assignment made during health, unless he 
obtained it himself with such power.7

1 Juddo Nuuflnn Burral v. Kalce Coomar (Those, S. D. A., 18»2, p. 881.
2 Futtoo Bibee v. BhurrnUal] Bhukut, 10 W. 11.. 2U9.
» Abas Alii Zenul Abaddln Vi Gulain Muhammad Vala® Baba Miraa,

1 Bom. H. C. R., Or. Can., 36. . ,
1 Dalrymple v. Khoondkar Azeezul Islam, S. D. A., 1858, p. ob6 ; see 

also Shoojat Ali r. Zumeerooddeen. ft W. R.. 168.
3 Moulvee Ahdoollah v, Ram Zoo I*ye, S. D. A., 1817, p. 192.
6 Rup Narain hing-h v. Junko Bye, 8 Calc.,.112.
’ MookumKrad Sadik p, Moohiunuiud Ali, 1 Sel. lisp., 19.'

■ e<%\
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In dealing with the mutawalii of an endowment, it is Lecture 
not necessary for the purchaser to look further than to the 
power of the mutawalii under his deed of trust. I f  the purehwwr 
deed gives him power and discretion to make a sale, it is from w«s~ 
iiot a matter of concern to the purchaser whether that l:0" 
power or discretion is judiciously exercised or not.1

Trustees o f an endowment may, if  they commit a breach Hrcaoli of 
of trust in respect of the trust-property, be made to tni,rI' 
account to the persons interested in the endowment (see 
Act X X  of 1863,post, Appendix). But the fact that trustees 
have failed to carry out the trusts, will not render the 
endowment invaUu/and cause the property to revert to the 
heirs of the grantor.2

Where a mutawalii was proved to have been guilty of 
waste, the High Court ordered him to file in Court every 
six months a true and complete account of his income, 
expenditure, and' dealings with the property belonging to 
the endowment*

If the superintendent of an endowment misconducts Removal oi 
himself, lie may, according to the Mahomedan law, lie ,rU!5too‘ 
removed by the ruling power (see Act X X  of 1863, post 
Appendix) ; and this is sufficient to protect the objects for 
which the trust was created.4 But this rule does not 
apply to the case of a trustee who has an hereditary 
proprietary right vested in him.® In some instances the 
donor has the power of removing the superintendent. But 
in order that such power may be exerciser!, it must have 
been specially reserved, at the time of endowment-.6 Where 
a plaintiff sued to recover possession of certain property 
as wuqf property, alleging misconduct on the part of the 
mutawalii in selling a portion of the property, but the 
plaintiff did not state or prove, that lie was entitled , to 
partake of the benefit of the endowment, nor did he show 
that lie was the heir, or even a near relative, of the person 
who made the endowment,— it was held, that the utmost 
that he had a right to do as a descendant of the endower

* Moomkee Golara Ali *. M. 8. Sowhitoonissa Bibee, W. R., 1864, p. 242.
2 Kasheshurree llassee <v. Krishnakaminee Dassee, 2 Hay, 657 ; Eeasufc 

Ali r, Abbott, 12 W. It., 162 ; Syud Askeerooddeen <\ S. M. Drobo Moyee,
25 W. R„ 557.

3 Syud Imdad Hossein v. Mahomed Ali Khan. 23 W. It., 150.
1 Hidait-oon-nissa t. Syud Afzul Hossein 2 N .  W .  B . ,  420;  Moohum- 

mnd Radik i>. Moohummud Ali. 1 Sel. Rep., 19.
s Gulain Hussain Saib Saiyad v. Adji a jam Sail) Kuraiski, 1 Mad.

H, C. R,, 14, * Ib id .
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Lecturjs was, to have the mutawalli removed and a new mutawalli 
x *h appointed; and that, in" strictness, he ought to show cir

cumstances which, according to law, would justify the 
Court in selecting a mutawalli.1

The appropriator of land for religious or charitable pur
poses can confer the office o f superintendent on another 
at any time ; 2 and a trustee may appoint a manager, but 
such appointment is not effectual beyond the incumbency 
of the appointor.3

Office of When property is appropriated for religious or charitable
trustee. purposes, it is vested in some person or persons whose duty 

it is to preserve it and to carry out the trusts created. 
According to both Sunni and Shiah law, the donor has a 
right to reserve the superintendence of the wuqf to him
self’ or to appoint someone else.4 The right to the income 
o f land endowed for such purposes is inseparable from the 
office for the support of which the land was granted/’ and 
cannot be claimed by the grantor’s heirs. The fact that 
a person is a Shiah does not disqualify him for the super
vision of a wuqf mado by a Sunni.6

Female A female may act as .mutawalli. She may manage the
mutawalli temporal affairs of the endowment, but not the spiritual 

affairs connected with it, the management of the latter- 
requiring peculiar personal qualifications. These duties 
she may discharge by prosy .7

Succession When property is devoted to religious or charitable pur- 
poses, it is usual for the appropriator to lay down rales 
for succession to the office of trustee, and upon these, rules, 
whether they are in writing, or have to be inferred front 
evidence of usage, the question of succession depends.8 
Should no rules be laid down, the power o f appointing a 
trustee is vested in the appropriator during his life, and 
upon his death, it is vested in his executor ; or should lie 
have left no executor, in the magistrate and sovereign

1 Hurruck Chund Sahoo v. Golam Slmruff. 10 W. R., 453.
* Sheik Ahdool Khalek v, Poran Bibee, 25 W. R.. 542. ^
3 Shah Moheeooddeeii Ahmed v. Elahee Buksh, 0 W. R., 277.
•* Advocate-General r. Fatima Sultan! Begam, 9 Bom. H. 0. Iw, 10.
* Jafar Mohiudin Sahib v. Ali Mohiudin Sahib, 2 Mad. H 0. R., 19.
« Doyal Chund Mullick v. Sjmd Keramut Ali, lt> W. R.. 1! 0.
7 Dor. d. Jauti Bee bee v. Abdfoollak Barber, 1 Fulfc., 345 ,* M. S. Hyatee 

Khfinum «. M. S. Koolsum Klianum, 1 Sel. Rep., 217; Hussain Beebee v. 
Hussain Sherif, 4 Mad. H. 0. R., 23. „ . .. _ ,

* Shah Gulam Bahumtulla Sahib v.. Mahommed Akbar Sahib, 8 Mach
h . a  n, 63,

|1)| ' <SL
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power,—that is to say, in the Court.1 When the donor has Lkctv™ 
specified the class from which the manager is to be selected, 
he cannot discharge his own trust-deed and name a person 
not answering the proper description. He is bound by 
the provisions of the deed, and the appropriates tight 
of nomination of the person to succeed to the management 
on his death must be confined to the class mentioned in 
tliG

In Agha Mahomed Eusoof Moosache v. Abdool Eossein 
Khan3 it was he! 1, that the power o f appointment of a 
superintendent of a mosque, if not provided for by some 
special rule in a deed of endowment, must be governed by 
the ordinary rule of Mahomedan law, under which, in the 
absence of all provision on the subject in the deed of 
endowment, a superintendent is authorized on bis death
bed to appoint a successor, though the appropriate: has 
not <rtven him a general permission.  ̂ And in Peet Kooinvar 
v. Chutter Dhwrw Singh,i that when the mutawalli of 
an endowment dies without nominating a succgssoi, the 
management, nmst revert to the heirs of the person who
endowed the property. . ,

Where, so far as the will of a founder could he ascertained 
from the usage of former days, it seemed  ̂ to authorize a 
mode of succession originating in an appointment by the 
incumbent of a successor, it was held, that the Court would 
not be authorized to find in favour of any rule of succession 
by primogeniture, solely from the circumstance that the 
persons appointed were usually the elder sons:1

A suit to recover property alleged to be wuqf belongs Sms 
not to the heirs or descendants of the settlor, but to the vmqf pro- 
mutawallis jointly .6 But a person who has been convicted peny. 
of having misappropriated w«,g/ property cannot obtain 
the assistance of the Court to recover the property in order 
to enable him to exercise the office o f mutawalli. When

1 M ooh u m u d  Sadik  t>. M oob u m u d  AH, 1 Sol. R ep ., 18 ; M u h am m ad K asim  
v. M u h am m ad A lu m  K iyam uddeen , 5 S e l.R e p ., 1 3 3 A ilvocate-U im era l v.
Fatim a S u lta n i B eg u n , 9 B om . K . 0 . R ., 19 : P h ate  Saheb B ib i v. D u n o d a t  
Preittii, I .  L. R ,  3 Bom b., 84. See also A ct X X  o f  1863, past, A p p en d ix ,

- Advocate-General v. Fatima SultaniBejfam, 9 Bom. H. 0. B., 1J.
3 ». I) A. 1857, p. d-40.
1 13 W . R-. 396. . ,5 Shah GulamRahumtulla Sabib v. Maliommod Akbar Sahib, 8 Mau. ...

Phate- S a h eb  B i b i k  D a m od ar P rem ji, I . L . R .. 3 B om b., 81.
* Aim Mahomed Kumul Tebrauee #. Aga Abbas lebranee, S. D. A.,

1859, p. 285.
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tBOTUBB the Court, in the exercise o f its charitable jurisdiction, is 
-X-IJ[- called upon to adjudicate between conflicting claims of 

dissident parties in a community distinguished by some 
religious profession, the rights o f the litigants will be 
regulated by reference to the religious tenets held bv the 
community in its origin, and a. minority holding those 
tenets will prevail against a majority which has receded 
from them.1

Where a plaintiff' who had for eighteen .years held a por
tion of certain lands, though termed wuqf, as privately 
heritable and divisible lands, other portions being similarly 
held by other parties, co-heirs with the plaintiff, of the last 
occupiers,— it was held, that the plaintiff could not be allow
ed to sue for exclusive possession of the whole of the lands 
as mutawalli, upon tender of proof that they were wnqj?
In a suit for possession o f land granted in trust for purposes 
connected with the preservation of the tomb of a Mahome- 
dan saint, where the plaintiff claimed as son of the last 
mutawalli, on the allegation that he had been dispossessed 
during his minority, and the defendant contended that the 
property had never been in the possession of mutawallis, 
but had been divided among the original grantee’s heirs, 
from one o f whom the portion in dispute had come into 
the possession of his (the defendant’s) vendor, it was held, 
that the material point to try was, whether the plaintiff’s 
ancestors had, from the time of the grant, been in possession, 
or whether the land had been inherited according to the 
ordinary rules of Mahomedan inheritance by the heirs of 
the grantee.3

The worshippers at a public mosque can maintain a suit 
to restrain the superintendents of such .mosque from using 
it or its appurtenant rooms for purposes other than those 
for which they were intended to be used, and from doing 
acts which are likely to obstruct worshippers from enter
ing or leaving such mosque.4 *

* Advocate-General v. Muhammad Husen Huseui, 12 Bom. JL C. R.,
S23.

2 Hajee Nooroollah v. Meer Waris Hussein, S. D. A. 1853. p. 411.
3 lieanwt Air v. Abbott, 12 W. It., 132.
* Abdul Kahman v. Yar Muhammed, I. L. R., 3 All., i>36.
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REGISTRATION OF SOCIETIES.

A ct X XI of 1860.
An Act for the Registration of Literary, Scientific, and Charitable

Societies.
W hereas it is expedient that provision should be made for 

improving the legal condition of Societies 
Preamble. established for the promotion of .literature,

science, or the fine arts, or for the diffusion of useful knowledge, 
or for charitable purposes ; It is enacted as follows :

1. Any seven or more persons associated for any literary, 
scientific, or charitable purpose, or for any 

Societies formed by such purpose as is described in section
Satioiiandllm °£ aSB"" X X  of this Act, may, by subscribing

their names to a memorandum of asso
ciation, and filing the same with the Registrar of Joint Stock 
Companies under Act X IX  of 1857, form themselves into a society 
under this Act.

II, The memorandum of association 
Memorandum of as- ghall C01ltain the following things (that sociation. . , ,is to say) :—
The name of the society.
The objects of the society.
The names, addresses, and occupations of the governors, 

council, directors, committee, or other governing body to whom, 
by the rules of the society, the management of its affairs is 
entrusted. A copy of the rules and regulations of the society, 
certified to he a correct copy by not less than three of the mem
bers of the governing body, shall be filed with the memorandum 
of association.

III. Upon such memorandum and certified copy being filed, 
. . the Registrar shall certify under his hand

Registration. that the society is registered under this

III
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3 9 2  REGISTRATION OF SOCIETIES.

Appdx. Act There shall be paid to the Registrar, for every such regis-
-----tration, a fee of fifty rupees, or such smaller fee as the Governor

General of India in Council may, from time to time, direct; and 
all fees so paid shall be accounted for to tbo Government.

IV. Once in every year, on or before the 14th day succeeding
the day on -which, according to the rules 

• Annua!list Gtmanag- of the societ.  th cmnnual general meeting 
tag body to be bled. of ^ BodetJ u ()r if the rn]e8 do ■
not provide for an annual general meeting, in the month of 
January, a list shall be filed with the Registrar of Joint 
Stock Companies, of the names, addresses, and occupations of the 
governors, council, directors, committee, or other governing 
body then entrusted with the management of the affairs of the 
society.

V. The property, moveable and immoveable, belonging to a
society registered under this Act, if not 

Property of society vested in. trustees, shall he deemed to he 
ow to e VOS..U.. vested, for the time being, in the govern

ing body of such society, and in all proceedings, civil and crimi
nal, may be described as the property of the governing body of 
such society by their proper title.

VI. Every society registered under this Act may sue or be
sued in the name of the president, chair*

How suits by and man or principal secretary, or trustees, as 
bmv'tfc “  shall be determined by the rules aud regu

lations of the society ; and in default of 
such determination, in the name of such person as shall be 
appointed by the governing body for the occasion : provided that 
it shall be competent for any person having a claim or demand, 
against the society, to sue the president, or chairman, or principal 
secretary, or the trustees thereof, if on application to the govern
ing body some other officer or person be not nominated to be the 
defendant.

VII. No suit or proceeding in any Civil Court shall abate
or discontinue by reason of the person, by 

Suits not to abate. or agajnst whom such suits or proceedings
shall have been brought or continued, dying, or ceasing to fill 
the character in the name whereof he shall have sued, or been 
sued, but the same suit or proceeding shall be continued in the 
name of or against the successor of such person.

VIII. If a judgment shall be recovered against the person
or officer named on behalf of the society,

How judgment to be j, tadgment shall not be put in force 
enforced against. agaJ t the property, moveable or im 
moveable, or against the body of such person or officer, but 
against the property of the society. The application for execu
tion shall set forth the judgment, the fact of the party against
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whom it shall have been recovered having sued or having been sued, appdx.
as the ease may be, on behalf of the society only, and shall require to ----- "
have the judgment enforced against the property of the society.

IX. Whenever by any bye-law duly made in accordance with 
Society may make tho rujes and regnktions of the society,

bye-law to be enforced. !u “  . e ru*0S do not provide for the mak
ing of bye-laws, by any bye-law made at 

a general meeting of the members of the society convened for 
the purpose (for the making of which the concurrent votes of 
three-fifths of the members present at such meeting shall be 
necessary), any pecuniary penalty is imposed for the breach of 
any rules or bye-law of the society, such penalty, when accrued, 
may be recovered in any Court having jurisdiction where the 
defendant shall reside, or the society shall be situate, as the 
governing body thereof shall deem expedient.

X. Any member who may be in arrear of a subscription
Members liable to be acco"jhY  to the rules of the society,

sued ns strangers. bound to p<iYj or who slutli possess
himself of, or detain, any property of the 

society, in a manner or for a time contrary to such rules, or shall 
injure or destroy any property of the society, may be sued for 
such arrear or for the damage accruing from such detention, 
injury, or destruction of property in the manner hereinbefore pro
vided. But if the defendant shall be successful in any suit or 
other proceeding brought against him at the instance of the 
society, and shall be adjudged to recover his costs, he may elect, 
to proceed to recover the same from the officer in whose name 
the suit shall be brought, or from the society; and in the latter 
case shall have process against the property of the said society 
in the manner above described,

XL Any member of the society, who shall steal, purloin, or
, r , „ embezzle any money or other property,

o f f S T u n S l e  as ?r. wilfully aud maliciously destroy or 
strangers. injure any property of such society, or

shall forge any deed, bond, security for 
money, receipt or other instrument, whereby the funds of the 
society may be exposed to loss, shall be subject to the same 
prosecution, and, if convicted, shall be liable to bo punished in 
like manner, as any person not a member would be subject and 
liable to in respect of the like offence.

XIL Whenever it shall appear to the governing body of any 
a . .. ,, , society registered under this Act. which

alter°e t̂end^orabridge has been established for any particular 
their purposes. purpose or purposes, that it is advisable

to alter, extend, or abridge such purpose 
to or for other purposes within the meaning of this Act, or to 
amalgamate such society, either wholly or partially, with any

50
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appdx. other society , such govern ing  bod y  may subm it the proposition  
- to the members o f  the society  in a written o r  printed report, 

and may convene a special m eeting for the consideration th ereof 
according to  the regulations o f  the society ; but no such propo
sition shall be carried into effect unless such report shall have 
been delivered or sent by. post to  every m em ber o f  the society  
ten days previous to the special m eeting convened by the govern 
in g  body for the consideration thereof, nor unless such p rop osi
tion shall have been agreed to by the votes o f  three-fifths o f  the 
members delivered in person or  by proxy, and confirmed by  the 
votes o f  three-fifths o f  the members present at a second special 
m eeting convened by the govern ing  body at an interval ox ope, 
month after the form er m eeting.

X X II . A n y  num ber n ot less than three-fifths o f  the mem bers 
Provision for the die- o f any society  may determ ine that it shall 

solution Of s o c i e t i e s  bo dissolved, and thereupon it shall bo 
and adjustment o f  their dissolved forthwith, or a t the tim e then 
affairs. agreed upon, and all necessary steps shall
be taken for the disposal and settlement o f  the property o f  film 
society, its claim s and liabilities, according to  the rules o f  the 
said society applicable thereto, i f  any, and, i f  not, then as the 
governing bod y  shall find exped ien t; provided that, in the event 
o f  any dispute arising am ong th e  said govern in g  body or the 
members o f  the society, the adjustm ent o f  its affairs shall be 
referred to th e  principal Court o f  original c iv il ju risd iction  o f  
the district in w hich  the ch ie f building o f  the society is situate j 
and the C ourt shall m ake such order in the matter as it shall 
deem requisite. P ro vided that no society shall be dissolved unless 
three-fifths o f  the members shall have expressed a wish for such 
dissolution by  their votes delivered in person, or by proxy, at & gen end 
m eeting convened for the purpose. P rovided that, whenever the 
G overnm ent is  a mem ber o f, or a contributor to, or otherwise 
interested in any society registered under th is A ct, such society  
shall not be dissolved w ithout the consent o f  Governm ent.

X I V .  I f ,  upon the dissolution o f  any society  registered under 
this A ct , there shall remain, after the 

Upon a dissolution satisfaction o f all its debts and liab ilities, 
no member to receive property w hatsoever, the sarae shall
pro ’ not be paid to or distributed am ong the
members o f  the said society or any o f  them , but shall be given 
to  some other society, to be determined by th e  votes o f  not less 
than three-fifths o f  the members- present, personally or by p roxy , 
at the tim e o f  the dissolution, or in default thereof by such 
Court as aforesaid. Provided, however, that- th is clause shall 

Proviso for joint- not apply to any society  w hich  shall have 
stock companies. been founded or established by the contri
butions o f  shareholders in the nature o f  a jo in t  stock com pany.
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XV. For the purposes of this Act, a member o f a society afpdx.
shall be a person, who, hath" been admit- -----

Who is a member. therein according to the rules and
regulations thereof, shall have paid liis subscription, or shall hare 
signed the roll or list of members thereof, and shall not have 
resigned in accordance with such rules and regulations ; but in 
all proceedings under this Act, no person shall be entitled to 
vote or be counted as a member whose subscription at the time 
shall hare been in arrear for a period exceeding three months.

XVI. The governing body of the society shall be the
governors, council, directors, committee,

1 The governing body trustees, or other body to whom, by the 
de9utt1- rules and regulations of the society, the
management of its affairs is entrusted.

XVII. Any company or society established for a literary,
scientific, or charitable purpose, and regis- 

 ̂Registration of sooie- tered under Act XLIII of 1850, or any 
ties formed before this ^  society established and constituted

previously to the passing of this Act, 
hut not registered under the said Act XLIII ot 18o0, may, 
at any time hereafter, be registered as a society under this Act, 
subject to the proviso that no such company or society shall be 
registered under this Act, unless an assent to its being so regis
tered has been given by three-fifths of the members present 
personally or by proxy at some general meeting convened for 
that purpose by the governing body. In the case ot a company 
or society registered under Act XLIII of 1850, the directors 
shall be deemed to be such governing body. In the case of a 
society not so registered, if no such body shall have been consti
tuted on the establishment of the society, it shall bo competent 
for the members thereof, upon due notice, to create for itself a 
governing body to act for the society thenceforth.

XVIII. In order to any such society as is mentioned in the
a ,  . ,. _ . fl1.  last preceding section obtaining registry .Such societies to file 1 , r . °  , ,, . *memorandum. &o., with, under this Act, it shall be sufficient that

Begisfcfur of Joint* the governing body file with the Kegistrar 
Stock Companies. 0f j 0i„t Stock Companies, under Act XIX
of 1857. a memorandum showing the name ot the society, the 
objects of the society, and the names, addresses, and occupations 
of the governing body, together with a copy of the rules and 
regulations of the society certified as provided in section II, and 
a copy of the report of the proceedings of the general meeting 
at which the registration was resolved on.

XIX. Any person may inspect all documents filed With the
Itegistrar under this Act on payment of a

Inspection of docu- fe0 0f one rnj)ee for each inspection ; and
any person may require a copy or extract

• Mt|N\



f(f)| <SL
N&>----'■/,-yyy

,396 RELIGIOUS ENDOWMENTS.

AprDX. o f  any docum ent or any part o f  any  docum ent to  be  certified by
------ the Registrar, on paym ent o f  two annas for

Certified copies. every hundred words o f  such copy or  e x 
tra ct; and such certified copy  shall be 

primtl facie evidence o f  the m atters therein contained in ail legal 
proceedings whatever.

X X .  The fo llow in g  societies m ay be registered under this A c t  :
,,, , , . .. charitable societies; the m ilitary orphan

Actshail^pply. 168 9 fu id s  or societies established at the several
presidencies o f  In dia ; societies established 

fo r  th e  promotion o f  science, literature, or  the fine a rts ; for instruc
tion , the diffusion o f  useful know ledge, the foundation  or  m ainte
nance of libraries or  reading-room s fo r  general use am ong the 
m em bers or open to  the p u b lic ; or public museums and galleries 
o f  paintings and oth er works o f  a r t ;  collection s o f  natural h is
to r y ; mechanical and philosophical inventions, instruments, or 
design s.

RELIGIOUS ENDOWMENTS.

A ct X X  of 1863.
An Act to enable the Government, to divest itself of the manage

ment of Religious Endowments.
W hereas it is expedient to relieve the Boards o f  Revenue and 

the L ocal A gents in the Presidency o f 
Preamble, F ort W illia m  in B engal, and the Presi

dency o f  F o r t  Saint G eorge, from the 
du ties imposed on them  by R egu lation  X I X  o f  1810  o f  the Bengal 
C od e  (for  the due appropriation o f  the rents and produce o f  lands 
granted for the support o f  m osques, Hindu tem ples, colleges, 
and other purposes ; for the m aintenance and repair o f  bridges, 
seravs, kuttras, and other public b u ild in g s* and. fo r  the custody 
and disposal o f  nuzzool property or escheats) and Regulation 
V I I  o f  1817 o f  th e  Madras C ode ( f o r  the due appropriation o f the 
rents and produce o f  lands granted for the support o f  m osques, 
H indoo" temples, and colleges, or  other public pu rposes; for 
th e  maintenance and repair o f bridges, choultries, or chuttnim s, 
and oth er public bu ild ings ; and for the custody and disposal o f  
esch eats), so far as those duties em brace the superintendence o f  
lands granted for the support o f  mosques or H in doo  temples, 
and fo r  other re lig iou s uses,— th e  appropriation o f  endowments 
m ade for  the m aintenance o f such religious establishm ents,— the 
repair and preservation o f  bu ild ings connected therewith, and 
th e  appointment o f  trustees or  managers th ereof, or involve 
any connexion w ith  the management o f  such relig ious establish
m ents ; and whereas it is expedient for that purpose to  repeal so

' c°SfX 1
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much of Regulation X IX  of 1810 of the Bengal Code, and Ttegu- appbx.
lafcion V II of 1817 of the Madras Code, as relate to endowments -----
for the support of mosques, Hindoo temples, or other religions 
purposes; It is enacted as follows :—

I. So much of Regulation X IX  of 1810 of the Bengal Code,
and so much of Regulation VII of 1817 of

Regulations repealed, the Madras Code, as relate to endowments 
for the support of mosques, Hindoo tem

ples, or other religious purposes, are repealed.
II. In this Act words importing the singular number shall
Number include the plural, and words importing the

plural number shall include the singular.
,, , Words importing the masculine gender

shall include females*
The words * Civil Court ’ and ‘ Court ’ shall mean the prin

cipal Court of original civil jurisdiction in the District in which 
the mosque, temple, or religious establishment is situate, relat
ing to which, or to the endowment whereof, any suit shall be 
instituted or application made under the provisions of this Act.

III. In the case of every mosque, temple, or other religious
establishment to which the provisions of

Local Government to either of the Regulations specified in see- 
make special provision tjon j  are applicable, and the nomination
in certain canes. of the trustee, manager, or superintendent

whereof, at the time of the passing of this 
Act, is vested in, or may be exercised by, the Government or any 
public officer, or in which the nomination of such trustee, mana
ger, or superintendent shall be subject to the confirmation of the 
Government or any public officer, the Local Government shall, as 
soon as possible after the passing of this Act, make special provi
sion as hereinafter provided.

The words “ trustee, manager, or superintendent of a mosque,” etc., 
mentioned in. this Act, mean the trustee, manager, or superintendent of :>■ 
mosque, etc., to which the provisions of the Act are applicable, not the 
trustee, eta,, of any mosque ; and such persona are those to whom the 
provisions of the Regulations mentioned in s. 1 were applicable. Tho 
mosques, eto., to which the provisions of those Regulations were appli
cable, were mosques for the support of which endowments had been 
granted in land by the Government of the country or by individuals; and 
the mosques, etc., to which the provisions of this Act apply are, not any 
mosque, etc., but any mosque for the support of which such endowments 
have been made— Jan: Ali v. Ram Nath Munditl, Reg. App. No, 149 of 
1880.1. L. R„ 8 Calc., January number.

Where the tomb of a reputed saint became a place of pilgrimage, and 
an endowment was made for the maintenance of the shrine and for the 
performance of certain religious ceremonies, and it appeared that there 
was » practice on the part of the proprietors and the managers of the 
institution to divide among themselves the residue of the income, and 
to dispose by way of sale or mortgage of the share enjoyed by them,— 
it was held, that this was a religious institution within the meaning of 
the Act.—JPakurudiii Sahib v, Achcni Sahib, I. L. K., 2 Mad., 197,

f(f)| <SL
---



I P f  <SL
---■'Vs' /  f, ■ ■■■■, 1 ■ i' I rrW; "... v 7 y

•398 RELIGIOUS ENDOWMENTS.

APi'OX. A committee appointed under thi» Act Lave power to dismiss trustees
___ ’ or superintendents of temples described in this section, without Imping

recourse to a civil suit; but auoh powers can only be exercised on good 
and sufficient grounds — Vhinna Mahijaiyartjttr v. SubVraya Mtidali,
S Mad. H. C. R., ;;!t. Where no such grounds appeared, a suit, brought 
by1,1 the person whb had been appointed by the committee as superinten
dent in place oi the defendants for the recovery of tbe temple and tho 
property belonging to it, was dismissed.—Ibid.

I.y. I n  tb e  case o f  every  such m osq u e , tem p le , or o th er  re li
g io n s  e s ta b lish m en t w h ich , a t  th e  tim e

Transfer to indepen- o f  th e passing  o f  th is  A c t ,  sh a ll be  Under 
.  dent trustees, &c.,_ o f  th e  m a n a gem en t o f  any tru ste e ,m a n a g e r ,

al; property belonging o r  su perin ten dent, w h o s e ,n o m in a t io n  shall 
to their trusts, &e., re- , , • , ■ , , ,
maining in charge o f  vesfc 110r ]>e exorcised  by  n or  be 
Revenue B o a r d  o r  s u b je c t  to  th e  conhrinatxou  o t tb e  U o v crn - 
cthert. m en t o r  any p u b lic  o fficer, th e  L o ca l

G ov ern m en t sh a ll, as soon as p ossib le  
after th e  p a ss in g  o f  th is  A c t ,  transfer t o  su ch  trustee, m a n a ger, 
or su perin ten dent a ll th e  land ed  o r  o th er  p rop erty  w h ich , at the 
tim e o f  tb e  passing  o f  th is A ct, shall be  u n d er th e su perin ten 
d en ce  o r  in  the possession  o f  the B oa rd  o f  R ev en u e  or ap y  loca l 
agent, an d  b e lon g in g  to su ch  m osque, tem p le , or. o th er  re lig iou s  
estab lishm ent, e x ce p t  sn ob  property  as is  h erein after p r o v id e d ; 
and th e  pow ers and resp on sib ilit ie s  o f  th e  B oa rd  o f  R e v e n u e  
and th e  loca l agents, in  re sp e ct to  su ch  m osqu e, tem p le , o r  o th er  
re lig io u s  estab lish m en t, and  to  a ll land  a n d  other p rop erty  so 
tran sferred , ex cep t as reg a rd s  acts d o n e  and lia b ilities  in cu rred  
by  th e  sa id  B oard o f  R ev e n u e , or any lo ca l agen t, p re v io u s  to  
such tran sfer , shall cease  and  determ ine.

Where the manager of endowed property had been ejected by the 
Collector under Regulation VII of 1817, it was held, that, on the passing 
of this Act, the manager became entitled by virtue of this section to the 
restoration of the endowment—JmagheH Gosamiwr v. The Collector of 
To iijo re, 5 Mad. II. 0. It., 334.

Ia 1849 the Board of Revenue interfered in the affaire of a temple.
It did not appear whether any transfer of property had been made under 
this section'; but, in 1865, the Judge of Patna appointed a manager of the 
temple. It was hold, that the right of Government officers to control the 
affairs of the temple had been sufficiently proved—Uhurm Singh v.
Ji'men Singh, I. L, Ii., 7 Calc. 7G7,

V . W h e n e v e r  fro m  an y  cause a  va jyrqcy  shall o c cu r  in  the 
o ffice  o f  any tru stee , m anager, o r  superin*

Procedure in  case o f  te n d e d t , to w hom  any  prop erty  sh a ll h ave  
dispute as to  right o f  b een  transferred under the last p reced in g  
S S S f i i p ,  &0.V“  r a t i o n ,  and any d isp u te  shall arise resp ect- 

mg th e  r igh t o f  su ccession  to  su ch  oln ce , 
it  shall he la w fu l for an y  p erson  in terested  in  the m osqu e, tem ple, 
o r  r e lig io u s  estab lishm ent to  w hich  sacli prop erty  sh a ll be lon g , 
or in th e  p erform an ce o f  th e  w orsh ip  o r  o f  th e  serv ice  th ereof, 
or th e  tru sts  re la tin g  th ere to , to  a p p ly  to  th e  C iv il C o u rt  to
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appoint a manager of such mosque, temple, or other religions estah- apwjx.
lishinent, and thereupon such Court may appoint such manager, -----
to act until some other person shall by suit have established his 
right of succession to such office. The manager so appointed by 
the Civil Court shall have, and shall exercise, all the powers which, 
under this or any other Act, the former trustee, manager, or super
intendent, in whose place such manager is appointed by the Court,
Jtad or could exercise, in relation to such mosque, temple, or 
religious establishment, or the property belonging thereto.

Where an. application by a petitioner under this section to be appointed 
manager of a religious endowment was rejected by the Judge after hear
ing both sides, on the ground that there had been no transfer of the proT 
perty by the Local Government under s. 4, the Court refused to interfere 
under cl. 16 of the Charter, holding, that the Judge had not declined to 
accept jurisdiction in the case, and that he was right in refusing to 
accept, the jurisdiction vested in him by this section.—KHajah Axhrvf 
Basse in v. M. 8, Batura Begum, IS W. It., 396.

VI. The rights, powers, and responsibilities of every trustee,
manager, or superintendent, to whom the

Eights, powers, and land and other property of any mosque, 
responsibilities of true- temple, or other religious establishment is 
tees, &c., to whom any transferred in the manner prescribed in sec- 
ferred! W ohlVof this Act, as vill as the conditions

of their appointment, election, and removal, 
shall be the same as if this Act had not been passed, except in 
respect of the liability to be sued under this Act, and except in 
respect of the authority of the Board of Revenue and local 
agents, given by the Regulations hereby repealed, over such 
mosque, temple, or religious establishment, and over such trus-• 
tee, manager, or superintendent, which authority is hereby 
determined and repealed. All the powers which might be exer
cised by any Board, or local agent, for the recovery of the rent of 
land or other property transferred under the said section IV of this 
Act, may, from the date of such, transfer, be exercised by any 
trustee, manager, or superintendent to ■whom such transfer is made.

VII. In all cases described in section III of this Act, the
Local Government shall once for all ap-

Appomtment of com- p0j[lt one or more committees in every
Division or District, to take the place, 

and to exercise the powers, of the Board of Revenue and the 
local agents under the Regulations hereby repealed. Such 
committee shall consist of three or more persons, and shall per
form all the duties imposed on such Board a:ul local  ̂agents, 
except in respect of any property which is specially provided for 
under section X X I of this Act.

A district committee has no right to call for accounts from the trustees t 
ot temples which are within s, 4.— VenkatabalalcHskiia Chettiyar v.
Kaliya Naramahjwngar, 5 Mad. H. C. R., 48; liamiengar v. Gmnasuttfanda 
Pandaraaunrtadu, ib,} 53.
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APPnx. V I I I .  The members o f  the said com m ittee shall be appoint-
— _ ed from am ong persons professing the:;

Provision as toquali- rciigio-i for the purposes o f  which th e !
ifwhwmmttteember0£ ra0Sll ue> or other relig ions estab- \

lishment w as founded, or is now main
tained, and in accordance, so far as can. be ascertained, w ith th«f 
general wishes o f  th ose  who are interested in the maintenance o f  
such mosque, tem ple, or other religious establishment. The 
appointm ent o f  the com m itted shall be notified in the official 
G azette. In order to  ascertain the general wishes o f  such per
sons in respect o f  such appointment, the Local G overnm ent may 
cause an election to bo held, under such rules ( n ot consistent 
with the provisions o f  this A c t )  as shalbbe framed by  such Local 
Governm ent.

IX . Every member o f  a com m ittee appointed as above shall
hold his office for life, unless removed for

Every member to  be m isconduct or unfitness, and no such 
appointed for life, un- member shall be removed except by ah 
ionductmt o  nUS’  order of ■ the C ivil Court as hereinafter 

provided.
X . W henever any vacancy shall occur am ong the members

o f  a com m ittee appointed as above, a sew
Provision, for filling member shall be elected to fill the vacancy 

up vacancies. jjy  the persons interested as above pro
vided. T h e rem aining members o f  the com m ittee shall, as soon 
as possible, give pu blic notice o f  such vacancy, and shall fix a 
day, w hich  shall not be later than three m onths from  the date o f 
such vacancy, for an election o f a new member by the persons 
interested as above provided, under rules for elections w hich shall 
be fram ed by the L o ca l Government, and whoever shall be then 
elected, under the said rules, shall be a member o f  the committee 
to  fill such vacancy. I f  any vacancy as aforesaid shall not be 
filled up by such election  as aforesaid within three m onths after 
it has occurred, the C iv il Court, on the application o f  any person 
w hatever, may appoint a person to fill the vacancy, or may order 
that the vacancy be. forthw ith  filled up by  the rem aining members 
o f  th e  com m ittee, w ith  which order it shall then be the duty o f  
such remaining mem bers to  com ply ; and i f  this order be not com 
plied w ith, the C ivil C ourt may appoint a member to fill the said
vacancy. > ■

X I .  N o member o f  a committee appointed unuer this A c t
V  shall be capable o f  being, or shall act,

No member of a com- also as a trustee, manager, or superin- 
mitteo to  be trustee, tendant o f  the m osque, tem ple, or other 
&e of the mosque, &c., re|j„!011s establishment, for th e  manage-
committee.rge *  m ent o f w hich such com m ittee shall have 

been appointed.
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X I I .  Im m ediately on the appointm ent o f  a com m ittee, as aphdx.
above provided, for the superintendence o f ------

On appointment o f any such m osque, tem ple, or  relig ious 
committee. Board and establishment, and for the m anagem ent o f  
OTon\rfcylltS t0 tranrfer its affairs, th e  Board o f  R even ue, or the 
P v y' local agents acting under the authority o f
the said Board, shall transfer to such com m ittee all landed or 
oth er property w hich  at the time o f  appointm ent shall be under 
th e  superintendence or in. the possession  of the said Board or  
loca l agents and belonging  to the said religious establishm ent, 
e x ce p t  as is hereinafter provided for, and thereupon the powers 
ana responsibilities o f  the Board and the local agents in  respect 
to  such mosque, tem ple, or relig ious establishm ent, and to all land 
and other property so transferred, except as above, and except as 
regards acts d on e 'a n d  liabilities incurred by the said Board or 
agents previous to  such, transfer, shall cease and determ ine. A l l  /  
th e  powers which m igh t be exercised by any Board or local agent 
for th e  recovery o f  the rent o f land or other property transferred 
under this section, m ay, from  the-date o f  such transfer, be exer
cised  by such com m ittee to whom  such transfer is m ade.

X I I I .  Itshall be the duty o f  every trustee, m anager, and
superintendent o f  a m osque, tem ple, or 

Account of receipts re)jg ious establishm ent, to  w h ich  the pro- 
ana disbursements. y\s{om  0 f  th is A ct shall apply , to  keep
regular accounts o f  his receipts and disbursem ents in respect of 
the endowm ents and expenses o f  such m osque, tem ple, or other 
re lig iou s estab lishm ent; and it shall be the duty o f  every com 
m ittee  o f  m anagem ent, appointed or acting under the authority 
o f  th is A ct, to  require from every trustee, m anager, and super
intendent o f such m osque, tem ple, or other re lig ious establish
ment the production o f  such regular accounts o f  such receipts and 
disbursem ents at least once in every year, and every such com m it
tee o f  m anagem ent shall themselves keep  such accounts thereof.

X I V .  A n y  person  or persons interested in any m osque, tem ple,
or relig ious establishm ent, or in the per- 

A »y  person interest- formance o f  the worship, or  o f  the ser- 
eS may sue in case o f  . thereof, or the trusts relating there-

to, may, w ith ou t jo in in g  as plaintitt any 
o f  the other persons interested therein, sue before the 
Civ il Court the trustee, m anager, or superintendent o f  such 
m osque, tem ple, or religions establishm ent, or  the member of 
any com m ittee appointed under th is A ct, for any misfeasance, 
breach o f trust, o r  neglect o f  duty , com m itted b y  such trustee, 
m anager, superintendent, or m em ber of̂  such com m ittee, in 
respect o f  the trusts vested in  or  confided to  them , respec
tiv e ly ; and the C iv il Court may d irect the specific perform ance o f  
any a ct by such trustee, m anager, superintendent, or  mem ber o f

51
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appdx  ft committee, and may decree damages and costs against such
-----  trustee, manager, superintendent, or member of a committee,

| and may also direct the removal of such trustee, manager,
* superintendent, or member of a committee.

This section is generally applicable to all religious endowments, and 
while it in one sense restrains the ordinary Courts from dealing- with 
cases against trustees of religious endowments, it gives special facilities 
for suits in the principal Civil Court of the district by any of the persons 
mentioned in these endowments.—Dkurm Singh v. Xitten Siiujh, I. L.
It., 7 Calc., 767.

Under s. 15 of Reg. XIX of 18 If), it was decided that a curator, removed 
by the Board of Revenue .on the ground of misconduct might bring' an 
action to try the sufficiency of that ground,— W usih All Khan v. The 
Government, 5 Sel., 370 ; (> Ibid. 130.

In a suit by two of the worshippers at a certain mosque, instituted, 
after having obtained the sanction of the Advocate-General under s. 639 
of the Civil Procedure Code, against the mutawjilli of the mosque, and 
two other persons to whom the mutawnlli had. mortgaged part of the 
endowed property to secure the repayment of a loan, it appeared that 
one of the mortgagees had sold some of the nnufj property m execu
tion of a decree which he had obtained upon his mortgage, and the 
property had been purchased by the other mortgagee. The plaintiffs 
prayed that the property purchased might be declared to be nmqf; that 
the sale in execution might be declared to be invalid; that a mutawalli 
might be appointed by the Court; and that the costs of doing the nets of 
the miqf might bo defrayed from the profits of the property belonging 
to the endowment. It was held, that so far as regarded that portion of 
the prayer as fell within the provisions of s. 639 of the Code, the 
plaintiffs were not entitled to sue. as they werestot “ persons having a 
direct interest in the trust” within the meaning of that section, and 
that the suit should have been instituted, under this section after sanc
tion obtained under s. 18 ; and that although the plaintiffs might possibly 
have obtained leave to sue under s. 30 of the Code on behalf of them- 

■ selves and the other persons attending- the mosque, they not having 
obtained such leave were not entitled to institute the suit for the purpose 
of obtaining the relief naked for in the other prayers of the plaint—
Jim Ali v. Ham A i.Uk Alundnl, Reg. App., No. 149 of 1880, 1. L. B»,
8 Calc., January number.

Whore .a sacred book was kept at a temple and was an object of vene
ration to the members of the sect entitled to worship there, it was held, 
that a suit would, lie under this section, by some of the persons interested 
in the temple, to restrain the superintendent from removing the book to 
another place, and that he should be directed to retain the book as a 
portion, of the furniture of the temple.-*-iM»«n Singh v. &<•*•*«* Singh,
I. L. It., 7 Calc., 767. *

An order under this section should he mandatory and not prohibi
tory.— Ibid.

This section empowers the Court to remove trustees, whether heredi
tary or selected.—h’ahurudin Sahib v. Acheni Sahib, I. It. R., 2 Mad., 197.

X V. The interest required in order to entitle a person to sue 
Under the last preceding section ricednot

Nature of interest pe a pecuniary, or a direct or immediate, 
entitling a person to 0). guch an interest as would

entitle the person suing to take any part in 
the management or superintendence of the trusts. Any person 
having a right of attendance, or having been in the habit of
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attending at the performance of the worship or service of any aptox.
mosque, temple, or religious establishment, or of p a r ta k in g -----
in the benefit of any distribution of alms, shall be deemed to be a 
person interested within the meaning of the last preceding section.

The suits to which this Act applies are such as come within the 
Nature of suits contem- Provisions'of s. 14, which only refer to suits 

-l fft'h'i »,» ' against trustees, managers, or superintendents,
or the members of a district committee while in 

af&Ge. -̂Jeyangarulavaru v. Sri Hati Burma Dossji, i  Mad; H. C. R,, 2.
It applies, in fact, to such religious trusts ami endowments which had) 
been, or might come to be, under the management of the Government.—4 
Ktilee Chum ffiree v. Qolabi, 2 0. L. R., 128. It does not apply to a suit 
brought by the Ahurmaht.rta of a temple and one of its worshippers to 
compel the heir of the late manager to' make good, out of the property 
inherited by him, the deficiency in the dnastkamm funds caused by the 
breach of trust and misapplication of the late manager.—Jeyangariila- 
varu v. Sri Hati Burma Dough, 4 Mad. H. 0. R., 2.

A suit for the removal of a mohunt and..the appointment of another in 
his place is not within the Acb.—JOirhorr him Mohunt v. KaXee Churn 
(iiri-e, MXW. R.. 3(54. And a suit by an officer of a mosque, temple, or 
other religious endowment, for dismissal from Kin office, is not a suit .far 
misfeasance, within the nmaiuug of k. 14,— Sycd Am1* -Sahib v. Hiram 
Sahib, .! Mad. II 0 R ,112.

Where the plaintiffs described ' >".■ ■.■ "Ives a ■. theCakmt.te. T.xiro Tunis.- 
Anungo Bunch Brethren, o»d alleged Bhals the wouagemsU and control 
of the temples, endowments, and worshio of the IKmiiuiery sect of Jntfs 
was vested in them, and that they formed the oemnre,,, too r.itm- 
n gem cut of all the Jain charities ns well in Calcutta, as u all the other 
towns and places in India, and sued for the construction of a, will and a 
declaration of their rights thereunder as members of the Punch, and to
have property dedicated by the will to religions purposes ascertained and * ■ * <
secured, it was held, that such n suit did not fall under Act XX of 1863,
but came under the ordinary jurisdiction ol the Court, Which, is .similar in
its general features to that of the Lord Chancellor in England —Punch
Cowrie Mull v, Chvmroololl, 1, i< R-, 3 Oalo., 563 ; S. C., 2 C. L. It., 121,

Any person interested in the endowment, and the interest need not be 
a pecuniary one, may, after leave obtained, sue 

by whom suits may be ^  trustee, manager, or superintendent, or the 
brought, members of a committee appointed under the
Act. for misfeasance.—Dlhee .Kuneez Fatima v Jiibee Saheba Jan,
8 W. R , 813.

The plaintiff should sue on behalf of himself and the other persons 
interested in the due performance of the trust,

Frame of suit. stating what breaches of trust have been com
mitted, and praying that the trustee may be removed ; that some proper 
person may be appointed in hie place ; that a scheme may be framed for 
the purpose of having the breach of trust rectified and properly carried 
out iu future ; end for an account.—.Aair; t hum Qi,vi v. (jolabi, 2 C. X.
R , 131 : Map Narain Singh, v. JimM B ye, 3 0. L. R., US.

It is not necessary to show that the endowment was one which was 
formerly under the control of the Board of Revenue,— Gann Singh v. 
llwmgopcd Singh, a B. L. R., Appx., 55.

These sections as to suits deal only with the trustees, managers, 
superintendents, and committees of temples 

Act, does not apply to for acts done by them while filling the office of 
wrong-doers. trustee, manager, superintendent, or committee,
and do not apply to persona who, without any authority, by election,
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A rm 1; appointment, or otherwi <•«, have intended themselves into the manage*
 ̂ _ _  Bieut of a temple and possession of its properties.—Sahapatki v. Subraya,

1.1. IE, 2 Mad.. 68. .
The jurisdiction given to Courts by this Act cannot be excluded t>y 

any clause in a deed of endowment.—S>jud Imdad' Boeaeht v. Mahomed 
AH Khan., 23 W. K., 160.

An appeal does not lie from an order passed under this Act but the 
party dissatisfied with, the order may seek to set it aside by a regular 
nmt.—Kudeeram Singh v, Sham Singh Poojoory, W. I E ,  Sp. (Mis.), 26;
Beirut Banoo Begum v. Badjee Aboor Rahman. 21 W. IE, 868, _

X V I. Ill any suit or proceeding instituted under this Act, it
shall be lawful for the Court before which

Reference to arbitra- gUch suit or proceeding is pending, to 
k018, order any matter in difference in such
suit to be referred for decision to one or more arbitrators. 
Whenever any such order shall be made, the provisions of 
chapter vi of the Code of Civil Procedure shall, in #11 respects, 
apply to such order and arbitration, in the same manner as if 
such order had been made on the application of the parties under 
s. 312 of the said Code.

See now Act X of 1877, chap, xxxvii, and s. 506,
XV II. Nothing in the last preceding section shall prevent the

parties from applying to the Court, or the
Refer "nee under 8. Court from making the order of reference 

sisof Civil I w  ™  under the said 8. 312 of the said. Code of 
Civil Procedure.

See now Act X of 1877, a. 606.
XVIII. No suit shall bo entertained under this Act without a

preliminary application being first made to 
. Preliminary applica- ^ e  Court for leave to institute such suit.

tute emit eaVe ° inS l" The application may be made upon un
stamped paper. The Court, on the perusal 

of the application, shall determine whether there are sufficient 
primd facie grounds for the institution of a suit, and if in the 
judgment of the Court there are such grounds, leave shall be 

given for its institution. In calculating the 
(j08ts' costs at the termination of the suit, the

stamp-duty on the preliminary application shall be estimated, and 
shall be added to the costs of the suit. If the Court shall be .of 
opinion that the suit has been for the benefit of the trust, and that 
no party to the suit is in fault, the Court may order costs, or 
such portion as it. may consider just, to be paid out of the estate.

Section 18 of Act XX of 1863 applies only to such religions estaMis’ll* 
merits as were under the control or superintendence of the Board ot 
Revenue or of local agents under Reg. XIX of 1810, and were 
transferred to trustees or managers under S. 4 of the Act.—Delroat 
Baiwo Begum v. JSFamab Synd Aihgwr Ally Khan, 16 B. L. IE, 167 ; S. (J.,
23 W. IE. 453.

A, a Mi>>omedan lady, executed a wuqfnama, purporting to dedicate 
the whole of her property to an imambara in her house, for the purpose 
of perpetuating various Shiah ceremonies. By the wuqfimma she
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constituted .herself joint-miitawali with one B, and caused the name of appdx.
herself and it as miitawalis to be substituted in the Collector’s r e g i s t e r -----
for her own name as owner. On the death of JJ, A acted as the sole 
lnntawuli The wuqfnama was publicly registered. But though the 
property Was styled ‘ wnqf ’ and A the mutawaii in all documents 
connected with the estate, A  continued to deal with it as absolute owner, 
and the dedication, though made in 1852, was never under the control 
of the Board of Revenue or of local agents. In a suit, which the 
plaintiffs obtained leave to institute, under s. 18 of Act XX of 1863, 
to remove A from the mutawaliship. on the ground of misfeasance, it 
was held, that the wuqfnama did not constitute a public religious 
•establishment within the meaning of Act XX of 1863. and that therefore 
the Judge below had no authority to give the plaintiffs leave to sue 
under h, 18, and that his decision was consequently ultra vires.— Delroos 
Banflo Betrum v. Nawab Syvd Ashgur .Ally Shan, 15 B. L. II. , 167 ; 8. 0.,
23 W. 11.. 153.

The suits mentioned in the Act as needing the authority of the Court 
for their institution, are solely suits charging trustees, managers, or 
committees with misfeasance, malversation of the temple property, or 
neglect of duty There is nothing in the Act to oust the jurisdiction of 
the ordinary Courts over suits to establish a right to share in the manage
ment.-—Ayri Sharing, Embrandri v. Vistnu Mnbrandri, 3 Mad. H. 0.
It., 198.

The Act. while it empowers persons to sue whose right to sue, inde
pendently of the Act. may be doubtful, does not deprive persons, claim- 
ir.o- to be beneficiaries under a tired of endowment, of the right to sue 
which they have independently of the Act : nor does it impose on them 
the necessity of obtaining the sanction to institute the suit required by 
s. 18 of the Act.—Hnjee Kalub ■ Hussein t. M. & Mehrvm Beebee,i X  
W. P , 165 ; Jeijimgaruia-varu Sri Rati Burma Rossji, 4 Mad. H. C. 11., 2.

An appropriator, who sues on. the ground that the trust created, so far 
as it relates to the appointment of mutawalis, has never been acted upon, 
and that the original rights of the appropriator,remain, is at liberty to 
bring such a amt without the leave of the Court, under s. 18 of Act XX 
of 1863.—■iJitfait~otm-nusa. v. SnuA Afinl Hostsin, 2 K. W. P., 420.

The committee of a district duly appointed under Act XX of 1863 are 
entitled to maintain a suit in the Civil Court without having obtained 
the leave of the Court, to bring the suit, as well when the object of the 
suit is to establish their right of control under s. 3 of the Act, as when 
it is sought to enforce such control against the officers of the temple 
subordinate to them.—• Venhatasa Baidu V. Sadtigopasamy Iyer, 4 Mad.
H. e. R . P i. . .

An order of the Civil Court under this section refusing leave to institute 
a suit, and deciding that an endowment is governed in a^particular man. 
ner, is not apparently conclusive upon the question of title between the 
parties.— VmhAtasa Waiter v. Srinivtma Ckariyar, 4 Mad. EL 0. It., 410.

It, is the duty of the Court acting under s. 18 of Act XX of 1863 to see 
that there are seme sufficient grounds for giving a person permission to 
institute a suit under the provisions of the Act, for such permission 
does not only contemplate that the Court may remove such trustee, 
manager, superintendent, or member of a. coinmitte entrusted with the 
management, of the endowed property, but it also contemplates that the 
Court shall call upon such trustee, manager, superintendent, or member 
of a committee to file in Court an account of his trust Sis ho re Baa 
Moknnt v. Kalee Churn Qiree, 22 W. It.. 364.

No order for costa out of the estate can be made where a party to the 
suit is in fault —Soolram Ross Mohunt v. Nuvd K itten  Rots Atohimt.
22 W. H, 21.
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APTOx. X IX . Before.giving leave for the institution of a suit, or after 
------  . . lea ire has been given, before any procee ling

- S T S ’ E S t T C  « *  ifiled. • pending, the Court may order the trustee,
manager, or superintendent, or any mem

ber of a committee, as the case may be, to file in Court the 
accounts of the trust, or such part thereof as to the Court may 
seem necessary.

XX. No suit or proceeding before any Civil Court, under 
the preceding sections, shall in any way 

;’ ° c’T’l s“h> to .h»r affect or interfere with any proceeding in 
K f i S & f t e u S mU* 8 Criminal Court for criminal breach of 

trust.
See Anon., I. L. B., 1 Mad., E5,
X XL In any case in which any land or other property has been 
Provision for cases in grantcd for the support of an establishment 

which the endowments partly of a religious and partly of a secular 
are partly for religions character, or in which the endowment made 
&ur f01* se°^ ar f°r the Support of an establishment is
purposes., appropriated partly to religious and partly
to secular'uses, the Board of Revenue, before transferring to any 
trustee, -manager, or superintendent, Lai to any committee of 
management appointed under this Act, shall determine what 
portion, if any, of the said land or other property shall remain under 
the superintendence of the said Board for application to secular 
uses, and what portion shall be transferred to the superintendence 

•of the trustee, manager, or superintendent, or of the committee, 
and also what annual amount, if any, shall be charged on the 
land or other property which maybe so transferred to the superin
tendence of the said trustee, manager, or superintendent, or of 
the committee, and made payable to the said Board or to the 
local agents for secular uses as aforesaid. In every such case 
the provisions of this Act shall take effect only in respect to 
such land and other property as may be so transferred.

X.XIl. Except as provided in this Act, it shall not be lawful, 
Government not to alter the passing of this Act, for any <Iov- 

hold charge henceforth eminent in India, or for any officer of any 
of property for support Government in his official character, to 
of any mosque, temple, undertake or resume the superintendence 

of any land or other property granted for 
the support of, or otherwise belonging to, any mosque, temple,

. or other religious establishment, or to take any part in the
management or appropriation of any endowment made for the 
maintenance of any such mosque, temple, or other establishment, 
or to nominate or appoint any trustee, manager, of superinten
dent thereof, or to be in any way concerned therewith.
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X X III. Nothing in this Act shall he held to affect the pro- Arras.
„  . . visions of the Regulations mentioned in -----

, ,e c f  of Reflations this Act, except in so far as they relate to 
therein mentioned and . mosques, Hindoo temples, and other reh- 
of _ buik’ tags of anti- gious establishments; or to prevent the 
qnity, &e. Government from taking snch steps as it
may deem necessary under the provisions of the Said Regulations, 
to prevent injury to and preserve buildings remarkable for their 
antiquity, or for their historical or architectural value, or required 
for the convenience of the public.

XXIV. The word 1 India’ in this Act shall denote the terri
tories which are or may become vested in 

‘ ludia.’ Her Majesty by the Statute 21 and 22
Vie. c. 106, entitled “ an Act for the better government of India.”

OFFICIAL TRUSTEES’ ACT.

Act XVIL of 1864.
An Act to constitute an office of Official Trustee.

W hereas it is expedient to amend the law relating to Official 
Trustees, and to constitute an office of 

Preamble. official trustee ; It is enacted as follows;—•
I. The following words and expressions in this Act shall have 

the meanings hereby assigned to them,
Interpretation. unless there be something in the context

repugnant to such construction, that is to say :—
The expression ‘ High Court’ shall mean Her Majesty’s High 

Courts of Judicature at Fort William in 
1 High Court.’ Bengal, Fort St. George, and Bombay

respectively, in the exercise of their original ohm jurisdiction.
The expression * Chief Justice ’ shall mean the Chief Justice 

or Acting Chief Justice for the time 
' Chief Justice. being of any of the said High Courts.

The word ‘ person’ shall include a 
‘ Person.’ corporation.
Words importing the singular number shall include the plural, 

and words importing the plural number 
Number. shall include the singular.

Words importing the masculine gender 
Genaer' shall include females.
II. Act X V II of 1843 (for the. appointment of Official 
Act XVII of 1843 re- Trustees in certain cases) is hereby re

pealed. pealed, except as to any proceedings pend
ing, or any trusts now vested in an Official Trustee under it, and 
except in so far as that Act is made applicable to the Settlement 
of Prince of Wales’ Island, Singapore, and Malacca, by Act X IV  
of 1852 (for extending the provisions of Acts X X IV  of 1841 
ml X V II of 1843 to the Straits’ Settlement.)

t
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a p p d x . III. Every Official Trustee appointed under the said Act 
----  ns » ,. i. X V II of 1843 shall, save as regards theOfficial trustee under . . , , , , ? . , . ,

Act XVII of 1813 to act remuneration to bo received by him, hold
as if appointed under and execute the trusts of which he ia 
this Act, save m re- trustee, in all respects as if he were uu 
gards remuneration. Official Trustee appointed under this Act,

IV. In each of the Presidencies of Port William in Bengal,
An Official Trustee to Fort Sfc. George, and Bombay, there shall

be appointed in each be an Official Trustee. The said Official 
Presidency. Trustees shall be called the Official
Trustee of Bengal, the Official Trustee of Madras, aud the 
Official Trustee of Bombay respectively.

V. Every Official Trustee appointed under this Act shall bo 
Appointment, suspen- appointed and may be suspended or re-

sum, and removal of moved from his office by the authorities 
Official Trustee. hereinafter named, that is to say-—

The Official Trustee of Bengal, by the Chief Justice of Her 
Majesty’s High Court of Judicature at Port William in Bengal,

The Official Trustee of Madras, by the Chief Justice of Her 
Majesty’s High Court of Judicature at Fort St. George.

The Official Trustee of Bombay, by the Chief Justice of Her 
Majesty’s High Court of Judicature at Bombay.

VI. The Administrator-General or Officiating Adminidrator- 
Administrator-Gene- General for the time being of any of the

ml may bo appointed said Presidencies shall be eligible for the 
Official Trustee. office of Official Trustee of that Presi
dency. Every Official Trustee appointed under this Act shall 

, . give security for the due execution of the
. TmatflAlT8n duties of b*s office in such manner and toby Official trustee. ^  au)ount „  the CMef Uct, py
whom he is appointed shall direct.

VII. It shall be lawful for the Chief Justice of the High 
Leave of absence of Court at any of the Presidencies, from

Official Trustee, and ap- time to time, to grant leave of absence to 
](ointment of a, person the Official Trustee of that Presidency, but 
to officiate for him. subject always to such and the like rules 
as may be for the time being in force as to leave of absence of 
officers attached to such High Court. Whenever any Official 
Trustee shall obtain leave of absence, it shall be lawful for the 
Chief Justice to appoint some person to officiate as Official 
Trustee, and such person, while so officiating, shall be subject to 
the same conditions and be bound by the same responsibilities as 
the Official Trustee, and he shall be deemed to be the Official 
Trustee for the time being under this Act, and shall he liable to 
give Security for the due execution of the duties of his office in 
like manner as if he had been appointed Official Trustee.

| I |  <SL
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V III. I f any person shall be about to grant, assign or settle aptox.
any property, moveable or immoveable, of 

Official Trustee may, fc nflfcure or kind soever, upon or sub-
pointed trustee of a je c t  to any trust, whether for a charitable 
settlement by grantor, purpose or otherwise, it. shall be lawful 
&o. for such person, with the consent o f  the
Official Trustee, to  appoint him, by the deed creating the trust, 
to be the trustee o f such settlem ent; and upon such appoint
m ent the property so granted, assigned, or settled shal l vest in 
such officer and his successors in office, and shall be held by him 
and them upon the trust, declared and contained in the said deed.
Provided always, that the consent o f  the Official Trustee shall be 
resited in the said deed, and that the deed shall be duly executed 
by the Official T ru stee : provided also, that no trust for any 
religious purpose shall ever be held by the Official trustee, under 
this or under any other section o f tins Act.

I X .  Every Official Trustee appointed trustee o f  any property
under the last preceding section shall

Official Trustee ap- fce eutitled to receive, by way of retnu- 
eediug s e c t io n  t o C  Deration in that behalf such sum or sums 
oeive only the remu- only as he shall, by the deed or settle- 
aeration specified in the ment, be declared to be entitled to re-
deed' ceive.

X . I f  any property is subject to a trust, whether for a chari
table purpose or otherwise, and there shall 

. TJndt*  wha4i be no trustee willing to act or capable o f

S S S f f U g g  * * * »  «<•
ed trustee of any pro* the local lim its o f the ordinary  ̂ or extra
party. ordinary original civil jurisdiction o f the
H igh  Court, or i f  property is subject to a trust, and all the 
trustees, or the surviving or continuing trustee, and all the per
sons beneficially interested in the. said Trust, shall be desirous 
that the Official Trustee shall be appointed in the room o f  fueli 
trustees or trustee, then, and in any such case, it shall be lawful 
for the H igh Court, on petition, and with the consent oi the 
Official Trustee, to appoint the Official Trustee to be the trustee 
o f  such property : and upon such appointment such property 
shall vest in the Official Trustee and his successors in office, and 
shall be held by him and them upon the same trusts as the same 
were held previous to such appointment.

X I  The Official Trustee shall be entitled by way of remu-
Bate of commission aeration, in respect of all trust-property 

under last, preceding transferred to him under the last p ieceo- 
kfiction. ing section, to a commission, the rate of
which shall be as follows, that is to say,—  .

On all capital monies received by him,—-a commission of one- 
half per cunt, on receiving the same.

r: §L
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a p p d x . On all capital monies forested by him,—a commission of one-
----- half per cent, on investing the same.

On all sums received by him by way of interest or dividends 
in respect of monies invested,— a commission of three-quarters 
per cent.

On all rents collected by him,— a commission of two and-a-half 
per cent.

XII. The Official Trustee shall defray all the expenses of the
establishment necessary for his office, in-

bommLion1t^coreif" c}udin& th« Provisi.on ° * ce accommodation, together with all other charges to 
which the said office shall be subject, except those for which 
express provision is made by this Act, and except those costs of 
litigation and the like which a trustee would, under ordinary 
circumstances, be entitled to pay for out of the trust-monies in 
his hand. The commission to which the Official Trustee shall be 
entitled is intended to cover all the expenses and risk and 
responsibility of management, collection, and distribution.

XIII. It shall in no case be lawful to appoint the Official 
In all cases Official Trustee to bo a trusted along with any

Trustee to be sole true- other person: but the Official Trustee 
tee. shall always be sole trustee.

XIV. The Official Trustee shall cause all capital monies 
In what securities Offi- received by him to be invested in Govern-

cial Trustee to invest ment securities, or otherwise as the Court 
tirust-money. shall direct: and if in any case the trust-
funds or any part of them shall, at the time of their vesting in 
the Official Trustee, be invested otherwise than as provided in the 
deed or will creating the trust, or than as ordered by the Court, 
it; shall be the duty of the Official Trustee, as soon as he reason
ably can, to realize the funds so improperly invested, and to invest 
the same in Government securities, or otherwise as the Court 
shall direct.

XV. The High Court may make any such orders as shall 
Higii Co u r t  ma y  seem to ifc necessary respecting any trust-

make orders respecting property vested in the Official Trustee, or 
trust-property vested the interest or produce thereof. All such 
in Official trustee. orders shall be made on petition, unless
the Court shall direct a suit to be instituted.

XVI. Nothing in this Act shall prevent the re-transfer of
■lie-transfer of trust- G„st~property, which may have be-

property to original, or come Tested ill the Onicial Inis tee, to the 
transfer to other, true- original or any subsequently appointed 
toe*- trustee, or to such person as the Court
shall direct, unless otherwise provided by the deed or will,creat
ing the trust.

|p| • <sl
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XVII. All orders which shall be made appointing any Offi- appdx'.
cial Trustee to act as trustee in virtue of -----

Order of appointment his office, shall appoint him by his name 
of Official Iti'stee. 0j off1C0) shull authorize the Official
Trustee for the time being of the same Presidency to act as 
Official Trustee of the property to which such order shall relate ;•

On death, Ac., of « "d allproperty and interest which at the 
Official Trustee, pro- time of the death, resignation, or removal 
perty to vest in his from office of any Official Trustee shall 
successor. he vested in him by virtue of such order,
shall, upon such death, resignation, or removal, cease to be vested 
in him, and shall vest in his successor in office immediately 
upon his appointment thereto, and all books, papers, and docu
ments kept by such Official Trustee, by virtue of his office, shall 
be transferred to and vested in his successor in office.

XVIII. All actions, suits, or other proceedings, which shall 
Official Trustee to 1,6 commenced by or against any Official

sue or be sued by his Trustee in his official character, may be 
name of office. Si: it not brought by or against him by his name 
to abate by death, Ac. 0f 0gjce . ‘allti no suit, action, or other 
proceeding already commenced, or which shall be commenced, by 
or against any person as Official Trustee either alone or jointly 
with any other person, shall abate by reason of the death, resig
nation, or removal from office of any such Official Trustee ; but 
the same may, by order of the Court, and upon such terms as to 
the serivee of notices or otherwise as the Court may direct, be 
continued against his successor immediately upon his appoint
ment in the same manner as if no such death, resignation, or 
removal had occurred. Provided, that nothing herein contained

shall render any such successor personally
P.rovw°. liable for any costs incurred prior to the

order for continuing the action or suit against him, or shall release 
an Official Trustee who has resigned or been removed from his 
office, or the heirs, executors, administrators, or representatives of 
a deceased Official Trustee from being liable for any such costs.

X IX . Every Official Trustee appointed under this Act shall
enter into books, to be kept by him for 

Official Trustee to that purpose, separate and distinct ac- 
i n S r e S T S  counts of each trust of which he is the 
open to the inspection trustee, and of all. such sums of money 
of the Chief Justice and securities for money, goods, and tilings, 
ami of any person ag sliau come to his’ hands, or to the
a i s a , ,i;«ls r  *  * *  *  » j , ? « " »  ™ Pi.,.dor in trust fer him, under this Act, and 
likewise of all payments made by him on account of such trust, 
and of all debts due by or to the same, specifying the dates of
such receipts and payments respectively, which said books shall “ ♦
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Appdx. be kept in the Official Trustee’s office, and shall lie at all times
-----open for the inspection of the Chief Justice and of any person

authorized by him to demand inspection thereof.
XX. The Chief Justice shall have power, from time to time,

Chief Justice may to make aud alter any general rules and
make and alter rules orders consistently with the provisions of 
and orders for custody this Act, for the safe custody of the trust- 
of trust-funds, &c. funds and securities which shall coma to
the hands or possession of the Official Trustee, and for the 
remittance to Europe, or elsewhere, of all sums of money which 
shall be payable or belong to persons resident in Europe or else
where, or in other cases where such remittances shall be required, 
and generally for the guidance and government of the Official 
Trustee in the discharge of his duties ; and may, by such rules 
and orders, amongst other things, direct what book:;, accounts,' 
and statements in addition to those mentioned in this Act, shall 
be kept by the Official Trustee, and in what form the same shall 
be kept, and what entries the same shall contain, and where the 
same shall be kept, and where and how the funds and securities 
and other the property belonging to the trust, of which the Official 
Trustee is the trustee, shall be kept or invested or deposited, and 
how any remittances thereof shall be made.

XXI. Such orders shall be published in the Official Gazette,
and it shall be the duty of the several 

Publication of Official Trustees to obey and fulfil the
orders, &c. same, and the same shall be a full autho
rity and indemnity for all persons acting in pursuance thereof.

XXII. The Official Trustee of each of the said Presidencies 
Official Trustee to shall, once in every year,-that is to say,

furnish annual sclie* on the first day ot March, or on. such
dules, which shall be other day as the Chief Justice shall
filed in the High Court. j i rect>—deliver to the Chief Justice a true 
schedule showing the gross amount of all sums of money 
received or paid by him on account of each trust of which he is 
the trustee, and the balances during the year ending on the thirty- 
first day of December next before the day of delivering such 
schedule, and a true list of all securities accrued on account of 
each of the said trusts during the same period; and also a true 
schedule of all trusts which shall have come to an end or ot 
which the Official Trustee shall have ceased to be the trustee, 
and the property subject to which shall have seen paid or made 
over to the persons entitled to the same or to new trustees during 
the same period, specifying the nature and amount or value of 
such property and the persons to whom paid or made over. The 

Chief Justice shall cause the said sche- 
Iinspection of sche- <jule to be filed as record in the High 

dules so filed. Court ; but it shall not be lawful for any
f
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person to inspect the same or to make copies thereof or of any a f p d x , 
part thereof, except on an order granted by the Chief Justice 
permitting him so to do.

XXIIL The Chief Justice shall, from time to time, appoin t 

an auditor or auditors to examine the 
Chief Justice to a,p- accounts of the Official Trustee at the 

point auditors. time of the delivery of the said schedule,
and also at any other time when the Chief Justice shall think 
lit.

XXIV. The auditor or auditors shall examine the schedules 
Auditors to examine and accounts and report to the Chief 

schedules and accounts Justice whether they contain a tall and 
c" Official Trustee, and true account of everything which ought 
to report to Chief ^  pe inserted therein, and whether the 
Justice. books which by this Act are, or which
by any such general rules and orders as aforesaid shall be, direct
ed to be kept by the Official Trustee,have been duly and regularly 
kept; and whether the trust-funds and securities hare been duly 
kept and invested and deposited in the manner prescribed by this 
Act or which shall be prescribed by any such rules and orders 
to be made as aforesaid.

XXV Every auditor shall have power to summon as well 
Auditors to have pow- the Official Trustee as any other person or 

or to summon witnesses persons whose presence he may think 
and to call for books, to, necessary, to attend him from time to
time ; and to examine the Official Trustee or other party or parties, 
if he shall think fit, on oath or solemn affirmation, to be by him 
administered; and to call for all books, papers, vouchers, and 
documents, which shall appear to him to be necessary for the 
purposes of the said reference ; and if the Official Trustee or 
other person or persons when summoned shall refuse, or, without 
reasonable cause, neglect to attend or to produce any book, 
paper, voucher, or document required,-or shall attend and refuse 
to be sworn or make a solemn affirmation, when by law an 
affirmation may be substituted for an oath, or shall refuse to be 
examined, the auditor or auditors shall certify such neglect or 
refusal in writing to the High Court; and every person so 

Penalty for refusal refusing or neglecting shall thereupon 
or neglect to attend, &o., be punishable in like manner as if such 
to produce books, &c. refusal or neglect had been ill contempt 
of the said High Court.

XXVI. The costs and expenses of preparing the said sche- 
Costs of preparing- dules and accounts, and of every such 

schedules, &c.,kow to reference and examination as aforesaid, 
he paid. shall be defrayed by all the trust-estates
to which such schedules or accounts shall relate, which costs and 
expenses, and the portion thereof to be contributed by each of

I.:' 'lyI-',• ̂ - I . I l l - l ' l ' I ll 'll  ' ||||l' I ■ I| ; 11| : |l|; ■ Ivl.
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afpdx. the said trust-estate-, shall be ascertained and settled by the
-----auditor or auditors, subject to tlw approval of the Chief Justice,

and shall be paid out of the said estates accordingly by the 
Official Trustee.

X X V II. If upon any such reference and examination the
auditor or auditors shall see reason to 

Matters tobe reported beiieve that t{je said schedules do not 
contain a true and correct account of the 

matters therein contained, or which ought to be therein contained, 
or that the trust-funds and securities have not been duly kept 
and invested or deposited in the manner directed by this Act, or 
which shall be directed by any such rules and orders as aforesaid, 
or that the Official Trustee has failed to comply with the provi
sions and directions of this Act, or of any such rules and orders, 

, he or they shall report accordingly to the. Chief Justice.
XXVIII. The Chief Justice may refer every such report as

last aforesaid to the consideration of the 
Proceedings upon Advocate-General for the Presidency, who 

sue repot . shall thereupon, if he shall think fit, pro
ceed summarily against the defaulter or his personal representa
tive in the High Court by petition for an account, or to compel 
obedience to this Act or to such rules and orders as aforesaid, 
or otherwise as he may think fit, in respect of all or any of the 
trust-estates then or formerly under the charge of such defaulter ; 
and the Court shall have power, upon any such petition, to com
pel the attendance in Court of the defendant or defendants and 
any witnesses who may be thought necessary, and to examine 
them orally or otherwise as the said Court shall think lit, and 
to make aiid enforce such order or orders as the Court shall 
think just.

X X IX . The costs, including those of the Advocate-General, 
Costs upon such pro- arid of the reference to him, it the same

ceedings, &a, how to be shall be directed by the Court to be paid, 
defrayed. shall be defrayed either by the defendant
or defendants, or out of the trust-estates ratably as the said 
Court shall direct; and whenever any costs shall be recovered 
from the defendant or defendants, the same shall be repaid to the 
estates by which the same shall have been in the first instance 
contributed, and the Court s\ 11 have power to order the Official 
Trustee or other person or persons, defendants, to receive his or 
her costs out of the said estates, if it shall think fit.

„  j *i rr- i, XXX . Any orders which shall beOrders ot the High , , f » ,, ,T- i ,Court to have same made by any o f the said High Courts 
effect, and to be exe- shall have the same effect and be
cuted in the same man- executed in the same manner as
ner a* decrees. decrees.
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X X X I. Any order under this Act may be made on tlie ap
, „ application of any person beneficially i n - -----

otr S Z M M terested in any trust-property, or; of any 
trustee thereof, whether under disability 
or not.

X X X II. If any infant or lunatic shall be entitled to any 
Executor or Adminis- gift or legacy or residue or share thereof,

trator may, by leave of it shall be lawful for the executor or
the High Court, pay to administrator by whom such legacy, H
OUieifll Trustee, legacy, regy ne or 8iiare may be payable or trans-
infant or lunatic is feralne, or the party by whom such g lib  
entitled. may be made, or any trustee of such gift,
legacy, residue, or share, to pay or transfer the same to the Official 
Trustee appointed under this A ct: provided that the leave of 
file High Coin-! to make such payment or transfer shall be first 
obtained, by motion made 011 petition. Any money or property 
paid or transferred to the'Official Trustee or vested in him under 
this section shall be subject to the same provisions as are con
tained in tills Act as to other property vested in such Official 
Trustee turner the provisions thereof.

THE INDIA IN TRUSTEE ACT, 1866.

A ct N o. X X V II  of 1866.
An Act to consolidate and amend the law relating to the conveyance 

and transfer of property in British .India vested in mortgagees 
and trustees in cases to which English law is applicable.
W hereas it is expedient to consolidate and amend the laws 

relating to the conveyance and transfer of 
Preamble. _ moveable and immoveable property in Bri

tish India vested iri mortgagees and trustees, in cases to which.
English law is applicable; It is hereby enacted as follows (a ) : —

(«.) As to the meaning of these words, see ante, p. 16, The Court has 
no jurisdiction under this Act to decide on a disputed question of title.
In're Brupur's Settlement, 3 W. R, (E n g .). 806.

The Act applies only to tlie Lower Provinces, the Korth-Western Pro
vinces, the Presidencies of Madras and Bombay, and the Punjab. It is 
mainly founded on the English Statutes, 33 and 14 Viet... e. HO (Lha 
Trustee Act), and 16 and 1C Viet, c. 65. (The Trustee Extension Act).

I. [Bt'pealed by Act X IV  of 1870.]
II. In this Act. unless there be some- 

Interpretation, thing repugnan t hi the subject or context—
‘ Immoveable property shall extend to and include mes

suages, tenements, and hereditaments,
■ Immoveable pro- corporeal and incorporeal,of every tenure 

petty.’ or description, whatever may be the estate
or interest therein :
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api*dx. ‘ Stock ’ shall mean any fund, annuity, or security transferable
----- ( in boc ks kept by any company or society

' stoo3i- established or to be established, or trans
ferable by deed alone, or by deed accompanied by other formali
ties, and any share (a ) or interest therein. It shall also include 
shares in ships registered under the Merchant Shipping Act, 18;>4, 
or at any port in British India ( b ) :

■« Hold ’ and •' holding ’ shall be applicable to any vested 
£, f . . estate, whether for life or of a greater of

‘ Hold and 1 holding. jegs description, in possession, futurity, or
expectancy in any immoveable property :

‘ Contingent right,’ as applied to immoveable property, shall 
. , mean a contingent or executory interest,

‘ Contingent right. or possibility coupled with ari interest, 
whether the object of the gift or limitation of ,.uch interest or 
possibility be or be not ascertained; also a right of entry, 
whether immediate or future, and whether rested or contingent: 

‘ Convey’ and ‘ conveyance’ applied to any person shall 
mean the execution by such person of 

‘ Convey’ and ‘ con- every necessary or suitable assurance for 
veyaace. conveying or disposing to another immove
able property which such person holds, or in which he is entitled 
to a contingent right, either for the whole estate of the person 
conveying or disposing, or for any less estate, together with the 
performance of all formalities required by law to the validity of 
such, conveyance, including the acts to be performed by married 
women and tenants-in-tail. in accordance with the provisions oi 
Act X X X I  of 186-4 (to abolish real actions and also fines and 
recoveries, and to simplify the modes o f  conveying land in cases to 
which English law is applicable) :

1 Transfer’ shall mean the execution and performance of every 
deed and act by which a person entitled to 

Transfer. stock, or Government securities, can trans
fer such stock or Government securities from himself to another :

‘ High Court’ shall mean every Court now or hereafter to be 
established under the Statute 24 and 25 

‘ High Court. y y ^  cap. 104, and also the Chief Court
of the Punjab, or such one or more Judges of the said Courts res
pectively as shall be appointed by the Chief Justice or the senior 
Judge (c), as the case may be, to entertain applications and make 
orders under this A ct :

‘ Trust’ shall not mean the duties incident to an estate con
veyed by way of mortgage > but with this 

‘ T r u s t ‘ trustee.’ exception, the words ‘ trust’ and ‘ trus
tee’ shall extend to and include implied 

and constructive trusts, and shall extend to and include cases 
where the trustee has some beneficial estate or interest in the
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subject of tlie trust, and shall extend to and include the duties afpdx. 
incident to the office of executor or administrator of-a deceased 
person (d):

'■ Lunatic’ shall mean any person who shall have been found by 
due course of law to be.of unsound mind 

‘ Lunatic.’ and incapable of managing his affairs :
‘ Person of unsound mind ’ shall mean any person not a 

minor who, not having been found to be 
‘ Person o£ unsound a lunatic, shall be incapable from infirmity 

mir"1, of mind (e) to manage lvis own affairs :
In the case of a will made, or an intestacy occurring before;

, the first day of January, 1866 (the 
‘ Heir and ‘ devisee. ^  on wfcgfo the Indian Succession Act

came into force) ‘ heir’ shall mean the person claiming an interest 
in the immoveable property of a deceased person under the laws 
concerning descent applicable to such property: and ‘ devisee’ 
shall, in addition to its ordinary signification, mean the heir of a 
devisee and the devisee of an heir, and generally any person 
claiming an interest in the immoveable property of a deceased 
person, not ns heir of such deceased person, but by a title depen
dent solely upon the operation of the laws concerning devise 
and descent. *

In the case of a will made, or an intestacy occurring on or after 
the first day of January, 1366, ‘ heir’ shall mean any person 
claiming an interest in the immoveable property of a deceased 
person under the rules for the distribution of an intestate s 
estate; and ‘ devisee’ shall mean any person taking immove
able property under a bequest, and any person, other than an 
executor or administrator, claiming an interest in immoveable 
property, not as entitled thereto under the said rules, but by a 
title dependent solely upon the operation of the laws concerning 
intestate and testamentary succession :

‘ Mortgage’ shall be applicable to every estate or interest in 
immoveable or moveable property which 

‘ Mortgage.’ would in the High Court be deemed mere 
ly a security for money :

‘ Person ’ shall include any company or 
‘ Person.’ association, or body of persons, whether

incorporated or not ( / ) .
Words importing the singular number only shall extend to 

several persons or things; words import- 
Kumber and gender. || the p]ural m>mber shall apply to one

person or thing; words importing the masculine gender shall 
extend to a female (g).

The preceding definitions correspond substantially with those in the 
Trustee Act, 1850,13 and 14 Viet., c, 60.

53
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a?.pdx. O ) See Me Angelo, 5 Be (K and S., 278.
___  (J) 18 and 19 Viet., o. 91 , s. 10.

(e) See Act IT of 1866. s, 3.
(rf) A vendor, after a contract., has been held to he a trustee of shares in a 

joint-stock bank for the purchaser. Rut in oases of immoveable property, 
if not universally, at least where the alleged trustee esan possibly dispute 
the trust, the constructive trust must first have been declared by the 
decree of the Court, and the infant heir of the vendor, who died intestate 
after having'contracted to sell real estate, is not a constructive trustee for 
the purchaser unless so declared by decree.—Lewis, 7th Edn,, 867. See 
Me Lowry's Will, L. R , 15 Eq., 78. A vendor who refused to convey after 
tender of a deed settled by the Judge, or to receive the purchase-money, 
was declared a trustee ; and on the purchaser paying his purchase-money 
into Court, his solicitor was to execute the conveyance for the vendor.—
T) "ir-rruiitier v. Foster, l Set. on Decrees, 4th Ed., 538.

The Court has jurisdiction to recognize a constructive trusteeship of 
stock within the meaning of that term as used in the Asst.—Me Davis's 
Trust, L, R , 12 Eq., 214.

The definition of 1 trustee ’ includes the case of stock which has been 
transferred into the name of an infant, who is the sole beneficial owner, 
subject to a direction in regard to maintenance or otherwise, vested in 
some one else.—(iarduvr v. Cowles, L. It., 3 Ch. I)., 304.

An heir who elects to hold on the trusts of an inoperative will is a 
trustee.—Dewar v. Maitland, L. R , 2 Eq., 884. After a bankruptcy 
and the appointment of assignees, one of them wont abroad; it was hold, 
that he was a trustee, and the estate was vested in the. remaining 
assignees.—In re Joyce's Estate, L. Ik, 2 Eq., 576.

(«) See lie Waluj'ord, 1 J. and Bat., 2 ; Me Jones, 6 Jur., 545.
( / )  See LachirsUen v, Mvstan, I- L. R, 7 Calc,, 32.
(y ) See the General Clauses Act, I of 1868.

III. The powers and authorities given by this Act to the
The High Courts to High Courts shall and may be exercised

have jurisdiction in only in cases to which English law is appli- 
whab cases. cable (a), and may be exercised with respect
to property within the local limits of the extraordinary original 
civil jurisdiction of the said Courts respectively.

(a) ITp to a very recent period, the words “ oases to which English 
law is applicable” have been considered to apply only to eases in which 
the parties have been European British subjects. In Me Xahandas No* 
rtmdtu, I. L. It., 5 Bomb., 154, however, it was held, that the High Courts 
may exercise the suminary powers conferred upon them by this section 
in the case of Hindu trusts ; ante, p. 15.

IV . When any lunatic or person of unsound mind (a) shall
High Court may con. hold any immoveable property upon any

vey estates of lunatic trust or by vray ot mortgage, it shall be 
trustees and mortga- lawful for the High Court to make ail 
gees. order that such property be vested (6) in
such person or persons in such maimer and for such estate as the 
said Court shall direct; and the order shall have the same eflcct

m $ <sl
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as if the trustee or mortgagee had been sane, ami bad duly acpdx.
executed a conveyance of the property in the same manner for ------
the same estate.

Trustee Act, 1850, s 3.
(.!■} Where the unsouudness of mind is; contested, the case is nut 

within the Act.— Me Walker, Or. and Ph , 147 ; lie Campbell, .18 L. T , 202.
(l>) The vesting order being a conveyance, should be so worded, as to 

make it clear by the description what property passes.—Re Ovd's Trust, 
fi W. R. (Bug.), 863. Where the circumstances require a severance of the 
property, the Court will make two vesting orders instead of one general.
—/leader v. Kerby, W. N., 1872, p. 174 ; aee Lewin, 7th Ed., 869.

Y . W h en  any lunatic or person o f  unsound mind shall be 
entitled to any contingent righ t in any 

v e f c I h S g ^ r r i g h f e '  im m oveable property upon any trust o r  by 
way o f  mortgage, it snail be lawful lor 

the H igh Court to make an order wholly releasing such property 
from  such contingent right, or disposing o f  the same to such 
person or persons as the said H igh  Court shall direct, and the 
order shall h a re  the same effect as if the trustee or m ortgagee 
had been sane, and bad duly executed a deed so releasing or d is
posing o f  the contingent right.

The Trustee Act, 1850, s. 4.
V I , W hen any lunatic or  person o f  unsound mind shall be

High Court may trams- s° !%  entitled to 8tock or Government 
fer stock or Govern- securities, or to  any tiling in action upon 
ment securities o f  luna- any trust or by way o f  m ortgage, it shall 
tic trustees aud raort- be law ful for the H igh  Court to make an 
gagee8, order vesting in any person or persons the
righ t to transfer such stock or Governm ent securities, or to receive 
the dividends, interest, or incom e thereof, or to sue for and recover 
such thing in  action, or any interest in respect thereof (a) : and 
when any person  or persons shall be entitled jo in t ly  with any luna
tic  or person o f  unsound mind to  any stock or Governm ent securi
ties. or th ing in action upon any trust or by way o f m ortgage, it 
shall be law ful for  the said Court to make an order vesting the 
righ t to transfer such stock or Governm ent securities, or to receive 
the dividends, interest, or incom e thereof, or to sue for and recover 
such thing .in action or any interest in respect thereof, either in 
such person or  persons so jo in t ly  entitled as aforesaid (b), or in 
such last-m entioned person or persons, togeth er with any other 
person or persons the said H igh  Court may appoint (c).

Trustee Act, I860, s. 5.
(a) Where a person of unsound mind was entitled to a sum of stock 

as trustee, aud also entitled to another sum of the same stock benefi
cially, as the bank would not apportion the past dividend between the 
trnst-ostate and the bomdicial estate, the Court, in appointing new 
trustees, vested the right to receive the wholo dividend in the new 
trustees upon their undertaking that they would invest in the name of
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APPD.'i. the oM trustee so much as belonged to him beneficially.—Be Stewart,
___„ 2 DeG. I?, and J., X ; Bodge* v. Wheeler, 1 Set. on Deo., 4th. Ed., 522;

Lew in, 7 th  Ed., 870.
(ft) When, one of the three executors of a surviving trustee of shares 

was of unsound mind, and the other two, when applied to by the persons 
absolutely entitled to the shares, declined to do anything, it urns held, 
that an order could be made vesting the right to transfer the shares in 
the persons beneficially interested.—In  re  W h ite, L. R., 5 Chan.. 60S.

(e) The lunatic husband of a married woman, a trustee, is within 
the Act.— Re Wood, 3 D. P. J., 125 ; Bn parte Bradshaw, 2 D. M. G,, 900.

V I I .  W h en  any stock  or G overnm ent securities shall be
Power to transfer standing in the name o f any deceased

stock or Government person whose executor or administrator is 
securities of deceased a lunatic or person o f  unsound m ind, or 
person. w hen any thing in  action shall be vested
in any lunatic or person o f  unsound m ind as the executor or 
administrator o f a deceased person, it  shall be lawful for the H igh 
Court to  make an order vesting the right, to  transfer such stock 
or Governm ent securities, or to receive the dividends, interest, or 
income thereof, or to sue for and recover such th ing in  action, 
or any interest in respect thereof, in any person or persons the 
said C ourt may appoint.

Trustee Act, 1850, s, 6.
V I I I .  W hen any m inor shall hold any immoveable property
High Court m ay con- u Pon any trust or by way o f m ortgage, it

vey estates of minor shall be lawful for the H igh  Court to make 
trustees and mortga- an order vesting such property in such 
Sees> person or persons in such manner and for
such estate as the said C ourt shall d irect ( a ) ;  and the order 
shall have the same effect as i f  the m inor trustee or m ortgagee 
had attained his m ajority , and had duly  executed a conveyance 
o f  the property in the same manner for the same estate (6 ).

Trustee Act, 1850, s. 7.
(a) As to barring dower, see Lewin. 7fch Ed., 871.
(ft) See Powell v. Mathews, 1 Jur,, N. 0., 973.
An order has been made to vest the legal estate in the devisees of a 

mortgagor subject to t. charge created by his will.—Re RUarthorpe, 18 
Jur., 669.

I X .  W hen any minor shall be entitled to  any contingent right
Contingent rights of in any immoveable property upon any

minor trustees and trust or by way o f  mortgage, it shall be 
mortgagees. law ful for the H ig h  Court to make an
order w holly  releasing such property from  such contingent right, 
or disposing o f the same to such person or persons as the said 
Court shall direct, and the order shall have the same effect as i f  
the m inor had attained his m ajority and had duly executed a 
,deed so releasing or d isposing  of the contingent right,

Trustee Act, 18{>0, s. 8.
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X. When any person solely (a) holding any immoveable pro- appdiv 
, pertv upon any trust (6) shall be out of

v e ? £  estate S Y  tons', the jurisdiction of the High Court (c.) or 
tee out; ct the jurisdic- cannot be found (a), it snail be Uiwiui tor 
tion of the Court. the said Court (e) to make an order vest
ing such property in such person or persons in such manner and 
for such estate as the said Court shall direct, and the older shall 
iiave the same effect as if the trustee had duly executed a convey
ance of the property in the same manner and for the same estate.

Trustee Act., 1850, s. 9. ■ .
(a) As to coparceners, gee Me Murray v. Sptoor, .L. K , C I.q., o-<.
(b - An heir who takes the trust-estate by the disclaimer or the trus

tees ( in».i v. Groom, 0 D. M. G, 205), or by the death of the trustee 
in the testator’s lifetime (We GUI, 1 Set on Dee., 4th Ed., 0*0 ), is a 
trustee within the section ; and an heir of a mortgagee wno bad taken 
possession has been held to he a trustee for the mortgagees escoatom—
V.‘s ,-Mttor.i Mortgage, 4 W. It. (Eng.), 791. Whew a person had contracted
to sell an estate, which in equity had converted it into persoufUy, but 
before he executed the conveyance died intestate it was held that the 
heir was a trustee for the personal representative.— See Lewin, ith lid..,
871, citing He BaAeoeh, 2 IV. It. (Eng.), 3iW>. .

(f< \ Temporary absence doe* not bring a case withm the Act. ilti cAm- 
$0,1 v. Stephens, 5 Sim., 499. A trustee maybe treated as out of the 
j urisdiction although he appears by counsel—Stilwell v. Ashley, 1 Set. ou
Dec.,  4th Ed.,  620." . _  , „ Q

(,l) See L,;„lmere v. Gamp, 30 Boav., 218 ; SI Beav., 0 1 8 .
One of three joint mortgagees, who were trustees, went abroad, and 

in his absence the mortgage was paid off ; and by a deed to which he, 
w ith the other trustees, was named a party, but which he never executed, 
tha debt and security, except the legal estate outstanding m him were 
vested in the transfewee of the mortgagee. Afterwards a new trustee 
was ; .-.pointed in his place. It was held, that the neglect or refusal of
the old trustee to eotttey the outstanding legal estate brought the case
within the Act, anil that the Court had jurisdiction to vest the outstand
ing legal estate in the transferee.— In re Walker's Mortgage trusts, L. It ,

O v ThL section applies when the trustee out of the jurisdiction is oi 
unsound mind.—lie Gardners Trusts, L. It., 10 Ch. D„ 29.

X L  When any person or persons shall hold any immoveable 
property in trust jointly with a person 

High. Court may no£ wit'll In tlie jurisdiction of the High
S &  “I—  hSS Court, or who A m , bo W ,  it .h .ll
immoveable property be lawful for the said Coiut to make au 
jointly with persons order vesting the property in the person 
out of jurisdiction. or persons 30  jointly holding, or in such
last-mentioned person or persons together with any other person or 
persons, in such maimer and for such estate us the said Court 
shall direct; and the order shall have the same effect as if the 
trustee (a ) out of tin jurisdiction, or who cannot be found, had 
duly executed a conveyance of the property in the same manner 
for the same estate ( b).

Trustee Act, 1850, 3. 10.
(«) A mortgage of real estate was made by two persons, one ot wnom
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appdx , went abroad. Upon a sale of tie mortgaged property by the mortgagor.
-----  so much of the purchase-money as was payable to the mortgagee was

invested in their joint names. It was held, that the Court had no 
jurisdiction upon a petition by the mortgagor and the mortgagee Within 
the jurisdiction to make an order vesting in the purchaser the estate of 
the absent mortgagee.—In re Osborn's Mortgage Trusts, 1. R.. 12 Eq., 892.

(t) The Court has power to vest tho lands in the joint owners within 
the jurisdiction, and. another as joint tenants.—Smith v. Smith, 8 Drew., 
72 ; lie Marquis of Bute’s Will, Johns., 15.

If one of the co-heirs of a mortgagee bo out of the jurisdiction, he is 
a trustee within this section for the persons entitled to the mortgage- 
money, and the entirety on their petition may be vested in the co-heir 
within the jurisdiction.—Jte Templen’s Trusts, 4 N. R., 494 ; He Hughes’s 
Settlement, 2 II. and M,, 595. See Lewin, 7th Ed., 873.

X II. When any person solely entitled to a contingent right
in any immoveable property upon any

Contingent rights of trust shall be out of the jurisdiction of 
- r n s t i x t h e  High Court, or cannot be found, it 
shall be lawful for the said Court to make an order wholly 
releasing such property from such contingent right, or disposing 
of the same to such person or persons as the Court shall direct, 
and the order shall have the same effect as if the trustee had 
duly executed a conveyance so releasing or disposing of the 
contingent right.

Trustee Act, 1850, s. 11.

XIII. When any person jointly entitled with any other
person or persons to a contingent right

High Court may jR any immoveable property upon arty 
make order- in ‘ «*es trmf s|13]j be out 0f the jurisdiction of
Entitled with others the High Court, or cannot be found, it 
out of the jurisdiction shall be lawful for the said .Court to
of the Court to_ a con- make an order disposing of the contin-
tingent right m on- , 0f (he person out of the
movea c proper y. jurisdiction, or who cannot be found, to
the person or persons so jointly entitled as aforesaid, or to such 
last-mentioned person or persons, together with any other person 
or persons ; and the order shall have the same effect as if the 
trustee out of the jurisdiction, or who cannot be found, had duly 
executed a conveyance so releasing or disposing of the contingent 
light.

Trustee Act, 1850, s. 12.
XIV. Where there shall have been two or more persons

jointly holding any immoveable property
When it is uncertain upon .my trust, and it shall be uncertain

which of several ,yj, id, of such, trustees was the survivor,
trustees was the sur- -t be jawfui for the High Court to
vlvor’ make an order vesting such property in
such person or persons in such manner and lor such estate as the

• eCW\
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said Court shall direct; and the order shall hare the same effect apfdx.
as if the survivor of such trustees had duly executed a convey- -----
ancu of the property in the same maimer for the same estate.

Trustee Act, 1800, a. lit.
XV. Where any one or more person or persons shall have

held any immoveable property npon any
When ib is uncertain trust, and it shall not he known, as to

wliefcUv the last the trustee last known to have held Suchtrustee be living or , , „  , ,dead. property, whether he be living or dead,
it shall he lawful for the High Court to 

make an order vesting such property in such person or persons in 
such manner and for such estate as the said Court shall direct; 
and the order shall have the same effect as if the last trustee had 
duly executed a conveyance of the property in the same manner 
for the same estate.

Trustee Act, 1850, s. 14.

XVI. When any person holding any immoveable property
upon any trust shall have died intestate 

, 11108 as *0 such property without an heir, or
shall have died, and it shall not be known 

who is his heir or devisee, it shall be lawful for the High Court 
to make an order vesting such property in such person or persons 
in such manner and for such estate as the said Court- shall 
direct; and the order shall have the same effect as if the heir 
or devisee of such trustee had duly executed a conveyance of 
the property in the same manner for the same estate (a).

Trustee Aot, 1850, s. 15.
(a) This section does not apply to leaseholds for years.—Levin, 7th 

Ed., 873. But a vesting order as to leaseholds for years may be made on 
the appointment of new trustees under s. 30. See Me Malgleish's Settle- 
meat, ii. R., 4 Ch. I)., 143.

XVII. When any immoveable property is subject to a con
tingent right in an unborn person, or

Contingent right of c]usg 0f unborn persons who, upon coming 
unborn trustee, into existence, would in respect thereof
hold such property upon any trust, it shall be lawful for the 
High Court to make an order'which shall wholly_ release and 
discharge such property from such contingent right in such 
unborn person or class of unborn persons, or to make an order 
which shall vest in any person or persons the estate or estates 
which such person or elass of unborn persons would, upon coming 
into existence, hold in such property.

Trustee Act, 1850, s. 16.

' coiJX
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aj»pt)x. XVIII. In every case when any person holds, Or shall hold
-----’ jointly or solely, any immoveable property,

Power to make an or is or shall be entitled to a confin- 
Order for vesting the g0nt r|ght therein upon any trust, and a
neglect°of nlm teo to demand shall have been made upon such 
convey or release. trustee by a person entitled to require a

conveyance of such property, or a duly 
authorized agent of such last-mentioned person requiring such 
trustee to con vey the same, or to release such contingent right, 
it shall be lawful for the High Court, if the said Court shall be 
satisfied that such trustee has wilfully refused (a) or neglected 
to convey the said property for the space of twenty-eight days after 
such demand (5), to make an order vesting Such property in 
such person or persons in such manner and for such estate as 
the Court shall direct, or releasing such contingent right in 
such manner as the Court shall direct; and the said order shall 
have the same effect as if the trustee had duly executed a 
conveyance of the property, or a release of such right in the 
same manner and for the same estate (o).

Trustee Extension Act, 1852, s. 2. See further as to Vesting1, ante,-
pp. 334-5. , , ,  , . .(«) It has been decided that a married woman is capable of refusing —
Momlmi V. Adam*, 14 Beav.. 130.

(i) In Knight ■ V. KniffM, W. N., 1866, p. 114, a divorced woman 
obtained a vesting order against her late husband.—LeWin. 7th Ed., 834.

Where a mortgagor had covenanted to surrender copyholds to Ins 
mortgagee, and neglected to make such surrender within twenty-eight 
days' after demand and tender of engrossment by the mortgagee, the 
Court, on the petition of the mortgagee, made a vesting order without 
requiring service of the petition on the mortgagor.—•/« re Cron/: a 
Mortgage, L. R., 13 ®q., 26.

X IX . When any person to whom any immoveable property 
has been conveyed by way of mortgage, 

Power to convey in ,,paQ paT0 died without having entered 
place of mortgagee. -nto tjie possession or into the receipt of 
the rents and profits thereof, and the money due in respect of 
such mortgage shall have been paid to a person entitled to 
receive the same, or such last-mentioned person shall consent 
to an order for the reconveyance or vesting of such property, 
then in any of the following cases it shall bo lawful for the 
High Court to make an order vesting such property Hi such 
person or persons in such manner and for sucli estate as the said 
Court shall direct,—that is to say—

when an heir or devisee of such mortgagee shall be out ot 
the jurisdiction of the High Court or cannot be found;

when an heir or devisee of such mortgagee shall, upon a 
demand by a person entitled to require a conveyance ol such 
property, or a duly authorized agent of such last-mentioned 
person, have stated in writing that he will not convey the same,
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or shall not convey the same for the space of twenty-eight days appdx. 
next after a proper deed for conveying such property shall have 
been tendered to him by a person entitled as aforesaid, or a duly 
authorized agent of such last-mentioned person ;

when it shall be uncertain which of several devisees of such 
mortgagee was the survivor; _ -

when it shall be uncertain as to the survivor of several 
devisees of such mortgagee, or as to the heir of such mort
gagee whether he be living or dead ;

when such mortgagee shall have died intestate as to such 
property and without an heir, or shall have died, and it shall 
not be known who is his heir or devisee;

And the order of the said High Court made in any one 
■of the foregoing cases shall have the same effect as it the 
heir or devisee, or surviving devisee, as the case may be, had 
duly executed a conveyance of the property in the same 
manner and for the same estate.

Trustee Act, 1850, a. 19.
X X . In every case where the High Court shall, under 

the provisions of this Act, be enabled 
Power to appoint a ô make an order having the effect of 

person to convey in conveyanCe of any immoveable pro- 
certam cases. perty, or having the effect of a release
or disposition of the contingent right of any person oi persons 
born or unborn, it shall also be lawful for the High Court, 
should it be deemed more convenient, to make an order ap
pointing a person to convey such property, or release or dis
pose of such contingent right; and the conveyance or release 
or disposition of the person so appointed (a) shall, when 
in conformity with the terms of the order by which he is ap- 
appointed, have the same effect, in conveying the property, or 
releasing or disposing of the contingent right, as an order 
of the High Court would in the particular case have had 
under the provisions of this Act. In every case where the 
High Court shall, under the provisions of this Act, be 
enabled to make an order vesting in any person or persons 
the right to transfer any stock transferable in the books of 
any company or society established or to be established, it 
shall be lawful for the High Court, if it be deemed more con
venient, to make an order directing the secretary oi any 
officer of such company or society at once to transfer oi join 
in transferring the stock to the person or persons to be named 
in the order (b) ; and this Act shall be a full and complete in
demnity and discharge to all companies or societies and their 
officers and servants for all acts done or permitted to be done 
pursuant thereto (c).

Trustee Act, 1850, s. 20.
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