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sigmification is derived chiefly from the Statute of Elizabeth
(43 Eliz, c. 4). Those purposes ate considered charitable
which that Statute enumerates, or which by analogies ave
deemed within its spivit and intendment; and o some
such purpose every bequest to charity generally shall be
applied. But it is clear, Jiberality and benevolence can
find numberless objects not included in that Statute in the
largest construction of it. The use of the word *chari-
table’ seems to have been purposely avoided in this will, in
order to leave the Bishop the most unrestrained diseretion.
Supposing the uncertainty to beno objection to its vali-
dity, could it be contended to be an abuse of the trust
to employ this fund upon objects which all mankind
would allow to be objects of liberality and benevolence,
though not to be said, in the language of this Court, to be
objects also of charity? By what rule of construction
could it be said, all objects of liberality and benevolence are
excluded which do not fall within the Statute of Elizabeth ?
The question is, not whether he may not apply it upon
purposes strictly charitable, but whether he is bound so to
apply 162 1 am not aware of any case in which the
bequest has been held charitable, where the testator has
not used that word to denote his general purpose, which
this Court has determined to be charitable in its nature.”?

GIFT MUST BE CERTAIN,

In Jolmston v. Swamn,® Jemmit v. Verril}? Waldo v.
Coley* and Hovde v. The Earl of Suffolk vague bequests
were upheld. But with regard to these cases Lord
Cottenham, L. O, in Ellis v. Selby’ said: *Johnston .
Swann and Jemmit v. Verril are divectly at variance
with the other cases on the same subject,  Waldo v Coley
was determined before the decision, that a private charity
could not be carried into effect by this Conrt ;7 that explains
the case, and reconciles it with the other cases. In Honde
v. The Eawl of Suffoll, Sir Johu Leach took no notice of
the objection that a private charity couldnot be carried into
effect, although that objection appears to have been urged.”

S0 a gift to a corporation “ for a purpose,” where no pur-
pose is expressed, is void for uncertainty.® Whers a testator

' And see Williams ». Kershaw, 5 . and F., 111; Bllis @ Selby, 1 M,
and 0., 286.

* Awmb,, 535 (n), < 16 Ves., 206. ¢ 1 M. and ., 292,

b Thid. 52 M. and K., b9, 7 See ante, p. 804,

* Corporation of Gloucester v. Osborn, 1 H, I, €., 272; 8. 0., nom. Mayor
of Gloucester ». Wood, 8 Hare, 131, !



LoV PRES,

bequeathed a sum of money to the trustees of a chapel
“ to be appropriated according to statement appended,” and
.no statement was appended, it was held, that the Court
“could not presume a charitable object in the bequest: and
it not. charitable, the objeet was so indefinite that the gift
must fail*  But o bequest for such charities and other pub-
lic purposes as lawfally might be “in a certain parish,” is
ood, it being a gift to trustees to be laid out in charities
or the benefit of the parish’

Parol evidence is admissible to explain a latent ambi-
guity in the deseription of a charity in a will?

In construing a will containing charitable bequests, the
Conrt must not lean to the side of avoiding the will in
order to gain money for the family, nor, on the other hand,
strain to support the will to gain money for the charity.?
But when a charitable bequest is capable of two construe-

tions, one of which would make it void, and the other which
would render it effectual, the latter must be adopted.”

oI gonstruing 4 will relating to o chanity of great anti-

| quity, contemporaneous usage may be referred to.

If a testator has manifested a general intentron to give
to charity, the failure of the particular mode in which the
charity is to be effectuated will not destroy the charity;
but the Court will substitute another mode of devoting the
property to chavitable purposes, though the formal inten-
tion as to the mode cannot be accomplished, or, as itig

- ealled, will execute the testator’'s intention ey prés, and for
- this purpose will direct a scheme to be framed.” The doc-
trine of ¢y prés means, that where there is a general chari-
table purpose for an objeck mentioned by a testator of such
B ]a:in({J that the Court can satisfy itself that some other
object ean be found in a reasonable degree nearly answer-
ing such charitable purpose, then there shall be an applica-
tion in favour of that object.® The jurisdiction of the Court
o act on the ¢y prés doctrine upon the failure of a specifie
charitable bequest arises whether the residue be given to

i Aston v, Wood, T R., 6 Hq.; 419.

* Dolan v, Maodermott, L. R., 3 Ch., 676 ; and seé Pocock v. Attorney-
General, L. R, 3 Ch. Div,, 342. ’

# In pe Kilvert's Trusts, L, B., 12 Eq., 183 ; 4b., T Ch., 170,

{ Dolan v. Macdermott, L. R., 3 Ch.. 78, per Lord Cairns,

# Brace v, The Preshytery of Deer, L. R., 1 Se. App,, 96,
B Attorney-General v. Siduey Sussex College, L. 1., 4 Ch,, 722,
P _Moggr'uiyge v. Thackwell, T Ves,, 69,

% Russell v. Kellett, 3 Sui, and G., 264, per Stuart, V.0,
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358 ' ALTERING SCHEME OF CHARITY.

Leorore charity or not, unless upon the construction of the will a

XIL - direction can be implied that the bequest, if it fails, should
go to the residue’?

Altering Tha Court has power to alter from time to time the

scheme. scheme of a charity which has been settled by a previous

decree of the Court, if the circumstances require it.> But

the Court will not subsequently change the application,

even to a purpose identical with its original object, unless

satisfied t%a.t- the proposed application will be as beneficial

as the existing one.” Apparently, when a scheme has once

been settled for the applieation of & charitable fund, an

alteration in it can only be made with the consent of the

persons authorized to act under s, 539 of the Civil Proce-

dure Code.!
‘ Gififor A trust for “charitable and pious uses” generally’ or
;.;?;,:,:t:,a “to and amongst the different institutions,” to which be-

generally. quests have been given ; “ or to any other religious institu~
tion as my trustees may think proper,”® or for “ the poor,”’’
is good. Where a testator directed the residue of his per-
sonal estate to be divided for certain charitable purposes
mentioned by him, “and other charitable purposes as I do
intend to name hereafter,” and died without naming any
other charitable purposes, it was held, that there was a
disposition of the residue in fayvour of charity, to be carried
into effect by the Court, having regard to the objects parti-
cularly pointed out by the Court.®

Partieslar ~ Where a chavitable gift is made for particular pur-

Piilose  poses which fail, and the gift is to charity generally,

where gift the Court will execute the intention of the donor ¢y prés.

e “When,” said Lord Brougham,? “a testator gives one

gm,.gi;r. charitable fund to three several classes of objects, unless
he excludes by most express provisions the application
of one portion to the purpose to which the others are
destined, it is clear that the Court may thus execute hig
intention in the ¢vent of an impossibility of applying
that portion to its original destination. The character

! Mayor of Liyons ». The Advocate-General of Bengal, T. R., 83 1. A,, 32,
2 Attorney-General #. St. John’s Hospital, L, R, 1 Ch,, 92.
3 Attorney-General v. Stewart. L. R.; 14 Hq., 17.
4 Thid. * Attorney-General ¢. Hervick, Amb,, 712
¢ Wilkinson #; Lindgren, L. R., 5 Ch., 570.
" Attorney-General v. Rance, cited Ambl,, 422, {
% Mills . Farmer, 1 Mer,, 55. See (langabai v Thava Mulla 1 Bom,
0.0, 7.
* Attorney-Gensral v. The Ironmongers Co.; 2 M, & K, 686,
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sense in presuming that, had the testator known that
one object was to fail, he would have given its appro-
priated fand to the increase of the funds destined to the
other objects of his bounty; and there is convenience in
acting as he would himself have done, This is the foun-
dation of the doctrine of ¢y prés”” And, therefore, gifts to
charities which have ceased to exist at the tirme of the
testator's death! or subsequently fuil by reason of the
objects of the bounty mo longer existing, as where a fund
was given for ransoming  British slaves in Turkey and
Barbary? will be administered cy prés® So, if a sum I8 pyseyiar
devoted to a charitable purpose, but the particular charity eharity sot
to be benefited is not so described as that it can be ascer- “erved
tained, the Conrt will direct it to be applied to a charity
of a similar nature® Again, where a testator gives a sun
of stock to trustees, and shows a clear intention to dispose
of the whole of the dividends for the benefit of charitable
institutions, and does in fact specify some of them and
the yearly sums to be paid to them, but leaves blanks for

" the names of others and for the sums to be paid to them,
the Court will carry out the testator’s intention ¢y prés, and
will frame a scheme for the application of the remaining
dividends® Where property was given to the Kent
County Hospital, and there was no hospital having pre-
cisely ‘that name, it was held, that & general hospital
must be presumed to have been intended, and the Kent
County Ophthalmic Hospital conld not take the legacy ; bub
that it must be divided between two hospitals which to-
gether supplied the place of a general county hospital.®
" Tn the foregoing cases, the gifts were to charities gener- Failure of
ally. the fund had the character of charity impressed upon s Al
it, and the Court, therefore, carried out the general inten- intention
tion of the testator. But there is another class of eases ot
swhere the testator has not shown an intention to give to generally.
charity generally, but only to benefit some particular
charity. And if such object fails, the fund will not be 3

of charity is impressed on the whole fund; there is good Luotuns
XII.

i’i‘ Hayter v. Trego, 5 Russ, 113; Marsh ». Attorney-General, 2.J, &
011
* Attorney-Greneral v. Tronmongers Co, 2 M. & K., 676; Cr. & Ph,
208 ; 10 C. & K., 908 ; and see Attorney-General v. Glynn, 12 Sim,, 84,

% Tn »o Prison Oharities, L. R., 16 Eq., 129; Attorney-General v.
Hankey, ib,, 140 (n).
. 4 Simon v. Barber, 6 Rusa., 112, 8 Pieachell v, Paris, 2 8, & 8,, 384,

® In 7e Alchin’s Trust, L. R, 14 Eq., 230. ;
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Leoruwr applied oy piés, but there will be an intestacy, and it will
' fall into the residue. “Now,”  said Kindersley, V. C.?
T “there is a distinction well settled by the authorities.
There is one class of cases, in which there is a pift to
charity generally, indicative of a general charitable pui-
pose, and pointing out the mode of carrying it into effect ;
if that mode fails, the Court says the general purpose of
charity shall be carried out. There is another elass in
which the testator shows an intention not of general
charity, but to give to some partienlar institution ; and
then if it fails, becanse there is no such institution, the

gift does not go to charity generally.”? '
Again, if the Court has no power to enforce the execution
of the proposed trust, nor to settle a scheme for the admi-
nistration of the charity ¢y prés, there will he an intes-
tacy, and the fund will fallinto the residue. Thus, where
a testator gave certain funds to the President and Vice-
President of the United States, aud the Governor of Penmn-
sylvania, upon trust, fo build and endow a coliege for the
instruction of youth in the State of Pennsylvania, and
directed that moral philosophy should be taught therein,
and a professor should be engaged to inculeate and advocate
the natural rights of the black people of every clime and
country until they be restored to an equality of rights
with their white brethren throughout the Union, and the
trustees disclaimed the gift, it was held that the trust failed®
A friendly society is not a charitable institution, and
therefore the doctrine of ¢y prés will not, on the society
being voluntarily dissolved, be applied to a bequest raade
to it in aid of its funds; but the same will fall into the

testator's residuary estate.*

A If a fund is given to trustees mpon trust to divide
mone of | between certain charities and legatees, and the trustees do
fund. not apportion it ag directed, the Court will divide it hetween
the charities and legatees equally, on the principle that
‘equality is equity.® In Down v. Worrall’ a testator

! Clark v. Taylor, 1 Drew., 644,

? Bee also Cherry ¢. Mott, 1 M. and Or, 123; Russell v. Kelleth,
3 8m. and G, 264 ; Laongford ». Gowland, 8 Giff,, 627 ; Wisk v, Attorney-
General, L. R., £ Hq, 621 Clephane v, The Lord Provost of Edinburgh,
T R, 1 8o App,, 417 ; In re Maguire, L. I, 9 Bq., 632,

8 New v. Bonaler, L. R., 4 Ly,, 655.

4 In ve Clark’s Trust, L. R, 1 Ch. Div., 497,

* Doyley . Doyley and Attorney-General #. Doyley, 7 Ves., 58 (a) ; Izod
o, Izot{ 32 Beav., 242, ‘1M &K, 561,



GIFT OVER ON FAILURE OF OBJECT.

gave a fund to trustees, upon trust. to settle such part at Lrorven

their discretion either for pious and charitable purposes
or otherwise for the benefit of the testator's sister and her
children ; and it was held, that this was a personal trust
which & representative of the surviving trustee could not
¢xecute, and that a sum which remained at the decease
of the sarviving trastee, and which had not been applied
either to charitable purposes or for the benefif of the
testator’s sister and her children, was undisposed of, and
belonged to the testator's next-of-kin. The case, apparent-
ly, confliets with those referred to above. Butb in Salws-
bury v. Denter Wood, V. C, pointed out that the case
was distinguishable, saying, “1t is one thing to direct a
trustee to give a part of a fund to one set of objects, and
| the vemuainder to another, and it is a distinet thing to divect
him to give ‘either’ to one set of objects, ‘or’ to another.
Down. v. Worrall was a case of the latter description,
There the trustees could give all to either of the objects.
This is a case of the former deseription, Here the trustee
was bound to give a part to each.”

Where a single fund is given for several charitable
objects, and one of them is bad, the principle on which
the Court acts is, that if it can be ascertained what are the

- proper proportions to be attributed to the several objects,
1t diveets an inquiry on the subject; but if from the nature
of the gilt it appears impracticable to fix the proportions,
the Court divides the fund equally between the different
objects? So, if a fund is given to be applied to certain
charitable objects in certain proportions and the wvalue of

. the property increases, the sceretions will be apportioned
among the different objects of the charity pro ratd.®

If property is given for the benefit of a particular
charity, and subsequently the charity is severed, as in the
case of a gift for the repairs of a church in a particular
parish, which is afterwards divided into two parishes, the
gift cannot be apportioned?

361
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Where a fund is given for charitable purposes with a Gifs over,

gift over in case any of the purposes should be void or
fail, the gift over is good.®

13K &J., 539, * Hoare . Osborne, L. R., 1 Eq., 588,
2 Attorney-General v, Marchant, I, IR., 8 Ilg.. 424
* Ju 7e Church Estate Charity Wandsworth, L. R, ¢ Ch., 296,
.. * De Themmines v, De Bounestal, 5 Russ,, 288 ; Hall v. Warren, 9 H.
L. C., 420, .
40

[




BREACH OF TRUST.

Lrorurs A gift to a charity in aforeign country is good, though

XII1.,
Charity in
foraign
country.

Rreach of
tirust,

the Clourt cannot see to the administration of the charity.
In Mitfovd v. Reynolds? a testator bequeathed the residue
of his estate “ to the Government of Bengal, to be applied
to charitable, beneficial, and public works, ab and in the
city of Dacea in Bengal, for the exclusive benefit of ‘the
native inhabitants, in such manner as they and the Govern-
ment might regard as most conclusive to that end,” and ib
was held that the bequest was good. ;

The Court has, ine the case of charities, jurisdiction to
redress a breach of trust, where the ohjects of the founder
have been prevented or neglected. It has also authority
to direct a scheme in order to enforce the more complete
attainment of those objeets. It has power and authority,
when the objects contemplated by the founder cannot bo
carriod into effect, to direct the application of the revenues
of the charity to promote objects in accordance with the
spitit of the original foundation the actual compliance -
with which has beeome impossible.  But it has no autho-
rity’ to vary the original foundation and to apply. the
charity estates in a manner which it conceives to be more
beneficial to the publie, or even such as the Court may
surmise that the founder would himself have contemplated
oould he have foreseen the changes which have taken
place by the lapse of time? For instance, a fund given
for purpose of establishing a hospital in a particular town
carmot be applied towards lighting and paving the town.*
8o a gift to the poor of & certain parish cannet be given
to the poor of another parish’  But a gift  for the rehef
of the poor” may be applied to building a schoolhouse and
educating the poor of the parish,® or inaid of the poor rates,
and so in relief of the parish? So, a gift to be applied
towards finding a schoolmaster, and for the pains of such
master, may be applied towards rebuilding and repairing the
schoolroom and schoolliouse, because these ave necessary.’

¥ Attorney-General v, Sturge, 19 Beav., 69T, 2:1.Ph,, 186,

3 Attorney-General 7. Sherborne School, 18 Beay., 250,

+ Attorney-General ¢, Kell, 2 Beav., 576, :

& Attorney-Genernl ¢, Brandreth, 2 Y. & C. C. 0., 200.

¢ Wilkinson ¢, Malin, 2 Tyr., 544

* Attorney-General v, Blizard, 21 Beav,, 233, ;

8 Attorney-General 2. Mayor of Stamford, 2 Swanst., 92, As to fimda |
given for a parpicular sect, see Attorney-General v, Bance, L. K., 6 By,

503 or religions worship, Atforney-General v, Pearson, 3 Mer, 400 3

Toley ¢. Wontbner, 2 J, & W,, 247, .



PROCEDURE.

In England, if the trustees of a charity are guilty of a Lecrure

breach of trust, the mode of obtaining redress is by way

‘of information in the name of the Attorney-General at the yoge of

jnstance of some person .who is called a ‘relator” The im"rlfdl}m
b obram

rodress,

sovereign is parens potriez, and it is the duty of the
Attorney-CGeneral to see that justice is administered to every
subject. Relators need not be personally interested, They
are required merely because the Attorney-General, pro-
gecuting a suit in the name of the Crown, would not be
liable to costs, and unless some persons were made res-
pousible, proceedings might be instituted very oppressive
to individuals! :

In this country the mode of redress is regulated by the
Civil Procedure Code}? which contains the following
provisions

In case of any alleged breach of any express or construc-
tive trust created for publie charitable purposes, or whenever the
direction of the Court is deemed necessary for the administration
of any such trust, the Advoeate General acting ex officio, or two
or move persons having a direct interest in the trust, and
having obtained the counsent in writing of the Advocate-General,
many institute u suit in the High Court or the District Court:
within the local limits of whose eivil jurisdiotion the whole or
any part of the subject-matter of the trust is situate, to obtain &
decree

(a) appointing new trustees of the charity ;
. (b) vesting any property in the trustees of the charity ;

() declaving the proportions in which its objects are entitled ;

(d) authorizing the whole or any part of its property to be let,
sold, mortgaged, or exchanged ;

(¢) setthug a scheme for its management; or granting such
further or other relief as the nature of the case may require.

The powers. conferred by this section on the Advocate-General
' may, outside the Prosidency-towns, be exercised also by the
Collector or by such officer as the Local Government may appoint
in this behalf"

The Advoeate-Gleneral is not a necessary party to a suit
brought by the managers of the temples and endowments
of a particular sect, to have a will bequeathing property

for the purposes of the temples and endowments construed,
for a declavation of the plaintiffs’ rights, and to have

! Lewin, Tth Bdn., 790. 4
* Act X of 1877, 8. 539, os amended by Act XII of 1§79, s. 82,

Civil

Procadure

1
Coda,

5, 539,




ACCOUNT.

property dedicated by the will to religious purposes ascer-
tained and secured, though it is’ desivable that such suits
should be brought only with his consent or by leave of
the Clourt.? '

Worshippers or devotees of an idol ave entitled to bring
a suit, complaining of a breach of trust with reference to
the fands or property belonging to the idol or appendant
to its temple. But it'is doubtful whether this section 'is.
applicable to the devasthdn of an idol or temple, dedicated
merely to the purposes of such idol or temple.*

The representatives of a testator who has created trusts

for religious or charitable purposes, in which the repre-
gentatives are not personally interested, may institite
proceedings to have abuses in the trust rectified, there
baing no officer in this country who has such Fower of
enforcing the due administration of religious or charitable
trusts by information at the relation of some private indi-
vidual as is possessed by the Atforncy-General in England.?
Such ‘a suit should not be admitted unless the plaintiff
gives security for costs* A .
" The Vatandar Joshi of a village has the right to recover
pecuniary damages from a person who has intruded upon
his office and received fees properly payable to him. Bub
the Court will not grant any injunction against such
intruder, which would have the effect of forcing upon any
section of the community the services of a priest whom
they are unwilling to recognize, and forbidding them to em-
ploy a priest whom they are willing to recognize, and
forbidding them to employ a priest whose ministrations
they desire”

Trustees of charities must account in the same manner
as ordinary trustees. Limitation will not run against them
in the case of an express trust’ But the misapplication
of the fands may have heen going on a great length of
tirne, and then the Court may seta limit to the period over
which the account is to be taken. It does not follow,”

1 Pancheowrie Mull #. Chumroolall, I. L. R, & Csle, 563, See also
Advocate-General v. Vishvanath Atmaram, 1 Bom., Appx., ix. - As to costs
of tha Attorney-General npen meking an application in the matter of a

charity, see fn re Dulwich Uollege, L. R., 15 BEq., 204, o :
* Radbhabai Kom Chimnaji Sali v. Chimunaji Bin Ramji Sali; L L. R,

% Bomh., 27. :
3 Brojomohun Doss . Hurroloil Doss, T-L. R., b Cale., 70,
& Ihid.
» Rajah Valad Shivapa v, Krishna Chat, L L. R., 3 Bom., 252,
8 Bee ante, p. 186,
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‘gaid Sir T. Plumer, M. R.! “ that velief will be given after & Lecrvee
great length of time, it being the constant course of Courts HER
of Equity to discourage stale demands. Even in cases
of franud, in which, if recent, there would have been no
doubt, lapse of time has induced the Courts to refuse their
interference. In case of charities, this principle has often
been acted on when there has been a long period during
which & party has, under an innocent mistake, misapplied
& fund from the laches and neglect of others,—that is, from
no oune of the public setting him right; and when the
accounts have in consequence become entangled, the Court,
under its general discretion, considering the enormous
‘expense of the enquiries, the great hardship of ealling upon
representatives to refund what families have spent, acting
upon the notion of its being their property, has been in the
habit, while giving rvelief, of fixing a period to the account.”

Contemporaneous usage wmay be referred to, and the
Court will not assume a long series of Lreaches of trust
to have been committed?

If the trustees have been acting under a mistake, the
Court will not call back any disbursements made before
the commencement of the proceedings, or before the trustees
had notice that their dealings were to be examined into.*

If the instrument creating a charitable trust does not New trus-
contain provisions for the appointment of new trustees, *°*
the  Court will direct an inquiry as to who are proper
persons o be appointed, and will make the appointment.”

The “Religious Societics Act of 18807 ° provides,’ thab New tras-
<« swhen any body of persons associated for the purpose of I8t .
maintaining religious worship has acquired, or hereafter maincaine
shall acquire, any property, and such property has been, or i« reli-
hereafter shall be, vested in trustees in trust for such body, ’;h'ipf A
and it beeomes necessary to appoint a new trustee in the
place ‘of, or in addition to, any such trustee or any trustee
appointed in the manner hereinafter preseribed, and no
manvner of appointing such new trustee is preseribed by
any instrument by which it was so vested, or by which the
trusts on which it is held have been declared, or such new

' Attorney-Genaral v. Mayor of }u';:eter, Jac., 448,

2 Attorney-General ». Sidney Sussex College, L. R., 4 Ch., 722,

4 As o the periods for which the account may be carried back, see
Lewin, 7th Edn.. 798,

4 Bee Lewin, 709. s Act I of 1880,

5 Davis v. Jenking, 3 V, and B, 151.  * Section 2.
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Leorvre frustee cannob for any reason be appointed in the manner

XIL e prageribed, such new trustee may be appointed in such

manuer as may . be agreed vpon by such body, or by a
majority of not less than two-thirds of the: members of
such body actually present at the meeting at which the
appointment is made,.”
Memornn-  Section § provides, that the a appointment shall be reoord- :
dun of wp- 6@ in o memorandum under the hand of the Chairman, and
pointment,
registered. |

Seetion 4 provides, that ¢ when any new trustees have
been appointed, whether in the manner preseribed iyany‘
such instrament as aforesaid, or in the manner hereinbefore
provided, the property subjeet to the trust shall forthwith,

notwithstanding anything contained in any soch instro-
ment, become vested, without auny conveyance or cther
assurance, in such new trustees and the old continumng .
trustees jointly, or if there are no old continuing trustees,
in such new trustees solely, upon the same trusts and with'
and subjeet to the same powers and pmviqiun% as it was
vested in the old trustees” And s 5 saves any existing
modes of appointment and conveyance.
Appoint- The Official Trustees” Act! pmvnlm that “if any person
ment of  shall "be about to grant, assign, or settle any property,
{j'lﬁf,;; o Moveable or immoveable, of what nature or kind HOBYEY,
charitable. upon or stbject to any trust, whether fora char itable pur-
i pose or otherwise, it shall be lawful for such person, with
the comsent of the Official Tr ustee, to appoint him, by the
deed creating the trust, to be the trustee of sueh settles
‘ment ; and upon such appointment the property so granted,
asu"ned or sebtled shall vest in such officer and his sue.
 cossors in office, and shall be held by him and them upon
the trust declared and contained in the said deed.  Pro- .
vided always, that the consent of the Official Trastee shall
be recited in the said deed, and that the deed shall be duly
executed by the Official Trustee : provided also, that ne
trust, for any religious purpose shall ever be held by the
Official Trustee, Tunder this or any other section of this
Act.”

And 5. 10 of the Act provides, that “if any proper tv-
is subject to a trust, whether for a charitable purpose
or otherwise, and t‘nem shall be no trustee willing to act or
capable of acting in the trusts thereof, who is within_ the

Vesting.

» XVIIof 1866, 8. 8.
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local limits of the ordinary or extraordinary orviginal eivil Lecrune
jurisdiction of the High Court, or if property is'subject to XM
@ trust, and all the trustees, or the surviving or continuing
trnstee, and all the persons beneficially interested in the
gaid trust shall be desirous that the Official Trustee shall be
appointed in the room of such trustees or trustee, then, and
in any such case, it shall be lawfual for the High Court, on
petition, and with the consent of the Official Trustee, to
appoint the Official Trustee to be the trustee of such pro-
petty : and upon such appointment such property shall
vest in the Official Trustee and his successors in office, and
shall be held by him and them upon the same trusts as the
same were held previous to such a.]lapointmenb." -
Seetion 45 otP the Trustee Act' provides, that, in cases Vesting
to which Inglish law is applicable, “it shall be lawfual PR i!“
for the High Court to exercise the powers herein conferred charitys
for the purpose of vesting any immoveable property, stock,
Covérnment seeurities, or thing in action, in the trustee or
trustees of any charity or society, over which charity or
society the High Court would have jurisdiction upon suib
duly instibuted, whethersuch trustee or trustees shall have
been duly appointed by any power contained in' any deed
or instrument, or by the decree of the said Court, or by
order made upon a petition to the said Court.”
When a chavity has been established by charter, the visitors.
visitors are the founder and his heirs? and failing them,
the Crown.®
It is the duty of the visitors to regulate and control the controlling
management of the charity. And with this duty the reveries of
Qourt will not intevfere, though it will intexfere with the “*"%
manggement of the revenues of the charity, © There is
nothing better established,” said Lord Commissioner Eyre,*
“ than that this Court does not entertain a general jurisdic-
tion or regulate and control charities established by charter.
There the establishment is fixed and determined ; and the
Court has no power to vary it. If the governors estab-
lished for the regulation of it are not those who have
the management of the revenue, this Court has mno

U XVIT of 1866.

# Attorney-General v, Gount, 3 Sw., 148 (n).
+3 Attorney-General v, Dixie, 13 Ves., 519, 553 ; In 7¢ Queen’s College,
Cambridge, Jac., 1.
;7.' Attorney-General v, Governora of - the Foundling Hospital, 2 Ves. i




368

LucTURE
XII.

e

Sa ueng
gi&bfﬁq

Purchaser
without
notice from
purchaser
withnotice,

SUBSEQUENT GIFT.

Jurisdiction ; and if it is ever so much abused, as far as
respects the jurisdiction of this Court, it is without remedy;
but if those established as governors have also the manage-
ment of the reveunues, this Court does assume a juris-
diction of mecessity, so far as they are to be considered
as trustees of the revenue. "The result is, this' Court must
not hastily take upon itself to interfere with those who
have by charter, or by Act of Parliament, the whole control
over the charity, But where, having also the manage-
ment of the revenues, they are abusing their trust, the
Cotrt has jurisdiction.”! ““As to the revenue it is quite
clear,” said Lord Eldon? “that where there is a loeal
visitor as to the conduct and management of the sehiool
if in the original instrument a trust is expressed as to the
application of the revenue, this Court has jurisdiction to
compel a due application.”® “ Where there 1s a ¢lear and dis-
tinet trust,” said Romilly, M. R.* “this Court administers
and enforces it as much where there is a visitor as where
there is none. This is clear, both on principle and autho-
rity. The visitor has a common law office and common
law duties to perform, and does not superinténd the per-
formance of the trust which belongs to the various officers
which he may take care to see ave properly kept up and
appointed. ‘It s the duty of the Court fo see that the
trusts are properly performed, notwithstanding that there
may be a special or a general visitor.” :

If a subsequent donor gives property to the charity
without a declaration of a special trust, it will fall vnder
the general Statutes and rules of the charity, and be regu-
lated with the rest of its property.’ .

The rule that a purchaser without notice from a pur-
chaser with notice of a breach of trust is not liable, does
not apply in the case of a charity, and in such a ease the
purchaser is bound by the claim of the charity. In other .
respects the prineiples of equity as to the. doctrine of
notice are applicable to charities in the same mauner as
between private persons.’

! And see Attorney-General v. Magdalen Collage, 10 Boeav., 402 ; Attor-
ney-General v. Archbishop of York, 2 R, & M., 461,

z Ea purte Berkhampstead Free Scheol, 2 V, & B,, 138.

¥ And see Attorney-General ¢, Browne's Hospital, 17 Sim., 156,

# 17 Beav., 166, ! i

# Green v, Rutherforth, 1 Ves,, 473,

¢ Lewin, Tth Edn., 750.
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Trustees of charities in England could not, before the Lrcrums

yestrietions which have been imposed upon them by Sta-

I‘

tute, have made an absolute disposition of the trast-estate. Alicdation

But there was no positive rule, that in no instance could e
an absolute disposition be made, for then the Court itself °
could not have authorized such an act—a jurisdiction
which it is acknowledged has, from time to time, been
exercised in special cases. “I do not doubl,” said Wigram,
V. 0.} “of the existence of this power in the Court: the
trustees have the power to sell at law, they can convey
the legal estate, but it is only a Court of Equity that can
recall the property, aud if that Court should sanction &
sale, it would be bound to protect the purchaser” The
true principle was, that an absolute disposition was then
only to be considered a breach of trust when the proceed-
ing was inconsistent with a provident administration of
the estate for the benefit of the charity. And the trans-
action was strongly assumed to be improvident as against a
purchaser until he had established the contrary.? The
principles above stated apply here, as the Charity Acts ave
not extended to this country.

£ charity
alates,

Among Hindus, property of every kind may be dedicated Religions

to religious and charitable purposes, whether by gift inter |
wivos, or by will ;* and such dedications of property do nob &
require the assent of the State. Except in families governed
by the Mitakshara law, there is no limit to the amount of
property which may be dedicated ; in one case all the family
‘property was permitted to be applied to the support and
worship of the family idol® According to Hindu law
as current in Bengal, the gift of joint and undivided
property for religious and charitable purposes to the extent
of the donor's share is valid® And under the Mitak-
shara law, a father may give a small portion of the ances-
tral %smtrc for pious purposes without the consent of the
8018, gk

! Attorney-General v. Mayor of Newark, 1 Hare, 400.

2 See Lewin, Tth Xdn,, 491,

2 Mayne, § 359 : and see Ramtonoo Mullick . Ramgopal Mullick, 1 Kn.,
i&ﬁ és Sonatnn Bysack ¢. 8. M. Juggut Soondree Dossee, 8 Moo. L.

; % Juggut Mohini Dosseo v, M. S. Sokhee Money Dossce, 14 Moo,
. AL 302,
. 3 Radhabullub Tagore v. Gopee Mohun Tagore, 1 Morley’s Dig., 550,

¢ Komlakant Ghosal ¢, Ram Hurree Nund Gramee. 4 Sel,, 196,

' Gopal Chand Pande o. Babu Kunwar Singh, b Sel., 24,
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GIFT MUST BE CFRTAIN.

A gift to charitable or religions purposes forms an excep-
tion fo the general rule against perpetuities. “It being
assumed to be a principle of Hindu law that a gift can be

made to an idol, which is-a caput mortuum and ineapable

of alienating, that prineiple cannot be broken in upon by
engrafting upon it the English law of perpetuities.”! But

the rule against perpetuities eannot be avoided by means of

. a colourable gift to an idol, Thus, where a Hindu, by will,

Gift must
be certuin,

devised certain property consisting of a family dwelling-
house and land, to trustees for ever, for the residence, main-
tenance, and performance of the worship of certain family
idols, and appointed his sons and their descendants in the
strict male line to be sebaits of the idols for ever, making
provision for their residence in the family dwellinghouse ;
and the will also contained a clause restraining any’ parti-
tion, division, or alienation of the property so dedicated to
the worship of the idols; and the testator appointed the
trustees executors of his will, and by a codieil bequeathed
certain legacies to various members of his family—it] was
held, that the devise to idols was void and inoperative, as
being a settlement in perpetuity on the male descendants
of the testator and for their use, and not a real dedication
for the worship of the idols?

The principle of English law, that a gift for chari-
table or religious purposes must be certain,® applies in con-
struing the will of a Hindu. Where a testator by his
will directed as follows :—“1 do hereby direct my
trustee to feed the really needy and poor at Gopee-
nathjee out of a separate expense out of my estate, to
be contributed to the worship of Luckheejonardunjee, my
ancestral goddess: I do divect my trustee to spend suit-
able sums «for the annual shradhs, or anniversaries, of my
father, mother, and grandfather, as well as of myself after
my demise ; for the performance of the ceremonies and the
feeding of the Brahmins and the poor; to spend suitable-
sums for the annnal contribution and gifts to the Brahmins,
pundits holding tolls for learning in the country at the
time of the Doorga Poojah ; to spend suitable sums for the

! Kumara Asima Krishna Deb, 2 B, L. R.. 0. 0, 47, pe» Markby, J. See
aleo Jatindra Mohan Tagore v, Ganendra Mohan Tagore, 9 B. L. R., 377 ;
Krishnaramini Dasi ». Anandakrishno Bose, 4 B, L. B., 0. 0, 281; Rajen-
der Dutit ». Sham Chund Mitter, I. L. R., 6 Cale,, 1086, ;

? Promotho Dossee v. Radhika Persaud Dust, 14 B. L, R., 175; and sce

Chundramoney Dossge v, Motilal Mullick, & Cale., 496.
¥ See ante, p. 356. ,
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‘perusal of Mohabarat and Pooran, and for the prayer of Lmcrona
God during the month of Kartick : should there be any XL
surplus after the above expenditure, then I do direct my
trustee to spend the said surplus in the contribution
towards the marriage of the daughters of the poor in my
elass and.of the poor Brahmins, and towards the education
of the sons of the poor amongst my class, and of the poor
Brahmins, and other respectable castes, az my trustee will
think fit to comply,”—it was held to be doubtful whether
the hequests to pundits holding folls and for the reading of
thtﬁ dﬁf.uhahamt and Pooran and for prayer to God were
valid.

Heetion 105 of the Indian Succession Act, which imposes Gitts to re-
certain restrictions on gifts for religious and charitable hsious ot
ij‘urpoaes,” does not extend to Hindus, But the © Qudh uses by
Mstates Act, 1869,”% limits, to a certain extent, the powers Ondh

of taliqdars or grantees in Oudh of disposing of their g A

Elr-opert.y for charitable purposes. Section 18 provides,
1at no talugdar or grantee, and no heir or legatee of &
talugdar or grantee, shall have power to give his estate,
or any portion thereof, or inferest thercin, to religious or
charitable uses except by an instrument of gift execated
not less than three months before his death; and subject to
the provisions contained in s. 17.

And s. 20 of the same Act provides, that “no talug-
dar or grantee, and no heir or legatee of a talugdar or
grantee, having a child, pavent, brother, unmarried sister,
or a nephew, being the naturally-born son of a brother of
such talugdarior grantee, heir or legatee, shall have power
to bequeath his estate or any part thereof, or any interest
therein, exceeding in amount or value the sum of two
thousand rupees, to religious or charitable nses, except by
a will executed not less than thvee months before his
death, and registered within one month from the date of
its execution.”

“ Ag an idol eannot itself hold lands, the practice is to Tenurein
vest the lands in a trustee for the religious purpose, or fo ™9
impose upon the holder of the lands a trust to defray
the expense of the worship® Sometimes the .donor is
himself the trustee. Such a trust iz of course wvalid, if

i

1 Dwarks Nath Bysack ». Burroda Persand Byseok, I, L. R., 4 Cale.,, 443,
See al=o Gangabai v. Thava Mulla, 1 Boni, O C,, 71,

* Sea ante, p. 352, * Aot T of 1869,

4 See Komlakant Ghosal », Bam Hurree Numd Gramae, 4 Sel., 106,
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Lecrure perfectly created, though, being voluntary, the donor can-
XL not be compelled to carry it out if he has'left it imperfect.!
But the effect of the transaction will differ materially,
according as the property is absolutely given for the reli-
gious ohject or merely burtheped with a trust for its
support, And there will be a further difference where
the trust is only an apparent, and not a real one, and
where it creates no rights in any one except the holder of
_ the fund.” * A
Trust im-  “ The last case arises where the founder applies his own
poriect.  property to the creation of a pagoda, orany other religious
or charitable foundation, keeping the property itself, and
the control over it, absolutely in his own hands, The com-
munity may be greatly benefited by this arrangement
80 long as it lasts, but its eontinuance is entirely at his own
pleasure, It is like a private chapel in a gentlean’s park,
and the fact that the public have been permitted to resort
to it, will not prevent its being closed, or pulled down,
provided there has been no dedication of it to the publie.”?
Thus, where two Parsi brothers erected a fire-temple
on their estate, and by a document, which they recorded
in a solemn meeting of their community, declared that
they erected this temple, and placed the sacred fire in
it, in commemoration of their deceased father, but that
it should always be subject to the authority of them-
selves and their heirs, and that all the members of the Zoro-
astrian community were at liberty to have their reiigious
ceremonies performed therein without any obstruction on
their part,—it was held, that this document contained
no grant of the temple to the Parsi community, but that
the entire ownership remained in the brothers, and
would pass to theic assignees in case of insolvencyt So,
where the plaintiff sued, as the shebuit of a certain idol,
to recover possession of a zemindari, by setting aside an
alienation of it effected by an ancestor, on the ground that
it was debuttur property and inalienable ; and it appeared
that the property in dispute was purchased by the grand-
father of the plaintiff in the name of the idol, which was
seb up merely for his private worship in his own house,
without any priests to perform regularly any religious
service for the public benefit of Hindus; and that the
property had been dealt with all along as his own private

' Ante, p. 53. * Mayne, § 862, * Mayne, § 363,
4 Dog d. Howaxd v, Pestonji Manockji, Perry, 0. C,, 535,
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DEVISE SUBJECT TO TRUST, 373

property —it was held, that it was a mere nominal endow- Lrcrure
ment, and that the alienation was not invalid? FIL
. Property may be devised partially subject to a trust in peie
favour of ‘an idol or for some religious or charitable endow- subject to
ment. Thus, where a Hindu, by his will, gave all his move- """
able and iramoveable property to his family idol, and, after
stating that he had four sons, he divected that his property

should never be divided by them, their sons or grandsons in
suceession, bub that they should enjoy “ the surplus pro-

ceeds only ;” and the will, after appointing one of the sons
manager to the estate, to attend to the festivals and cere=
monies of the idol and to maintain the fawily, further
directed, that whatever might be the surplus after deduct-

ing the whole of the expenditure, the same should be added

to the corpus, and in the event of a disagreement between

the sons and family, the testator directed that, after the
expenses attending the estate, the idols, and rmaintenance

of the family, whatever nett produce and surplus there

might be should be divided annually,in certain propor-

tions, between the members of the family,—-it was held, that

the bequest to the idol was not an absolute gift, but was

to be construed as a gift to the testator’s four sons and

their offspring in the male line as a joint family, so long

as the family remained joint, and that the four sons were enti-

tled to the surplusof the property after providing for the
performance of the eeremonies and festivals of the 1dol and

the provisions in the will for maintenance.® Again, where

a Hindu lady Jeft, by will to her sons, land belonging to

her to support the daily worship of an idol, and to deiray

the expenses of certain other religious ceremonies, with a
provision that, in the event of there being a surplus after

these uses had been satisfied out of the revenue of the

lands, such surplus should be applied to the support of the
family,—it was held, that this provision amounted to a
bequest of the surplus to the members of the joint family

for their own use and benefit, and that each of the sons

of the testatrix took a share in the property, which, after
satisfying the religious and ceremonial trusts, might be
considerable and could not be presumed to be valueless.®

! Maharanes Brojosoondery Debin o, dianee Luchmee Koonwaree,
15 B. L. R., 176 (n).

? Sonatun Bysack . 8, M. Juggut Soondres Dossee, 8. Moo I. A, 68,
Beaalso Ram Coomar Paul v, Jogender Nath Paul, I. L. R., 4 Cale,, 56,

3 Aghutosh Dutb v, Doorga Churn Chatterjee, I, L. R., b Cale., 438.
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poses, it cannot be sold; but where 2 portion only of its
profits is charged for such purposes, the property may be
sold subject to the charge with which it is burdened!
So, whereanendowiment is merely nominal, and indications of
personal appropriation and exercise of proprictary right ave
found, a sale of the property is valid under the Hindu law.?

In such cases as these we are now considering, the pro-
perty may be partitioned subject to the trust for the idol?

Although property devoted to religious purposes is, as &
rule, inalienable, a shebeit may alienate a reasonable portion
of the endowed property if the alienation is absolutely
required by the necessities of the management, such as
the restoration of the idol or the repair of the temple
and he may raise the necessary funds hy = morigage.

But he may not, except distinctly for the bemefit of the-

endowment, incumber it beyond his own life.*  His position
so far as alienation is concerned, is analogous to that o'
the manager of an infant heir, or of a Hindu widow alienat.
ing ancestral ﬁroperty ; and the question to be considered
is, whether, looking to all the circamstances of the case, the
alienation was a prudent and wise act in respect of the
purposes for which he was shebait ; and, in estimating the
validity of a sale, it oughtto be considered whether the
purchasers satisfied themselves, ag fir as they could, that
there was a fair and suflicient ground of necessity for the
alienation.! The shebait may grant leases of the endowed
lands ; ® and he can create derivative tenures and estates
conformable to usage® But a mokuntin charge of an endow-
ment, with only a life-interest in the property, eannot ereate
an interest superior to his own, or, except under the most
extraordinary pressure, and for the disbinet benefit of the

' Basoo Dhul ¢, Kishen Chunder Geer Gossain, 12 W. R.. 200. :

* Mahtab Chand ». Mirdad Aii, 5 Sel. Rep. 268. Seo also Sonatun
Bysack #. 8. M. Juggut Soondree Dosses, 8 Mon. 1. A, 66.

s Ram Coomar Paul v. Jogander Nath Paul, I. L. R., £ Cale., 56,

o Tahhoonisen Bibee ». Koomar Sham Kishore Roy, 156 W. R., 228,

& Prosunno Kumari Debya #, Golab Chand Baboo, L. R, 21.A,, 145,

¢ Khusalchand ». Mabadevgiri, 12 Bom,, 214. _

* Juggeseur Buttobyal ». Rajuh Roodro Narain Roy, 12/ W. R., 299,
Naryan v, Chintaman. I. L. R., 5 Bomb., 803 ; Koonwar Doorganath Roy
v. Ram Chunder Sen, 1. L. R, 2 Cale., 341 ; 8.0, L. R, £ 1. A, 62

® Ibid ; and see Arrnth Misser v, Juggurnath Indraswamee, 18 W. R,
409, 5
¥ Maharanee. Shibessouree Debin v. Mothooranath Acharje, 18 Mool
L A, 270 -
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SPITING ASIDE SALE. 375

endowment, bind his suecessors in-office’ ' In a suit to set Lrecrons
aside cortain alievations of an ancestral mehal, on the ground XIL
that the mehial had been dedicated to the worship of an
idol, it 'was contended for the defence, that the estate had
not been so dedicated, and that, if it was, there was legal
necessity for thealienation. The deeds of transfer contained
vecitals that the estate transferved was debuttur, that the
temple was out of repair, and that the purchase-money wos
wanted to restore it. . It was held, that the admissions in
the deeds must be taken as a whole, and that, according
to them, the sales were justifiable, even if the property
were debuitur ; and that, even if part only of the purchase-
money was required for the repairs of the idol, as was
represented to have been so required, and this was bond fide
Yelieved by the grantees, the deeds would not be wholly
void by reason that some of the money was raised for another
purpose®
A plaintiff, who seeks to set aside an alienation of lands Evidence
on the ground that they are dedicated in perpetuity to el
support the worship of an idol, must give strong and clear given.
avidence of the endowment. Tho mere fact that the rents
of a partieular mehal have been applied for a considerable
riod to the worship of an idol, is not sufficient proof
that the mehal is debuttur?
~ Even if & purchaser has notice on s sale of property How far
avowedly debuttur, that the whole of the purchase-money e
is not required for the purposes of the endowment, but
that part of it is to be expeuded on other objects, an ac~
fion will mot lie to set aside the sale altogether, since the
purchaser would be entitled to be reimbursed so much of
the mouey as has been legitimately advanced.”
Upon the principle that a trustce may not derive any Trustee
benefit from t‘*:zc trust? the trustees of endowed property Eﬁ:?;;‘"f,,
eannot transfer it so as to gain any benefit to themselves, sale.
even though the transferree undertakes to continue the
ceremonies.’

e

1 Mohunt Barm Suroop Dass 2, Khashee Jha, 20 W. R., 471 ; Bunwaree
Chand Thakoor ¢. Mudden Mohun Chuttoraj, 21 W, R, 41; Radha Bullub
Chand v, Juggut Chunder Chiowdhree, 4 Sel., 151.

* Koonwatr Doorganath Roy v, Ram Chunder Sen, I.L, R, 2 Cale,
841:8.C., L. R., 4 L. A, b2,

* Koonwar Doorganath Roy v Bam Chunder Sen, I, I. R, 2 Calc., 341 ;

5.C, L R, £ 1. AL 62,
L Thid, 5 Soe anfe, p. 260.
¢ Rajah Vurmah Valia v, Ravi Vermab Muths, L. B., 4 L A, 76,

6
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SUCCESSION TO TRUSTEESHIF,

The right to the turn of worship of a Hinda idol can~
not be sold in execution of a decree for the personal debt
of the shebait. It might happen that the purchaser was
of a different religion and uot capable of performing
the services, and the object of the endower in creating
the endowment would be defeated.!

When property is endowed for charifable or religious
purposes, it is usual to appoint some person, who may be a
female,” to manage the estate and to make provision for
succession to the office. 1f no such provision is made,
and there is mno evidence of succession by any usage or
custorn, the heirs of the endower are entitled to the
management. In the case of The elder widow of Raju
Chutter Sein v, The youwnger widow of Raja Chutter Sein}
the Pundits of the Sudder Dewany Adawlut gave the
followinggkopinions on the question as to the right to
manage debuttur property :— Debuitur lands are not herit-
able property ; the management of them, alone, for reli-
gious purposes, devolves on the heirs of the person who
made the endowment”* The principle is, that an estate
given to a man simply without express words of inherit~
ance, will, in the absence of a conflieting context, carry
by Hindu law (as under the present state of the law it
doos by will in England) an estate of inberitance.®

Where a testator had made a bequest for charitable pur-
poses, and had made no express provision for the manage-
ment of the trust, except by directing that, in the event
of his heirs failing to carry out his wishes in respect of
the trust-fund, the Civil Court should take the fund and
the management of the trust summarily into its own
hands, it wasg held, that, in the absence of misconduct, the
widow, and not the Collector, was the proper person to be
appointed trustee.’ ;

The right to the enjoyment of the endowed property
passes with the office, and is not separable from it ; and if

3 Kaloo Gir Gossain v. Bungshes Mohun Doss, 15 W. R., 839,

2 Joy Deb Surmah v, Huropntty Surmah, 16 W. R., 282,

3 1 Sel. Rep.. 180.

s And fee Jaafar Mohi-u-din Sahib v. Aji Mohi-u-din Sahib, 2 Mad. E,
C. R., 13,

5 Jatindra Mohan Tagore v. Ganendra Mohan Tagore, 9 B, L. R., 377,
395: 8. O.in the Court below, ¢ B. L. R., 0. C., 103, 182.

¢ Hori Dasi Dabi ». The Secretary of State for India. L L. R, 5 Calo,,
928 ; 8. C. nom. Ramlall Mookerjee v. The Secretary of State for India,
I. L. L., 7 Cale., 225.



PURN OF WORSHIP. ' PIRL) v

‘some particular member of a family is designated as the Lrcruns
incumbent of the office, the other members of the family have s
no right to a division of the returns derived from the land.!

In some eases the members of the familg may be Tur of
entitled to mavage in turns, and any infringemient of this worslip.
right can be redressed by a suit® The Court should
define the precise periods for which the parties are en-
titled? A rofusal to give up an idol, in |consequence of
which the person demanding it is preveuted from perform-
ang his turn of worship on a specified date, gives the party
aggrieved a right to sue for damages.*

. The right to the exclusive worship of an idol is nob in Limitation.
the nuture of an interest in immoveable property, and a

suit to establish such a right must be brought under Act

XV of 1877, sched. ii, art. 120, within six years from the

gime when the right to sue acerued. A suit to establish a

yight to a tarn of worship is one “to establish a periodi-

cally recurring right,” and must bo brought under art, 131

of the same Act within three years of the time when

the plaintiff is first refused the enjoyment of the right.”

If the person creating the endowment has vested the Manage-
management in several different persons, each of whom Vel o
is to act in the management, and to be a check on the jireont
others, the managers appointed cannot assign over the persons.
right of management to any particalar person, and s0
alter the nature of the trust.®

The succession to muths, or religions endowments, must Proof of
be regulated in each case by the nature of the endowment, *Heer:

_and the rule of succession prescribed by the founder of
the institution; and if this rule cannot be discovered
from the original deed of gift or other documentary
evidence, it must be proved in each case by showing what
the usage has been on the occasion of each succession.”

! Jaafar Mohi-n-din Sahib v. Aji Mohi-u-din Sahib, 2 Mad. H. C. R, 19,

2 Apund Moyee Chowdlirain ». Boykant Nath Roy, 8 W. R., 193;
Bam  Soondur Thakoor v, Tarnek Chunder Turkoruttun, 19 W. R., 28
Miita Kunth Audbicarsy v. Neerunjun Audbicarry. 14 B. L. L., 166.

# fam Soondur Thakeor . Taruck Chunder Turkoruttun, 19 W, R., 28;
Mitta Kunch Audhicarry v, Neernnjun Aundhicarry, L& B L. R., 170,

4 Debendro Nath Mullick ». Qdit Churn Mullick, I. L. R., 3 Cale., 390,
As to obtaining adeclamtion of the right to act as pjart, and to
receivo the proceeds of a mandir, see Pranshankar o, Prannath Malanand,
1, Bom., A. €., 12

5 Eshan Chunder Roy v Monmohini Dassi, I, L. R., 4 Cale., 683 ; see
also Gaur Mohinn Chowdhry v, Madan Mohan Chowdhbry, 6 Bl R., 802,

% Rajah Vurmah Valia 2, Ravi Vurmah Mutha, L. R, 4 T. Al 76

* Sitapershad e. Thakur Dass, b Cale, 73.
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MANAGER BOUND TO CELIBACY.

Where the person appointed to manage an endowment
i8 bound to celibacy, he 1s usually succeeded by one of his
disciples, whom he may nominate in his own lifetime}
or by will? But he cannot alter the succession of an
endowment belonging to ascetics, by any act of his own
in connection with the status under which he oviginally
acquired the trust® There are instances of muths in
which the mohuntship descends to a personal heir of the
deceased, and ofhers in which the existing mohunt alone
nominates his suecessor ; but the ordinary rule is, that the
muths of the same sect in a district are associated to-
gether—the mohumts of these acknowledging one of their
number (whe is for some reason pre-eminent) as a head ;
and on the occasion of the death of one, the others
assemble to elect a successor out of the chelus or disciples
of the deceased, if possible ; or if there be none of them
qualified, then from the chelos of another mohunt. After
the election the chosen disciple is installed in the guddi
of his predecessor.*

On a claim for the superintendence of an endowment
no acknowledgment by any party can do away with the
necessity of proof of dne nomination according to the
rules and usages of the endowment.’

In some cases one member of an order of ascetics who
has been associated with a shebuit succeeds to the office.
The principle upon which such suceession is allowed, is
based entirely upon fellowship and personal association
with that other, and a stranger, though of the same order,
will be excluded.®

In the case of a mourosi muth, the investiture by the
leading neighbouring mohunts at the Byndhara ceremony
of one who cannot prove that he was actually appointed
by the last mohunt, is not sufficient, in the absence of
proof -that he has a right to be so appointed as being
senior chela of the last mohunt, to entitle him to succeed
to the guddi.’

! Tooal Agents of Zillah Hooghly #, Kishnanund Dundee, 8. D. of
1848, p, 253,

. Glgzeulhame Douss v. Nandokissore Dosg, 11 Moo. 1. A., 4065,

* Mohunt Rumun Dass ». Mohuut Ashbal Dass, 1 W. R., 160,

4 (Gossain Dowlut Geer ». Bissessur Geer, 19 W. R., 215,

 Mohunt (fopal Dass v, Mohunt Kerpnrant Dass, 8. D.of 1850, p. 250,

¢ Khuggender Narain Chowdlry v, Sharupgir Oghorenath, L L, R.,
4 Cale., 643,

7 Sitapershad v, Thakur Dass, 5 Cale., 73.
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A zemindar, claiming a customary right to grant con- Lucrure

. firmation of the election of a mohunt, must prove the
eustomt : | :
 Among saniasis generally, no chele has a right as such
_to succeed to the property of his deceased guru. His

right of succession depends npon his nomination by the
decensed in his lifefime as his suceessor, which nomina-
| tion is generally confirmed by the molunts of the neigh-
bourhood assembled together to perform the funeral
obsequies of the deceased. Where a guru does not nominate
- his suceessor from among his chelas, sach suceessor is

elected and installed by the mohunts and principal
' persons of the sect in the neighbourhood, upon the occasion
of the funeral obsequies of the deceased. Where, there-
fora, a chelw sued for possession of a village belonging to
his deceased gurw, founding such suit on his right of
suepession as chela, without alleging that he had been
nominated by the deceased as his suceessor and confirmed,
or that he had been elected as successor to the deceased,
the suit was held not to ba maintainable?

If & shebuif dies without having appointed a successor, Reversion.

the managership reverts to the heirs of the person who
endowed the property.? :

Unless the founder has reserved to himself some special Removal of

powers of supervision, removal, o nomination, neither he
nor his heirs have any greater power in this respect than
any other person who is interested in the trust.*

trustee.

Where, by his will, the mehunt of an akra, or religions, Removal

endowment, appointed A to be the malik of the properties
comprised in the endowment, and to receive the dues and
pay the debts, and to do everything necessarily connected
therewith ; and provided that if any act was done preju-
. dicial to any of those purposes or to any property seb
~apart therefor, or contrary to the Hindu practice and
religion or usages, the property should vest in such dis-
eiple of his who should be competent and virtuous, and
A obtained probate of the will and entered upon the
properties mentioned in it—it was held, that the Court
had no power to revoke the probate under s. 234 of the

de ; I;a];ll}“ Muttu Ramalinga Setupati v. Perianayegum Pillai, L. R.,
LA 209,
° 2 Madho Dass », Kamta Dass, 1, L. R.. 1 AllL, 539,
3 M. & Jai Bansi Kunwar v Chattar Dhari Sing, 5 B, L. R, 181,

' Mayne, § 665, 4

of mohinnt.
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EXECUTION OF TRUST.

Succession Act, upon the ground that 4 had, since he took
charge of the office, taken to an immotnl eonrse of econ-
duct, and in consequence had been excluded from the
community of moluwnts ; but that the proper course was to
proceed under the Religious Endowments Act, I of 1880}

A trust for religious or chavitable purposes, when once
properly created, is, like an ordinary brust, wholly irrevo-
cable by the grantor.’

Tf the objects for which an endowment was created are
not carried out, the property cannot be resumed by the
heir of the founder?® but the Court becomes the trustee, and
will consider in what form and manner the trust is to he
executed.* >

The superintending authority over religious endowments
exercised by the old rulers of the country passed to the
British Government, and the Regulations and Statutes
which have, from time to time, been passed swith regard
to such endowments merely define the mannerin which
that, power was thenceforth to be exercised.’

The important principle to be observed by the Courts
in dealing with the constitution and rules of religious
brotherhoods attached to Hindu temples is to ascertain, if
possible, the special laws and usages governing the parti-
cular community whose affairs have become the subject of
litigation, and to be guided by them. The custom and
practice in such matters is to be proved by testimony."

Members of any sect are at liberty to erect a place of
worship, either public or private, on their own property,
although it is more or less contiguous to a place already
occupied by a place of worship appertaining to another sect ;
and to perform worship, provided that they do not cause
material annoyance to their neighbours

Religions and charitable endowments may be created by

' 7n re Mohun Dass, T. L. R., 6 Cale., 11; see Appendix for the Ach.

“ Suggut Mohini Dossee ». M. 8. Sokhecmoney Dossee, 14 Moo,
1. A., 289, 202.

1 Ram Narain Singh v, Ramoon Paurey, 23 W, R, 76,

¢ Attorney-General p. Brodie, + Moo, I A 104 ; and see Mayor of
Lyons v. Advoeate-General of Bengal, L. R, 3 L A, §2.

5 Rajah Muttu Ramalinga Setupati », FPerianayagnm Piilai, T R,
1 T, A 200

; Rajah Mutéu Ramalinga Setupati » Periansygum Pillai, L. R.
1 1. A., 209,

* Seshayyangar #, Sheshayyangar, I Tn R,y 2 Mad., 143 ; Madhary o,
Goburdhun Hulwai, 1. Iu R, 7 Cale., 694,



WUQE.

Mahotedans. The law relating to such endowments as
stated by the Mahomedan authorities has been dealt with
by one of my predecessors, Baboo Shama Churn Sircar,
Tagore Lectures, 1874, and I ouly propose now to deal
with the case-law on the subject.

' The chief elements of wugf ave special words declaratory
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Flemwents

of the appropriation, and a proper motive cause ; and where it

the declaration is made in a solemnly published document,

the wugf is completed The primary object for which

Jands are endowed, and which ave the ohjects which 2ll
Mahomedans have in view in endowing lands, ave to sup-
port a mosque and to defray the expenses of the worship
conducted in it

Wuqf implies the relinquishing the proprietary ticht
in any article of property, such as lands, tenements, and the
vest : and eonsecrating it in such manner to the service of
(od, that it may be of benefit to men, provided always,
that the thing appropriated be, at the time of appropriation,
the property of the appropriator,’ even if it consists of an
undefined share in an estate. The endowment will in such
a case be valid to the extent of the share of the donor
when ascertained.*  Thus, a general dedication of lands
for the purpose of a cemetery establishes a wugf, and
excepts it from descent to the beirs.” But a grant to an
individual in his own right, and for the purpose of furnish-
ing him with the means of subsistence, do not constitute a
wugf® So, apparently, a wugf camnot be created for the
~ purpose merely of conferring a perpetual and inalienable
ostato on a patticular family, without any ultimate limita-
tion to the use of the poor, or some inextinguishable class of
Jbeneficiaries.”

In Makomed Hamidulle Khan v. Lotful Hug® a Maho-
medan settled a portion of his property as follows: “ I have
- made awugf of the four annas in favour of my daughter and
her descendants, as also her descendants’ descendants how
low so ever, and when they no longer exist, then in favour
of the poor and needy ;” and it was held, that this did not

I Doynl Chund Mullick ». Synd Keramut Ali, 16 W, B, 116,
. ® Muzhnrool Hug v, Palivaj Ditarey Mohapattur, 13 W. R, 235,
* Moohuramud Sadik ¢, Moohummnud Ali, 1 Sel. Rep., 18,
A M. 8. Hyotee Khanum v M. 8. Koolsum Khanum, 1 Sel, Rep., 217.
8 Mir Nur Ali v, Majidab, 5 Sel, Rep., 136,
¥ Biboe Kuneez Fatima v, Bibee Saheba Jan, 8 W. R, 513,
" Phate Saheb Bibi v. Damodar Premji, I. L.R., 3 Bomb, 84,
f L L B, 6 Cale,, T4d,

Creation of.
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ereate a valid wugf. Bub this case appears to conflict with
the other authorities.
No property can be considered as wuqf nnless it be satis-

of appro- factorily established that it has been specially so appro-

printion.

Wtg £ 6o
take affect
afrer set-
tlor'sdeath.

Requisities
to valid
weg fo

priated ;* for instance, the payment of the expenses of a
mosque out of the rvents of a gpa.rticular property s not in
itself proof of an endowment.” It is not necessary that
the grant should be in express terms for the benefit of the
endowment, provided that the nature of the tenure be
inferrible from the general contents of the grant?

The owner of lands may make an endowment settling
lands upon himself for life, and after his death, for the sup-~
port of the poor. In such a case the instrument operates
as a will, and is only valid to the extent of one-third of the
donor’s property.t The main object of the Mahomedan law
is, that the profits of the land endowed should be endowed for
a purpose which always remains in existence. The poor are
always with us, and therefore a man making an endow-
ment, and enjoying the profits during his lifetime, to go to
the poor after his death, does not make an endowment for
uncertain or non-existent objects.

In Mahomed Hamidulle Khan v. Lotful Hug® it was
held, that it is necessary among Sunnis, in order to validate
a wugf, that the donor should reduce himself to a state of
absolute poverty. This is, however, it is submitted, incon~
sistent with many other rulings.

To constitute a valid wugf according to Shish law, ib
must be absolute and unconditional, aud possession mush
be given of the thing granted. Thus, where a Mahomedan
lady executed a deed conveying her property, on trust, for
religious purposes, reserving for herself for life two-thirds
of the income derivable from the property, and enly mak-
ing an absolute and unconditional grant of the rest for the
purposes of the trust, it was held, that, under the Shiah law,
the deed must be considered invalid with respect to the
portion of the income reserved by the grantor to herself for
life ; but as to the rest that the deed operated as a good

and valid grant.” ’

&
1 Bindnsoondree Dassea v. Meheroonissa Khatoou, 5, D, A, 1853, pp. 69,84,
21, S, Shurfoonissa v. M. 8, Koolsum, 25 W. R., 447,
3 Kulb Ali Hossein v, Syf Ali, 2 Sel. Rep., 139,
. 4 e 4. Jaun Beebee v, Abdoollah Barber, 1 Fuilt., 845.
s Muzhurool Hug v. Pubraj Ditarey Mobapattur, 13 W, R., 235.

¢T.L. R, 6Colo, 744, _
* Hajee Kalub Hossein v, M. §. Mehrun Bebee, 4 N. W, P, 155
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Aeeording to Mahomedan law, ib is not necessary, in Lecrurs

order to constitute a valid endowment for religious or
charitable purposes, that the word ‘wugf’ should be used
in the grant, if from the general nature of the grant it can
be inferred that the property is to be so appropriated.?!
And conversely, the use of the word ‘eugf’ is not of
itself suflicient to ereate an endowment. There must
be a dedication of the property solely to the worship of
Qod, or to religious or charitable purposes. A Mahome-
dan cannot, thevefore, by using the term wugf effect a
sebtlement of property upon himself and bis descendants
which will keep such property inalienable by himself and
his descendants for ever, *

If property has been dedicated for religious or charitable
purposes, the use of the words ‘énam,’ or ¢ altamghae,’ in
the grant, will not confer an absolute proprietary right in
the grantee. By a royal firman granted by Mahomed
Firooksir, one lac of dams from a certain parganna were
endowed and bestowed for the purpose of defraying the
expeuses of the khankah (a religious establishment) of
Sheikh Rubeer, as an altamgha grant for him to manage
and control and to descend to his heirs in sueccession from
remove to remove. On the petition of Sheikh Gholam, the
grandson of Sheikh Rubeer, who had succeeded to the
office’ of sifinda-nashin’ of the khankah, Mahomed Shah
granted a perwannah, enjoining that the lac of dams should
be considered as an altamgha-inam for the purpose of
being appropriated to the charges of the travellers to and
from the khankah to descend to the offspring in succession ;
and a similar perwennah was granted on the petition of
Sheik Kaim-ood-deen, the son of Sheikh Gholam, after the
death of his father. By a subsequent grant by Shah Alam,
two lacs of dams were granted as an altamgha-inam to
Sheikh Kaim-ood-deen for the purpose of the frequenters
to and from him, and all ranks were enjoined “always to
maintain and uphold the august order, and to relinquish
the aforesaid dams to them to descend to the offspring in
succession to be enjoyed by them ™ free from all Govern-
ment and revenue charges. In 1807 and 1810, Shah
- Shum-sood-deen, the then sifiada nashin, alienated part of
the property comprised in these grants, and died in 1810,

! deymn Doss Sahoo v, 8hah Kubear-ood.deen, 2 Moo. 1. A., 390,

? Abdul Ganne Kasam ». Hussen Miva Rahimtula, 10 Bom, H. C, R, 7:
and see Mahomed Hamidulla Khan o, Lotful Hug, L L, R., ¢ Cale,, 744,
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Lecrunn leaving the plaintiff, his son, then a minor. In 1829, the
XIL  plaintiff was appointed by the Government to be muta-
—  walli and sifiada-nashin of the establishment. In a suif
instituted by him in 1822 to recover the property alien-
ated by his father, it was held, that, notwithstanding the
use of the terms “4nam’ and * altamgha’ in the royal grants,
and the mention therein of the persons on whose petitions
the grants were made, yet these grants hayving been
made for the purpose of maintaining a charitable insti-
tution, the persons named were not to be considered the
proprietors ; the establishment of the khankah was the
real donee, and the persons named were only mutawallis
of the khankah, who as such would have no riglit to
alienate, and therefore that the alienation by Shumsooed-
deen was illegal
It is not necessary that the endowment should bein
writing, or that the property should be delivered over. A
verbal declaration of the intention to create an endowment
is sufficient, if in the presence of witnesses.” Although the
witnesses to the fact depose vaguely, yet their evidence, if
corroborated by circumstances, is legally sufficient?
Unilie A wugf will not be valid if the denor was subjected to
influence.  any undue influence, or was not aware of the nature of the
transaction. Thus, where an alleged endower was shown
to be an illiterate purdanashin lady, and she denied on
oath that, in executing the wugfnama, she had any inten-
tion of creating an absolute wugf, or that she understood
the effect of the deed when she executed it, it was held,
that the onus was on the persons who sought to remove
her from the office, to show that she was fully aware of
the character of the document and its legal etfect, and thab
she had proper professional advice at the time of its
execution, and, in the absence of such proof, that the deed
was not binding on her! '
Endow- The fact that a mortgage is in existence oyer property
n;anr{; ub- ot the time when b is set apart as an endowment, does not
imjﬁ.gage. invalidate the endowment, which will be considered as
: being subject to the mortgage. 1If, afier a mortgage, the
\ Jewun Doss Sahoo v Shah Kubeer-ood-deen, 3Moo. I. A., 390; seo
also M., 8. Qadira ». Shah Kubeer-ood-deen Ahmud, § Sel Rep., 407,
2 Jjoe d. Jaun Bibee v. Abdoollak Barber, 1 Fult., 345 ; Shurho Narain
Singh ». Ally Buksh Shah, 2 Hay, 415,
s Abul Hasan v. Haji Mohamruad Masih Karbalai, & Sel. Rep. 87,
1 Delross Banoo Begum v, Nawab Syud Ashgur Ally Khan, 16 B, L. R,
167 ; 8.0, 23 W, R, 453,
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mortgagor endows the land, and dies leaving sufficient Lreorore

assets, his heirs are bound to apply those assets to the XI
redemption of the mortgage, so that the endowment may
take offect freed from the mortgage, by the application of

other assets of the endower. But, if necessary, the mort-
gagee may enforce the mortgage by sale of the land, and
the endowment will be rendered void as against the beirs
of the endower; as against whom the surplus sale-proceeds
will be subject to the endowment! So, the mere charge
upon the profits of the estate of certain items which must
in course of time necessarily cease, and which, after they .
lapse, will leave the whole profits intact for the original
purposes for which the endowment was mads, does not
render the endowraent invalid under the Mahomedan law.?

If property has been given over for religious and chari- Revoea-
table purposes and the trust is complete, the wug/f cannot #O"
be affected by revocation, or by the bad conduct of those
responsible for the carrying out of the trusts?

| According to Shiah law, the donor may recover back the
property from the trustee, if at the time of the ereation of
the trust he has reserved the right to do so in express terms.*

As a goneral rule, it may be stated that the private Alenation
alienation, temporary or absolute, by mortgage or othersise, of wigf
of wuqf lands, even though for the repair or other benefit " """
of the endowment, is illegal according to the Mahomedan
law;® and if endowed property descends as such to the
widow of the endower as mutawalli, it cannot be sold in
satisfaction of a claim against the estate of the endower.®
The authorities disagree as to whether the appropriator’s
right continues or is extinguished ; but they agree that it
cannot be disposed of by gift or sale, and also that inheri-

| tance dous not obtain in respeet of it

' Shahazadi Hajra Begum ¢, Khaja Hossein Ali Khan, 4 B, L. R, A.C,,
86; 8. C,,12'W. R, 498,

* Muzhurool Hnq v. Pubraj Ditarey Mohapattur, 13 W. ., 235,

% Doyal Chund Mullick », Syud Kernmut Ali, 16 W, R., 116. Bee Gulam
Husain Baiyad ». Adji Ajam Kurai Shi, 4 Mad., 44,

* Hidait-oon-nissa ». Synd Afzul Hossein, 2 N, W, P., 420,

# Monlvee Abdoollan M. 8. Rajesri Dosses, 7 Sel. Rep., 268; 8 D, A,
1846, p. 266 © and see M. 8. Qadira v. Shah Kubeer-oo-deon Ahmud, 8 Sel,
Rep., 543 ; Abul Hasan » Haji Mohammad Masih Karbalai, 5 Sel. Rep,
87 ; Kulb Ali Hossein ». Syf Ali, 2 Sel. Rep.. 139; Monlvee Abdooliah o,
Ramzoo Dye, 8. D. A, 1847, 192 ; Jewun Doss Sahoo v. Shah Kuheer-ood-
deen, 2 Moo. I, A., 390 ; 8. €., 6 W. R, 3.

¢ Fegredo v. Mahomed Mudessar, 15 W. R., 75.

! Jowun Doss Sahoo v, Bhah Kubeer-ood-deen, 2 Moo. L. A,, 890; 8. C,
6 W.R, 3.
49
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The fact that the land is endowed must be proved,
a mere nominal endowment will not prevent alienation’

Where the whole of the profits of land are not devoted
to religious purposes, but the land is heritable property
burdened with a trust—for example, the keeping up of a
saint’s tomb,~~it may be alienated subject to the trust.*

By local eustom in the Broach District, 2wuqf land may
be morbgaged, although the practice is contrary to Maho-
medan law ; for, by s. 26 of Reg. IV of 1827, the usage of a
distriet in which a suit may arise takes precedence over
the lg.w of the defendant in the determination of civil
suits.f ]

If an endowment be wholly wuqf, a mutawalli is inca-
pable of granting a lease extending beyond the period of
his own life. If, however, the office is hereditary, and' the
mutawalli has a beneficial interest in the endowment, the
property is looked upon as an heritable estate burdened
with certain trusts, the proprietary right of which is vested
in the mutawalli and his bheirs, and he can exercise the
right possessed by other proprictors, of granting leases,
even in perpetuity.*

‘Where ryots holding land had been in the habit of trans-
ferring their holdings with the consent of the mutawallis,
it was held, that a mutawalli who considered the practice
to be illegal, was not justified in ousting a transferree, but
should have talken his legal remedy by action.”

The trustee of an endowment has not, as sach, the power
of transferring his trust to any other person, and where a
trustee is empowered to appoint another trustee to act for
him, he cannot transfer the right of exercising that power
to another or others® An assignment or bequest of the
trust by the superintendent to his sons, on his deathbed, is
good, bt not an assignment made during health, unless he
obtained it himself with such power.’

! Juddo Nundun Burral ». Kalee Coomar Ghose, 8. D, A, 1852, p. 351,

2 Futtoo Bibee v. Bhurrntlall Bhulkut, 10 W, R., 249,

3 Abas Alli Zenul Abaddin v. Gulam Mubammad Valud Baba Mirza,
1 Bom, H. €. R., Cr. Cas, 36.

1 Dalrymple v, Khoondkar Azeezul Islam, 8.D. A, 1858, p. 586 ; see
also Shoojat Ali . Zumeerooddeen, & W, R,, 158,

s Mounlvee Abdoollah v, Ram Zoo Dye, 8. D. A, 1847, p. 192,

¢ Rup Narain Singh v, Junko Bye, 8 Calo, 112,

? Moohummud Sadik v. Moohummud Ali, 1 Sel. Rep, 13,



REMOVAL OF TRUSTEER.

In dealing with the mutawalli of an endowment, it is
not necessary for the purchaser to look further than to the
Ipower of the mutawalli under bis deed of trust. If the
. deed gives him power and diseretion to make a sale, it is
not a matter of concern to the purchaser whether that
power or diseretion is judicionsly exercised or not.!
 Trustees of an endowment may, if they commit a hreach
of trust in respect of the trust-property, be made to
aceount to the persons interested in the endowment (see
Act XX of 1863, post, Appendix). But the fact that trustees
have failed to earry out the trusts, will not render the
endowment invalid, and cause the property to revert to the
heirs of the grantfor®

Where a mutawalli was proved to have been guilty of
waste, the High Court ordered him to file in Court every
six months a true and complete account of his income,
expenditure, and- dealings with the property belonging to
the endowment.®

If the superintendent of an endewment misconducts
himself, he may, according to the Mahomedan law, be
removed by the ruling power (see Act XX of 1863, post
Appendix) ; and this is sufficient to protect the objects for
which the trust was created® DBut this rule does nof
apply to the case of a trustee who has an hereditary
proprietary right vested in him? In some instances the
donor has the power of removing the superintendent, Bub
in order that such power may be exercised, it must have
been specially reserved at the time of endowment® Where
a plaintiff sued to recover possession of certain property
‘a8 wugf property, alleging misconduct on the part of the
mutawalli in selling a portion of the property, but the
plaintiff did not state or prove, that he was entitled to
partake of the henefit of the endowment, nor did he show
that he was the heir, or even a near relative, of the person
who made the endowment,—it was held, that the utmost
that he had a right to do as a descendant of the endower

'} Moonshee Golam Ali v. M. 8. Sowlutoonissa Bibee, W. R., 1864, p. 2432,
? Kuasheshurree Dassee . Krishnakaminee Dassee, 2 Hay, 657 ; Reasub
Ali v, Abbott, 12 W, R., 132 ; Syud Asheerooddeen v, 8. M. Drobo Moyee,
26 W. R., 557.
* Syud Imdad Hossein v. Mahomed Ali Khan, 28 W, I., 150.
* Hidait-oon-nisss ». Syud Afznl Hossein 2 N. W. P., 420; Mochum-
mud Sadik », Moohummud Ali, 1 Sel. Rep., 19.
_* Gulam Huossain Saib Saiyad v. Adji Ajam Saib Kuraishi, 4 Mad.
LHUCO R, 44, & Lhid,
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appointed; and that, in “strictness, he onght to show eir-
cumstances which, according to law, would justify the
Court in selecting a mutawalli!

The appropriator of land for religious or charitable pur-
poses can confer the office of superintendent on another
at any time;? and a trustee may appoinf a manager, but
such appointment is not effectual beyond the incumbency
of the appointor?

When property is appropriated for religious or charitable
purposes, it is vested in some person or persons whose duty
it is to preserve it and to carry out the trusts created.
According to both Sunni and Shiah law, the douor has a
right to reserve the superintendence of the wuqf to him-
self, or to appoint someone else.* The right to the income
of land endowed for such purposes is inseparable from the
office for the support of which the land was granted,’ and
cannot, be claimed by the grantor’s heirs. The fact that
a person is a Shiah does not disqualify him for the super-
vision of a wugf made by a Sunni.’®

A female may act as mutawalli. She may manage the
terporal affairs of the endowment, but mot the spiritual
affairs connected with it, the management of the labter
requiring peculiar personal qualifications. These dubies
she may discharge by proxy.’ _

When property is devoted to religious or charitable pur~
poses, it is usual for the appropriator to lay down rales
for suceession to the office of trustee, and upon these rules,
whether they are in writing, or have to be inferred from
evidence of “usage, the question of succession depends®
Should no rules be laid down, the power of appointing &
trustee is vested in the appropriator during his life, and
upon his death, it is vested in his executor ; or should he
have left no execator, in the magistrate and sovereign

1 Horruck Chund Sahoo #, Golam Shnruff, 10 W. R., 463,

2 Sheik Abdool Khalek ». Poran Bibee, 25 W. 1., 542,

% Shah Moheeooddeen Ahmed ». Elabee Buksh, 6 W. R., 2717,

1 Advocate-General v, Fatima Sultani Begam, ¥ Bom. H, €. R., 19.

8 Jafar Mohindin Sahib . Ali Mohindin Sehib, 2 Mad. I C. B., 19,

4 Toyal Chund Mallick ¢ Syud Keramut Ali, 16 W, 1., 116,

T g d, Janu Beebea w, Abdoollah Barber, 1 Fult., 345 ; M. 8. Hyatee
Khonnm v. M. 8, Koolsum Khanum, 1 Sel, Rep,, 217; Hussain Beebee v.
Hussain Sherif, 4 Mad. H. C. R, 23, '

H' Shah Gulam Hahumbulls Sabib v, Mahommed Akbar Sahib, 8 Mad,

.0 R, 63,
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power,—that is to say, in the Court When the donor has Lecrurs
spocified the class from which the manager is to be selected, =1L
he eannot diseharge his own trust-deed and name a person e
not answering the proper deseription. He is hound by
the provisions of the deed, and the appropriator’s right
of nomination of the person to suceeed to the management
on his death must be confined to the class mentioned in
the deed.’ j
In Agha Mahomed Eusoof Mopsadee v. Abdool Hossein
Khan it was held, that the power of appointment of a
superintendent of a mosque, if not provided for by some
special rule in a deed of endowment, must be governed by
the ordinary rule of Mahomedan law, under which, in the
absence of all provision on the subject in the deed of
endowment, a supevintendent is authorized on bis death-
bed to appoint a successor, though the appropriator has
not given him a general permission. And in Peet Koonwar
. Ohutter Dhavee Simgh? that when the mutawalli of
an endowment dies withoub nominating a successor, the
management, must revert to the heirs of the person who
endowed the property.
Where, so far as the will of a founder could be ascertained
from the usage of former days, it seemed to authorize a
mode of succession originating in an appointment by the
ineumbent of a successor, it was held, that the Court would
“not be authorized to find in favour of any rule of succession
by primogeniture, solely from the circumstance that the
parsons appointed were usually the elder sons.
A suit to recover property alleged to be wugf belongs Suits in
not to the heirs or descendants of the settlor, but to the ff:;fcl‘];“f_
mutawallis jointly." But a person who has been convieted perty.
of having misappropriated wugf property cannot obtain
the assistance of the Court to recover the property in order
to enable him to exercise the office of mutawalll’! When

t Moohnmud Sadik v, Moohumud Ali, 1 Sel. Rep., 18 ; Mnhammad Kasim
. Muhammad Alum Kiyarauddeen, 5 Sel. Rep., 1331 Advoeate-General »,
Fatima Sultani Begam, 9 Bom. H, C, R., 19 ; Phato Saheb Bibi ». Daumodar
Premiji, L. L. R, 8 Bomb., 84, See also Act XX of 1863, pust, Appendix,

& Advoente-Creneral v, Patima Sultwai Begam, 9 Bom. H. €. R, 19, f

250D, AL 1857, p. 640,

113 W. R., 396,

g 'RSh 22 Gulam Rahumtulla Sahib ». Mahommed Akbar Sahib, 8 Mad. 1.
/"8 Phate Saheh Bibi ¥ Damodar Premji, I. T. R., 3 Bomb., 84.

7 Aga Mahomed Kumul Tehranee . Ags Abbas Tehrunee, 8. D. A,

1859, p. 280,
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Leoruss the Court, in the exercise of its charitable jurisdiction, is

-

it

called upon to adjudicate between conflicting claims of
dissident parties in a community distinguished by some
religious profession, the rights of the litigauts will be
regulated by reference to the religions tenets held by the
community in its origin, and a minority holding those
tenets will prevail against a majovity which has receded
from them.! :

Where a plaintiff who had for eighteen years held a por-
tion of certain lands, though termed wuqf, as privately
heritable and divisible lands, other portions being similarly
held by other parties, co-heirs with the plaintiff; of the last
occupiers,—it was held, that the plaintiff could not be allow-
ed to sue for exclusive possession of the whole of the lands
as mutawalli, upon tender of proof that they were wugf?
In a suit for possession of land granted in trust for purposes
connected with the preservation of the tomb of a Mahome-
dan saint, where the plaintiff claimed as son of the last
mutawalli, on the allegation that he had been dispossessed
during hig minority, and the defendant contended fhat the
property had never been in the possession of mutawallis,
but had been divided among the original grantee’s heirs,
from one of whom the portion in dispute had come into
the possession of his (the defendant's) vendor, it was held,
that the material point to try was, whether the plaintifi’s
ancestors had, from the time of the grant, been in possession,
or whether the land had been inherited according to the
ordinary rules of Mahomedan iuheritance by the heirs of
the grantee.® _

The worshippers at a public mosque can maintain a suib
to restrain the superintendents of such mosque from using
it or its appurtenant rooms for purposes other than those
for which they were intended to be used, and from doing
acts which are likely to obstruct worshippers from enter-
ing or leaving such mosque.*

! Advocate-General ». Muhammad Hugen Huseni, 12 Bom. J. C. R.,
523,

* Hajea Nooraollgh v, Meer ‘Waris Hossein, 8, D, A, 1855, p. 411,

* Reasnt Ali v, Abbott, 12 W. R, 152,

* Abdul Rakman v, Yar Muhammed, I, L. R, 3 All,, 636.



APPENDIX.

vt (P e

REGISTRATION OF SOCIETIES.

Act XXI or 1860.

An Aot for the Registration of Literary, Scientific, and Charitable
. Societies.

Warritas it ig expedient that provision should be made for
improving the legal eondition of Societies
established for the promotion of literature,
Reience, or the fine arts, or for the diffusion of useful kuowledge,
or tor charitable purposes 3 It is enacted as follows :

1./ Any soven or more persons associated for any literary,

Yl geientifie, or chavitable purpose, or for any

Societies formed by = gy0) purpose as is described in section
memozandum of asd- o this Aet, may, by subseribing
Sy b, : , may, by subseribing

their names to n memorandum of asso-
ciation, and filing the same with the Registrar of Joint Stock
Companies under Act XIX of 1857, form themselves into a society
under this Aet.

Preamble,

. II. The memorandum of association
mg}ft‘fg?nd“m of ne- shall contain the following things (that

- is to say) i—

The name of the society.

The objects of the society,

The names, addresses, and occupations of the governors,
council, direetors, committee, or other governing body to whom,
by the rules of the society, the management of its affairs is
entrusted. A copy of the rules and regulations of the society,
cortified to be a correet copy by not less than three of the mem-
bers of thie governing body, shall be filed with the memorandum
of association,

I1l, Upon such memorandum and certified copy being filed,

_ e the Registrar shall certify under his hand

ARPglatintion, that the society 1s registered under this
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Act  There shall be paid to the Registrar, for every stich regis-
tration, a fee of fifty rupees, or such smaller fee as the Governor
General of India in Council may, from time to time, direct ; aud
all fees so paid shall be acconnted for o the Government.

IV. Once in every year, on or before the 14th day succeeding
the day on which, according to the rules
of the society, thesunual general meeting
of the society is held, or if the rules do
not provide for an amnual general meeting, in the month of
January, a list shall be filed with the Registrar of Joinb
Stock Companies, of the names, addresses, and ocenpations of the
governors, council, directors, committee, or other governing
body then entrusted with the management of the affairs of the
society. .

V. The property, moveable and immoveable, belonging to a
LI society {-egistered under this Act, if not
Iwwt.gbayvesl;ed. Y vested in frustees, shall be deemed to be

vested, for the time being, in the govern-.
ing body of such society, und in all proceedings, civil and erimi-
nal, may be described as the property of the governing body of
such socicty by their proper title,

VI. Every society registered under this Act may sue or be
sued in the name of the president, chair-
man, or principal secretary, or frustees, ag
shall be determined by the rules and regu-
lations of the society; and in default of
such determination, in the name of such person as shall be
appointed by the governing body for the occasion : provided thaf
it shall be competent for any person having a claim or demand
against the society, to sue the president, or chairman, or prineipal
seeretary, or the trustees thereof, if on application to the govern-
ing body some other officer or person be not nominated to be the
defendant,

VII. No suit or proceeding in any Civil Court shall abate
! or discontinue by reason of the person, by

i Spten or against whomysuch guits or proceedi’ugs
¢hall have been brought or continued, dying, or ceasing to fill
the character in the name whereof he shall have sued, or been
sued, but the same snit or proceeding shall be continued in the
name of or against the successor of such person.

VIII 1f a judgment shall be recovered ageinst the person

Btovr tiRbant 1 Bs or officer named on behalf of the society,
onforead againsh. such judgment shall not be put in force

against the property, moveable or im-
moveable, or against the body of sach person or officer, but
against the property of the society. The application for execu-
tion shall set forth the judgment, the fact of the party against

Annual list of mmanag-
ing body tio be filed.

How suits by and
againet societles to be
brought,
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whom it shall have been recovered having sued or having been sned, apppx.

asthe case may be,on behalf of the society only, and shall require to
have the judgment enforced against the property of the society.
IX. Whenever by any bye-law duly made in accordance with
the rules and regulations of the societ
byi‘ﬁ::‘{o ﬁﬁﬁm‘?ﬁ or if the rules do not provide for the malf:
e ing of bye-laws, by any bye-law made at
a general meeting of the members of the society convened for
- the purpose (for the making of which the concurrent votes of
three-fifths of the members present at such meeting shall be
necessary), any pecuniary penslty is imposed for the breach of
any rales or byelaw of the society, such penalty, when accrued,
may be recovered in any Conrt having jurisdietion where the
defendant shall reside, or the society shall be situate, as the
governing body thereof shall deem expedient.
X. Any member who lelmy be in arrear of a subscription
! which, aceording to the rules of the society,
snﬁ”’;‘;”;ﬁ&;ﬁ: tobe  he is bound to pay, or who shall possess
himself of, or detain, any property of the
society, in a manner or for a time contrary to such rules, or shall
injure or destroy any property of the society, may be sued for
such arrear or for the damage accruing from such detention,
injary, or destruction of property in the manner hereinbefore pro-
vided. But if the defendant shall be successful in any suit or
other proceeding brought against him at the instance of the
society, and shall be adjudged to recover his costs, he may elect
to proceed to recover the same from the officor in whose name
the suit shall be brought, or from the society ; and in the latter
case shall have process against the property of the said society
in the manner above described.
X1  Any member of the society, who shall steal, purloin, or
ermbezzle any money or other propert
Members guilty of . wilfully i,.d mujl'iciously desptrol; gﬁ
offences punishable as . . i
strangers, injure any property of such society, or
' shall forge any deed, bond, security for
money, receipt or other instrument, whereby the funds of the
sociefy may be exposed to loss, shall be subject to the same
prosecution, and, if convicted, shall be liable to be punished in
like manner, as any person not a member would be subject and
liable to in respect of the like offence.
XIL  Whenever it shall appear to the governing body of any
i gociety registered under this Act, which
dg‘;m:i;g;de’;:ggﬁdﬁg has been established for any particular
their purposes, 8% purpose or purposes, that it is advisable
to alter, extend, or abridge such purpose
%o or for other purposes within the meaning of this Act, or to
amalgamate such society, either wholly or purtially, with any
50

L,
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Apppy, other society, such governing body may submit the proposition

—

to the members of the secciety in a written or printed report,
and may convene a speeial meeting for the consideration thereof
according to the regulations of the society ; but no such propo-
gition shall be carried into effect unless such report shall have
been delivered or sent by post to every member of the society
ten days previous to the special meeting convened by the govern-
ing body for the consideration thereof; nor unleds such proposi-
tion shall have been agreed to by the votes of thrae-filths of the
members delivered in person or by proxy, and confirmed by the
votes of three-fifths of the members present at a second special
meeting convened by the governing body at an interval of cve
month after the former meeting.
XIIL. Any numbker not less than three-fifthe of the members
Provision for the dis. 0f any society may determine that it shall
olution of societies be dissolved, and thersupon it ghall be
and sdjustment of their  dissolved forthwith, or at the time then
affairs. agreed npon, and all necessary steps shall
be taken for the disposal and settlement of the property of the
society, its claims and liabilities, according te the rnles of the
said society applicable thereto, if any, and, if not, then as the
governing body shall find expedient; provided that, in the event
of any dispute arising among the said governing body or the
members of the society, the adjustment of its affuirs shall be
referred to the principal Court of original eivil jurisdiction of
the distriet in which the chief building of the society is situate s
and the Court shall make such order in the mafter as it shall
deem requisite.  Provided that no society shall be dissolved unless
three-fifths of the members shall have expressed a wish for such
dissolution by their votes delivered in person, or by proxy, atageneral
meeting convened for the purpose, Provided that, whenever the
Government is a member of, or a contributor to, or otherwise
interested in any society registered under this Aet, snch society
shall not be dissolved without the consent of Government,
X1V. 1If, upon the dissolution of any society registered under
~this Act, there shall remain, after the
Upon & dissolution  gagisfaction of all its debts and liabilities,
n:of::gumber bo recelve oy property whatsoever, the same shall
S not be paid to or distributed among the
members of the said soeiety or any of them, but shall be given
to some other society, to bo determined by the votes of not less
than three-fifths of the mumbers present, personally or by proxy,
at the time of the dissolution, or in default thereof by such
Court as aforesaid, Provided, however, that this clavse shail
Proviso for = joint not apply to any society which shall have
gtook companies, been founded or established by the contri-
butions of sharehiolders in the natare of a joint stock company,
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XV, Tor the purpolaes of this Act, a member of a society
e _ ghall be u person, who, having been admit-
Wit is & msjber. ted ﬂmre?n acofordiug to ‘the rules and
regnlations thereof, shall hayo paid his subscription, or shall have
signed the roll or list of members thereof, and ghall not have
resigned in accordance with such rules and regnlations; but in
all proceedings under this Act, no person shall be entitled to
vote or be counted as & member whose subseription at the time
shiall have been in arrear for a period exceeding three months.
XVI, The governing body of the society shall be the
i governors, council, directors, commitlee,
deﬂT:,};:dF“em“g hody  frustees, or other body to whom, by the
_ rules and regulations of the society, the
management of its affairs is entrusted,
XVIL. Any company or society established for a literary,
! ! seientific, or charitable purpose, and regis-
tiaf%ﬁﬁ‘:;‘g‘;giﬁ”&?; tered under Act XLIIL of 1850, or any
e guch soeiety established and constituted
previously to the passing of this Act,
but not registered under the said Act XLIIL of 1850, may,
at any time hereafter, be registered as a society under this Act,
subject to the proviso that no such company or gociety shall be
registered under this Act, unless an assent to ifs being so regis-
tered has been given by threefifths of the members present
personally or by proxy at some general wmeeting convened for
that purpose by the governing body. In the case of a company
or society registered under Act XLIIL of 1850, the directors
shall be deemed to be such governing body. In the case of a
society not so registered, if no such body shall have been consti-
tuted on the estublishment of the society, it shall be competent
for the members thereof, npon due notice, to create for itself a
governing body to act for the society thenceforth,
XVIIL 1 order to any such society as is mentioned in the
Such socistios to file last preceding section obtaining registry
memorandum. &o,, with under this Act, it shall be sufficient that
Registzar  of Joint the governing body file with the Registrar
Btock Compaxies, of Joint Stock Companies, under Act XIX
of 1857, & memorandum showing the name of the society, tha
objects of the society, and the names, addresses, and occupations
of the governing body, together with a copy of the rales and
regalations of the society certified as provided in section 1I, and
a copy of the report of the proceedings of the general meeting
at which the registration was resolved on.
XIX. Any person may inspect all documents filed with the
PO Registrar ander this Act on payment of 4
m&:gwhon of doon- goo of one rupee for each inspection ; and
any person may require a copy or extrace

'
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avrpx, of any document or any part of auy document to be certified by

SEEEES

the Registrar, on payment of two annas for

Certifled copics. every hundred words of such copy or ex-

tract; and such certified copy shall be

prim@ facie evidence of the matters therein contained in all legal

proceedings whatever.

XX, Thefollowing societies may be registered under this Aat:

L charitable socioties; the military orphan

Aéf‘lh‘fﬁ“ﬁ ;g;:;:hea the  funds or societies established at the several

presidencies of India; societies established

for the promotion of science, literature, or the fine arts ; for instrue-

tion, the diffusion of useful knowledge, the fonndation or mainte-

nance of libraries or reading-rooms for general use among the

members or open to the public; or public musenms and galleries

of paintings and other works of art; collections of natural his-

tory; mechanical and philosophical inventions, instruments, or
designs, |

RELIGIOUS ENDOWMENTS.
Acr XX or 1863
An Aect to enable the Government to divest dtself of the manage-
ment of Religious Indowments,

Wazereas it is expedient to relieve the Boards of Revenue and
the Local Agents in the Presidency of

Preamble, Fort William in Bengal, and the Presi=
dency of Fort Saint Cleorge, from the

duties imposed on them by Regualation XIX of 1810 of the Bengal
Code (for the due appropriation of the vents and produce of lands
granted for the support of mosques, Hindu temples, colleges,
and other purposes ; for the maintenance and repair of bridges,
serays, kuttras, and other public buildings; and for the custody
and disposal of nuzzool property or escheats) and Regulation
VIIof 1817 of the Madras Code ( for the due appropriation of the
rents and produce of lands granted for the support of mosques,
Hindoo temples, and colleges, or other public purposes; for
the maintenance and repair of bridges, choultries, or chuttrums,
and other public buildings ; and for the custody and disposal of
escheats), so far as those duties embrace the superintendence of
lands granted for the support of mosques or Hindoo temples,
and for other religious nses.—the appropriation of endowments
made for the maintenance of such religious establishments-—~the
repair and preservation of buildings connected therewith, and
the appointment of trusteces or managers thereof, or involye
any connexion with the management of such religious establish~
ments ; and whereas it is expedient for that purpose to repeal so
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much of Regulation XIX of 1810 of the Bengal Code, and Regu- arepx,
lation VII of 1817 of the Madras Code, as relate‘to endowments ~——
for the supporti of mosqnes, Hindoo temples, or other religions
purposes; It is enacted as follows :-—

1. So much of Regulation XI1X of 1810 of the Bengal Code, e

and so much of Regulation VII of 1817 of

Regulations repealed. the Madras Code, as relate to endowments

for the support of mosques, Hindoo tem-
ples, or other religious purposes, are repealed.

Ii, In this Act words importing the singular nuwmber shall
include the plural, and words importing the
plural number shall include the singular.

Words importing the masculine gender
; shall include fernales.

The words ¢ Civil Court” and ¢ Court’ shall mean the prin~
¢ipal Court of original civil jurisdiction in the District in which
the mosque, temple, or religious establishment is situate, relat-
ing to which, or to the endowment whereof, any suit shall be
instituted or application made under the provisions of this Aet.

IIL. In the case of every mosque, temple, or other religious

establishment to which the provisions of

Local Government to  gither of the Regulations specified in see-
x::c:if;‘:;loﬂg?e:zzﬁ tion I are_npp]icable, aful the nomination
11 Cortain daned, of the trustee, manager, or superintendent,

whereof, at the time of the passing of this

Act, is vested in, ‘or'may be exercised by, the Government or any

public officer, or in which the nomination of such trustee, mana-

ger, or superintendent shall be subject to the confirmation of the

Government or any public officer, the Liocal Government shall, as

soon as possible after the passing of this Act, make special provi-
“ sion as herginafter provided.

The waords * trustee, manager, or superintendent of a mosque,” ete.,
mentioned in this Act, mean the trustee, manager, or superintendent of o
mosque, ete., to which the provisione of the Act are applicable, not the
trustee, eto., of any mosque: and such persons are those to whom the
provisions of the Regulations mentioned in 8. 1 were applicable.” The
mosques, eto., to whieh the provisions of those Regulations were appli-
oable, were-mosques for the support of which endowments had heen
granted in land by the Goverument of the country or by individuals; and
the mosques, ete., to which the provisions of this Act apply are, not any
mosque, ete,, bat any mosque for the support of which such endowinents
have been made—Jan Ali v. Ram Nath Mundul, Reg. App. No. 149 of
1880, I. L. R., 8 Cale,, January number.

Where the tomb of a reputed saint became a place of pilgrimage, and
on endowment was made for the maintenance of the shrine and for the
performances of certain religious ceremonies, and it appeared that there
Was a practice on the part of the proprictors and the managers of the
institution to divide among themselves the residue of the income, and
to dispose by way of sale or mortgage of the share enjoyed by them,—
it was held, that this was a religions institution within the meaning of
the Act.—Fakurudin Sakib v, Ackeni Sahiv, I, Lu R., 2 Mad,, 197,

Number,

Gender,
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A committee appointed under this Act have power to dismiss trustees
or superintendents of temples deseribed in this section, without having
recourse to a civil suit ; but such powers oan only be exercised on good
and sufficient grounds — Chinna Rungaiyanger v, Subbraya Mudali,
8 Mad. T, C. R. 384. Where no snch grounds appeared, a 2uit, bronght
by thie person who had heen appointed by the committes ng superinten-
dent in place of the defendants for the récovery of the termple and the
property belonging to it, was dismissed —Tbid. _

IV. Tn the case of every snch mosque, temple, or other reli-
gions establishment. which, at the timo

Transfer to indepen. Of the passing of this Act, shall be under
dent trustees, &e., of ‘the management of any trustee, manager,
;;iuﬁ:ifiﬁ’i t:’e}‘:’;‘g‘fﬁ or superintendent, whose ,nomination shall
maining in charge of <O Vest i, nor be exercised by, uor e
Revenue  Board or subject to the confirmation of the Govern-
others, ment or any public officer, the Local

Government shall, as soon as possible
after the passing of this Act, transfer to such trustee, muanager,
or superintendent all the landed or other property which, at the
time of the passing of this Act, shall be under the superinten-
dence or in the possession of the Board of Revenue or any local
agent, and belonging to such mosque, temple, or other religious
establishment, except sueh property as is hereinafter provided; -
and the powers and responsibilities of the Board of Revenus
and the local agents, in respect to such mosque, temple, or other
religious establishment, and to all Jand and other property so
transfarred, except as regards acts done and labilities incurred
by the said Board of Revenue, or any local agent, previous to
such transfer, shall cease and determine,

Whero the wmanager of endowed property had been ejected by the
Collector nnder Regnlation VII'of 1817, it wans held, that, on the passing
of this Act, the manager became eutitled by virtue of thia section to the
yeatoration of the endowment.—Jusagheri Gosamiar v. The Colieetor of
Tanjore, 5 Mad. H. C. R., 834, 3

In 1349 the Board of Nevenune interfered in the affairs of a temple.
1t did not appear whether any transfer of property had been made tinder
this section’; but, in 1865, the Judge of Patna appointed a manager of the
temple. 1t was held, that the right of Governmenf officers to control the
affairs of the temple had been sufficiently proved—Zhurm Singh v.
Kissen Singh, L. Iy R,, 7 Cale. 767,

V. Whenever from any cause a vaganey shall oceur in the
office of any trustee, manager, or superii-

Procedure in case of tendent, to whom any property shall have
dispute as to right of - ey transferred under the last preceding
ifm:i?plt’;oovm“eé section, and any dispute shall arise respect-

ing the right of succession to such office,
it shall be lawfal for any person interested in the mosgne, temple,
or religions establishment to which such property shall belong,
or in the performance of the worship or of the service thereof,
or the trusts relating thereto, to apply to the Civil Court fo
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appoint a manager of such mosque, temple, or other religions estab-  aprox,

lishment, and therenpon such Court may appoint such manager,
to act until some other person shall by suit have established his
right of succession to such office. The manager so appointed by
the Qivil Court shall have, and shall exercise, all the powers which,
under this or any other Act, the former trustee, manager, or super-
intendent, in whose place such manager is sppeinted by the Court,
bad or conld exercise, in relation to such mosque, temple, or
religions establishment, or the property belonging thereto.
Where an application by a petitioner under this section to be appointed
manager of n religions endowment was rejected by the Judge aiter hear-
ing hoth sides, on the ground that there had been no transfer of the pros
perty by the Local Government under s. 4, the Couth refused bo interfere
under ol. 15 of the Charter, holding, that the Judge had not declined to
acoept jurisdiction in the case, nnd that he wae right in refusing to
accept the jurisdiction vested in him by this section,—EKhkajak  Ashruf
Howsein v. M. 8, Hazara Begum, 18 W, 1., 396.
VI The rights, powers, and responsibilities of every trustee,
: manager, or superintendent, to whom the
Rights, powers, and  Jand and other property of any mosque,
rosponsibilities of trus-  ayple or other religious establishment is
tees, &e., to whom any . o Tl EE e ; i
charge shall be trans- i.t_'nnsfe]_red in the manner prescribed in see-
ferred, tion IV of this Act,as well as the conditions
_ | of their appointment, election, and removal,
shall be the same as if this Act had not been passed, except in
respect of the liability to be sued under this Act, and except in
respect of the authority of the Board of Revenue and local
agents, given by the Regulations lhereby repealed, over stch
mosque, temple, or religious establishment, and over such trus-
tee, manager, or superintendent, which authority is hereby
determined and repealed. All the powers which might be exer-
cised by any Board, or local agent, for the recovery of the rent of
land or other property transferred under the said section IV of this
Act, may, from the date of such transfer, be exercised by any
trustee, manager, or superintendent to whom such transfer is made.
VII. In all cases described in section I[Ilof this Acnﬁ the
: Tocal Government shall once for all ap-
mi%&ggfntmentofcom- point one or more committees in every
i Division or District, to take the place,
and to exercise the powers, of the Bomd of Revenue aud the
local agents under the Regulations hereby repealed. “Such
committee shall consist of three or more persons, and shall per-
fornm all the duties imposed on such Board and local agents,

except in respech of any property which is specially provided for .

under section XXT of this Act,

A district committee has no right tocall for accounts from the trustees )

of t.‘em']%ea whiclh are within s. 4— Venkatabalakrishna Chettijar v,
Kaliya J
Pandarasannade, ib, b3,

aramatyangar, 5 Mad, H. C. R, 48; Ramiengar vy, Gnanasmnbands

——
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arppx.  VIIL The members of the said committee shall be appoint-1
e i e _ed from among persons professing the
ﬁom‘;‘;:‘;; :lseﬁg::f:f religion for the purposes of which the
P Bk oy mosque, temple, or other religions estab-
lishment was founded, or is now main-
tained, and in accordance, so far as can be ascertained, with the
general wishes of those who areinterested in the maintenance of
such mosque, temple, or other religious establishment, The
appointment of the committes shall be notified in the official
Gazette. In order to ascertain the general wishes of such per-
sons in respect of such appointment, the Local Government may
+“eause an election to be held, under such rules (not consistent
with the provisions of this Act) as shallibe framed by sucl Local
Government. _
: 1X. Every member of a commitiee appointed as above shall
Gy hold his office for life, unless removed for
spggf‘g“;‘l?mbmemu? misconduct or unfitness, and uo such
_ W% member shall be removed except by an
ﬁdtff:??c‘:d for mis-  \der of -the Civil Court as hereinafter
provided.
X. Whenever any vacancy shall occur among the members
AR W of a committee appointed as aboye, a new
dp vHcanoies member shall be elected to fill the vacancy
by the persons interested as above pro-
vided, The remaining metbers of the committes shall, as eoon
as possible, give public notice of such vacancy, and ghall fix o
day, which shall not be later thau three months from the date of
such vacaney, for an election of & new member by the persons
intorested as above provided, under rules for eleetions which shall
¢ be framed by the Local Government, and whoever shall be then
elected, under the said rules, shall be a member of the commitiee
to fill such vacancy. If any vacancy as aforesaid shall not be
filled up by such election as aforesaid within three months after
it has oceurred, the Civil Court, on the application of uny person
whatever, may appoint 4 person to fill the vacancy, or may order
that the vacaney be forthwith filled up by the remaining members
of the committee, with which order it shall then be the duty of
guch remaining members to comply; and if this order be not coni-
plied with, the Civil Court may appoint a member to fill the said
vacanocy,
XL~ No member of a committee appointed under this Act
shall be capable of being, or shall nct,
Nomemberof acom- also as a trustee, manager, or superin-
2‘;“‘2? tl';"’ be t:;‘s&bg" tendent of the mosque, temple, or other
oz i ehi:’;gs%f "o religions establishment, for the manage-
committee, ment of which such coamittee shall have
: been appointed. :
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' XII. Immediately on the appointment of & committee, n5 aprpx,

i & Lt above provided, for the superintendence of

n appointment of any such mosque, temple, or religious
fomm{t’m! Bourd and - oefablishment, n(.lnd for thg n;mmgemeit of
oepl agents to transfer . ! :
property. its affairs, the Board of Revenne, or the

' local agents acting under the authority of
the said Board, shall transfer to such committee all landed or
other property which at the time of appointment shall be under
the saperintendence or in the possession of the said Board or
loea! agents and belonging to the said religious establishment,
except as is hereinafter provided for, and thereupon the powers
and responsibilitics of the Board and the local agents in respect
to such mosque, temple, or religious establishment, and to all land
and other property so transferred, except as above, and except as
regards acts done and liabilities incurred by the said Board or
agents previous to such transfer, shall cease and determine.  All
the powers which might be exercised by any Board or local agent
for the vecovery of the rent of land or other property transferred
under this section, may, from the.date of such transfer, be exer-
cised by such committee to whom such transfer is made.

VX111, It shall bethe duty of every trustee, manager, and
superintendent of a mosque, temple, or
religious establishment, to which the pro-
visions of this Act shall apply, to keep
rogular accounts of his receipts and disbarsements in respect of
the endowments and expenses of such mosque, temple, or other
religions establishment; and it shall be the daty of every com-
wittee of management, appointed or acting under the authority
of this Act, to require from every trustee, manager, and super-
intendent of such mosque, temple, or other religions establish-
ment the production of such regular accounts of such receipts and
disbursements at least once in eyery year, and every such commit-
tee of management shall themselyes keep such accounts thereof,
XIV. Any person or persons interested in any mosque, temple,
Fen il or religious establishment, or in the per-
edArggypg??nlti?agi formance of the worship, or of the ser-
breach of trust, &c. vice thereof, or the trusts relating there-
to, may, without joining as plaintiff any
of the other persons interested therein, sue before the
Civil Court the trustee, manager, or superintendent of snch
mosque, temple, or religions establishment, or the member of
‘any committee appointed under this Aet, for any misfeasance,
breach of trast, or negleet of duty, commitied by snch ‘frustee,
manager, superintendent, or member of such committee, in
respect of the trusts vested in or confided to them, respec-
tively, and the Civil Court may direct the specific performance of

Account of receipts
and digbursements.

any act by such trustee, manager, superintendent, or member of

51
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Avppx, @ committee, and may decree damuges and costs against smel

trustee, manager, superintendent, or member of a commitiee,
aud may also direct the removal of such trustee, manager,

superintendent, or member of a committee. |

This section iz generally spplicable to all xeligions endowments, and

while it in one sense restrains the ordinary Courts from dealing with
cases against trustees of religious endowments, it gives special facilities
for guits in the principal Civil Qourt of the districh by any of the persons
mentioned i these endowrments. —Dhurm Singh v. Kissen Singh, 1. L.
R., T Cale., 767,
' Under & 15 of Reg. XIX of 1810, it was decided that a curator, removed
by the Board of Revenue on the ground of misconduct, might bring an
action to try the sufliciency of that ground.— Wusik Ali Khan v. The
Government, b Sel., 370 6 Ihid, 130,

In a snit by twoof the worshippers afia certain mosgue, insbituted,
after having obtained the sanction of the Advocate-General under g 539
of the Civil Procedure Code, againgt the mutbawalli of the mosque. aud
two other persons to whom the mutawalli had mortgnged part of the
endowed property to' secure the vepaymoent of a loan, it appesred thit
one of the morbgagees had sold gome of the mugf property in execu-
tion of a decrée which he had obbained upon his mortgage, and the
property had been purchased by the other mortgagee. The plaintiffs
prayed that the property purchased might be declored to be wugr ; that
the sale in exeoution might be declared to be imvalid; that & mutawalli
might be appointed by the Court ; and that the costs of doing the acts of
the seng/ might be defrayed from the profits of the property belonging
to the endowment. It was held, that'so far as regarded that portion of
the prayer as fell within the provisions of s. 539 of the Code, the
plaintiffs were not entitled to sue, as they were not  persons having a
direct interest in the frust™ within the meaning of thab section, and
that the suit shonld have beeu instituted under this section after sane-
tion obtained under s. 18 ; and thaf although the plaintiffs might possibly
have obtained leave to sue under s 70 of the Code on behalf of them-
solves and the other persome attending the motque, they mnot having
obtained snch leave were not entitled to institute the suit for thie purpose
of obtaining the relief asked for in the other prayers of the plaint—
Jan Ali v. Ram Nath Mundul, Reg. App.,, No, 149 of 1880, 1, L. R,
8 Cale,, January numbar, ;

Where a sacred book was kept ab a temple and was an object of vene-
ration to the members of the sact entitled to worship there, it was held,
that a suit would lie under this section, by some of the persons interested
in the temple, to restrain the superinfendent from removing flte ook to
atiother place, and that he should be divected to retain fhe book as &
poriion. of the furniture of the temyle.—Dhwrn. Singh v. Kisson Shiy i,
I.L. k., 7 Qaleo., T67. ] :

An order under this eection should be mandatory and mnot ‘prohibi-

fory.——Thid.

Thia section empowers the Court to remove trustees, whether heredi-
tary or selected.—Faknrudin Sahib v. Aokeni Sakib, 1. L. R., 2 Mad,, 197.
XV. The interest requircdinorder to entitle a person to sue

K ' yuder the last preceding soction need not
Natnre of interest |6 4 pecuniary, or & direct or immediate,
::;_‘bhng a person 10, torest, or such an interest as would
entitle the person sning to take any partin

the management or superintendence of the trusts. Any person
lasing a right of attendance, or having been in the habit of
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attending at the performance of the worship or service of any
mosque,  temple, or religions establishment, or of partaking
_in the benefit of any distribution of alms, shall be deemed to be'a
_ person interested within the meaning of the last preceding section,
' The suits to which this Act n?p%iaa sirla sr;lr,:hha.s ;:umsfwit;::in t}ie

: TOVISIONS oL 8 1%, whlch on reier o suits
pfa:ﬁ"ﬂ'; ‘Xc:‘“im P :I:gﬂinab frusiees, managers, or gnp_erintenc!anifs,
or the members of a district committee while in

office.—dJeyangarniavarey v. Sri Hati Dwrma Dosyji, 4 Mad, H. 0, R,, 2,
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It applies, in fact, to such religious trusts and endowments which had.l - v

* been, or might come to be, under the management of the Government.—
|\ Kalee Churn Givee v. Gelabi, 2 C. L. R, 128, Tt does not apply to a suit
brought by the dkarmakarta of a temple and one of its worshippers to
vompel the heir of the late manager to make good, out of the property
inherited by him, the deficiency in the devasthanum fnnds caunsed by the
‘breach of trust and misapplication of the late wanager.—Jeyangarila~
varw v. S0 Hati Duvma Dossjl, 4 Mad. H, O, R., 2. )

" A snit for the removal of a mohunt and the appointment of another in
his place is not within the Xct.—Kishore Bon Mohunt v. Kulee Clurn
Giree, 22 Wo R 3640 And asuit by an officer of & mosque, temple, or
other veligious endowment, for dismissal from his office, 13 not a suit for

‘misfeasance, within the maani.ng_ af & L4, —Syed Amin Salel v, Thram

Sahil, ¢ Mad. 1L C. R, 112,

Whete the plaintifis desoribad Fhamsrives ne the Calentte Thiro Pantes
Anungo Punch Brethren, and stiéged ihnt the sanapement and controf
of the temples, endowments, and worehin o bhe Dagiombery sedt of Folng

was vested in bhem, and that they formeil bhe cormmivvec fov e mons, @

agemenk of all the Jain charities as well in Calouttn as in all the other
towns and places in India, and sued for the construetion of a will and a
declaration of their rights thereunder as members of the Punch, and to
have property dedicated by the will to religions purposes ascerfained and
seenred, it was held, that such a suib did not full under Act XX of 1863,
but came nnder the ordinary jurisdiction of the Court, which is similar in
its general featurcs to bhab of the Loxd Chamcellor in Englaud —Pauech
Comrie Mull v, Clwmpootall, 1. T, R 3 Cale, 568 8. €., 2 C. L. R, 121
~ Any person interested in the endowment, and the interest need nob be
L ) a pecuniary oune, may, after leave obtained, ane
By whom suits may be the trustee, manager, or guperintendent, or the
brdgihs. members of a committee appointed under the
Act, for misfeasance—Bibee Kuneez Fatima v Bibes Saleba Jan,
8 W, R, Bi3. i
The plaintiff should sue on behalf of himself and the other persons
L Y interested in the due performance of the trust,
Feame of suit, stating what breaches of trast have been com-
mitted, and praying that the trustee may be vemoved ; thab some proper
- person may be appointed in his place ; that a scheme may be framed for
the purpose of linving the breach of trust rectified and properly carried
oub in futnre ; und for an account. —Kalea Churn Giri v, Golabi, 2 0. L,
R, 1313 Rup Narain Singh v. Junko Bye, 3 C. L. K., 115. f
Tt is not necessaxy to show that the endowment was one which was
formerly nuder the control of the Board of Revenue-— Ganecs Singh v.
Ramgopal Singh, 5 B. L. R, Appx., 506, .
Thess sections as fo suits deal only with the frustees, managers,
Wet i snperintendents,. and committees of temples
ek does mat applY 1 for mots done by them while filling tho office of
JionE door trustee, manager, superintendent. or committee,

and do not apply to persons who, without any authority, by election,

Naw
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appointment. or otherwize, have intruded themselves into the manage-
ment of a berple and possession of its properties.—Sabapathiv. Subraya,
I L R., 2 Mad., 58, : i Sy
The jurisdiction given fo Courts by this Aet cannot be excluded by
any clpuse in n deed of endownent.—Syud Imdad’ Hossein V. Maloned
Al Khan, 23 W, R, 160, } : it
An appeal does not lie from an order passed nuder this Act, but the
party dissntisfied with the order may seek to set it aside by a regular
puib.—Kudeeram Singh v. Sham Siagh Pogjeory, W. R., Bp. (Mis.), 25
Dolrus Buanoo Begum v, Hadjee Aboor Bukman, 21 W. R, 868,
X VI Inany suit or proceeding iustituted under this Act, it
f shall be lawful for the Court before which
Reference to arbitra-  guoh guit or proceeding is pending, to
il order any matter in difference in such
gnit to be referred for decision to one or more arbifvators.
Whenever any such order shall be made, the provisions of
chapter vi of the Code of Civil Procedure shall, in all respects,
apply to such order and arbitration, in the same manner as if
guch order had been made on the application of the parties under
8. 812 of the said Code. J
See now Act X of 1877, chap. xxxvii, and &. 506. [
XVIL Nothing in the last preceding section shall prevent the
" parties fromapplying to the Court, or the
(__138117‘318’:‘;‘;? Pgnd:;ua‘; ~Court from making the order of reference
e e LS S under the said s, 312 of the said Code of
_ Civil Procedure. ol
See now Act X of 1877, 8. 6086,
XVIII. No suit shall be entertained under this Aet without a
Lyl ; preliminary application being first made to
4 Preliminary applica-  {he Court for leave to institute such suit.
jion for leave fo insti- 79 licati 1
Ynte Wit e application may be made ppon un-
stamped paper. The Court, on the perusal
of the application, shall determine whether there are sufficient
primd facie grounds for the irstitution of a suit, and if in the
judgment of the Court there are such grounds, leave shall be
ciosta given for its institntion. In calenlating the
7 costs at the terwination of the suit, the
stamp-duty on the preliminary application shall be estimated, and
shall be added to the costs of the suit. If the Court shall be of
opinion that the suit has been for the benefit of the trust, and that
no party to the suit s in fault, the Court wmay order costs, or
such portion as it may consider just, to be paid out of the estate,
Soction 18 of Act XX of 1863 applies only to such religious establish-
ments a¢ were under the control or stperintendence of the Board of
Revenue or of local agents under Rog. XIX of 1810, and were
transferred to trustees or managers under s. 4 of the Act-—Delroas
Banoo Begum v. Nawab Synd Ashgur Ally Khan 15 B. I R., 167 ; 8. O,
23 W. 1., 453. :
A, » Mahomedan lady, exesunted a wugfnama, purporting to dedieate
the whole of ‘her property to an imambara in her house, for the purpose
of perpetuatiog verious Shiab ceremonies, By the wugfnama she
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constituted hersel? joint-mutawali with one B, and caused the name of
herself and # as mutawalis to be substituted in the Collector's régister
for her own name as owner. On the death of 1, A acted as the sole
mutawali. The wigfnama was publicly registered. But though the
property was styled ‘wugf! and A the mutawali in all decuments
connected with the éstate, 4 continued to deal with it as absolute owner,
and the dedication. thongh made in 1852, was never under the control
< of the Board of Revenue or of loeal agents. In a guib. which the
plaintifts obbained leave to institute, under s. 18 of Aet XX of 1863,
to remove A from the mutawaliship, on the ground of misfeasance, it
was held, that the wugfnama did not constitute a publie religious
ostablishment within the meaning of Act XX of 1863, and that therefore
the Judge below had no authority to give the plaintiffs leave to sue
under 8, 18, and that his decision was consequently wltra virves.—Dolroos
Banoo Begun v, Nawab Synd Ashgur Ally Khan, 16 B. L B, 1675 8. O,
23 W. R, 453,

The suits mentioned in the Act as needing the anthority of the Court

for their institubion, ave solely suits charging trustees, managers, or
‘comniittees with misfeasance. malversation of the temple property, ox
neglech of duty There is nothing in the Act to oust the jurisdiction of
the ordinary Courts over suits to establish a right to share in the manage-
Renﬁ.—-;lyri Sharma Embrandri v. Vistnw Embrandri, 3 Mad, H. C.

L 198, i

The Ach, while i empowers persons to sue whose right to sue, inde-
pendently of the Act, may be doubtful, does not deprive persons, elaims
izg to be benefleiavies nnder a deed of endowment, of the right to sue
whieh they have independently of the Act: nor does it impose on them
the necessity of obbaining the sanction to institute the suit required by
& 18 of the Act— Hajee Kalub- Hossein v. M. S, Mehrum Besbee, & N,
W. P, 155 ; Jeyangarulavarw Sri Hati Durma Dossji, + Mad, H.C. B., 2,

An appropriator, who sues on the ground that the trast created, so far
a8 it relates to the appointment of mutawalis, has never been acted upon,
and that the original rights of the appropriator reivain, is at liberty to
bring such a suit withont the leave of the Court under g. 18 of Act XX
of 1863, —Zlidait-oon-nissa v. Syud Afml Hosssin, 2N, W, P., 420,

The committee of a distriet duly appointed nuder Act XX of 1863 are
entitled to maintain a suit in the Civil Court without having chtained
the leave of the Courl to bring the suit, as well when the object of the
guit is to establish their right of confrol under s. 3 of the Act, as when
ih is songht to enforce such conbrol against the officers of the templs

gubordinate to them,— Veakatasa Nuidw v. Sadayopasamy Tyer, 4 Mad.

H. 0. R, 404.

An order of the Civil Court under thissection refusing leave to institute
@ shit, and deciding that an endowment is governed in a particular man-
ner. is nob apparently conclusive upon the question of title between the
parties.~ Venkatasa Naiker v, Srinivassa Chariyar, 4 Mad. H. C. R, 410.

1t is the duty of the Conrt acting under s. 18 of Act XX of 1863 to see
that there are some sufficient grounds for giving a person permission to
instibute a snib under the provisions of the Ack, for such permission
does nob only contemplate that the Court may remove such trustee,
manager, superintendent, or member of a committe entrusted with the
management of the endowed property, but i also contemplates that the
Conrt ghall eall upon such trustee, manager, superintendent, or member
of a committee to filoin Court an account of his trust —Kishore Bon
Moliunt v, Kalee Churn Giree, 22 W. R, 36¢,

No order for costs out of the estate can be made where a parfy to the
guit ia in fault,—Soekiam Doss Mokunt v, Nund Kishore Doss Mohunt,
22'W. R, 21,
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XIX. Before giving leave for the institution of a suit, or after
e .ledave has been given, before any proceeding
cns;;;‘tg?“{r:fg“‘t‘:‘ “l‘:; is taken, or at any time when the suit is
i i pending, the Court may order the trustee,
manager, or superintendent, or any mem-
ber ' of a committee, as the case may be, to file in Court the
acconnts of the trust, or such part thereof as to the Court may
seem neceSSary.

XX. No suit or proceeding before any Civil Coort, ander
' the preceding sections, shall in any way
affect or interfere with any proceeding in
a Criminal Court for criminal breach of

TSk,
See Anon, I. 1. R., 1 Mad., 65,

X XL Inany casein which any land or other property has been

Provision for cases in  &ranted for the snpport of an establishment
which the endowments partly of a religious and partly of a secular
are partly for religions character, or in which the endowment made
and parily for sectllar for the support of an establishment is
R EREman, appropriated partly to religious and partly
to secularwses, the Board of Revenue, before transferring to any
trustee, -manager, or superintendent, ,or to any  committee of
management. appointed under this Act, shall detormine what
portion, if any, of the said land or other property shall remain under
the superintendence of the said Board for application fo secular
uses, and what portion shall be transferred to the superintendence
*of the frastee, munager, or superintendent, or of the committee,
and also what annnal amount, if any, shall be charged on the
land or other property which may be so transferred to the superin-
tendence of the said trustee, manager, or superintendent, or of
the committee, and made payable to the said Board or to the
local agents for secular nses as aforesaid. In every such case
the provisions of this Act shall take effect only in respect to
such land and other property as may be so transferred.

XXIL Except as provided in this Act, it shall not be lawfal,

Government not to &fter the passing of this Act, for any Gov-
hold charge henceforth  ernment in India, or for any officer of any
of property for support  Government in his official claracter, to
of any mosque, temple, yydertake or resame the superintendence
P of any land or other property granted for
the support of, or otherwise belonging to, any mosque, temple,
or other religious establishment, or to take any part in the
management or appropriation of any endowment mwude for tlhe
maintenance of any such mosque, temple, or other establishment,
or to nominate or appoint any trustee, manager, ot superinten-
dent thereof, or to be in any way concerned therewith,

o civil suit to bar
proceedings for crimi-
nal breach of trust,
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. XXIII, Nothing in this Act shall be held to affect the pro- Arrox,

| Bifect of Act in' ves- vigions of ‘the B.egulatiaias wmentioned in
peet of Regulations this Aet, except in so far as they relate to
therein mentioned and . mosques, Hindoo temples, and other reli-
of buildligs of anbi- gigug establishments ; or to prevent the
quity; &o, Government from taking such steps as it
may deem necessary under the provisions of the suid Regulations,
to prevent injury to and preserve buildings remarkable for their
antiquity, or for their historical or architectural value, or required
for the convenience of the publie,
XXIV. The word ¢ India’ in this Act shall denote the terri-
RN tories which are or may become vested in
i Her Majesty by the Statute 21 and 22
Vie., . 106, entitled « an Act for the better government of India.”

OFFICIAL TRUSTEES ACT.

Acr XVIL or 1864
An Act to constitute an office of Official Trustee,
WhEREAS it is expedient to amend the law relating to Official
Trustees, and to constitute an office of
official trustee ; It is enacted as followss—
1. The following words and expressions in this Act shall have
; the meanings hereby assigned to them,
fntarpresation. unless there be something in the context
repugtiant to such construction, that is to say :—
The expression ¢ High Court’ shall mean Her Majesty’s High
L i Courts of Judicature at Fort Williain in
it Bengal, Fort St. George, and Bombay
respectively, in the exercise of their original eivil jurisdiction.
The expression ¢ Chief Justice’ ghall mean the Chief Justice
) ; or Acting Chief Justice for the time
fChiet Justice. being of anyof the said High Courts.
i The word *person’ shall include a
‘ Person.’ gorpoition.
Words importing the singular number shiall include the plural,
. and words importing the plural number
S shall include the singular.
Words importing the masculine gender
i ghall include females. X '
11, Act XVII of 1843 (for the appointment of Official
Aot XVII of 1843 re- 'Trustees in certain cases) is hereby re-
pealed. pealed, except as to any proceedings pend-
ing, or any trusts now vested in an Cfficial Trustee under it, and
except in so far as that Act is made applicable to the Settlement
of Prince of Wales’ Island, Singapore, and Malacea, by Act XIV

Preamble.

of 1832 (for extending the provisions of Acts XXIV of 1841

nd XVII of 1848 to the Straits’ Settlement.)

i

407

L



OFFICIAL TRUSTRES' ACT.

IIT. Every Official Trustee appointed under the said Act
O Ll aaa XVII of 1843 shall, save as regards the
Aot XVIT of 1843 to act  TeMuneration to be received by him, hold
a8 if appointed under and execute the trusts of which bhe is
this Act, save as re- trustee, in all respects as if he were an
gards remunezahion. Official Trastee appointed under this Act,

1V. TIn each of the Presidencies of Fort William in Bengal,

An Official Trnstee to.  Fort St. (teorge, and Bombay, there shall
be appointed in each be an Official Trustee, The said Official
Presidency. Trustees shall be ealled the Official
Trustee of Bengal, the Official Trustee of Madras, and the
Official Trustee of Bombay respectively.

YV. Bvery Official Trustee appointed under this Act shall be

Appointment, suspen- appointed and may be snspended or re-
sion, and removal of moved from his office by the authorities
Official Trustee. bereinafter named, that is to say—

The Official Trustee of Bengal, by the Chief Justice of Her
Majesty's High Court of Judicature at Fort William in Bengal.

The Official Trustee of Madras, by the Chief Justice of Her
Majesty’s High Court of Judicature at Fort St. George. _

The Official Trustee of Bombay, by the Chief Justice of Her
Majesty’s High Court of Judicature at Bombay.

VI. The Administrator-General or Officiating Administrator-
Administrator.-Gene. Ceneral for the time being of any of the
ral may be appointed said Presidencies shall be eligible for the
Official Trustee. office of Official Trustee of that Presi-
dency.  Every Official Trustee appointed under this Act shall
B o giw_a secl_lrit"}' fm: ['.hl_: due execution of the
S Oﬂ‘icin{ 'l'rnst-eg duties of his office in such manner and to
such amount as the Chief Justice hy

whom he is appointed shall direct. .

VIL Tt shall be lawful for the Chief Justice of the High

Teave of absence of Court at any of the Presidencies, from
Official Trustee, and ap- fime to time, to grant leave of absence to
pointment of a person the Official Trustee of that Presidency, but
to officiate for him. subject always to such and the like rvules
as may be for the time being in force as to leave of absence of
officers attached to such High Court. Whenever any Official
Trustee shall obtain leave of absence, it shall 'be lawful for the
Chief Justice to appoint some person to officinte as Official
Trustee, and such person, while o officiating, shall be subject to
the same conditions and be bound by the same respongibilities as
the Official Trustee, and he shall be deemed to be the Official
Trastee for the time being under this Act, and shall be liable to
give security for the due execution of the duties of hiz office in
like manner as if he had been appeinted Official Trustee.



ACT XVII OF 1864

409

VIIL  If any person shall be aboat to grant, assign or seitle arrpx.

Oaial Truates. may; any property, mow_mbla or immoveable, of
with his consent, be ap- what nature or kind soever, upon or sub-
pointed trustee of a ject to any trust, whether for a charitable
sebtlement by grantor, purpose or otherwise, it shall be lawfnl
&o. for such person, with the consent of the
Official Trustee, to appoint hit, by the deed creating the trust,
to bo the trastee of such settlement; and upon such appoint-
mant the property so granted, assigned, or settled shall vest in
sucl officer and his successors in office, and shall be held by him
and them upon the trust declared and contained in the said deed.
Provided always, that the consent of the Official Trustee shall be
recited in the said deed, and that the deed shall be daly execnted
by the Official Trastee: proyided also, that no- frust for any
religions purpose shall ever be held by the Official Trustee, under
this or wider any other section of this Act.

IX. Every Official Trustee appointed trustee of any property
o under the last preceding section shall

cial Trustee ap- titled & Sl £ "

pointed under last pre- e en_lt ed to receive, by way ol remn

ceding section to ve- Neration in that belalf, such sum or sums

ceive ouly the remu- only as he shall, by the deed of settle~

g::ﬁt'“’n specifiedin the ment, be declared to be entitled to re-
Celve.

X. If any property is subject to a trust, whether for a chari-

A R l1;:1!3]& pn'rpo.'-ée or qaher;.vise,. and there shall
sironmstances. Ofpial De no trustee willing to act or capable of
Trastee may be appoint-  acting in the frasts thereof, who is within
ed trustee of any pro-  the local limits of the ordinary or extra-
ks ordinary original civil jurisdiction of the
High Court, or if property is subject to a trust, and all the
trustees, or the surviving or continuing trastee, and all' the per-
sons beneficially interested in the said Trost, shall be desirous
that the Official Trastee shall be appointed in the room of nuch
trustees or trustee, then, and in any such case, it ghall be lawful
for the High Court, on petition, and with the consent of the
Official Trustee, to appoint the Official Trustee to be the trustea
of such property : and upon such appointment guch property
shall vest in the Official Trustee and his snecessors in office, and
shall be held by liim and them upon the same trusts as the same
were held previous to such appointment.

XI. The Official Trustee shall be entitled by way of remu-

Rate of comimjssion = Deration, in respect of all trmsi-property
under lash preceding transferred to him under the last preced-
section. ing section, to a commission, the rate of
which shall be as follows, that is to say,—

“On all capital monies received by him—a commission of one-
half per cent. on receiving the same, !

=

L.
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On all capital monies invested by him,—a commission of one-
half per cent. on inyesting the same, _

{On all sums reeesived by him by way of interest or dividends
in respect of monies invested,~—a commission of three-guarters
per cent, :

On all rents collected by him,—a commission of two and-a-half
per cent.

XIL. The Official Trustee shall defray all the expenses of the
establishment mnecessary for his office, in-
cluding the provision of office accommoda-
tion, together with all other charges to
which the said office shall be subject, except those for which
express provision is made by this Act, and except thoge costs of
litigation and the like which a trustes would, under ordinary
cirenmstances, be entitled to pay for out of the trast-monies in
his hand. The commission to which the Official Trustee shall be
entitled is intended to cover all the expenses and risk and
responsibility of management, eollection, and distribution.

XIII. It shall in no case be lawful to appoint the Official

In all cases Offeial Trustee to be a trustee along with any
Trustes to besole trus- other person: but the Official Trustee
tee. shall always be sole trustee.

XIV. The Official Trastee shall cause all eapital rmonies

1n whatsecurities Ofi. . réceived by him to be invested in Govern-
cial Trustee to invest ment securities, or otherwise as the Court
trust-money, shall direct : and if in any case the trost-
funds or any part of them shall, at the time of their vesting in
the Official Trustee, be invested otherwise than as provided in the
deed or will creating the trust, or than as ordered by the Court,
it shall be the duiy of the Official Trustee, as soon as he reason-
ably can, to realize the funds so improperly invested, and fo invest

‘What expenses, &c.,
commission Lo covem

‘the same in Government seenrities, or otherwise as the Court

shall direct.

XV. The High Court may make any such orders as ehall
High Court may Seew to it necessary respecting any trust-

make orders respecting  property vested in the Official Trustee, ov

trust-property vested the interest or produce thereof. All such
orders shall be made on petition, unless
the Court shall direct a suit to be institufed.

XVI Nothing in this Act shall prevent the retransfer of

Re-teansfer of truse. SnY trust-property, which may have be-
property to original, or come vested in the Official Trustee, to the
transfer bo other, trus. original or any subsequently appointed
bere, _trustee, or to such person as the Uourt
shall direct, unless otherwise provided by the deed or will creat-
ing the trust. ;
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XVIL' Al orders which shall be made appointing any Offi- arpox]

: cial Trustee to act as trnstee in virtue of
of%rgfﬁf;‘?ﬁ;;:mmt his office, shall appoint him by his name
' Wil of ‘office, and shall anthorize the Official
Trastee for the time being of the sane Presidency to act as
Official Trustee of the property to which such order shall relate ;
On death, &o, of and all property and interest which at the
Oficial Trustes, pro. time of the death; resignation, or remoyal
perty (to vest in his  from office of nny Official Trustee shall
i Kol be vested iu him by virtue of such order,
shall, apon such death, vesignation, or removal, cease fo be vested
i him, and shall vest in his successor in oflice immediately
upon his appointment thereto, and all books, papers, and docu-
ments kept by such Official Trustee, by virtue of his office, shall
be transferred to and vested in his successor in office.
XVIIL  All actions, suits, or other proceedings, which shall
Offsial Trustes to D@ chlIr.lellc?rZ] by or against any Offieial
sue or be sued by his Trastee in his official character, may be
name of office. Sunitnot | brought by or against him by his name
1o abate by death, &8,  of offices and no suit, action, or other
procecding  already commenced, or which shall be commenced, by
or against any person as Official Trustee either alone or jointly
with any other person, shall abate by reason of the death, resig-
nation, of removal from office of any such Official Trostee; bub
the same may, by order of the Court, and apon such terms as to
the serivee of notices ov otherwise as the Court may direct, be
continued against his successor immediately upon- his appoint-
mient in the same maunés ag if no such death, resignation, or
vemoval had oceurred, Provided, that nothing herein contained
shall render any such suceessor personally
j linble for any costs incurred prior to the
order for continuing the action or suit against him, or shall release
an Official Trustee who has resigned or been removed from his
office, or the heirs, executors, administrators, or representatives of
a deceased Official Trustée from being liable for any such costs.
XIX. Every Official Trustee appointed under this Aect shall
L enter into books, to be kept by him for
Official Trustes 10 that purpose, separate and distinet ac-

k y : ;
o?ﬁm;ap::::;ac&uuﬁg counts of each trust of which he is the

open fto the inspection trustee, and of all such sums of money
of the Chief Justice and securities for money, goods, and things,
::bdhor?fednl?y h]i;'::mt: a5 shall come to his hauds, or to the
damand inspa{:bion. hands of any person employed by him,
' : or in trust for him, under this Aet, and
likewise of all payments made by him on account of such truss,
and of all debts due by or to the same, specifying the dates of
stich receipts and payments respectively, which said books shall

Proviso,
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Aprpx, be kept in the Official Trustee's office, and shall be at all times
—— open for the inspection of the Chief Justice and of any person
authorized by him to demand inspection thereof.
XX, The Chief Juastice shall have power, from time fo time,
Chief Justice may to make and alter any general mles and
make and alter rules —orders consistently with the provisions of
and orders for custody this Act, for the safe custody of the trust-
ot trust-funds, &o, funds and secarities which shall come to
the hands or possession of the Official Trustee; and for the
remittance to Kurope, or elsewhere, of all sums of money which
shall be payable or belong to persons resident in liurope or else-
where, or in other eases where such remittances shall be required,
and generally for the guidance and government of the Official
Trustes in the discharge of his duties; and may, by sach rules
and orders, amongst other things, direct what books, accounts,’
and statements in addition to those meuntioned in this Act, shall
be kept by the Official I'rnstee, and in what form the same shall
be kept, and what entries the same shall contain, and where the
same shall be kept, and where and how the funds and securities
and other the property belonging to the trust, of which the Official
Trustee is the trustee, shall be kept or invested or deposited, and
how any remittances thereof shall be made.
XXI. BSuch orders shall be published in the Official Gazette,
M and it shall be the duty of the several
Bl i 2 Official Trustees to obey and fulfil the
S same, and the same shall be a full antho-
rity and indemnity for all persons aeting in pursnance thereof.
XXII. The Official Trustee of each of the said Presidencies
Officlal Trustes | €0 shall, onece in every year,—that is to say,
farnish annual sche- on the first day of March, or on such
dales, which shall be other day as the Ohief Justice shall
filed in the High Court.  (jrect,—deliver to the Chief Justice a true
schedule showing the gross amount of all sums of money
received or paid by him on account of each trust of which he is
the trustee, and the balances during the year ending on the thirty-
first day of December next before the day of delivering such
schedule, and a true list of all securifies accrned on nccount of
each of the said trusts during the same period ; and also & true
schedule of all trusts which shall have come to an end or of
which the Official Trustee shall have ceased to be the trustee,
and the property subject to which shall have seen paid or made
over to the persons entitled to the same or to new trustees during
the same period, speeifying the nature and amount or value of
sach property and the persons to whom paid or made over. The
I f Chief Justice shall canse the said selie-
Inspection of sche- gule o be filed as record in the High
)iy Court ; but it shall not be lawiul. for any

e B e e Moty ety .
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person to inspect the same or to make copies thereof or of any arrox.

part thereof, except on an order granted by the Chief Justice
permitiing him so to do,

XXIIL  The Chiof Justice shall, from time to time, appoiut

| ik an aunditor or auditors to examine the

?:;e: digj:;‘m W0 8P~ gocounts of the Official Trostes, at the

R A time of the delivery of the said schednle,

and also at any other time when the Chief Justice shall think

T
XXIV. The anditor or anditors shall examine the schedules
K5t £h L Examine and accounts, and report to. the Chief
sohedules and aceounts  Justice whether they contain a fall and
of Official Trustee, and true aceount of everything which ought
g":mtf;}')o“ to  Chiel ¢, he ingerted therein, and whether the
i books which by this Act are, or which
by any such general rales and orders as aforesaid shall be, direct-
ed to be kept by the Official Trustee,have been duly and regularly
kept ; and whether the trust-funds and securities have been duly
kept and invested and deposited in the manner prescribed by this
Act or which shall be prescribed by any such rules and orders
1o be made as aforesaid.
XXV. Every auditor shall have power to snmmon as well
Auditors to have pow- the Official Trustee as any other person or
or tosummon witnesses  persons whose presence he may think
andtocall forbooks,&e. pecessary, to attend him from time to
time ; and to examine the Official Trustee or other party or parties,
if he shall think fit, on oath or solemn affirtoation, to be by him
administeved ; and to call for all books, papers, vouchers, and
documents, which shall appear to him to be necessary for the
purposes of the said reference; and if the Official Trustee or
other person or persons when summoned shall refuse, or, without
reasonable cause, neglect to attend or to produce any book,
paper, voucher, or document requiredy or shall attend and refuse
to be sworn or make a solemn affimation, when by law an
affirmation way be substituted for an oath, or shall refuse to be
examined, the auditor or auditors shall certify such neglect or
refusal in writing to the High Court; and every person so
Penalty for refusal refusing or neglecting shall thereapon
orheglectbo attend, &e., be punishable in like manner as if such
to produce books, &¢.  refusal or neglect had been in contempt
of the said High Court.
XXVI, The costs and expenses of preparing the said sche-
Costs of preparing dules and accounts, and of every such
scheduales, &c., how to reference and examination a3 aforesaid,
be paid. shall be defrayed by all the trust-estates
to which such schednles or accounts shall relate, which costs and
sxpeuses, and the portion thereof to be coatributed by each of
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the said trast-estates, shall be ascertained and pettled by the
anditor or anditors, subject to the approval of the Chief Justice,
and shall be paid out of the said estates accordingly by the
Official Trustee,
XXVIIL If vpon any such reference and examination the
: auditor or auditors shall see reason to
b Matters tobereported  pelieve that the said schedules do not
y auditors, J ]
contain a true and correct account of the
matters therein contained, or which ought to be therein contained,
or that the trust-funds and securities have not been duly kept
and invested or deposited in the maniner divected by this Act, or
which ghall be directed by any snch rules and orders as aforesaid,
or that the Official Trustee has failed to comply with the provi-
sions and divections of this Act, or of any such rules and orders,
he or they shall report accordingly to the Chief Justice.
XXVIIL. The Chief Justice may refer every such report as
] last aforesnid to the consideration of the
sufmﬁ:ﬁlgﬂ Apon Advocate-General for the Pregidency, who
; ghall thereupon, if he shall think fit, pro-
ceed summarily against the defaulter or his personal representa-
tive in the High Court by petition for an account, or to compel
obedience to this Act or fo such rules and ordera as aforesaid,
or otherwise as he may think fit, in respect of all or any of the
trust-estates then or formerly under the charge of such defaunlter;
and the Court shall have power, upon any such petition, to com-
pel the attendance in Court of the defendant or defendants and
any witnesses who may be thought necessary, and to examine
them orally or otherwise as the said Court shall think fit, and
to make and enforce such order or orders as the Court shall
think just.
XXIX. The costs, ineluding those of the Advocate-General,
Costs mpon_ snch pro-  8nd of the reference to him, if the same
ceedings, &o, how to be  shall be directed by the Court to be paid,
defrayed. shall be defrayed either by the defendant
or defendants, or out of the trust-estates ratably as the said
Court shall direct; and whenever any costs shall be recovered

~ from the defendant or defendants, thé same shall be repaid to the

estates by which the same shall have been in the first instauce
contributed, and the Court s} 1l haye power to order the Official
Trustee or other person or persons, defendants, to veceive his or
her costs out of the said estates, if it shall think fit.

i doki XXX. Any orders which shall be
Co(;:her:u oﬁ;‘ﬁe BH;)ie made by any of the said High Courts
effect, and to be exe- shall have the same effect and be

outed in the same man-  aveecyted in  fhe same manner = as
ner as decrees. et :

L
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XXXI Any order under this Act may be made on the

application of any person beneficially in-
terested in any trost-property, or of any
trastee thereof, whether under disability
g0 ! or not. _ !
XXXII. If any infant or lunatic shall be entitled to any
Txecutor or Adminis-  gift or legacy or residue or share thereof,
trator may, by leave of it ghall be lawful for the executor or
g}g{f;lgfl“:é:g A “;: administrator by whom such legacy,
Wive. Bo. b0 which au residue, or share may be payable or trans-
infint or lunatie is ferable, or the party by whom such gift
entitled. may be made, or any trostee of such gift,
legaey, residue, or share, to pay or transfer the same to the Official
Trustee appointed vnder this Act; provided that the leave of
the High Court to make such payment or transfer shall be first
obtained by motion made on_petition. Any money or property
paid or transferred to the Official Trustee or vested in him under
this seetion shall be subject to the same provisions as are con-
tained in this Act as to other property vested in such Official
Trustee under the provisions thereof.

Who may apply for
order under this Act.

THE INDIAN TRUSTEE ACT, 1866.

Acr No, XXVII or 1866.

An Act to consolidate ond amend the law relating to the conveyance
and iransfer of property in British India vested in mortgagees
anil trustees in cases to which English low is applicable.
WaEREAS it is expedient to consolidate and amend the laws

relating to the conveyance and transfer of

moveable and immoyeable property in Bri~
tish Tndia vested in mortgagees and trustees, in cases o which

English law is applicable; It is hereby enacted as follows (a):-—
(@) As to the meaning of these words, seo ante, p. 16, The Court has

no jurisdiction nnder this Act to decide on a disputed question of title.—

In ro Dnapor's Seitlenient, 9 W. R. (Eng.), 805,

The Act applies only to the Lower Provinces, the North-Westemn Pro-
vinces, the Presidencies of Madras and Bombay, and the Punjab. 1t is
wainly foanded on the English Statubes, 18 and 14 Vick, e, 60 (The
Trustes Ach), and 16 and 16 Viets, ¢, 65 (The Trustes Extension Act).

1. [Kepealed by Act XIV of 1870.]

; I11. In this Act, nnless there be some-

Aphspechation thing repugnantin the subject or context—

¢ Immoveable property’ shall extend to and include mes-
suages, tenements, and hereditaments,
corporeal and incorporeal,of every tenure
or deseription, whatever may be the estate
or interest thevein :

Preamble.

{ Immovyeable pro-

perby.’

415
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¢Stock’ ghall mean any fund, annuity, or security transferable
Y 8took.” in bocks kept by any company or society

ferable by deed alone, or by deed accompanied by other formali-

ties, and any share (@) or interest therein. It shall also include

shares in ships registered under the Merchant Shipping Act, 1854,

or at any port in British India (4] :

. ©Hold” and ‘holding’ shall be applicable to any vested
: o aaase oo estate, whether for life or of a greater or
et and hCE ligs dt;scription, in possession, f\ﬁ;urity, or

expectancy in any immoveable property :
¢ Contingent right,” as applied to' immoveable property, shall

BontihGant SaRE" mean a contingent or executory interest,

g BR% . or possibility coupled with an interest,
whether the object of the gift or limitation of such interest or
possibility be or be not ascertained; also a right of entry,
whethoer immediate or future, and whether vested or contingent :
“Convey’ and ‘conveyance’ applied to any person shall
¢ ! 2 mean the execution by smch person of
veyﬁ‘;‘;‘;‘? and ‘00N~ guapy necessary or suitable assurance for
i conveying or disposing to another immove-
able property which such person holds, or in which he is entitled
to a contingent right, either for the whole estate of the person
conveying or disposing, or for any less estate, together with the
performance of all formalities required by law to the validity of
such conveyance, including the acts to be performed by married
women and tenants-in-tail in accordance with the provisions of

Act XX XTI of 1854 (t0 abolish real actions and also fines and

recoveries, and to simplify the modes of conveying land in cascs to

which English law 18 applicabls) :
¢ Transfer’ shall mean the execution and performance of every

(ATt stock, or Goverument securities, can trans-
fer such stock or Government securities from himself to another :
“High Court’ shull mean every Court now or hereafter to be
 High Oourt. established under the Statute 24 and 25
e Vict., cap. 104, and also the Chief Court
of the Punjab, or such one or more Judges of the said Courts res-
pectively as shall be appointed by the Chief Justice or the senior
Judge (c), as the case may be, to entertain applications and make
orders nnder this Act:
“Trast’ shall not mean the daties incident to an estate con-
veyed by way of mortgage; but with this
‘Trust ;) ‘trustee”  exception, the words ‘trust’ and ©trus-
tee’ shall extend to and include implied
and constrnctive trusts, and shall extend to and include cases
where the trustee has some benefictal estate or interest in the

deed and act by which a person entitled o

[

established or to be established, or trans- '/
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subject of the trast, and shall exteud to and include the duties
incident to the office of exceutor or administrator of n deceased
person (d):

¢ Taunatie” shall mean any person who shall have been formd by

417
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due course of law to be of unsound mind -

Gixani and incapable of managing his affairs :

¢ Person of unsound mind’ shall mean any person not a

R minor who, not having been found fo be
il s und g lunatic, shall be incapable from infirmity

i of mind (¢) to manage his own affairs :

In the case of a will made, or an intestacy ocenrring hefore
the first day of January, 1866 (the
: day on whick the Indian Succession Act
eame into force) * heir’ shall mean the person claiming an interest
in the immoveable property of a deceased person under the laws
concerning descent applicable to such property ; and ‘devisee’
ghall, in addition to its ordinary signification, mean the heir of a
‘devisee and the devisee of an heir, and generally any person
claiming an interest in the immoveable property of a decoased
person, not as heir of such deceased person, but by a title depen-
dent 'solely upon the operation of the laws concerning devise
and descent. ’

In the case of 2 will made, or an intestacy oceurring on or after
the first day of January, 1866, ¢ heir’ shall mean any person
claiming an interest in the immoveable property of a deceased
person under the rules for the distribntion of an intestate’s
estate; and ‘devisec’ shall mean any person taking immove
able property under a bequest; and any person, other than an
executor or administrator, claiming an interest in immoveable
‘property, not as entitled thereto under the said rules, but by a
title dependent solaly npon the operation of the laws concerning
intestate and testamentary succession :

¢ Mortgage’ shall be applicable to every estate or interest in

Morigage’ immoveable or moveable property which

: would in the High Court be deemed mere-
ly a security for money :

. ¢ Person’ shall include any compauny or

¢ Person.’ association, or body of persoms, whether

incorporated or not (/).

Words importing the singnlar number only slm}llexteml to

7! . geveral persons or things; words import-

Hcabor and gendor. ) {y iy %)luml number g:ahali apply to one
person or thing; words importing the masculine gender shall
extend fo a female (g).

¢Heir' and ‘devises.’

The preceding definitions correspond substantially with those in the
Trustee Acb, 1850, 13 and 14 Vict, o. 60.

; 53

L.
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4) 18 and 19 Viet., ¢. 91,8, 10,
¢) Bee Act IV of 1866, s, 3. e !

(d) A vendor, sfter a contract, has heen held to be a trustee of shares in a
joint-stock bank for the purchaser. But in casesof immovesble property,
if not universally, at least where the alleged trustee can possibly dispute
the trust, the constructive trust must first have been declared by the
decree of the Court, and the infant heir of the vendor, whao died intestate
after having contracted to sell real estate, is not a constructive truatee for
the purchaser unless so declared by decree~Lewin, 7th Edn, 867. See
Re Lowry's Will, T. R., 156 Eq., 78, A vendor who refused to convey after
tender of a deed settled by the Judge, or to receive the purchase-money,
was declared a trustee : and on the purchaser paying his purchase-money
into Conrt, his solicitor was to execute the conveyance for the vendor,—
Warrender v, Foster, 1 Set. on Deerees, 4th Ed., 538,

The Court has jurisdiction to recognize a constructive trusteeship of
gtouk within the meaning of that term as used in the Act—fle Davis's
Drust, T R, 12 Bqg., 214,

The definition of * trustee ' includes the cass of stock which has been
transferred into the name of an infant, who is the sole beneficial owner,
subject to u direction in regard to maintenance or otherwise, vested in
some one else.—Gardner v. Cowles, L, R., 3 Ch, D, 504,

An heir who elects to hold on the trusts of an inoperative willisa
trustee.—Dewar v. Waitland, L. R., 2 Eq., 834. After a bankruptey
and the sppointment of assignees, one of them went abroad; it was held,
that he was a trustee, and the estate was vested in the remaining
assignees.—In re Joyoe's Litate, L. T, 2 By, 676,

(o) See fte Wakeford, 1 J. and Lat., 23 Re Jones, 6 Jur., 645,

() See Lackerstoen v, Rostan, I. L. R, T Calc, 82,

(9) See the General Clauses Act, T of 18068,

Ea) Bee Re Angelo, 5 De G, and 8.,278,

III. The powers and authorities given by this Act fo the

The High Courts to High Courts shall and may be exercised
have jurisdiction in only in cases towhich English law is appli-
what cases, cable (a), and may be exercised with respect
to property within the local limits of the extraordinary original
civil jurisdiction of the said Courts respectively.

(@) TUp to a very recent period, the words * cases to which English
law is applicable” have been considered to apply ouly to cases in which
the particd have been European British subjects. In Re Kahandas Na-
randas, 1. L. R., 5 Bomb., 154, however, it was held, that the High Courts
may exercisc the summary powers conferred upon them by this section
in the cage of Hindu trusts; anfe, p. 15.

IV. When any lunatic or person of unsound mind (a) shall

High Court may con- hold any immoveable property upon any
vey estates of lunatic trust or by way of mortgage, it shall ba
trustees and mortga- lawfal for the High Court to make an
£Ee8. order that such property be vested (9) in
such person or persons in such manner and for such estate as the
said Court shall direct; and the order shall have the same effect
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a8 if the trustee or mortgagee had been sane, and bad duly
executed a conveyance of the property in the same mauner for
the same estate.

Trustee Act, 1850, 8.3,

(n#) Where the unsoundness of mind is contested, the ecase is rof
within the Ach. —Re Walker, Or, and Ph, 147 ; e Campbell, 18 LT | 203,

(h) The yesting order being a conveyance, should be so worded as o
mnke it clear by the deseription what property passes,—#2 Ord's Trust,
8 W. R. (BEng.), 863. Whore tho civcumstances require a severance of the
property, the Court will make two vesting orders instead of one general,
— Brader v. Kerby, W. N, 1872, p, 174 ; see Lewin, 7th Fd., 869.

V. When any lunatic or person of unsound mind shall be
entitled to any contingent right in any
immaveable property upon any trust or by
way of mortgage, it shall be lawful for
the High Court to make an order wholly releasing such property
from such contingent right, or disposing of the same to such
person ov persons as the said High Court shall direct, and the
order shall have the same effect as if the trustee or mortgagee
had heen sane, and had duly execnted a deed 80 releasing or dis-
posing of the contingent right.

The Trustee Act, 1850, =. 4.

VI. When any lanatic or person of unsound mind shall be
High Court may trans-  Solely entitled to any stock or Government
fer stock or Govern- securities, or to any thing in action upon
mentsecurities of luna- any trust or by way of mortgage, it shall
tic trustees und mort- | Jawfal for the High Court to make an
B order vesting in any person or persong the
right to transfer such stock or Government securities, or fo receive
the dividends, interest, or income thereof, or to sue for and recover
such thing in aetion, or any interest in respect thereof (a): and
wlien any person or persons shall be entitled jointly with any luna-
tie or person of unsound mind to any stock or Government securi-

High Court may con-
vey contingent rights.

ties, or thing in action upon any trust or by way of mortgage, it

shall be lawful for the said Court to make an order vesting the
right to transfer such stock or (overnment securities, or to receive
the dividends, interest, or income thoreof, or to sue for and recover
such thing in action or any interest in respeet thereof, either in
guch person or persons so jointly entitled as aforesaid (%), or in
guch last-mentioned person or persons, together with any other
person or persons the said High Court may appoint (¢).

Trustee Act, 1860, 8. b,

(a) Where a person of nnsound mind was entitled toa som of stock
as trustee, and also entitled to another sum of the same stock henefi-
eially, as the bank would not apportion the past dividend between tho
trust-cstate and the beneficial estate, the Court, in appointing new
trustees, vested the right to receive the whole dividend in the new
{rustees upon their undertaking that they would invest in the name of
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the old trustee so much as belonged to him beneficially,—Re Stowart,
3 DeG. ¥. and J., Y; Hodges v, Wieeler, 1 Set. on Dec,, 4th Bd., 522 3
Lewin, Tth Ed., 870.

(1) When one of the three executors of a surviving trustee of shares
wae of unsound mind, and the other two, when applied to by the persons
ahsolutely entifled to the shares, deelined to do anything, it was held,
that an order conld be made vesting the right to transfer the shares in
the persons benecficially interested.—7In »e Wihite, L. R., 5 Chan., 698,

(¢). The lunatic husband of a married woman, a frustee, is within
the Act—Be Weod, 3 D, F. J,, 125 ; Er parte Bradshaw, S D. M, G., 900,

VII. When any stock or Government securities shall be

Power to tramsfer Standing in the name of any deceased
stock or Government person whose exeentor or administrator is
pecurities of deceased g lunatic or person of unsound mind, or
person, when any thing in action shall be yested
in any lunatic or person of unsonnd mind as the executor or
administrator of a deceased person, it shall be lawful for the High
Uourt to make an order vesting the right to transfer such stock
or Government seecurities, or to receive the dividends, interest, or
income thereof, or to sus for and recover such thing in action,
or any interest in respect thereof, in any person or persons the
gaid Court may appoint,

Trustee Act, 1850, 5. 6.

VIII. When any minor shall hold any' immoveable property

High Court may con- UpoR any trust or by way of mortgage, it
vey estates of minor 8hall be lawful for the High Court to make
wrusiees and mortga- an order yesting such property in such
gees, person or persons in such manner and for
such estate as the said Court shall direet (a); and the ordex
shall have the same effect as if the minor trustee or mortgagee
had attained his majority, and had duly executed a conveyance
of the property in the same manuer for the same estato ().

Trustee Aect, 1850, 8. 7.

(a)  As to harring dower, see Lewin, 7th Ed,, 871.

(1) Bee Porcell v. Mathews, 1.Jur,, N. B, 975,

An order has been made to vest the legal estate in the devisees of a
jmurt%:‘%or subject to & charge created by his will—Jte Bllorthorpe, 18

ur., uhil, .

IX. When any minor ghall be entitled to any contingent right

Contingent rights of in any immoveable property upon any
minor trustees and trust or by way of mortgage, it shall be
mortgagees. lawful for the High Court to make an
order wholly releasing such property from such contingent right,
or disposing of the ssme to such person or persons as the said
Court shall direct, aud the order shall have the same effect as if
the minor had attained his majority and had duly executed a
deed so releasing or disposing of the contingent right,

Trustee Act, 1850, 5. 8,
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X, When any person solaly (@) holding any immoyeable pro-

‘High Courb finycon-  Perty upoen any trust (&) shall be out of
vey the estate of & trus- the jurisdiction of the High Court (¢), or
toe oub of tho jarisdic-  cannot be foand (d), it shall be lawful for
‘tion of the Court. the gaid Court (¢) to make an order vest-
fing sach property in such person or persons in such manner and
'\ for such estate as the said Court shall direct, and the order shall
have the same effect as if the trustee had duly executed a convey-
ance of the property in the sume manner and for the same estaie.

Trustee Acti, 1850, 8. 9.

‘(#) As to copargeners, see Mo Murray v. Spicer, L. R, b Eq., 527,

| (b) An heir who takes the trust-cstate by the disclaimer of the trus-
 tees (Wilks w. Groam, 6 D, M. G, 205), or by the death of the trustee
i the testator's lifutime (Re @ill, 1 Set. on Dec,, ith Ed., 520), is
trustee within the section ; and an heir of a mortgagee who had taken
possession has been hald to e a trusiee for the mortgagee’s execubors —
R Skitterds Movtgage, 4 W. R, (Bng.), 791. 'Where a person had gontracted
to poll an estate, which in equity had converted it into personalty, bub

i before ke excouted the conveyance died intestate, it was held that the

. heir was a trustee for the personul represe ntative.—See Lewin, Tth Hd.,
871, oiving Lo Badeook 2 W. . (Eng.), 366,

(o) Temporary absence does nob bring o case within the Act.—Iufelin-
son v, Stephens, 5 Sim., 499, A trusiee may be treated as oub of the
jurisdigion although he appears by counsel—Stilwell v. Ashley, 1 Seb. on
Dec., 4th Ed., 520,

(i) See Lochmere v. Glamp, 20 Boax., 218 1 31 Beav,, 578.

. One of three joint mortgagees, who were trustees, wenb abroad, and
in his absence the mortgage was paid off ; and by a deed fo which he,
Svith the other brustees, was named n party, but which he ever executed,
the debb and security, except the legal estate outstanding in him, were
vested in the transferres of the morbgagee. Afterwards a new trustee
was sppointed in his place. Tt was held, that the negleet or refusal of
the old trastee to convey the outstanding legal esfate bronght the case
swithin the Act, and that the Court had jurisdiction to vest the outstand-
ing legal ostate in the transferree.—In r¢ Walher's Mortgage Trusts, L. R.,
3 Ch. D.. 2048

(e.) This section applies when the trustee out of the jurisdietion is of
unsound mind.—He Gardner's Prusts, L. B., 10 Ch, D., 29,
XI. When any person or persons shall hold any immoveable
W * property in trust jointly with a person
mlfl};gho“g?,m?; ol:g not within the jurisdiction of the High
where porsons hold Conrt, or who cannot be found, it shall

. dmmoveable property be lawful for the said Court to make an
'301“*‘]{?. ‘l:‘gh t.persona order vesting the property in the person

[ R oy or persons so jointly holding, or in such

. last-mentioned person or persous together with any other person or

persons, in such manner sod for such estate as the said Court

shall direct ; and the order shall have the same effect as if ‘the
trustee (a) out of the jurisdiction, or who cannot be found, had
duly executed a conveyance of the property in the same manner

for the sume estate (0).

Trustoe Act, 1850, 8. 10.
(2) A mortgnge of real estate was made by bwo persons, one of whom

Ty
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ApPrpx, went abroad. Upon a sele of the mortgaged property by the mortgagor,
so much of the purchase-money as was payable to the mortgagee was
invested in their joint names. It was held, that the Court had no
jurisdietion upon a petition by the mortgagor and the mortgagee within
the jurisdietion to make an order vesting in the purchaser the estate of
the absent mortgagee.—Ifn re Osharn's Mortgage Trusts, L. R., 12 Eq., 392,

(b) The Court has power fo vest the lands in the joint owners within
the jurisdiction, and another as joint tenants —Smith v. Smith, 3 Drew.,
72 ; Ha Marguis of Bute's Will, Johns., 15"

If one of the co-heirs of a mortgagee be out of the jnrisdiction, he is
a trustee within this section for the persons entitled to the mortgage-
mouey, and the entirety on their petition may be vested in the co-heir
within the jurisdiction.—— e Lemplers's Trists, 4 N. R., 404 ; He Hughes's
Settlement, 2 H. and M., 695. Sce Lowin, Tih Ed,, 873,

—

XII. When any person solely entitled to a contingent right
¥ : in any immoveable property upon any
) trggotl;g;ngent rights of  yryst shall be out of the jurisdiction of

the High Court, or cannot be found, it
shall be lawfnl for the said Court to make an order wholly
releasing such property from such contingent right, or digposing
of the same to such person or persons as the Court shall direct,
and the order shall have the same effect as il the trustee had
duly executed a conveyance so releasing or disposing of the
contingent right,

Trustee Act, 1850, &. 11.

XIII. When any person jointly entitled with any other
person of persons to a contingent right

High fo‘“’.“ PAy in any immoveable property upon any
ﬂﬁﬁﬁﬁopgrm(‘,’,‘m;?ejim‘; trast shall be out of the jurisdiction of

1y entifled with others
out of the jurisdiction
of the Court to a con-
tingent right in im-
moveable property.

the High Court, or cannot be found, it
ghall be lawful for the said Court fo
make an order disposing of the contin-
gent right of the person out of the
jurisdiction, or who cannot be found, to

the person or persons £0 jointly entitled as aforesaid, or to such
Jast-mentioned person or persons, together with any other person

Or Persons ;
trustee out o

and the order shall have the same effect as if the
f the jurisdiction, or who eanunot be found, had duly

execated a conveyance so releasing or disposing of the contingent

right.

Trustee Act, 1850, 8. 12,

XIV. Where there shall have been fwo or more persons

When it is ancertain
which of several
trustees was the sur-
vivor,

jointly holding any immoveable property
upon any trast, and it shall be uncertain
which of such trustees was the survivor,
it shall be lawful for the High Conrt to
make an order vesting such property in

such person or persons in such manuer and for such estate as the
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said Gnurt. shall direct; and the order shall have the same effect arrox,

as if the survivor of such trustees had duly executed a convey-
anee of the property in the same mauner for the same estate,

Trustee Act, 1850, . 13,

!XV, 'Where any one or more person or persons shall have
i " held any immoveable property upon any
_:’?fn ib isﬂf““eﬂiﬂli trust, and it shall notbe known, as to
ot U lie\ring “or  the trustee last known to have held such
dead property, whether he be living or dead,
it shall be lawful for the High Court to
make an obder vesting such property in such person o persous in
such manner and for such estate as the said Court shall dirvect ;
and the order shall have the same effect as if the last trustee had
duly executed a conveyance of the property in the snme manner
for the sume estate, f

Trustee Act, 1850, 5. 14,

XVI. 'When any person holding any immoveable properby
upon’ any trust shall have died intestate
as to such property without an heir, or
shall have died, and it shall not be known
who is his heir or devisee, it shall be lawful for the High Court
to make an order vesting such property in such person or persons
in such manner and for such estate as the said Court shull
dirveet; and the order shall haye the same effect as if the heir
or devisee of sich trustee had duly execnted a conveyance of
the property in the sare manner for the same estate (a).

Trustes Act, 1850, «. 15,

(a) This section does nok apply to leaseholds for years.-—Lewin, Tth
Hd., 478,  But a vesting order as to leaseholds for years may be made on
the appointment of new trustees under s, 36, See Ke Dalyloish's Sottles
ment, L, R, 4 Ch, D, 143,

When trustee dies
without an heir,

XVIL When any immoveable property is subject to a con-
el ! tingent right in an unborn person, or
u&ﬁ“&ﬁzﬁ:ght of  ¢lass of unborn persons who, upon coming
il into existence, would in respect thereof
hold such property upon any frust, it shall be lawfal for the
High CQourt to make an order which shall wholly release and
discharge such property from such contingent right in such
unborn person or class of unborn persons, or to make an order
which shall vest in any person or persous the estabe or estates
which such person or class of nuborn persons would, vpon coming
into existence, hold in such property.

‘ Trustee Act, 1850, 8. 16,

L.
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KVIIL In every case when any person holds, or shall hold
jointly or solely, any immoveable property,
Power t0 make an  or is or shall be entitled fo a contin«
2:2{[-’;9 f;; :&;‘ﬁiﬁ' t’%: gent right therein npon any trast, and a
neglect of o trustec to demand shall have been made upon’ guch
gonvey or release. trastee by a person entitled fo require a
| conveyance of such property, or a duly
authorized agent of such last-mentiomed person requiring such
trustee to convey the same, orto release snch eontingent right,
it shall be lawful for the High Court, if the said Conrt shall be
gatisfied that such trustee has wilfully refused (a) or neglected
to convey the said property for the space of twenty-eight days after
such dewmand (b), to make an order vesting such property in
such person or persons in such manner and for such estate as
the Conrt shall divect, or veleasing such contingent right in
greh manner as the Court shall direct; and the said order shall
have the same effect as if the trustee had. duly executed a
conveyance of the property, or a release of such right i the
same manner and for the same estate (¢).
Tm:ztee Bxtension Actk, 1852, s 2, See further as to vesting, anle,
. §34-5,
I::(a) Tt has been dedided thata married woman is eapable of Tefusing —
Fowley v. Adams, 14 Beav., 130,
(%) In Knight v. Knight, W. N, 1866, p. 114, & divoreed woman
obtained a vesting order against her late hugband.—Lewin, 7th Tid., 894,
Where a mortgagor had covenanted to surrender copyholdd to his
mortgagee. and neglected to make such surrender within tweunty-eight
dnys after demand and tender of emgrossment by the mortgagee, the
Conrt, on the petition of the mortgagee, made o vesting order withoub
requiring service of the petition on the morkgagor.~~In ve Crowe's
Mortgage, L. B, 13 Eq., 26.
XIX. When any person to whora any immoveable property
. has been conveyed by way of mortgage,
15‘;‘2?})‘;?}1?:‘:3 in ' chall have died withont having entered
i Gl into the possession or into the receipt of
the rents and profits thereof, and the money due in respect of
gich mortgage shall have been paid fo a person ontitled to
yoceive the same, or such last-mentioned person shall consent

to an ovder for the reconveyance or vesting of sach property,

then in any of the following cases it shall be lawful for the
High Court to make an order vesting such property in such
person or persons in such manner and for such estate as the said
Court shall direct,—that is to say—

when an leir ordevisee of such mortgagee shall be out of
the jurisdiction of the High Court or cannot be found ;

when an heir or devisee of such mortgagee shall, mpon a

demand by a person entitled to require a conveyance of such

property, or a duly authorized agent of such last-mentioned
person, have stated in writing that he will not convey the same,
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or shall not convey the same for the space of twenty-eight days avrpx.

next after a proper deed for conveying snch property shall have
been tendered to him by a person entitled as aforesaid, or a duly
authorized agent of such last-mentioned person ;

when it shall be uneertain which of several devisees of such
mortzagde was the survivor;

when it shall be uncerfain as to the survivor of several
devisces of such mortgages, or ns to the heir of snch mort-
gagee whether he be living or dead ;

when such mortgagee shall have died intestate as to such
iproperty and without an heir, or shall lave died, and it shall
1ot be known who is his heir or devisee ;

And the order of the said High Court made in any one
.of the foregoing cases shall have the same effect as if the
heir or devisee, or surviving devisee, as the case may be, had
duly exeented a comveyance of the property in the same
manner and for the sama estate. e

Trustee Act, 1850, 8, 19,

XX, In every case where the High Court shall, under

the provisions of this Act, be enabled

Power to appoint & to make an order having the effect of
ngﬁ& caﬁ:ﬂ&convey M a4 conveyance of any immoveable pro-

perty, or having the effect of a release
or disposition of the conbingent right of any person or persons
horn or unborn, it shall also be lawful for the High Court,
should it be deemed more convenient, to make an order ap-
pointing a person to comvey such property, or release or dis-
pose of sach contingent right; and the conveyance or relense
or disposition of the person so appointed («) ghall, ~when
‘in eonformity with the terms of the order by which he is ap-
appointed, have the same effect, in conveying the property, or
releasing or disposing of the contingent rvight, as an order
of the High Court would in the particular case have had
under the provisions of this Act. In every case where the
‘High Court shall, under the provisions of this Act, be
enabled to make an order vesting in' any person or persons
the right to transfer any stock transferable in the books of
any company or society established or to be established, it
shall be lawfal for the High Court, if it be deemed more con-
venient, to make an order directing the secretary or any
officer of such company or society at once to transfer or join
in_transferring the stock to the person or persons to be named
in the ovder () ; and this Act shall be a fnll and complete in-
demmity and discharge to all companies or gocieties and their
officers and servants for all sets done or permitted to be done
pursuant thereto (c¢).

Trustee Act, 1850, s, 20.
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