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LIABILITY OF CESTUI Q.UE TRUST TO REIMBURSE,

mere request or recommendation is nob sufficient! The
solicitor of trustees may set off payments which have pro-
perly been made by him in the performance of the trust
against his receipts in the same matter” .

A trustee who pays money out of his own pocket in
resmect of debts is in no worse position than a stranger who
makes advances, and is entitled to interest on his debt.’

«If a person be trustee of different estates for the same
cestwi que trust under the same instrument, ard be in-
curs expenses on account of one estate in respect of which
he has no funds, it is presumed that he may apply to
their discharge any money which has come to his ands
from any other of the estates; but he would not be justi-
fied in mixing up claims under one instrument of trush
with those under another.”* |

If the trust-fund fails, and the trustees, acting in good
faith and within their powers, have expended money for
the benefit of the trust-estate, they may call upon the
cestuis que trustent personally to reimburse them. gk |
¢hink ” said Turner, L. J.* “that where parties place others
in the position of trustees for them, they are in equity
personally bound to indemnify them against the conse-
quences resulting from that position.” The money must
have been properly expended.® - S

A trustee who has incwrred a liability in respect of the
trust-estate, may call upon the cestuis que trustent to
indemnify him against the liability,” even before any actual
loss has been incmred.’ : .

A trustee who has expended monies on the trust-estate
at the request of a cestui que trust, may institute proceed-
ings against him, or if he be dead, against his representa-
tives, o recover the amount expended, provided that the
expenditure was justifiable.’ :

I Shaw ¢ Tawless, 5 C. & F., 129 ; Finden ». Stephens, 2 Phill,, 142;

Knott v Cottee. ib.. 192. * Re Sadd, 34 Beav., 652,
 In re Benlah Park Estate, L. B, 15 Lq.,, 43 ; Finch . Pescott, § ikl S
17 Eq., 554,

 Tewin. 7th Edn., 551, citing Price . Loaden, 21 Beav,, 08,

* Ew parts Chippendale, ¢ D. M, G., 54, \

¢ Teedham v, Chawner, + K. & @.,458; Collinson ». Lister, 20 Beav., 368,

* James v. May, L. R, 6 H. L, 333 ; Hemming 2. Maddick, L. R,
9 V., 175.

* %’hené v, Gillan, 5 Hare, 1. As to the fund out of which expenses
are payable, see Lewin, Tbh Edn., 551, :

o Bulsh v, Hyam, 2 P. Wms., 453 ; Jir parte Watts, 3 De@. J. & B,
894 ; Jervis v. Wolferstan, L, i@, 18 Eq,, 18,



INDEMNITY FROM GAINER BY BREACH OF TRUST.
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Funds applied by the Government for the public service LecTus

are not trust-funds in the bands of the persons empowered

VI,

to disburse them, and the Court has no jurisdiction to take pypie

any account of the application of such funds!
A person other than g trustee, who has reaped the benefit I

funids,

ndemnity

of a breach of trust, must indemnify the trustee to the extent 'y, 5"

of the amount actually received by such person under the bresci of

breach ; and where he is a beneficiary, the trustee has a
charge on his interest in the trust-property for such amount.?
“Now,” said Lord Langdale® “nothing can be morve
c¢lear than the rule which is adopted by the Court in these
eases, that if one party having a partial interest in the
trust-fund induces the trustee to depart from the direction
of the trust for his own benefit, and enjoys that benefit, he
shall not be permitted personally to enjoy the benefit of
the trust, while the trustees are subjected to a serious
Jiability which he has brought upon them. What the
Court does in. such a case, is to lay hold of the partial ,
interest to which that person is entitled, and apply it; so
far as it will extend, in exoneration of the trustees, who,
by his request and desire or acquiescence, or by any other
mode of concurrence, have been induced to do the impro-
per act”* But in such a case the Court will not order the
cestus que trust personally to recoup the trustee.’

Trust.

If there is any reasonable question or doubt as to the Suit to
persons entitled under the instrument creating the trust, i i

the trustees may institute a suit to have the trusts ad-
minigtered under the direetion of the Court, for they eannot
be expected to run any risk.®

The decree of the Court of first instance is an indemnity Appeal.

 to the trustee, and he cannot be made liable for acting under
it. If, therefore, he appeals from the decision, it will be at

his own risk.” And he will be liable for costs, unless there Costs. -

! Grenville Murray v. The Barl of Clarendon, L. 8., 9 Eq., 11.
! Draft Trust Bill, s 33, citing Underhill, p. 163; and see Hohday #,
Peters, 28 Beav, 854; Vaughan v, Vanderstegen, 2 Drew., 166, 363

Binks », Micklethwait, 33 Beay., 409; Cooper z. Uooper, L. R., 7 H. L., 53,

¥ Lincoln v, Wright, 4 Beav,, 432,

* See the anthorities, Lewin, Tth Edn,, 477.

% Raby v, Ridehalgh, 7 D. M. G., 108 ; Walsham p. Stainton, 1 H. and
M, 387 ; Butler v. Butler, L. R., 6 Ch, D.,; 554 ; 7 Ch. Div,, 116,

¢ Taylor v, Glanville, 3 Madd., 176 ; Goodson ». Ellison, 8 Russ,, 683 ;
Oampbell #, Home, 1 Y, and C. O. C., 664 ; Gardiner ». Downes, 22 Deav.,

897 ; Merlin #. Blagrave, 25 Beuv., 159, s
--39‘5 Rowland v. Morgax, 18 Jur, 23 ; Tucker v. Horneman, 4 D, M, G,
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218 OPINION OF COURT,

Lecture were very good grounds for the appeal, even though he

vh“_i' acts without fraud or malice! i { e
Application ~ The Trustees’ and Mortgagees’ Powers Act? provides, in
to Cowrt for cases to which English law is applicable, that “any
2}?1;';.” trustee, executor, or administrator, shall be at liberty,
g:g:-o:w without the institution of a suit, to apply by petition
verty, . to any Judge of the High Court for the opinion, adyice,

or direction of such Judge on any question respecting the

management or administration of the trust-property, or the
assets of any testator or intestate. Such application shall
be served upon, or the hearing thereof shall be attended
by, all persons interested in such application, or such of
them as the said Judge shall think expedient. The trustee,
exceutor, or administrator acting upon the opinion, advice,
or direction given by the said Judge, shall be deemed, so far
as regards his own responsibility, to have discharged his
duty as such trustee, executor, ox administrator in the sub-
ject-matter of such application. Provided, nevertheless, that
this Act shall not extend to indemnify any trustee, executor,
or adwinistrator in respect of any act done in accordance
with such opinion, adyice, or direction as aforesaid, if such
trustee, executor, or administrator shall have been guilty
of any fraud or wilful concealment or misrepresentation in
obtaining such opinion, adyice, or direetion: and the costs
of such application as aforesaid shall be in the diseretion of
the Judge to whom the said application shall be made.”
These provisions are substantially the same as those of Lord
St Leonards’s Act?  Under that Statute the Court of Chan-
cery in England has advised trustees as to the appropria-
tion of a fund for a legacy ; as to advancement, maintenance,
and advancement out of capital, change of investments,
sale of houses, compromises; and as to taking proceed-
ings* Petitions for the advice of the Court should relate
only to the management and investment of trust-property ;
the Court will not construe an instrument, or make any
order affecting the rights of parties’ 1In In re Mackin-
tosh’s Settlement & the Conrt sanctioned the compromise by
trustees of a claim depending on foreign law and the

! ReKnight's Trust, 27 Beav., 456 ; Lowson #, Copeland, 2 Bro, C. ., 156,

2 XXVIII of 1866, 8, 43.

7 92 and 23 Vict., ¢. 35, 8. 80.

4 Seton on Decrees, 4th Edn., 493,

8 R2¢ Lorenzs Scttlement, 1 Dr. and Sm., 401; and see Re Evans,
80 Beav,, 232, }

*42 L. J., Ch.; 208,



GENERAL AUTHORITY OF TRUSTEE,

- accounts of disbursements on an estate in a foreign country,
. which accounts the trustees had no means of verifying.
| No appeéal lies in England from an order made by a
Judge of fizst instance on such a petition, but an opinion
has been given by the Lords Justices of Appeal at the re-
‘quest of one of the Vice-Chancellors.! it
. An order made under this section will only indemnify
the trustees upon the facts stated in the petition? No aflids-
vits can be used.® 1t is not necessary that all the trustees
should join in the petition, the words are “ any. trustee may
apply.”*
. After the trust has been completed, the trustee is enti-
tled to have his accounts examined and to have a settle-
. ment of them. He is bound to give accounts if demanded,
| but giving the accounts he is entitled, to use a familiar
phrase, to have them wound up. If the party to receive is
satisfied upon the account sent in, that nothing more ig
coming to him, he ought to close the account and give an
- acknowledgment which will be equivalent to a release ; on
the other hand, if the cestui que frust is dissatisfied with the
accounts, he ought to require to have the accounts taken ;
he is not at liberty to do neither, and keep an action for an
account, hanging for an indefinite time over the head of the
trustee.’ -

A trustee may do all acts which are reasonable and pro-
per for the realization, protection, or benefit of the trust-
property, and for the safety and support of a cestui que

brust wﬁu is nob competent to contract, unless his powers
in the case of a special trust are limited, when he may not
g0 outside them. “Under pacticular circumstances,” says
M. Lewin,” « the trustee is held capable of exercising the
discretionary powers of the bond fide proprietor ; for the
trust-estate itself might otherwise be injuriously affected.
The necessity of the mowment may demand immediate deci-
sion, while the sanction of the parties who are beneficially
interested could not be procured without great inconveni-
ence (as where the cestuis que trustent are a mumerous
class), or perhaps could not be obtained at all (as where

! Bee Soton. 4th Bd., 403, 2 Re Mockett's Will, Johns., 623,
3 Re Muggeridge's Trusts, Johns., 625,
‘A e Muggeridge's Truasts, Johns., 625, See further, Lewin, Tth Edn.,
634-—-5636.
2 Bpence, 16, : 1 7th Edn., 501,
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GENERAL AUTHORITY OF TRUSTEE.

the cestuis qite trustent are under disability, or nob yet in
existence), the alternative of consulting the Court would
always be attended with considerable expense, and, it may
be, an expense wholly disproportioned to the importance of
the oceasion, and perhaps in the meantime the opportunity
might be lost. It is, therefore, evidently in furtherance of
the cestui que trust's own intevest, that, where the circum-
stances of the case require it, the trustee should be at
liberty to exercise a reasonable diseretionary power.! Buta
trustee for adults should not take any proceeding without
consulting his cestuis que trustent ; auc} if he do, and the
proceeding is disavowed by them, he may have to pay the
costs himself.” -

If there is a diseretion to be exercised under the trust, the
trastee may apply to the cestud que trust for his advice and
assistance 1n the exercise of it, and if the cestui que trust
refuses his aid, he will not be entitled aftexwards to coni-
plain of what the trustee has done in the exercise of his
own diseretion.  So again, where it is doubtful what ought
to be done under a trust, the trustee may give notice to the
cestuwi que trust of his intention to do a particular act, unless

the cestwi que trust interferes ; and if the cestui que trust -

does not interfere, the Court will hold that the trustee is
not liable for doing that act. There are cases in which the
trust is not definite or precise, If the trust is definite and
clear, the frustee is bound to follow it, and will not be
excused for a breach of trust, merely because he has given
notice to the cestui que trust of the act which he intends
to commit.? .

Trastees are entitled to do any act which they would be
compelled to do by the Court at the suit of the cesfuis que
trustent, or which the Court itself would direct to be done.*
For instance, trustees may cut down decaying timber, or
appropriate a legacy when the appropriation would have
been directed by the Court.® So if they ave authorized to

I Hea Angell #. Dawsn, 8 Y. and C., 317; Darke ». Williamson,

. 25 Beav., 622 Harrison v. Randall, 9 Hare, 407 ; Forshaw v, Higginson,

8§D .M. G.,827; Wardv. Ward, L. R, 2 H. L., T84.
* Lewin, 7th Bdn., 502, citing Bradby ». Whitchurch, W, N., 1868, p. £1.
1 Life Association of Beotland ». Siddal, 3 DeG. F. and .., 73, per
Turner, L.J.
1. Shaw », Borrer, 1 Keen, 676, ; _
5 Waldo ». Waldo, 7 Sim, 261 ; Gent v Harrison, Johus, 517 ; Barl
Cowley v. Wellesley, L. R., 1 Bq., 656,
i Huteheson v, Hammond, 3 Bro, C. C., 126,



GENERAL AUTHORITY OF TRUSTEE,

sell land, they may do such acts as in the bond fide exereise
of their discretion are necessary to carry out the sale’ And
if & trustee acting in the bond fide exercise of his diseretion,
makes n payment which, though not authorized by the
trust, is in his opinion necessary t0 enable him to execute
the trust, he will be allowed such payment in passing his
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accounts, though he does not act prudently in assuming the.

rosponsibility of making such a payment without, the sanc-
tion of the Court? Again, trustees may avoid unnecessary
formalities,®

Where the cestwi que trustis incapable of contracting,
the trustee may expend money in necessary repairs in im-
proving the estate! But he may not expend money in
unnecessary expenses, such as ornamental improvements?
B0 & trustee might be justified in insuring,’ but where there
is & tenant-for-life, he could not be advised to do so out of
the income without the temant-for-life's consent. Bub if
an sunuity and a policy on the life of the cestui que vie
be made the subject of a settlement, it is implied that the
trustee is to pay the premiums out of the income.

An executor will be allowed a reasonable ime for breaking
up his testator’s domestic establishment, and discharging his
seryants, and a period of two months is not an unreason-
able delay® An exccutor is not bound to pay or deliver
any legacy until the expiration of one year from the testa-
tor's death;® but if the assets are sufficient, he may pay
before the expiration of the year0"

A trustee will be alloweil eredit in his accounts for sums
preperly expended for the protection and safety or main-
tenance and support of his eestui que trust at a time when
he, though adult, was incapable of taking care of himself:1*
As to when maintenance should be made ouf of interest,

! Forshaw v, Higginson, 8 Jur., N, 8., 478,
: Ihid. See also Seagram v Knight, L. R, 2 Oh., 630,
8. Pell v. Dewinton, 2’ De@, and J,, 20 i George . (eorge, 35 Beay.,
382
! Bowes v. Barl of Strathmore, 8 Jur.. 92.
* Astorney-General v. Geary, 3 Mer., 5l3; Bridge #, Brown, 2 Y. aund
0.C. €, 181 see further. Lewin, 7tk Edn,, 504.
® Fry v, I'ry, 27 Beav., 146,
* Lewin, Tth Tdn., 506, citing D'Aroy v. Crofh, 9 Ir. Ch., 19.
8 Field v. Peckett, 29 Beav,, §76.
T Act 'V of 1881, 8. 117,
. Angerstein ». Martin, 1 T. and R, 241 ; Pearson v. Pearson, 1 Sch;
and Lef., 12 Garthshore », Chalie, 10 Ves.. 13.
' Nelson v, Duncombe, 9 Beav., 211 : Chester v, Rolfe, 4 D, M, ¢., 798,
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202 COMPOUNDING OR RELEASING DEBTS,

Lucrore and when oub of principal, see Lewiu! The general mle
VI is not to break into the capilal unless it is yery small?
Comuomnd-  Lrustees or executor may, under 'certain circumstances,
ing or | compound or release debts where it is clearly for the benefit
reesing  of the trust-fund that they should do so® 1If they are
unable to show that they have acted for the benefit of the
estate, they will be liable for the debt! According to
Fnglish law, an executor or administrator may pay & debt
barred by the Statutes of Limitation’ and the same rule
obtains in this country,® the prineiple being, that the law
of limitation merely bars the remedy but does not extinguish
the debt? An executor would not be justified in paying
a barred debt afier a decrge for administration® S
« Prustees of an equity of redemption of lands mort-
gaged for more than their value, may, it is conceived,
release the equity of redemption to the mortgagee, rather
than be made defendants to a foreclosure-suit, the eosts of
whieh. so far as incurred by themselves, would fall upon
the trust-estate.’” _
How trust-  Where the instrument of trust authorizes the trustees -
Propey  to sell the trust-property, the trustees may sell either by
sold. public auction or private contract, as they may think most
beneficial 1 and it is not necessary that they should, hefore
selling by private contract, have advertised the property
for sale by public anction They should not delegate the
general trust for sale. Bub there are many acts which the
trustees must necessarily do through the agency of other
persons and which ave valid when so done, and the employ~
ment of agents to do such acts as an ordinary person actin
with common care would employ agents to do, is justifiable.!”

1 7th Bdn,, 507. !

2 zpid. 508. Asto maintenance when the father is alive as to ad-
vancement, see Lewin, Tth Edn.,, 509—511.

3 Ratoliffe o, Wineh, 17 Beav., 216; Forshaw v, Higginson, 8 D, M.
G., 827 ; o parte Ogle, 1. R.. 8 Ch. 715; Ace V of 1881, = 92, ill, (a).

1 Wiles v, Gresham; & D, M. G, 770, 1 ;

s Coombs . Coombs, Iu R., 1 P. and 10, 289 Lowis v. Rumney, L. R
4 Yq., 651

o c}irlministrs.tor«(}anerufl of Madras v, Hawkins, I. T. K., 1 Mad., 267.

7 Mohesh Tl v, Busunt Knmaree, L L. ., 6 Cale., 340, overruling Ram
Chunder Ghosanl ¢ Juggut Monsaohiney Dabee, 1. L. R., 4 Cale., 283,

8 Qee Lewin, Tth Edo., 511, 512

® Tewin, 7th BEdo., 513: and see further as to the general powars of
trustees, H13—518.

# Davey v Durrant, 1 DeG. and J., 535, W 1bid. }

Vo fip parte Belchier, Amb., 218 ; Ord v. Noel, 5 Madd., 438 ; Rossiter
v, Trafalgar Life Assurance Co., 47 Beav., 37 (i )




SALE OF TRUST-PROPERTY.

- Where tlie trustees sell by. public auetion, they must
. take caro fo have the property properly advertised, and
‘that due notice of the sale is given. If ‘they neglect these
_ precautions, the sale may be stayed by injanction at the

- suit of the cestui que trust, it being the duty of the trus-

tee to sell to the best advantage’ The property may be
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. sold in different lots, should that seem to be the course

most likely to attract purchasers? unless the instrument of
trast provides that the property is to be sold in one lot.

The Trustees’ and Mortgngees’ Powers Act (XX VIIL of

- 1866) provides, in cases to which English law is applicable

(% 2), that “in all cases where by any will, deed, or other
_anstrument of settlement, it is expressly declared that trustees
. or other persons therein named or indicated shall have &

. power of sale, either generally or in any particular event,

- over any immoveable property named or referred to in, or

(R from time to timo su ject to the uses or trusts of such

will, deed, or other instrument, it shall be lawful for such
trustees or other persons, whether snch property be vested
~in them or not, to exercise such power of sals by selling
such property either togather or in lots, and either by publie
auction or private contract, and either at one time or at
several times.” '

. The trustees should take care that every necessary and
no unnecessary condition is attached to the sale’ They
must nob omit any condition which the state of their title
requires, but thegemployment by them of conditions of
such a depreciatory character as to involve the purchaser
in a breach of trust, will constitute an objection to the

. title, besides rendering them liable to thieir cestuis que
trustent® “I have always understood it to be the law
consistently with authority and prineiple,” said James,
L. J.° © that however large may be the power of trustees
under their trust-deed to introduce conditions limiting the
title and other special conditions which have, or are cal-
culated to have, a depreciatory effect on the sale, they are

! Webb ». Earl of Shaftesbury, 7 Ves., 487 ; Attorney-General v, Cor-

poration of Liverpool, 1 M. and €., 210; Attorney-General o, Aspinall,
2 M. and C., 623 ; Milligan o. Mitchell, 1 M. and K., 4¢6; Dance v.

Goldingham, I, R., & Ch., 902,

# Ord ». Noel, 5 Madd., 438,

# Ji parte Lewis, 3 GL and J., 174, -

4.0rd © Noel, 5 Madd., 438 : Hohaon ». Bell, 2 Beav,, 17 ; Borrell v,
Dann, 2 Hare. 440: see 1 Dav. Convey., 441,
* ® Dance v, Goldingham, L, R, 8 Ch., 909,

Condifions
of sale,
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CONDITIONS OF SALE.

bound to exercise them in a reasonable manner—that they
must not rashly or improvidently introduce a depreciatory
condition for ‘which there is no necessity.” No general
rule can be laid down, determining what conditions do, and
what do not, fall within this description. Hach case must
depend mainly on its own circumstances, and a Court of
Equity will allow trustees a fair discretion in employing
special conditions.) They may stipulate that all objee-
tions to the title shall be taken within twenty-one days
from the delivery of the abstract, or be deemed waived,
and that time in that respect is to be, deemed of the
essence of the contract, and that if a valid objection be
taken, they shall be a% liberty to regcind the contract on
returning the deposit, and to re-sell’ Such a condition
may, in a certain sense, be depreciatory, yeb it 1s one which
a prudent owner selling in his own right would intro-
duced  The trustees must be careful to avoid misdeserip-
tions, since it seems that they cannot enforce a condition
for compensation if they make an error in describing the
property.t Where a sale is made by tiustees or rort-
gagees, or other persons who do not enter into the usual
covenants for title, the fact should he mentioned in the
conditions” :

The condition should be framed so as to entitle the .
vendor to reseind, not merely on the Furchaser insisting
upon some objection as to title, but on his insisting on any
objection or requisition as to either tithp or conveyames;
and should provide that the right may be exereised not-
withstanding any intermediate negotiation in respect of
such' objection ~or requisition® A eondition that the
trustees shall only be called upon to covenant against
ineumbrances is not unusual.” So, where the trustees have
no power to give receipts, they may stipulate that their
receipts shall be sufficient, and that the concurrence of the
cestwis que trustent shall not be required.®

Trustees may fix a reserved bidding, and if the amount
fixed is not reached at thesale, may buy in the property

1 Bugd., 51,

2 Hobson ¥, Bell, ¢ Beav, 17; Falkner » The Equitable Socieby,
4 Drew., 3562,

3 ¥alkner v. Equitable Reversionary Co., 4 Drew., 862.

4 White v. Cuddon, 8§ C. and F., 766; Hobson v, Bell, 2 Beav,, 17:
but see Hill ». Buckley, 17 Ves,, 394,

5 1 Dav., 441. 442, 8 Dart V. and P., 5th Edn,, 167,

* Dart V, and P, 5th Edn,, 172, * Wilkinson v. Hartley, 15 Beav,, 183.



POWER TO CONVEY.

-

- at that price! They must be careful not to delay in re-

selling, otherwise, if there is a loss on the re-sale, they may
be held liable?

The Trustees’ and Mortgagees’ Powers Act® provides,
in cases to which English law is applicable, that * it shall
be lawful for the persons making any sale to insert
any such special or other stipulations, either as to title
or evidence of title or otherwise, in any conditions of
sale, or contract of sale, as they shall think fit; and
also to buy in the property or any part thereof at any
sale by auction, and to rescind or vary any contract for
sale, and to re-sell the property which shall be so bought
in, or as to which the contract shall be so rescinded, with-
out being responsible for any loss which may be ocea-
sioned thereby ; and no purchaser under any such sale

- shall be bound to enquire whether the persons making

the same may or may not have in contemplation any
particular re-investment of the purchase-money in the
purchase of any other property or otherwise.” ~But this
section would not warrant trustees in introducing stipula-
tions which are plainly not rendered necessury by the state
of tl]e title, and are caleulated to damp the success of the
sale.

When the trust-property has been sold either by public
auction or private contract, the trustees must convey it
to the purchaser in such manner as may be necessary. The
Trustees’ and Mortgagees’ Powers Act® provides, that, *for
the purpose of completing any sale, the persons empowered
to sell shall have full power to convey or otherwise dispose
of the property in question in such maunner as may be
necessary.”

Trustees do not usually enter into covenants for title
beyond a covenant against incumbrances,® and they can-
not be compelled to enter into a covenant for further as-
surance.’

Where the instrument creating the trust does not contain
any power to the trustees to alter the mode of investment,
the trustees may, nevertheless, sell the property, and invest

* Re I’ey"trm'a Bettlement, 8 Jur,, N 8., 453; 30 Beav., 252; Elge ©
Barnard, 28 Beav., 228 ; Bousfield v. Hodges, 33 Beav., 00.

# Taylor v. Tabrum, i Sim., 281 ; Fry v Fry, 27 Beav., 144,

F XXVIII of 1566, 8. 3,

* See Lewin, Tth Fdn, 5 XXVIII of 1866, &, 4.

% Worley », Frampton, 5 Hare, 580. * Ihid,
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v _ MAINTENANCE.

Lucrore the proceeds on any of the securities which would be autho~
VIL - jized by the Court, see anfe, p 160, and vary such invest-
AT ‘ment from time to time, provided that they never buy sny

: ' vedeemable security at a premium.

' The Trustees’ and Mortgagees’ Powers Act® provides, that
“ trustees having trust-money in their hands, ‘which it is
their duty to invest at interest, shall be at liberty, at their
diseretion, to invest the same in any Government securities;
and such trustees shall also be at liberty, at their discretion,
to call in any trust-funds invested in any other securities
than as aforesaid, and to invest the same on any such secu-
ribies as aforesaid for others of the same nature. Pros
vided always, that no such original investment as aforesaid
shall be made where there is a person under no disability
entitled in possession to receive the income of the trust-
fund for his life, or for a term of years determinable with
his life, or for any greater estate, without the consent
writing of such person.”

,  Powerto Where the cestuis que trustent, or some of them, are in-
;ﬂfg I fants, the trustees may apply the trust-fund towards their
mainte-  maintenanee? either out of interest or under certain eir=
mance,  eumstances out of the principal. But the principal should

not be touched if it can be helped. The father, if alive, is
the proper person to maintain the infants, and the Courh
will mot direct maintenance without inguiring whether the
father is able to maintain the infant himself; but no in-
quiry will be directed in the case of a widow applying for
maintenance.* ' -

If, however, the father has abandoned his children, or is
destitute, the trustees will be allowed sums properly expend-
od.” upon the principle that a trustee may do what the Court
would direct to be done.

Income which has been accumulated may be resorfed
to for future maintenance.’

The trustees will only be justified in applying the prin-
cipal towards the maintenance of infant cestuis que trustent

 when it is so small that if invested, the income would be

Waite ». Littlewood, 41 L. J., Ch,, €36.

XXVILI of 1866, s. 82,

Duncombe 2. Nelson, D Beav., 211 ; Chester ». Rolfe, 4 I B, G, 708,
Léwin, 7th Edo., 509, (
Sisson ». Shaw, 9 Ves., 288; Prince v. Hine, 26 Beav., 654,

Maberley . Turton, 14 Ves, 400 : see anfe, p. 220

Bdwarda », Grove, 2 DeG., F. and J,, 210,
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MAINTENANCE,

wholly insufficient.  Thus, where four infants were entitled Urcronn gL
VII T i

to & share of £1,538, 3 consols, and their father, a man of

improvident habits living apart from his wife,did not contriz

bute to the support of either wife or children, the trustees
were allowed two sums of £200 and £100, applied by thein
towards the maintenance of the infants!

. If the fund is considerable, say Rs. 10,000, the trustees
would not be safe in applying the principal without the
sanction of the Clourt?

In certain cases the trustees may expend a portion of the
principal of the trust-fund for the advancement of a child,
unless there is a limitation over, for then the Court itself
could not order the advaneement.®

The Trustees” and Mortgagees’ Powers Act? provides, that,
“in all cases where any property is held by trustees in
trust for a minor, either absolutely or contingently on his
attaining majority, or on the occurrence of any event pre-
viously to his attaining majority, it shall be lawful for
guch trustees, at their sole discretion, to pay to the guar-
dians (if any) of such minor, or otherwise to apply for or
towards the maintenance or education of such minor, the
whole or any part of the income to which such minor may
be entitled in respect of such property, whether there be any
_ other fund applicable, for the same purpose, or any other per-
son bound by law to provide for such maintenance or educa-
tion or not : and such trustees shall accumulate all the residue
of such income by way of compound interest, by investing
. the same and the resulting income thereof, from time to
tirae, in proper securities, for the benefit of the person who
- shall ultimately become entitled to the property from which
such accumulations shall have arisen. Provided always,
that it shall be lawful for such trustees at any time, if it
shall be appear to them expedient, to apply the whole or
any part of such accumulations as if the same were part
of the income arising in the then current year.”

Various-Acts regarding the property of minors have been Minors
passed from fime to time. Act XL of 1858 contains pravi- A&

sions for placing the property of minors not being European

! Prince v. Hine, 26 Beav., 634 : see also Bz parte Hays, 3 Del. and
Sm.. 485 ; Bridge v. Brown, 2 Y. and €. ¢ C,, 181,

* Barlow #. Grant, 1 Vern, 235 : see further as to maintenance,
Tagore Law Lecture, 1877, Trevelyan ; Lewio, 7th Eda., 507—611,

# Bee Lewin, 7th Edn., 510,
4 XXVIII of 1866, s, 33.
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intendence of the Court of Wards, under.the charge either-
of a relative of the minor, or of a public eurator; and s. 11
gives the Civil Court power to fix such allowance as it
may think proper for the maintenance of the minor. | See-
tion 25 made it incambent upon the guardians of minors to.
provide for their education. That seetion was repealed by
Act 1V (B. C.) of 1870, s. 86, which provides, & 64, thab
general superintendence and control of every minor ward
i thenceforth to be vested in the Court of Wards. This
section only applies to minors who are subject to the Court
of Wards. .

Act XX of 1864, which provides for minors in the Pre-
sidency of Bombay, and contains similar provisions to
Act XV of 1858 as to placing the property of minors not
being European British subjects under the charge of rela-
tives or a public curator, provides (s. 10) that the Civil

" Court may fix such allowance as it may think fit for the

maintenance of the minor ; and (s. 25) for his education. ..

Act XXI of 1855, an Act for making better provision
for the education of male minors subject to the superin-
tendence of the Court of Wards in the Presidency of Fort
St. George, gives the Collector (ss. 2 and 3) power o make
provision for the maintenance and education of minors sub-
jeet to the Court. , ! X

And Act XIII of 1874, the European British Minors’ Act,
which extends to the Punjab, Oudh, the Central Provinces,
British Burma, Coorg, Ajmeer, Mairwara, and Assam, pro-
vides that the Clourt may order that the principal of the
ward’s property, or any part thereof, shall be applied
for his maintenance, education, or advancement.

All the trustees must, as we have seen, join in giving
receipts for any property transferred to ‘them as fuustees.
In properly drawn instruments of trusts, whether deeds
or settlements, & power is inserted authorizing the trustees
to give receipts for trust-moneys or other funds paid ov
transferred to them. Where there is no such power, it is
in general incumbent on the person paying trust-money
to see that it is applied as directed by the instrument
of trast. The leading case on this point is Elliot v.
Merryman ;* there it was decided (1) that a purchaser
of persunal property from an executor will not be liable

\ Barn, 781 ; W. and T., L. C., 59.



APPLICATION OF PURCHASE-MONEY.

&

to see to the application of the purchase-money, except
in cases of fraud; (2) that it is a general rule, that,
where real estate is devised tO trustees upon trust
to sell for payment of debts generally, the purchaser
| s not bound to see to the application of the money, and
that the same rule applies where real estate is not
devised to ‘be sold for the payment of debts, but is only
charged with such payment ; and (3) that if real estate is
devised upon trust to be sold for the payment of cerfain
debts, mentioning to whom in particular the debts are
owing, the purchaser is bound to see that the money is
applied for the payment of those debts.

The reason for the rule is this, at law the trustees are
the owners, and they can, therefore, give a wvalid dis-
charge. But in equity the cestwis que trustent are the
owners, and Courts of Equity, therefore, hold, that a pur-
chaser must get a discharge from them unless the insira-
raent of trust authorizes the trustees to give receipts.

The Fines and Recoveries Act* provides (s. 17), that
where any property is sold, the proceeds of which are
subject to any trast, the bond fide purchaser of the pro-
perty shall not in any case be bound to see to the applica-
tion of the purchase-money to the purposes of the trust,

Lucroen
s

LIL.

1
Figes and

Regoveries .

Act XXVIII of 1866, in cases to which English law is Trustees
applicablo, provides (s. 36), that “the receipts of any trustees ::‘1 e
or trustee for any money payahle to them or him by reason Powers
or in the exercise of any trusts or powers reposed or vested Act

in them or him, shall be sufficient discharges for the money
therein expressed to be received, and shall effectually
exonerate the persons paying such money from seeing to
the application thereof, or from being answerable for any
loss or misapplication thereof.”

The parchase-money should be paid to the vendor per-
sonally. An agent or solicitor has no implied authority
to receive it, and if the purchaser pays his purchase-
money to a person mnot authorized to receive it, he is
liable to pay it over again. The possession of the executed
conveyance, with the signed receipt for the consideration-
money indorsed, is not of itself an authority to the soli-
eitor of the vendor to receive the purchase-money.® Such
a receipt is not conclusive evidence of payment.’

I XXXI of 1864, * Viney ». Chaplin, 2 DeG. and J,, 468,
* Wiater v. Lord Angon, 3 Russ., 488,

To whom
purchase-
noney
payable,
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It has been said, that where the veadors sell in a
fiduciary character as executors or trustees, they should
receive the purchase-money themselves! In Webb v.
Ledsam,® however, Wood, V, O, said, that he knew of no
authority for holding a man liable to pay over again pui-
chase-money which he had paid to one of several trustees
upon & receipt signed by them all.

Where there is a charge of debts generally under a will,
a purchaser is not bound to see to the applieation of the
purchase-money,® nor where there is a charge of dehts
and legacies ;* and it is immaterial that there were no debts
existing, or that the debts and legacies have been since
discharged” “ When,” said Lord St. Leonards “ a testa-
tor, by his will, charges his estate with debts and legacies,

« he shows that he means to entrust his trustees with the

%Jower of receiving the money, anticipating that there will
e debts, and thus providing for the payment of them;

At is by implication a declaration by the testator that he in-

tends to intrust the trustees with the receipt and application.
of the money, and not to throw any obligation at all upon
the purchaser or mortgagee; that intention does not cease
because there are no debts; it remains just as much if
there are no debts ay if there arve debts, because the power
arises from the circumstance that the debts are provided
for, there being in the very creation of the trust a clear
indication amounting to a declaration by the testator that
be means that the trustees are alone to reccive the mone
and apply it.” T

The purchaser will not be bound to see to the applica-
tion of the purchase-money, even if he knew that there

‘were no debts, if the other purposes of the trust requice

a sale” And where real estate is dirvected by will to
be sold generally, the proceeds to form part of the per-
sonal estate, and subject fo debts to be divided, the
purchaser is not bound to see to the application of the

! Dart V. and P.. 602,

1K, and J., 383.

* Ball ». Harris, 4 B. and C., 264 ; In »¢ Langmeads's Trusts, 7 D,
M. G, 353.

* Eland = Eland, 4 M. and Cr., 420,

¢ Roge:s r. Bkillicorne, Amb., 188.: Johnson ¢ Kennett, 5 DM, and
K.. 624 : Robinson v. Lowater, 5 D, M, ¢., 272,

¢ Stroughill ». Anstey, 1 D. M, G, 635,

* Fland ». Eland, 4 M. and C,, 420 ; Stroughill », Anstey, 1 D, M, ..
635 ; Howard v, Chalfer, 9 Jur,, N. 8., 767.
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purchase-money.’  But where an estate is directed to be I":f"i"i:vw

. sold and is charged generally with the payment of legacies

or speeified debts, the purchaser must see to the applica-.

. tion of the purchase-money.?

I'he trustee is not bound to give the purchaﬁér'.any
information as to the existence of dehts® :

231

If the nature of the transaction affords intrinsie evidence wotice of

that the fiduciary vendor is not acting in the execution preac

of his duty, but is committing a breach of trust, as where
| the consideration of the mortgage or sale is a personal
. debt due from the vendor to the purchaser, there the pur-
‘chaser being a party to the breach of trust does not held
| the property discharged from the trusts, but equally sub-
jaet to the payment of debts and legacies as it would have

resch of
T

sen . in the hands of the executor! And if a purchaser .

or mortgagee knows that there were no debts existing at
the time of the testator’s death, or that they have since
been paid, leaving only legacies due, and that the money
was raised for the private purposes of the parties raising it,
he will be postponed to the nupaid legatees” ?
Where a particular time is fixed for the sale, and the
roceeds are divisible among infants or persons then un-
rm,® the purchaser need not see to the application of
the purchase-money ; nor where it is to be applied upon
trusts requiring time for their performance, as where other
estates are to be purchased with it or the trust is for per-
gons not immediately ascertainable, as for instance, credi-
tors coming in after a certain time under a deed?® Where
there is a charge of debts and power-of-sale in the event
of the personal estate proving insuflicient, the trustees
are not bound to show, nor the purchasers to ascertain, that
there is a deficiency .’
In the recent case of Greender Chunder Ghose v. Mae-
lsimtosh,'" the question how far lands purchased from a

! Smith ». Guyon, 1 Bro. C. €., 186.
# Smith ». Guyon, 1 Bro. O. (., 186 ; Horn ». Horn, 2 8, and 8., 443,
3 Forbes v. Peacock 1 Ph., T17 ; Sabin v. Haap, 27 Beav.. 553.
! Watking v. Cheek, 2 8 and 8. 199; Eland v, Eland, ¢ M. and C.,
420 : Qorser ». Cartwright, I, R., 7 H. L, 751,
& Howard v, (haffer, 9 Jur, N. 8., 767.
' * Bowarsty v, Lacey, 4 Madd., 142 ; Breedon v, Breedon, 1 B. and My,
413,
” Doran v, Wiltshire, 3 Swanst., 607,
¥ Balfour v. Welland, 16 Ves., 151 ; Groom v. Booth, 1 Drew, 548,
" Bird ». Fox, 11 Hare, 40 ; Piecce v. Scott; 1 Y. and C., Ex,, 257,
®1 L, R, 4 Cale., 897,
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SUSPENSION OF TRUSTERES POWERS,

Hindu devisee are liable in the purchaser’s hands for the
testator’s debts was considered, and Pontifex, J., held, that
the question is on the same footing as a similar question
would be under the English law, '

His Lordship said! that the creditors of the ancestor
or testator may “ follow his lands into the possession of a
purchaser from the heir or devisee if it can be proved that
such purchaser knew—(i) that there were debts of the
ancestor or testator left unsatisfied ; and also (ii) that the
heir or devisee to whom he paid his purchase-money in-
tended to apply it otherwise than in the payment of such
debts, Buf a purchaser, ignorant on either of these points,
has a safe title, for no duty is cast upon the purchaser
from the heir or devisee to enquire whether there are any '
debts of the ancestor or testator, or to see to the applica-
tion of his purchase-money. The decision in Corser v.
Cartwright® is an authority for this, even in the far
stronger case where there is an express charge of debts by
the testator on the devised estate, at lvast when the
devisee is also executor, for the Lord Chancellor cautiously
confined his judgment to the case before him, and it is
also an authorviby to show that even where thers is an
express charge of debts, the burden of proof is entirely
on the creditor to show that the purchaser from the devisee
had notice that the latter intended to misapply the pur-
chase-money.”" *

After & suit has been instituted for the purpose of ad-
ministering the trust, and o decrece has been made, the
trastees cannot act on their own responsibiliby, but must
come to the Court, whenever they have to do auny acts
regarding the property* They cannot commence or defend
any suib without the leave of the Court;® nor can trus-
tees for sale sell® And an executor cannot pay  debts,
or invest his testator's assets® But it has never been
decided that an executor after the institution of a suit

! Page 906, b PR - S 0 - RS T 4 R

* See further as to trustee’s receipts, Lewin, 7th Edn., 407—438,

! Mitchelson v, Piper, 8 Sim., 64 ; Shewen ». Vanderhorst, 1 R, and 5T,
847 B. 0., 2 R.oand M., 756 ; Minors v. Batbison, L. 1., 1 App. Cas,, 428,

" Jones v. Powell. 4 Beav., 6.
® Walker v. Smallwood, Ambl, 676 ;: Annersley ©. Ashurst, 3 P, Wms,,
282,
* Mitchelson v. Piper, 8 Sim., 64 ; Irby v. Irby., 24 Benv, 525,
* Widdowson v Duck, 3 Mer,, 404 ; Bethell v Abraham, L. B

17 Kq., 24.




" Seo Act X of 1877,8, 875,

(L




Trostee
canuok

| Fenounce
nfter ac-
ceptance.

LECTURE IX,

DISABILITIES OF TRUSTEES.

oA DU AP

Trusiee eanmot renounce after acceptance — Trnstes cannot delegate -— Employ-

ment of solicitor to invest — Delegation to co-trustea or eo-executor —
Necessary delegation — Co-executor — Delegation authorized by author of
trust — Representatives of surviving trustee — Frand by co-trustee — Dig-
cretionary frust — Ministerial aeis — Liability of agent — Co-trustees cannot
act singly — All trustees must join io' receipt and conveyunce-- Proof in
insolveucy — Exception to rule in case of public trust — Special TOWEE —
Acknowledgment — Costs of acting  independently — I[njunction — Homu-
neration for trouble — Carrying on business — Surviving pariner trustee —
Solicitor trustee — Extant of charge allowed — Costs — Trusten appointed
by Court — Professional charges not allowed — Settled acconnt -~ Remuner-
ation fixed by author of trust— Contract for remuneration with cestuis
trucient — Gift coupled with duty — Expenses of agent— Curators under
Act XIX of 1841 and Act XL of 1858 — Official Trustee ~ Administrator-
General —Trustee may not make a profit from his office « Finploying
trust-funds in trade — Componnding debts or mortgages and purchasing —
Purchase for benefit of cestui que trust — Cestui gue trust cannol give fo
trudtee — Rule applies to all El[‘luciary-re]m.ions-—-Parl;n_am_-_--?um hasing
share of deceased partuer — Instances of rule — Trustee retiving for a eons
sideration — lixtent of liability — Failure of heirs of destul qile trust =
Failure of next-of-kin -—Trustee for sale cannot purchise — Trusteo pur-
chasing from himself — That price fair immaterial — So natore of pl‘l‘lpai‘ﬁ"lt
or mode of purchase — Trustee who has never acted — When cadtut gue
trust may set aside sale — Trustee may not buy for anothey — Agent' of |

trustee may not purchase — Trustee taking lease — Time within which sals i

must be set aside — Confirmation — Purchase, from cestui que frust — Fidu-
cinry relation  dissolved — Burden of proof — Purchase by ereditors ——

Assignee — Leave to bid — Purchase from infants — Legal representatives ~.

Mortgagee — Lending to trustees,

AFTER 8 trustee has once accepted the trust, either ex-

pressly or impliedly, he cannot, by any act of his own,
without communication with his cestwi que trust, denude
himself of the character of trustee until he has performed
his trust ;! any subsequent renunciation will be void* Thus,
the trustee of a temple cannot alienate the trust-property
subject to the trusts attaching to it, and so get rid of the

! Ohalmer . Bradley, 1 Jac. & W., G8.
# Read », Truelove, Ambl,, 417,




'DELEGATION OF TRUST.

office’ The only way in which a trustee can obtain a
release from the office 13 by obtaining his discharge from
the Court,? or, if all the cestuis que trustent are competent
to contract, by obtaining their consent to his renuncia-
tion; or by retiring under a special power in the instru-
inent of trust. With the subject of appointments of new
trustecs I shall deal hereafter. Thus, where 4 was named
executor in & will, and acted on behalf of particnlar legatees,
disclaiming an intention of interfering generally, and after-
- wards renounced in favour of B, who was named & trustee
in the same will, and who thereupon obtained adminis-
tration with the will annexed; and B subsequently died
insolvent after having possessed himself of the assets—it
was held, that 4 was liable as executor notwithstandine
his renunciation, and was answerable for the acts of B,
* Executors,” said Lord Redesdale, “ must either wholly re-
nounce, or if they act to a certain extent as exeentors, and
take upon them that character, they can be discharged
only by administering the effects themselves, or by put-
ting the administration into the hands of a Court of
Hquity,”® Where a trustee gave a houd to convey trust-
properby, and the administrator of the cestui que trust sued
upon the hond and recovered the penalty, it was held,
nevertheless, upon a bill to compel a conveyance, that the

235
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irustee was liable to carry out the trust upon the penalty -

being refunded with interest.’

As ageneral rule, a frusteo cannot delegate his office.
If he does so, he will be liable for any breach of trust
committed by the person to whom the office has been en-
trusted, for trustees cannot divest themselves of their
© trust at their pleasure®  “Trustees,” said Lord Langdale®
. “who take on themselves the management of property for

the benefit of others, have no right to shift their duties on
other persons; and if ‘they employ an agent, they remain
subject to responsibility towards their cestwi que frust, for
whom they have undertaken the duty.” In that case the

! Rajah of Kovilagom v. Kottayath, 7 Mad, H. C. R., 210,
. * Doyle v, Blake, 2 Bch, & Lef., 245,

* Doyle v. Blake, 2 Sch, & Lef., 231 : see also Lowry ». Fulton, 9 Bim.,
104 ; ‘Belchior Francisco Ferras v, ‘Rogue Maxinuo Dos Angos; 9 8. D,
AL 921,

! Mooréeroft . Dowding, 2 ', Wins,, 814

* Bradwell », Oatchpole, 8 Swangt,, 79 (a).

! Larner v, Correy, & Beav., 517.
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Lrorvne trustees were empowered by the trast-deed to employ an

Employ=
ment o
solieitor
invest.

Delegation
to co-trus-
tee or co-
executor,

Necessary

delegation.

ageit, and the decree directed an enquiry as {0 whether
it was by the neglect or default of the trustees that they
were unable to render a better account. And in a subse-
quent case' Lord Langdale said: “In cases of breach of
grust, it is of great importance to the community that
trustees, who take on themselves the protection of the
property of others, should be made to feel that they wiil
bo held liable for trust-property which is lost by their
acts of omission or commission, and that such liability
will be enforced against them.”

Trustees have been held liable when they have employed

(o their solicitors to invest the trust-fund, and it has been losb

throngh the fraudulent acts of the persons employed. “If”
said Lord Fldon? “a trustee trusts an attorney, he must
abide by the effect of that confidence.,” And it is no defence
that, in the employment of the solicitor, ordinary care and
diseretion was exercised? In one case trustess were held
liahle for lending money on the valuation of the mortgagor’s
agent without looking into the matter themselves.*

Tf trustees or executors delegate the execution of the
trust or the distribution of the assets to one of their own
number, and a Joss ensnes through his wrongful act, they
will be liable, for it is the duty of each trustee or executor
to wateh over the trust-property.

Bub where an executor who had proved, but never acted,
veccived a bill of exchange by post on account of the
estate, and immediately sent it to the acting executor, and
it was lost—it was held, that the first executor was nab
liable, as he had never acted in the trust.® |

In Bz parte Belchier? it was sought to make the
assignee of a bankrupt liable for the default of a broker
who had been employed to sell some of the bankrapt's pro-
perty. Lord Hardwicke said: «If the assignee is chargeable

1 (thost v. Waller, 9 Beav., 447,

2 Chambers », Minchin, 7 Ves., 196.

3 Bostook », Floyer, L. R., 1 Eq., 26. Seo also Griffiths 2. Porber. |
91 Beav., 286 ; Ingle v. Partridge, 32 Beav., 661 ; Wood #. Weighbman,
L. R., 13 Bq., 434 ; In 7e Bird, L. R, 16 Xy, 203, As fo linbility of an
ussignee in bankruptey for loss cuused by acts of an attorney empowered
to vecover deht, see Lewin, Tth Edn,, 234 ?

i Ingle v. Partridge, 84 Beay., 411.

s Langford », Gascoyne, 11 Ves,, 333 ; Davis 2. Spmling, 1 R, & M,
66 ; Clough v. Bond, 3 M. & Cr., 497 ; Kaves v. Hickson, 30 Beav., 136,

¢ Balchen v. Scott, 2 Ves. Jr., 678, sy

7 Amb,, 218, 4 =4
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in this cese, no man in his senses would act as assignee Llcggrﬂn

under commissions of bankrupt. This Court has laid down
‘a rule with regard to the transactions of assignees, and
more so of trustees, so as not to strike a terror into man-
kind acting for the benefit of others, and not for their own.
Courts of Law, and Fquity too, are more strict as to execu-~
tors and administrators ;. but where trustees act by other
hands, either from necessity, or conformable to the common
usage of mankind, they are not answerable for losses. There
are two sorts of necessities : first, legal necessity ; secondly,
~moral mecessity. As to the first, & distinetion prevails
where two executors join in giving a discharge for money,
and one of them only receives it, they are both answerable
for it, beeause there is no necessity for both to join in the
discharge, the receipt of either being sufficient; but if
trustees join in giving a discharge, and one only receives,
the other is not answerable, because his joining in the dis-
charge was necessary.

“ Moral necessity, from the usage of mankind. If a
trustee acts as prudently for the trust as for himself and
aceording to the usage of business, he will not be liable.

“ If a trustee appoints rents to be paid to a banker at that
time in eredit, and the banker afterwards breaks, the trustee
is not answerable. So, in the employment of stewards and
agents, the receiver of Lord Plymouth’s estate' took bills
in the eountry of persons who at the time were reputed of
eredit and substance, in order to return the rents to Lon-
don : the bills were profested and the money lost, and yet
the steward was excused. None of these cases are on
account of necessity, but because. the persons acted in the
usual wethod of business.”*

Where an executor possessing assets of his testator hands go-exe-
over the assets to a co-executor, and they are misapplied cutor.

by him, the executor who so hands them over will be
angwerable for their misapplication, because he had a legal
right to retain them, and might have preserved them, and it
was his duty to doso; unless, indeed, they were so handed
over for the express purpose of a special administration by
the co-executor as for the payment of a particular debt.’

! Knight; », The Earl of Plymonth, 1 Dick, 120.

# Bea ante, p. 140; and also Wren ». Kirton, 11 Ves., 377 ; Massey v. Ban-
ner, 1.J. and W,, 248 ; Joy v, Campbell, 1 Sch. and Lef., 341,

® Davisw, Spurling, 1 R. and M., 66: and see Truteh o, Lampeeoll,
20 Beay., 116 ; Thompson v Finch, 22 Beav,, $16; 8 D, M. €., 560 ; Cowell
v. Gateombe, 27 Beav , 568, g
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DELEGATION OF TRUST,

But trustees cannot be answerable, if the instrument of
trust provides for delegation, and they follow the directions .
given by it. Thus, a testator by his will recommended his
executors to employ 4 (who had been in the testator’s own
employment) as their clerk or agent. The executors gave
A a power-of-attorney to receive debis, and /A subsequently
beesme insolvent. 1t was contended that the executors
were answerable for the default of 4; but Sir A. Hart said,
that if a testator pointed out an agent to be employed by
the executor, and such employee received a sum of money,
and immediately made default, the executor would ciear
himself by showing that the testator designated the persom,
and that he could not by the exercise of reasonable diligence
recover the money.!

Again, where property was bequeathed to trustecs upon
cortain trusts, to be executed by them or the survivor of
them, or the agsigns of such survivor, and one of the
trustees died,—it was held, that the survivor might
bequeath the trust-property to trustees upon the trusts
of the original: will? « Where,” said Lord Langdale,
“ga trust-estate is limited to several trustees and the
survivor of them, and the heirs of the survivor, and no
power of appointing new trustees is given, we observe a
personal confidence given, or at least probably given, to
every one of the several trustees, as any one may be the
survivor; the whole power will eventually come to that
one, and he is entrusted with it, and being so. he is not,
without a special power to assign it to any other, he
cannot of his own authority, during his own life, relieve
himself from the duties and responsibilities which he has
undertaken. ! -

“ But we cannot assume that the author of the trust
placed any personal confidence in the beir of the survivor ;
it cannot be known beforehand which one of the several
trustees may be the survivor; and as to the contingent
survivor, it cannot be known beforehand whether
he may have an heir or not, or whether the heir may
be ome, or may consist of many persons, trustworthy
or not, married women, infants, or bankrupts, within or
without the jurisdiction. The reasons, therefore, which

' Lowin, 7¢h Bd,, 248, oiting Kilbee v Steyd, 2 Moll, 199 ; Doyle 2.
Blake, 2 Sch. and Lef,, 232, 239,
2 Titley v, Wolstenbolme, T Beav, 424,



DELEGATION OF TRUST, 239

forbid the surviving trustee from making an assignment, Lrcrons
amder vivos, in such a case, do not seem to apply to an
assignment by devise or bequest ; which being made to
take effect only after the death of the last surviving trustee,
and consequently after the expiration of all personal con-
fidence, may perhaps not improperly be considered as made
without any violation or breach of trust. It is to take
effect enly at a time when there must be a substitution
or change of trustees,—there must be a devolution or
transmission of the estate to some one or more persons not
immediately or dirvectly trusted by the author of the
trast,—and the estate subject to the trusts must pass
either to the hwres natus ov howres factus of the gur-
viving trustee, and if the heir or heirs-at-law, whatever
may be their situation, condition, or number, must be the
substituted trustee or trustees, the greatest inconvenience
may arise, and there are no means of obviating them other
than by an application to the Court. With great respect
to those who think otherwise, and quite aware that some
inconveniences which can only be obviated in the Court
may arise from devising trust-estates to improper persons
for improper purposes, I cannot at present see my way
to the conclusion, that in the case contemplated, the sur-
viving trustee commits a breach of trust by not permitting
the trust-estate to descend, or by devising it to proper
persons, on the trusts to which it was subject in the hands
of the surviving trustees.”

And trustees are not liable to their cestuas que trustesni Frand by
for money belonging to the trast which a co-trustee gets “oFustee
into his possession without their consent or knowledge
and by a fraud upon them. Thus, where trustees drew a
cheque upon a hauker, and crossed the cheque with the
names of other bankers, and delivered it over to one of
their number for the purpose of paying it into the bank
of the bankers with whose name the cheque was ecrossed,
it was held, that the co-trustees were not liable for the
misapplieation of the mouey by the trustee to whom the

- cheque was delivered !

- If the trust is of a diseretionary character, a frustee Discretions
_ cannot delegate the execution of it under any circumstanees “~ ¥
“either to a stranger or to a co-trustee, or co-executor, and

. not only will &e trustee so delegating be liable for any

! Barnard ». Bagshaw, 3 DeG. J. and 8., 3560,
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Lecrune loss, but the exercise of the d1scret.10n by the substitute
IX.  will be actually void.!

Ministeriat A trustee may carry out the ministerial pol'blon of an

acts. act connected with the trust by attorney or proxy ; for
instance, if he has agreed to sell the trust-property, he may
execute the instrument transferring the property hy his
attomey, for he does not delegate any portion of the
eoufidence reposed in him.?

Lisbilityof  Lhe agent of a trustee is not accountable to the resfms

agent,  que trustent, though a substituted trustee is?® and payment
to an agent authorized by trustees to receive trust-moneys
discharges the person paying the money.* Anagent who
has been party to a breach of trust, will, howeéver, be res-
ponsible to the cestwis que trustent.?

Co-trastees  The office of co-trustees is joint, they all form as it

i?:fg"f;.m were one collective trustee, and therefore must execute
the duties of their office in their joint capacity.” Au act
done by one may be subsequently approveg by the other;
but the approval must be strictly proved’ It is nct
ancomxon to hear one of several trustees spoken of as the
wcting trustee, but the Court knows of no such distinetion ;
all whoaceept the office are in the eye of the law acting
trustees.  During the joint lives of the trustees if one
refuse to act, the other cannot act without him ; but the
trust devolves upon the Court.*

Alltrustees It follows from this doctrine of unity among co-trustees,

sl that they must all join in giving a receipt; and that, unless
the instrument of trust specially provides that the receipt
of some or one of the trustees shall be a discharge, a
recelpt not signed by all will be invalid® So they must.

and con- all join in a conveyance of the trust-estate.’
veyance,

! Alexander ». Alexander, 2 Ves., 648 ; Bradford . Belfield, 2 Sim., 2645
Hiteh o Loworthy 2 Hare, 200 ; brewa v, Dicken, 4 Ves., 97 ; Attorney-
General v. Glegp, 1 Atk,, 356,

2 Attorney-General v, Soott, 1 Ves. Br, 413 ; Br parte Rigby, 19 Ves., 463,

5 Myler ». Fitepatrick, ¢ Madd., 360 ; ‘Maw ». Pearson, 28 Beav., 196.

* Robertson ». Armstrong, 25 Beav,, ]"'3

& Tyler v, Fyler, 3 Beav., 550.

% Lewin, Tth Edn., citing £ parte Griffin, 2 G and I, 118,

? Messeena v. Ca.rr, L. R. 9 By, 260 ; Lee v, Bankey, X R., 15 Eq., 204,

& Doyly v, Sherratt, 2 l*.q Cas. a\hr 742 D

¥ Bee ante,p. 194 ; and Walker . Sy‘monds, 3 8wanst., 63 ; Hall v, l‘mm.k,
11 Beav., 519; Lee o, Sankey, L. RR., 15 Fq., 204,

i Tuwnley v, Sherborne, Budg a4
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If there are many trustees, the Court will order that the Imcruse
trust-moneys may be paid to them or any two of them.! X
 One of several executors may, on the insolvency of a proaf in
debtor to the estate, prove the debt; but one of several insolvency.
Arustecs cannot prove without the order of the Conrt?
. There is an exception to the general rule that all trustees Fixeeption
must ~ioin in execubing the office, in the case of a trust of ! X n
& publie character. There the act of the majority is to be public
considered the act of the whole body.® The majority of trust
course have no right to deal with the trust-property other-
- wise than according to the true -ebnstruction of the desd
of trusk.? -

Where a special power is given to trustees, it cannot be Special
gxorcised by the majority only, but all must join ; if the P*™"
settlement, for instance, declares that, on the death or resic-
nation of a trustee, the surviving or continuing trustees
shall appoint a successor, it is apprehended that the ap-
pointment of the new trustee must be the joint ach of all
the surviving or continuing trustees®

The Limitation Act ® provides, that nothing in ss. 19 and Acknow-
20 renders one of several joint executors or mortgagees 8"
chargeable by reason only of a written acknowledgment
signed, or of a payment made by, or by the agent of, any
other or others of them. This, corresponds with the
English law.’
| *“As co-trustees area joint body, the Court requires them, Costs of
unless wnder special circumstances, to defend a suit jointly; ﬁfmﬁn.z_
aud if they sever, the extra costs thereby occasioned must ently.
be borne by the defaulting party. Itis conceived that
this rule, so strictly observed in Court, must not be lost
gight of in transactions out of Court, and that co-trustees
are bound, unless they can show good reason to the con-
trary, to act by the same solicitor and the same counsel.
1t would be a strange anomaly if four trustees were allow-
ed only one solicitor and one counsel in Court, and four
separate solicitors and four separate counsel out of Court.

! Attorney-General #. Brickdals, 8 Beav., 223.
= K parte Bmith, 1 Deac,, 391,
# Wilkinson v. Malin, 2 Tyr,, 644; Younger v. Welham, 8 Swanst., 180,
4 Ward ». Hipwell, § Giff,, 547,
® Lewin, 7th Edn., 237, citing Re Congregational Church, Smethwick,
1 W. N, 196.  As to stock in the name of trustees, see Lewin, 238,
|6 XV of 1877, =, 2.
“ Bee Richardson v, Yonnge, L. B., 6 Ch,, 478.

31
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Lecrups Every trustee should be prepaved to act in harmony with
his co-trustees, or he should not accept the office. It may
be said that as each trustee is responsible for the due
administration of the trust, he ought to be at liberty to
employ a professional adviser of his owr choosing, but this
argument would, & fortiori, apply to so important s matter
as the defence of a suit, and yet there the Court pays no
attention to 16" * .

We have seen that the Court will not, as a rule, interfere
with a diseretionary power reposed in trustees, ante, p- 153,
But the Court has a controlling power over all trustees,?
and will interfere when the ﬁiscret.ion is mischievously
and ruinously exercised, as by leaving the trust-fund out-
standing on hazardous securities,® or where it is corraptly
exercised," or not exercised in good faith,! or where the
trustees misbehave’ or decline to exercise the discretion.’
In this last case the Court will not, ac a matter of COULSH,
exercise the discretion with whick the trustees are invested,
but will follow its own established and known rules. unless
the intention of the testator plainly appears to exclude such
a mode of proceeding.® Where a case has been shown for
bringing the trustees before the Court, the Court, though
1t will not control the discretion of the trustees, will still, to
use the words of Lord Hardwicke, “keep ahand over them,”? |
Injunction. The Court may, if necessary, interfere by injunction®

If the act complained of would be irremediable, the Court
will interfere as a matter of course™

[

gggi‘-fl::fa- A trustee, as such, has no right to any remuneration for
tronble, his trouble, skill, or loss of time in execubing the trust, for
the office, in the absence of any express stipulations between
the author of the trust and the trustee, isa purely honor-

! Lewin, 7th Edn,, 238.
* In re Hodges, Davey v. Ward, L. B., 7 Ch, Div,, 761,
® De Manneville ». Crompton, 1 V, and B., 359, )
! Potter ». Chapman, Ambl, 99; Fronch o, Davidson, 3 Madd., 402:
Talbot ». Marshfield, L. R.,3 Ch., 622 ; Thacker v. Key, L, B., 8 Eq., 408
* Byam ». Byam, 10 Beay., 65 ; He Wilkes’s Charity, 3 Mac, and G., 440,
¢ Attorney-General v. Glegg, Ambl,, 584, :
* Gude v. Worthington, 3 DeG. and Sm., 380; 7Zn rs Sanderson's
Trusts, 8 K. and J., 497.
* Prendergast ». Prendergast, 3 H. L. €., 197. ;
® Attorney-General v. Governors of Harrow School, 2 Ves., 851,
'° Balls v. 8trutt, 1 Hare, 146 ; M'Fadden v. Jenkyns, 1 Ph., 163,
. ™ In re Chertsey Market, 6 Price, 270 ; and see Kery on Injunctions,
2nd Edn,, 461.
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ary-oﬁe.' The leading case on this point is Robinson v. ngax-vjma

Peft:  There Lord Talbot, L. €., said: “ 1t is an established
rule, that a trustee, executor, or administrator shall have
no allowance for his care and trouble; the reason of which
geems to be, for that, on these prelences if allowed, the
trust-estate might be loaded and rendered of little value :
besides, the great difficulty there might be in settling and
adjusting the quantum of such allowance, especially as one
man’s time may be more valuable than that of another ; and
thers can be mo hardship in this respect upon any trustee
who may choose whether he will accept the trust or not.”
& The veason of therule,” said Lord Cottenham,? « is well
stated in Robinson v. Pett. It is not because the trust-
estato is in any particular case charged with more than it
might otherwise have to bear, but that the prineiple, if
allowed, would lead to such consequences in general.”®
“The true ground, however,” says Mr. Lewin®* * 15, that if
the trustee were allowed to perform the duties of the office,
and to claim compensation for his services, his interest
would be opposed to his duty, and as a matter of prudence,
the Court would not allow a trustee or executor to place
himself in such a false position.”

The rule extends to all persons Who acquire a fiduciary
character. Thus, an agent who becomes executor is nob
ontitled to charge commission on business done subse-
quently to the testator’s death,?® nor if he sells as trustee
will he be allowed more than expenses out of pocket.” So
an auctioneer, who is also mortgagee, cannot charge com-
mission for selling the mortgaged property;® and it is a
general rule that a mortgagee shall not be allowed to charge
for recsiving the vents of the mortgaged property per-
sonally’ A receiver is nob entitled to compensation for
trouble in doing acts which have not heen ordered.” Nor
is the committee of a lunatic’s estate entitled to any remu-

18P Wms, 132,
Moore #. Frowd, 3 My, and Cr., 50.
Sao also Hamilton . Wright, 9 C. and F., 111,
7th Edn., 537,
And see Burton ». Wookey, 6 Madd., 568,
o Sheriff ». Axe, 4 Russ,, 35.
? Kirkman . Booth, 11 Beav,, 273 ; Aynold v. Garner, 2 Ph., 231,
8 Matbthison . Clarke, 8 Drew., 3.
' Bonithon ». Hockmore, 1 Vern., 316; Langstafe 7. Fenwick, 10 Ves,
405 ; Nicholson v, Tubin, 3 K. and J., 1569,
W fp e Ormsby, 1 B, and B, 189,

™o |oW
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Lecruns nera,l:mn for his trouble. Where any allowance is made,
IX: it is not for his sake, but for tho« benefit of the estate, as

where rents cannot b effectually collected by the committee

without assistance.!

Carrying If a surviving partner earries on the busingss of !ha

oubusiness, oy rtnership retaining the deceased partner’s capital in the
concern, he will he considered as a constructive trustee, and
will have to account for the profits; but proper allowances
will be made for the management of the business? and the
amount of the allowances may be fixed by the Court
without an enquiry.?

Surviving  If, however, the surviving partner is an express trustee or

partner o executor, he will not, as a general rule, in the absence of
any direct stipulation, be entitled to an allowance for ears 'y
ing on the usiness,‘ or to make any charge for his
trouble or loss of time, although great advantages may
have accerued to his cestuis que trustent; as where he has
carried on a trade or business with gr oab personal trouble,
and at a great sacrifice of time, he will not be allowed to
charge for more than out-of-pocket expenses: and even
settlod accounts upon the footing of such charges will be
set aside”

Solicitor A solicitor who sustains the character of trustee will not,

trustee.  ynless there be an agreement for the purpose’ be per-
mitted to charge for his time, trouble or aLbendanm, but
only for his actual disbursements.” It would,” said Lord |
Lyndhurst, “be placing his interest at variance with the
duties he has to discharge. It is said, the bill may be
taxed, but that would not be a sufficient, check : the estate
has a right not only to the protection of the taxing officer,
but also to the vigilance and guardianship of the executor
or trustee: a trustee placed in the situation of a sohutol‘

m——

0‘ Rs Walker, 2 Phillips, 630 ; #e Westbrooke, ib,, 631 ; Anen., 10 Ves,,
103.

* Crawshay v Collins, 15 Ves.. 225; Brown v. De Tastet, Jae., 284 ;
Wedderburn ¢, Wedderburn, 22 Beav., ‘117,

* Forster o. Ridley, 4 DeG. J, and 8., 452,

¢ Burden ». Burden, 1 V.and B., I’F(i; Brocksopp v. Barnes, 5 Madd.,
90 ; Stocken v, Dawson, 6 Beav., 371,

® Brocksopp v. Barnes, 65 Madd., 90; Ayliffe v, Murray, 2 Atk., 88
Barrett v. Hartley, L. ., 2 Eq., 789, .

¢ In re Sherwood, 5 Beav., 838,

" Gomley ». Wood, 3 J, and Lat,, 678 ; Moore ». Frowd. # M. and [;r.,
4}2 GFruar I8 Palmer 4 Y. and C (-1.;, Lmughbon v. Broughton, & D,

160,
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% ht, if allowed to perform the duties of a solicitor and
e pmd for them, find it very often proper to institute
and carry on lerral proceedings, which he would not do if
‘he were to derive no emolument from them himself, and
if he were to employ another person.”! And the rule is
not restricted to cases of express trusts, but applies to the
case ;)f an executor or trustee, though there be no express
trust.
. When a solicitor has liberty to cherge for his professional
services, he can ounly charge for services strictly profes-
gional, and not for matters which an executor ought to have
done without the intervention of a solicitor, such as attend-
‘ance to pay premiums on policies, attemhng at the bank
to make transfers, attendances on auctioneers, legatees, and
creditors.?  The rule applies even where the business is
done hy the solicitor’s partner, who is not a frustee If,
however, the husiness is done exclusively by the partner
and he alone receives the costs to the exclusion of the
trustee-partner, the charge will be allowed ;° and so will the
costs of an agent, also a solicitor, for pmf‘eﬁswi,a] work.*
In one case it was held, that a suhc:t.nr' atrustee, might act
for his cestuis que trusient or hi mself and his co-trustees
or cestuis gue trusteni, provided the costs were not in-
ereased thereby.” But this ease has been since disapproved
of by the House of Lords in Manson v. Baillie® where
Lord Cranworth, C, said, that “the true principle is, that
each trustee should be a check and control on each and
all of the co-trustees—a principle which is placed in danger
by the allowance of a pecuniary profit.” .
'~ And in another case,” Lord Cranworth said: “The rule
lg)plic&ble to the subject bas been treated at the bar, as
it it were sufficiently enunciated, by saying, that a trustee
ghall not be able to make a pront of his trust ; but that is
not stating it so widely as it ought to he stated. The

! Lewin, 7th Edn., 510, citing New ». Jones, 9 Jarm. Prec., 838

2 Pollard v. Doyle, 1 Dr, and Sm., 319.

2 Harbin ». Darby, 28 Beav., 325,

! Collins v, Cary, 2 Beayv., 129 ; Christopher ». White, 10 Beav,, 523 ;
Lincolu », Windsor, & Hare, 158 ; Lyon . Baker, 6 De(. and Sm., 6232 ;
 Uradock ». Piper, 1 Mac. and G., '664.

¥ Clacke #. Carlon, 7 Jur., 'N. 8., 441; Mackintosh v, Nobinmoney
Dossee, 2 Ind, Jur., 162, =

8 Bur o, Brnbtnn, 2 Hare, 373.

Cradock . Pxper,lMao and G., 664,
“ 2 Macq., 80. " Broughtﬂn ©. Broughton, 6 D. M, G., 164
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rule really is, that no one who has a duty to perform
shall place himself in a situation to have his interests
conflicting with that duty, and a case for the application
of the rule is that of a trustee himself doing acts which
he might employ others to perform, and taking payment
in some way for doing them. As the trustee might make
the payment to others, this Court says, he shall not make
it to himself ; and it says the same in the case of agents,

REMUNERATION OF TRUSTEE,

where they may employ others under them. The good

sense of the rule is obvious, because it is one of the dufies
of a trustee to take care that no improper charges are
made by persons employed for the estate.”

In In the Matter of the Port Comning Land Co.' Phear,
J., drew a distinction between the case of a trustes and a
director of a public company, and allowed the claim of the
partner of one of the directors who did work for the
company as a solicitor, there being nothing to show that
he had not been duly appointed by the directors.

A wolicitor, who is also a trustee, who invests trust-
money on a mortgage, and is employed as the mortgagors
solicitor, and is paid by him, is not chargeable at the suit
of the cestui que trust with the profit thus made?

A solicitort-rustee, who aects for himself in a suit, will
be entitled to his costs against parties who unsueccessfully
attempt to set aside the trust-deed.?

Securities given to a solicitor-trustee to cover costs to
which he would not be entitled, will be set aside even as
sgainst a purchaser for value who had notice*

Where a trustee is appointed by the Court, and the
nature of the trust is such that he is fairly entitled to
compensation, he should take care to arrange for his
remuneration before he accepts the office® In Marshall v.
Holloway,® the decree, after reciting that the nature and
circumstances of the estate of the testator required the
application of a great proportion of time by and on the
part of the trustees for the due execution of the trusts
of his will in regard to his estate, and that they could not

1 6B, L. R, 27,

! Whitney v. 8mith, L. R., 4 Ch., 613,

* Pince v. Beatbie, 9 Jur., N. 8., 1119 ; see York v, Brown, 1 Cell., 260,

4 Gomley ». Wood, 3 J. and Lat., 678,

3 Brocksopp v, Barnes. & Madd., 90; Morison v. Morison, 4 M. and €.,
215 ; Newport . Bury, 23 Beav,, 30,

8 2 SBwanst., 453,
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nndertake to continue the execution of the trusts without Lrcrurs
the aid and assistance of A as & co-trustee, he having %
during the life of the testator had the principal and eon-
fidential management thereof, and being better acquainted
therewith than any other person, and that therefore

it would be for the benefit of the said testator’s estate

that he should continue to be a trustee thereof, and

the said 4 alleging that due attention to the affairs and
concerns of the said testator would require so much of his

time and attention as would be greatly prejudicial to his

other pursnits and concerns in business, and therefore that

he would not have undertaken to act therein, but under

the assurance that an application would be made to the

Yourt to authorize the allowance and payment of a reason-

able eompensation out of the testator’s estate for such his
labour and time, and that he could not continue to act
therein without such reasonable allowance being made to

him, ordered a reference to settle a reasonable allow-

ance to be made to 4 out of the testator’s estate for his

time, pains, and trouble in the execution of the trusts.

The Court will not allow a trustee to make professional profes-
charges for professional business done by bim for the trust, tioual = °
unless, of course, there is express authority given by the ool

“settlor, for, to do so would be to, place a person, having a
duty conflicting with his interest, in the position of having
to make out his own bill against himself, leaving any error
which might occur to be settled and set right at some
future occasion; but the Court will only allow him a salary.}

A cestui que trust is not estopped by a settlod account ferlea
with or release to his trustee, a solicitor, if he had no account.
independent legal advice ;* but otherwise if he had?

The author of the trust himself may, of course, direct Remaner-
a salary or other payment, or costs as between solicitor t;“’}l;‘t’l‘}'-;:
and elient, to be made to the trustee, to which he would of trust.
1ot be entitled without such direction;* and if the precise
amount is not fixed, an enquiry will be directed to ascer-
tain what will be a proper remuneration.”

1 Bainbrigge ». Blair, 8 Beav., 594.

2 Todd v. Wilson, 9 Beav., 486.

8 Stanes v, Parker, 9 Beav., 385 ; Re Wyche, 11 Bepv., 209.

+ Robinson v, Pett, 1 P. Wms, 132; Webb v. Earl of Shafteshury,
7 Ves., 480; Baker v. Martin, 8 8im., 26 ; Douglas ». Archbutt, 2 Deli,
and J., 148,

s Ellison v, Airey, 1 Ves.,115; Willis ». Kibble, 1 Beav., 569 ; Jack-
son v. Hamilton, 3 J. and Laf, 702,
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And where the instrument of trust does not make any
provision for the remuneration of the trustees, they may,
nevertheless, contract with the cestuis gue irustent, if the
latter are competent to contraet, for an allowance for time
and trouble expended in the administration of the trust!
In Ayliffe v. Murray,’ Lord Hardwicke said: “ Whether
upon general grounds a trustee may make an agreement
with his cestwi que trust for an extraordinary allowance,
over and above what he is allowed by the terms of the
trust, I think there may be cases where this Court would
establish such agreements, but at the same time would be
extremely cautious and wary in doing it. In general, thig
Court looks upon trusts as honorary, aund a burthen upon
the honour and conscience of the person intrusted, and not
undertaken upon mercenary views; and there is a stron
reason too against allowing anything beyond the terms o
the trust, because it gives an undue advantage to a trustee
to distress a cestui que trust, and therefore this Court has
always held a strict hand npon trustees in this particular.
If a trustee comes in a fair and open manner, and tells the
cestwi, que trust that he will not act in such a troublesome
and burthensome office, unless the cestui que trust will give
him a further compensation, over and above the terms of
the trust ,and it is contracted for between them, T will not
say this Court will set it aside, though there is no instance
wf)’ere they have confirmed such a bargain.”

' The - contract should in its terms explain the arrange-
ment, and if the trustee is a solicitor, the cestui que trusé
should have independent professional advice.?

If the trustee fail from any cause to perform his part
of the contract, the charges will not be allowed.*

If a gift is coupled with a duty, the duty must be pers
formed in order to entitle the donee to claim the gift.
Thus, if & bequest is given to an executor as remuneration
for his trouble, he will not be entitled to claim it unless
he proves the will and acts,” even though he is prevented
by the act of God, as in the case of severe illness, from
taking out probate.® So a gift of an annuity to a trustee,

I Douglas v, Archbutt, 2 DeG. and J,, 148,

2 3 Atk., 58. g

2 Moore 2. Frowd, 3 M. and Cr., 46.

4 Gould ». Fleetwood. 3 P. Wms., 251, n. (a).

& Blaney v. Watney, L. R.. 2 Eq., 418,

¢ Hanbury v. Spooner, & Beav,, 630 ; Re Hawkins Trusts, 33 Beay., 670.
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g0 long as he shall continue in the office of trustee, will de- Lecivsn
termine on the cesser of active trusts by the payment of the X
whole of the trust-property to a person absolutely enti- At
tled, withont a devolution of the office of trustee on any
other person!

Although a person acting in a fiduciary capacity may Expenses
not charge anything for his trouble, yet he may,as we OF wgpnte
have already seen, employ paid ageuts. So if an executor
employs a solicitor to do business for bim in the manage-
ment of the testator’s affairs, he will be allowed what he

ays the solicitor for such business,® unless the business
is such ag he should have transacted himself.*

If the accounts be complicated, and the executor or
trustee take upon himself to adjust and sebtle them,
although it may take up a greab deal of his time and
attention, the principle of equity is, that he cannot claim
compensation ; but if he choose to save his own trouble by
the employient of an accountant, he is entitled to charge
the irust-estate with it under the head of expenses”

- Curators appointed under Aet XIX of 1841 are allowed Curators
to receive remuneration at sinch rate as the Judge shall ;{}‘;‘E"af“"
think reasonable, but in no case exceeding 5 per cent isil
on the personal property and on the annnal profits
of the real property of the person whose estate has been
taken charge of (s.7). And the public curator and every
other administrator to whom a certificate has been granted and Act
under 5. 10 of Act XL of 1858 is entitled to commission XL°f
at a rate not exceeding 5 per cent on the sums received
and disbursed by him, or such other allowance to be paid
out of the minor’s estate as the Civil Court shall think
fit (s. 24),

The Official Trustee is entitled by way of remuneration oficial
in respect of all trust-property in his hands to commis- Trustee,
sion on all capital moneys received by him, of one and-a-~
half per cent on receipt; on all capital moneys invested by
him, a commission of one and-a-half per cent on iuvest-
ment; on all sums received by him by way of interest or
dividends in respect of moneys invested, a commission of

) Hull p. Christian, L. R., 17 Eq,, 546,

® Anfe, p. 212,

s Macnamara ». Jones, 2 Dick, 687.

* Harbin v. Darby, 28 Beav., 325.

* Tewin, 76h Edn., 543, citing New v. Jones, 9 Jaym. Prec, 338 ;
Henderson v, Mclver, § Mad., 275, '
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Leorore three quarter per cent, and on all rents collected by him,
: a commission of two and-a-balf per cent. (Act EVII ok
1864, 5. 11),

-&i‘t’g‘r’fﬂ‘ Formerly, adwinistrators in this countt y to the estates

General. . Of persons dying abroad were allowed a commission of b

per cent upon receipts or payments. This practice, how-
ever, was abolished in the Presidency of Bengal by Act VII
of 184.-‘} and in the Presidencies of Madras and Bombay by
Act TT of 18 50 ; and now it:is provided by the Administrator-
Generals’ Act! that “mno person other than the Administra
tor-Gleneral acting officially shall receive or retain any com-
mission or agency charges for anything done as executor
or administrator under any probate or letters of administra-
tion, or letters ad colligenda bona which have been granted
by the Supreme Court or High Court at Fort William in
Bengal since the passing of Act No. VIL of 1849, or by
either of the Supreme or High Courts at Madras and Bom-
bay since the passing of Act 1T of 1850, or which shall have
been or shall be granted by any Court of competent juris-
diction within the meaning of ss. 187 and 190 of the
Indian Succession Act.” Tt isille gal, therefore, for any person
other than the Administr ator Gieneral to char 'ge commis-
sion for administering estates? Section 52 of the Act pro-
vides, that the Administrator-General of Bengal shall be
entitled to commission at the rate of 3 per, cent, and
the Administrators-Gleneral of Madras and Bombay  respee-
tively at the rate of b per cenb upon the value of the assels
which they respectively colleet and distribute in dne course
of administration. The section docs not apply to the pro-
perty of officers and soldiers dying on service (s. 53). And
5. 55 authovizes the Governor-General in Council 60 alter

the rates of commission.

E.m:f:r It is ap invariable rule that a trustee shall gain no
makeapro- benefit to himself by any act done by him as trustee, but
fivirom  that all his acts shall be for the benefit of his cestu que
Mis office. 4ref, This rule was established in order to keep trustees
~ in the line of their duty.? So that wherever a frustee, or

one standing in the relation of a trustee, violates his duty,

and deals with the trust-estate for his own behoof, he must

account to the cestwi que trust for all the gain which he has

made ; as where a profit is made by employing trust-

' 11 of 1874, 8. 50. 2 e Cowie, I. L. R.. 6 Calo. 77.
t O'Herlihy v. Hedges, 1 Sch. and Lef., 126, per Lord Redesdule.
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money in buying and selling land, or stock, or in a commer- Lmﬁﬂnm

" gial adventure, in all these cases the profit made by the
transaction will not be allowed to go to the trustee, who
has so applied the money, but to the cestus que trust, whose

‘money has been so applied. In like manner, where a trus- .

too or executor has used the fund committed to his ecare in
stock speculations, though the loss, if any, must fall upon
himsekl,)eyet for every farthing of profit he may make he
will be accountable to the trust-estate. So, if he lay ount
the trust-money in a commercial adventure, as in buying or
fitting out & vessel for a voyage, or put it in the trade of
another person, from which he is to derive a certain stipu-
lated profit, he must account for the profits received by
the a(Fvonture or from the concern.' And the rule applies
0 a mortgagee, who is not allowed to have more out of the
mortgage-fund than his principal and interest.? Tt does
not matter that the original trust-fund has not been im-
paired | the rule is based on the principle that a trustee shall
not be allowed to do an act which brings his private intex-
este and his duty to the trust in conflict.”

251

8o, if a trustee or executor employs trust-funds in his Emploving

truat-funda

own: buginess, he must account to his cestuis que trustent iy wade,

for all profits made by so employing the trust-funds, and
he will beliable for all losgas® ™ « If” said Lord Cairns,” “a
partner in a trading firm dies, and if he constitutes one or
more of his copartners his executors, and if there is nothing
special in the contract of eopartnership, and if' the assets
“of the testator are not withdrawn from the copartner-
‘ghip, but are le(t in it, and no liguidation is arrived at, no
settlement of acconnts come to, it is a trite and familiar
rale in the Court of Chancery to hold, that the estate of
| that testator is, to all intents and purposes, entitled to the
benefit of o shave in the profits which are made in the
trade after his death. And if this should happen, which is
‘the principle of another class of cases, that the partnership

1 Docker r. Somes, 2 M. and K., 664 ; Burgess v. Wheate, 1 Eden, 177 ;
Middleton ». Spicer, 1 Bro. €. C., 201; & parte Andrevs, 2 Rose, 412,

® Gnubbins v. Creed, 2 Seh. and Lef., 214 ; e also Baldwin v, Bannister,
8 P. Wma., 251 (A); Dohgon » Land, 8 Hare, 220; Arneld o Garner,
2 Ph., 281 ; Matthison v, Clarke, 3 Drew., 8.

¥ Hamilton ». Wright, § C.and ¥, 111,

1 Poekor v. Somes, 2 M. and K., 655 ; Wedderburn ». Wedderburn,
2 Keen, 722; Willett ». Blandfora, 1 Hare. 265 ; Parker . Bloxam,
20 Beay., 296 3 Cummins v, Cumomnias, 8 Ir. By, 728; Townend 2, Townend,
1 Gife, 201, 8 Vyse v, Foster L, R., 7 H, L, 829,
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Leoroee articles have given the sarviving parfuers an option to take
IX. ' {o the interest of the testator on certain terms, at a certain
price to be fixed by arrangement after the death of the
testator, an option or power which may be accepted or
refused, but which, if accepted and acted upon, must be
acted upon according to the terms on which it is given—if,
1 say in a case of that kind, the surviving partners or one or
more of them, being also executors of tbe deceased partner,
are found not to have pursued exactly theterms of the power
or option which has been given, there again the power or
option to become purchasers of the intevest of the testator
after his death falls to the ground, and the partnership
remains an unliguidated partnership, to a due share of the
profits of which the estate of the testator will' contimue to
be entitled until liquidation actually takes place. It is
a rule without exeeption, that to authorize executors to
carry on & trade with the property of their testator, there
must be tho most distinet and positive authority and
direction given by the will itself for that purpose.”*
Compound-  Upon tﬁleae principles, if exeeutors or trustees eom-
ing debts pound debts or mortgages, and buy them in for less than
gages and is due thereon, they will not be allowed to take the bene-
purchasing fit, of the purchase themselves; but other creditors and
legatees will have the advantage of it, and for want of
them, the benefit will go to the party entitled to the sur-
plus; whereas if one who acts for himself, and is not in the
circumstances of an executor or trustee, buys in a mort-
gage or debt for Jess than is due, or for less than it is
worth, he will be allowed all that is due thereon.?
Purchase  Bub the rule that a trustee cannot purchase applies
for beuelt o]y where the trustee purchases for his own benefit. 1f
que tmust.  he buys for the benefit of his cestuis que lrustent, and they
repudiate the transaction, and it subsequently turns out
to be profitable, they cannot claim the benefit.’
Cemique S0 strongly do Courts of Equity object to allowing a
s can, rustee to make any profit out of the trust-estate, that it
e has been held that a eestwi que trust cannot give a bene-
fit to his trustee.!

]

| Xirlanan . Booth, 11 Beav., 273,

* Robinson ». Pett, 3 P. Wms,, 251 (A); Anon,, 1 8ulk, 156: Darey
v, Hall, 1 Vern, 49 ; Ex paris Lacey, 6 Ves., 625; Fosbrooke ». Balguy,
1 M. & K., 2¢6 ; Pooley . Quilter, 2 DeG. & J,, 827 ; Mackintosh v, Nobin«
money Dossea, 2 Ind, Jur., 162,

3 Barwell v. Barwell, 34 Beav., 871.

* Vaughton v. Neble, 30 Beay., 39,



'PARTNEES.

The rule that a trustee shall not be allowed to make a Lmorusn

profit out of the trust-property, applies not ouly to cases

where there is an express trust, and a certain fund is in gu.

the hands of frustees to be applied in a particular manner
for the benefit of particular persoms, but to all cases in
which persons stand in a fiduciary relation to each other.

Thus, partners are bound to use the joint property for Partners.

the benefit of all the owners, and one partner will not be
allowed to make profit to himself out of the partnershi
transactions! And if, after a partnership has terminated,
whatever the cause of the termination may be, one part-
ner carries on the partnership business and retains the
share of the ontgoing partner in the business, he must
account for the profits which he makes by the money he
has retained? subject to “just allowances” for special
gkill, industry, or ofther matters, by which profit is gained
apart from the use of capital?®

In Knox v. Gye* a difference of opinion arose as to
whether a surviving partner was a trustee for the repre-
gentatives of a deceased partner. TLord Westbury said:
“There is nothing fiduciary between the surviving partner
and the dead partner’s representatives, except that they may
respeetively sue cach other in equity. There are certain
legal rights and duties which attach to them; but it is &
mistake to apply the word trust’ to the legal relation
which is thereby created.” Lord Hatherley, on the other
band, said: “1 thought it was an elementavy principle of
law that the partnership, which at law survives to the
surviving partner, which carries to him at law the whole
interest 1n the partnership assets, which, treating him as
o joint tenant, vests the whole of the partuershig estates
in him, was always subject to the doctrine of a Court of
Equity ; that, in equity, the interest of a partner in the
partnership is that of a fenancy in common as between
the two partners : so that the executors of a deceased part-
ner have an interest in those assets which the surviving

. ! Orawshay v, Collins, 15 Ves,, 215 ; Bentley #. Craven, 18 Beav., 7b;
Parsons ». Haywaxd, 31 Beav,, 199,

¢ Crawshay v, Collins, 156 Ves., 218; Brown v. De Tastet, Jac., 284 ;
Wedderburn #. Wedderburn, 2 Keen, 722 : Flockton #. Bunning, L. R.,
BA Oh., 323 m, (6) ; Ramlal Thakursidas . Lakhmichand Muniram, 1 Bom.,

px., lx,

? Brown ». De Tastet, Jac., 231; Willett v. Blandford, 1 Hare, 253 ;
Docker ». Somes, 2 M. & K., 662,

1 L. R, 6 H. L., 656.
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GENERAL EXTENT OF RULE.

Lecrore pavtner alone can get ab, and that the surviving partner

Purchasing

ghare of
deceased

| -partner.

Instances
of rule,

alone having a legal interest in ‘the property, there arises,
necessarily, a right, as between the executors of the de-
ceased partner and him, to ivsist upon his holding those
assets, which he so collects, according to the partnership
interest, or subject to the share which the executors of the
deceased partner, in right of their testator, are entitled to
elaim, so much so, that it is trite law that a surviving
partner cannot make use of the assets of a deceased ;Ja._rt—
ner without being accountable for the nse he has made of
them. The executors of the deceased partner have a right
to a sale of every portion of the partnership property. 'So
completely are they held to be in a fiduciary position, so
completely are the assets, including the plant or houses,
the machinery or stock-in-trade, or whatever the descrip-
tion of property may be that comes into the hands of the
surviving partner by right of his survivorship at law, and
which are all vested in that surviving partner by right of
his survivorship at law, held to be property in all of
which, whether they are chattels of the partnership, or
estates of the partnership, the executors of a deceased
partner have an interest commensurate with the extent
of the share of their testator. They have a right, there-
fore, to have that property so disposed of, that it may be
applied under the direction of a Court of Equity according
to the equitable rights between the partners’ _

There is nothing, however, which prevents a surviving
partner from pr.u*chasin%'_ the share of a deceased partner
from his r¢presentatives. .

The principle that a person holding a fiduciary position
ghall not obtain for himself a benefit from the trust-funds;
extends to an agent becoming a trustee or executor;* guars
dians? (who are trustees of such property only as comes
to their hands);* directors of companies, who cannot be
allowed to make a profit out of work done by them for the
company beyond their regular salary as dirvectors unless

! Ghambers v, Howell, 11 Beav., 6. As to the effect of an heir or
devisee purchasing an incambrance, ses Tiewin, Tth Edn., 266

2 Sheriff v. Axe, 4 Russ., 38; Morret », Paske, 2 Atk., 64,

2 Powell ». Glover, 3 P. Wms., 251 ().

¢ Sleeman ». Wilson, L. R, 18 Hq., 41, I

5 Great Luxembourg Railway Oompany v. Magnay, 26 Reav., 586 ; Tm-
perial Merchantile Credit Association v. Coleman, L, R., 6 Ch., 558 ; L. R.,
6 H, L,, 189 ; Parker v, M'Kenna, L. R, 10 Ch.,96: Zn.vz Imperial Land
Co. of Marseilles, e parte Loarking, L. R., 4 Oh. Div,, 566,



RETIRING FOR CONBIDERATION,

-’thé articlos of association of the cumpany_expres.sliv stipu- Tmeru
i1 Jate that they may do work for the company in ¢ X

eir pri-
vate capacity, and receive remuneration for the -w.n'm'kl S0
done! And the rale applies to the officers ofs companies? or
yromoters?® inspectors under ereditor’s deeds ;* and it has
n held to extend to the mayor of a corporation® 8o a
broker,® or auctioneer,” who assumes a fiduciary position,

eannot eharge commission for selling the trast-property.
| unlesg expressly authorized to do so by the will® In
- Mowison v. Morison® an executor and trustee was appoint-

" ed a consignee, with the usual profits, by the Court, the
appointment heing for the benefit of the estate, And tras-
" tees who are bankers cannot advance money to the trust

‘at eompound interest, although such a course of procedure!

‘may be usual; but can only charge simple interest! A
trustee will not, as a general rule, be appointed a receiver,
the principle being that the person who accepts the office
of trustee engages to do the whole duty of a receiver with-
. out emolument. And if a receiver is appointed, the Court
looks to the trustee to examine with an adverse eye, to see
that the receiver does his duty. The consequence is, that
& trustee is seldom appointed receiver, and only when he

&a%ggeﬂ to act without emoluments
. Where a testator appointed two trustees as executors g,

of his will, but by a codicil he excluded them and appointed retiring fos il
£ le‘ ::;::IH]( er-

two other persons, one of whom retired in consideration o
a sum of money paid to him by one of the execluded trus-
. tees, and exccuted a deed appointing the excluded trustee
t0 act as trustee in his room, the Court directed the new
trustee to be removed and the deed to be cancelled, declared
the conveyance to be void, and direeted the purchase-money
to form part’of the assets.”

! Imparial Merchantile Credit Association ». Coleman, L. R. 6 Ch.,
658 ; see In re The Pork Cauning Co., 6 B. L. R, 278,
& In r¢ Morvah Mining Co., McKay's Case, L R. 2 Ch, Div,, 1.
# New Sombrero Phosphate Co. 2. Erlanger, L. R., 5 Ch. Div., 73 ; Bag-
nall v, Cavlton, L. K,, 6 Ch, Div., 371.
* Chaplin ». Young (No. ), 83 Beav., 414,
% Bowes #. The Ciby of Toronto, 11 Moore’s P, C, C., 463,
% Arnold », Garner. 2 Phillips, 281,
/% Matbhison . Clarke, 8 Drew., 3 ; Kirkman ». Booth, 11 Beav., 273,
® Douglas v, Avehbutt, 2 DeG. and 7., 148,
24 M, and Cx, 215. 1 (rosskill . Bower, 32 Beav., 86,
M —— v Jolland, 8 Ves., 72 ; Sykes v. Hastings, 11 Ves,, 363 ; Subton
0. Jones, 156 Ves,, 684,
. M Bugden v, Croseland, 3 Sm. and G., 192

]
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Trervrn  If the person using the trust-fund is not a trustee, he
- IX - will be liable to the cestwi que trist only for the principal
Extont ot nd interest, but not for the profits; as for example, where
lisbility. 4 trustee lends the trust-fund to a trader to be used in
his business, in this case there is no fiduciary relationship
between the trader and the cestui que trust, and the trader

is only liable as on an ordinary loan*
Failare of  If property is vested in a trustee upon trust for a certain
“;‘;i";’i ‘;"M person and his heirs, and such person dies without heirs and
iy intestate, the trustee will then be entitled to hold the pro-
vty for his own purposes. The author of the trust has
parted with his intevest, and there is no person claiming
through the cestui que trust who has any right of suit
against the trustee. Under these circumstances, the trustee
can retain the property, not from any positive right in
himself, but because there is no person entitled to oust him

! from possession?

Paillore of  If & cestui que trust of chattels, whether real or personal,
kin, dies intestate without leaving any next-of-kin, the bene-
ficial interest will not in this case remain with the trustee,

but, like all other bone wvacantio, will vest in the Crown

by the prerogative.?

Trustee for  There is another class of cases in which the prineiple,
;"‘i‘ﬁ:ﬁ:::“ that a trustee shall not be allowed to do any act which
" brings his interest and his duty as a trustee in conflict, is
applied,—namely, those cases where a trustee for the sale of
trust-property himself becomes the purebaser. These cases
again may be divided into two classes: (1) where the trus-
tee attempts to purchase directly from himself, (2) where
the purchase is effected by contract or agreement between

the trustee and his cestui que trust.
Trastee In the first class of cases, the rule is absolute that a
{’;“,‘;fl”‘f:i‘;'_ trustec shall not buy from himself The prineiple is, that
self, as the trustee is bound by his duty to acquire all the
knowledge possible to enable him to sell to the utmost
advantage for the cestui que trust, the question what
knowledge he has obtained, and whether he has fairly

! Stroud . Gwyer, 28 Beav., 130 ; Townend ». Townend, 1 Giff., 210 ;
Simpson v, Chapman, 4 DeG. M. and G., 154 ; Macdonald ». Richardson,
1 Giff,, 81, i

? Burgoss v, Wheate, 1 Eden, 177; Taylor ». Haygarth, 14 Sim., 83
gee Lewin, 7th Edn., 259,

* Bee Lewin, 7th Eda., 262

KI‘.. h
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given the benefit of that knowledge to the cestud que trust,
which he acquires at the expense of the cestui que trust,
no Court, can discuss with competent sufficiency or safety
to the parties;® the same person cannot be both buyer
and seller ; “he who undertakes to act for another in any
matter, shall not in the same matter act for himself”*

The reason why a trustee is not permitted to purchase
is, because the Court will not permit a man to have an
interest adverse and inconsistent with the daty which he
owes to another ; and as a trustee for sale is bound to get
the best price for property to be sold that he can, the Court
will not permit him to have an interest of his own adverse
to the c[)ischarge of his duty to his principal. If heis

257
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the purchaser, he is interested in getting the property af

the lowest price he can; but if he is acting bond fide for
the owner of the property, his duty is to sell at the best
price he can obtain; and the Court will not permit a
party to place himself in a situation in which his interest
aonflicts with his duty; for taking mankind ab large, it
is not very safe to allow a man to put his private interest
in conflict with the duty which he owes to another®

It may be that the price given is fair, and that the trustee
has not gaived any advantage by the transaction, the pur-
chase is nevertheless invalid* “The rule I take to be
this,” said Lord Eldon’ “not that a trustee cannot buy
from his cestui que trust, but that he shall not ‘buy from
himself.” ¢ Without any consideration of fraud, or looking
beyond the relation of the parties, that contract is void,”
said Lord FKrskine® spewking of the case of a trustee
selling to himself. IF the trustee has made a profit on
the transaction, as by a vesale, he will have to account for
such profit.* |

The nature of the property is immaterial; the rule
applies whether the property is moveable or immoveable.”

V. B parte James, 8 Ves,, 348,

2 Whichcote ». Lawrenos, 3 Ves., 750, per Lorxd Loughherough, I.'0, ;
B parte Lacay, 6 Ves., 626 ; e Bloye’s Trust, 1 Mac. and G-, 495,
87 Iy pe Bloye's Trust, 1 Mac. and G., 495, per Lord Crauworth ; and see
o parie Bennett, 10 Ves,, 394,

S Bo parts James, 8 Ves, 348; Er parts Benneth, 10 Ves,, 393 Er
parte Lacey, 6 Ves., 627

& @ parte Lacey, 6 Ves., 627, * Morse v. Royal, 12 Ves,, 372,

? And see Randall v, Errington, 10 Ves., 425,

8 Fox v. Mackreth, 2 Bro, €. (., 400; Whicheote v, Lawrence, 3 Ves., 740.

* Hall », Hallots, 1 Cox, 134 ; Crowe v. Ballard, 2 Oox, 258 ; Killick .
Flexney, 4 Bro. €. 0., 160 ; Watson v, Toone, 6 Mad,, 153. 3
N 33
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TRUSTEE PURCHASING TRUST-ESTATE.

So it is immaterial that the purchase is made by the
trustee at a public sale by auction! “If persons who are
trustees to sell an estate are there professedly as bidders
to buy, that is a discouragement to others to bid. The
persons present: seeing the seller there to bid for the estate
to or above its value, do not like to enter into that com-
petition.”” And it makes no difference that the purchase 1s
in the name of another person as the trustee’s agent.’
And the rale applies to the case of one of several trustees
buying for himself* '

So a trustee may not purchase for another person. “ One
of the reasons for sefting aside such transactions,” said
Sir Barnes Peacock,® “is, that the purchaser is presumed
from hig position to have better means than the vendor
has of ascertaining the value of the property purchased.
Well, then, if a person knowing that another holds a
fiduciary position and has a better knowledge of the value
than the vendor, employs that person to purchase for him,
and the trustee purchases secretly in his own name for
the benefit of that other, it appears to their Lovdships that
the sale is equally invalid against the person for ywhose

benefit it is purchased by the trustee as it would be

against the trustee himself.”

A mortgagee, who sells under a power of sale, cannof,
except with the leave of the Court, be allowed to purchase
the mortgaged estate.’

A person who has heen named as a trustee for sale in
an instrument, but who has never accepted or acted in
the trust, is not a trustee ; and consequently he will not
be disabled from purchasing the trust-property.’ So a
merely nominal trustee may purchase. In this case there
is no conflict between duty and interest on the part of the

1 Campbell », Walker, 5 Ves, 678; 13 Ves, 601; Lister v. Lister,
6 Ves., 631 ; Sanderson »., Walker, 18 Ves., 601 ; Dowues v. Grazebrook,
3 Mer., 200.

2 B parte Lacey, 6 Ves., 629, per Lord Eldon.

§ Whelpdale v, Cookeon, 1 Ves., 9; Campbell v, Walker, & Ves, 6785
13 Ves., 601 ; Downes v. Grazebrook, 3 Mer,, 200; Randall v, Errington,
10 Ves., 423, '

4 Whichcote v, Lawrence, 3 Ves., 740 : Morse ». Royal, 12 Ves, 374,

5 Dhonender Chunder Mookerjee v. Mutty Lall Mookerjee, 14 B. L. K,
283 : (8. 0) 23 W. R., 6. /

- % Downes v, Grazebrook, 3 Mer,, 200: 8. M, Kamini Debi v. Ram-
Tochan SBirkar, 5 B. L. R., 458.
7 Chambers v, Waters, 8 Sim,, 42 ; Stacey v. Elph, 1 M, and K., 105,
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trustee, and there is no object in preventing him from be-. Lucrure
coming a purchaser. - i

However fair, open, and honest the transaction may be, when
althongh the trustee may have given as much for the pro- gestui gue
perty as it is reasonably worth, and as much as any one A
else would give; and although no fraud, mismanagement, sale.
or negligence appears to the Court, yet the sale is always
liable to be set aside at the suit of the cestui que trust?

Xt is, as we bave seen, immaterial that the trustee has not
made any advantage. “If the connection (between the
trusteo and ¢estui que frust) does not satisfactorily appear
to have been dissolved,” said Lord Eldon? “it is in the
choice of the cestuts que trustent, whether they will take
back the property or not. It is founded upon this, that
though you may see in a particular case that he has not A
made advantage, it is utterly impossible to examine upon
gatisfactory evidence in the power of the Court—hby which
4 'mean in' the power of the parties—in nineby-nine cases
out of an hundred, whether he has made advantage or
not. Suppose a trustee buys any estate, aud by the know-
ledge acquired in that character discovers a valuable coal-
mine under it; and locking that up in his own breast,
enters into a contract with the cestwi que trust, if he
chooses, how can the Court try that against that denial ?
The probability is, that a trustee who has once conceived
such a purpose will never disclose it; and the cestui que
trust will be effectually defranded.”*

0 said Lord Eldon in another case” “a trustee can
buy in an hovest case, he may in a case having that ap-
pearanee, but which, from the infirmity of human testimony,
may be grossly otherwise.”

The duties imposed upon trustees prevent their buying Trustee
for themselves, and it follows from the general rule that ;,‘l&,"f‘::_"
they cannot be permitted to buy for a third person; for another,
tha Court can, with as little effect, examine whether that
was done by making an undue use of the information
received in the course of their duty in the one case as in
the other.®

1 Bee Lewin on Trusts, Tth Hdn., 439,
2 Campbell v. Walker, 5 Ves., 678 ; (Hibson ¢, Jeyes, 6 Ves.,, 266: Zan

parte Yacey, ib., 625; Randall v. Errington, 10 Ves, 423: Downes o, it
Girazebrook, 3 Mer.. 209, ! Bw parte Lacey, 6 Ves., 627, T
! And ges fiw parte James, 8 Ves,, 537, o]
& Fn parte Bennett. 10 Ves,, 385. A

* Coles v. Trecothick, 9 Ves,, 218 ; Fr parte Bennett, 10 Ves., 100,
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LIMITATION.

The agont of a trustee for the sale of an estate employed
for the sale of the estate canmot purchase;’ the reasons
which disqualify his principal from purchasing apply
equally to Lim. ~Practically, he is the person who conducts
the sale, and it is on his exertions that the result of the
sale depends; and, therefore, to say that the principal is
incapacitated, but that the agent is not, would be an absurd
distinction, the reason remaining the same and being as
applicable to the one as to the othert

An agent not for sale, but for management only, end a
receiver appointed by the Court, stand in a confidential
relation, and cannot purchase without putting themselves
at arm’s length and a full disclosure of their knowledge.®

The principle that we are now considering applies to
the case of a trustee taking a lease of the trust-property
to himself. His duty and his interest may conflict, and
therefore, if the lease is advantageous to him, for that is
equivalent to a purchase, he must account to the cestii qire
trust for the profits, and must give up the lease; if it is
disadvantageous to him, he will be held to bis bargain.*

Although the Limitation Act (Act XV of 1877, 8. 10) pro-
vides, that no suit against a person in whom property has
become vested in trust for any specifie purpose, or against
his legal representatives or assigns (not being assigns for
valnable consideration) for the purpose of following in his
or their hands such property, shall be barred by any length
of time ; yet a cestui que trust who seeks to set aside a
purchase must do so within a reasonable time," otherwise
if he allows the trustee to remain in possession for a
length of time as absolute owner, his right to relief may
be affected by his acquiescence.” What periodof fime would
operate as an absolute bar to relief cannot be laid down
exactly. Relief has been refused after an acquiescence of
seventeen years.’

1 Whitcomb ». Minchin, 5 Mad., 91.

* Re Bloye's Trust, 1 Mac. & G.. 495.

¢ T.ewin on Trusts. Tth Edn., 440, citing King ». Anderson, 8 1. B,
Baq., 147, 625; Alven ¢ Bond, 1 Flau. & Kelly, 196; ‘White ». Tommy,
1 Flan. & Kelly, 224. ;

+ Ir parte Hughes, 6 Ves,, 617 ; Parker v, Brooke, 9 Ves., 883; The
Attornay-Geperal #. The Earl of Clarendon, 17 Ves., 600.

5 (ampbell v Walker, 5 Ves., 680 ; Chalmer v, Bradley, 1 J.& W, 69;
Webb 2. Rorke, 2 Sch. & Lef,, 672,

8 B parte James, 8 Ves., 351 ; Randall ». Errington, 10 Ves.| 4273
Webb v. Rorke, 2 Sch, & Lel,, 672 ; Patkes v. White, 11 Vos,, 226.

7 Baker v, Baker, 18 Beav,, 398,
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And in Oliver v. Cowrt} Richards, €. B, seemed to think Lecrure
that twelve years would be sufficient. Much of course X
would depend upon the naiure of the transaction.”

Sales have been set aside after acquiescence for ten’
and eleven years! But if there has been disguise and
concealment on the part of the trustee, the purchase may
be set aside even after an interval of twenty years;® and
theve can, of course, be no acquiescence on the part of per-
sons who are mot competent to contract. Nor can there
be acquiescence if the cestui que trust was ignorant of the
fact that the trustee was the purchaser.’

The rule as to acquiescence will not apply with the :
game foree if the cestui que trust has been hindered from i il
taking proceedings by poverty” or in the case of credi- ' Al
tors® But they may be barred by gross laches, such as A
delay for thirty-three years’ Sttt

If the cestud que trust is a person competent to contract, confirma-
he may contirm the sale, and will be estopped from subse- tion.
quently disputing it unless the confirmation has been
obtained fraudulently, or he was ignorant of the facts." _

The confirmation musf not be contemporaneous with R REAY
the conveyance'® and it must be the solemn and deli- - AN
berate act of the cestwi que trust’ s (T
. Although a trustee for sale cannot, g0 long as he remains pyrehoss AT

a trustee, purchase from himself, yet he may, under cevtain from cestui
que trust,

' 18 Price, 167,

* Sea also Morse o, Royal, 12 Ves,, 374 ; Price v, Byrn, cited b Ves,. 681 ;
Barwell ». Barwell, 34 Beav., 871; Champicn v. Righy, 1 R. & M., 539 ;
Roberte o, Tunstoll, 4 Hare, 257.

¥ Hall », Noyes, cited in 3 Ves., 749,

1 Murphy 2. O'Shen, 2 J. & Lat., 422.

8 Watson ¢. Toone, 6 Siadd., 153.

¢ Randall #. Brrington, 10 Ves., 423 ; Chalmer . Bradley, 1J, & W.,, 51

7 Robherts v. Tunstall, 4 Hare, 267.

§ Whicheote ». Lawrence, 8 Ves.. 740 Ee parte Smith, 1 D. & C,
267 ; Anon., cited in 6 Ves., 632 ; Kidney v. Cussmaker, 12 Ves., 168 ; York
Buildings Co. v. Mackenzie, 8 Bro. P. C., 42.

" Heroy v, Dinwoody, 2 Ves. Jr., 87 ; Scott v. Nesbitt, 14 Ves,, 446.

1 Movse ». Rogal, 12 Ves,, 355 ; Clarke v. Swaile, 2 Eden, 134; Ches-
torfield v. Janssen, 2 Ves., 125 ; Scott v, Davis, 4 M. & €., 92.

U Murray v. Palmer, 2 Sch. & Lef., 486 ; Morse v. Royal, 12 Ves., 3
Adoms v, Clifton, 1 Russ,, 207 ; Cockrell ». Cholmeley, 1 R. & M., 42
gh?lmer v, Bradley, 1 Jac. & W., 61 ; Dunbar ». Tredennick, 2 B. & B,

17.
|1 12 Wood ». Downes, 18 Ves., 128 ; Moxse ». Royal, 12 Ves., 373; Scott
» Davis, + M. & C., 91; Robarts ». Tunstall, 4 Hare, 267,

&‘;‘Cagpent.er v, Heriot, 1 Eden, 838 ; Montmorency v. Dovereux, 7 C,
. 188, )

785
D,
i) 3
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PURCHASE FROM CESTUI QUE TRUST.

eircumstances, purchase from his cestui que trust® <If)”
said Lord Eldon? “a trustee will 80 deal with his cestui que
frust that the amount of the transaction shakes off the
obligation that attaches upon him as trustee, then he may
buy.” 1In Coles v. Trecothick® the same learned Judge said
“ Upon the question as to a purchase by a trustee from the
cestui que trust, T agree the cestui que trust may deal
with his trustee so, that the trustee may become the pur-
chaser of the estate. But, though permitted, it is a trans-
action of great delicacy, and which the Court will watch
with the utmost diligence;so much, that it is very hazardous
for a trastee to engage in such a transaction . . . .
trustee may buy from the cestui que trust, provided there
is a distinct and clear contract, ascertained to be such after
a jealous and scrupulous examination of all the circam-
stances, proving that the cesfui que frust intended the
trustee should buy, and fhere is no frand, no concealment,
no advantage taken by the trustee of information acquired
by him in the character of trustee. I admit it is a difficult
case to make out, wherever it is contended, that the excep-
tion prevails”’*

If the relation of trustee and cestui que trust has been
in some way dissolved, or if not, the parties are so much
at arm’s Jength that they agree to take the character of
purchaser and vendor/—if the cestui que trust is well ad-
vised of what his rights are,’ and it is distinetly and fully
understood by him that he is selling to the trustee, and the
trustee takes no advantage of his situation to produce a
beneficial bargain to himself] the trustee may purchase
from his cestur que trust, for then he purchases not indeed
from himself as trustee, but undera specific contract with his
cestut que trust®  The consequence is, that until the trustee
has by contract done what all the cases admit he may do,—
that is to say, effectually shaken off the character of trustee,
and put himgelf in circumstances in which he shall be no

* Ayliffe v. Murray, 2 Atk, §9; Whicheote v. Lawrenoe, 8 Ves, 760 ;
Gibson v Jeyes, 6 Ves., 277, !

2 B parte Lacey, 6 Ves., 626,

* 9 Ves, 234,

1 And see Randall », Zrringbon, 10 Ves., 426 ; Downes », Grazebrook,
8 Mer., 208 ; Morse v, Royal, 12 Ves., 373.

¥ Gibson v, Jeyes, 6 'Ves, 277,

¢ Spring v, Pride, 4 Ded, J, and 8., 405,

? Randall v. Errington, 10 Ves.,, 427.

¥ Downes ¢. Grazebrook, 3 Mer,, 208,
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longer the person entrusted to sell, he shall not buy for Lrcruns
himself ! i

The burden of proof to show the bona fides of the trans- purden of
action throughout, that the utmost price that could have prok
been |7 roduced was obtained, and that the cestwi que
drust hes ul in any way been defraunded, lies upon the
trustee.”

A trustee cannot be allowed to act up to the time of sale,
to get all the information that may be useful to him, and
then to discharge himself from the character of trustee
and buy for himself. He must at the time of purchase
have fully shaken off the character of trustee by the
consent of the cestui que trust freely given, after full
information and after the right to purchase has been
bargained for.?

here the cestui que trust has taken upon himself the

conduet of all the preliminary proccedings requisite for the
sale, such as the surveys, the mode and conditions of sile,
the plang, the choice of the auctioneer; and has thus
yequired 8 perfect knowledge of the value of the property,
wiid the trustee has not been in a situation to acquire any
¢xelusive information respecting the property, and a eou-
tract has then been made for sale by the cestui que trust
to the trustee, the Court will deal with the contract as if
made between two indifferent persons putting each other
at axm’s length, and will give effect to the sale, though
made for an inadequate price.”

So the purchase has been supported where the cestui que
trust proposed and pressed it upon the trustee.

And where the trustee had exerted himself considerably
to sell the trust-estate, but had not been able to meet with
a purchaser, and subsequently agreed to purchase the
premises for himself, with the consent and approval of the
cestui que trust, Lord Norvthington refused to set the trans-
action aside, though he said that he did notlike the cireum-
stance of a trustee dealing with his cestui que trust.®

The solicitor of the eestwi que trust cannot, in the absence
of express authority from his client, enter into a coutract

[ T T, o P )

\ Eo parte Bennett, 10 Ves,, 394,

* Denton ¥, Donner, 28 Beav,, 290 ; Luff ». Lord, 34 Beav., 226,

® Br parte James, 8 Ves., 353 ; Spring v, Pride, 4 DeG. J. and 5., 395,
4 Coles v. Trecothick, § Ves,, 248,

® Morse . Royal, 12 Ves,, 355,

¢ Clarke v, Bwaile, 2 Eden, 134, |
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PURCHASE BY CREDITORS.

with the trustee for the purchase by the trustee of the
trust-property.! i i -

Where the cestuis que trustent are creditors of an insol-
vent estate, the trustee can only purchase with the consent
of all the creditors. In Whelpdale v. Cookson,” Lord Hard-
wicke confirmed the sale in case the majority of the credi
tors interested should not dissent. Lord Eldon, however,
in Biw parte Lacey® differed from Lord Hardwicke, saying
“I doubt the authority of that case; for if the trustee is a
trustee for all the creditors, he is a trustee for them all in
the article of selling to others; and if the jealousy of the
Court arises from the diffienlty of a cestui gue trust duly
informing himself what is most or least for his advantage,
L bave considerable doubt whether the majority in that
article can bind the minority.”

Leave has been given to assignees to purchase upon the
condition that the consent of the creditors at a meeting
called for the purpose shall have been first obtained.*

The Court will not, where the cestuis que trustent are
sui juris, give the trustee leave to bid at a sale by auction.
In the case of infants, as we shall see presently, the rule is
different. It is for the cestui que trust, the person. interested,
to decide whether he will sell to the trustee, and not a mat-
ter for the Court.” The reason why a trustee is not allow-
ed to Lid ig, because he must have acquired much informa-
tion, and the Court could feel no security that he would
do his duty and communicate this information so as to
raise the price if he had a prospect of becoming a pur-
chaser. But if the Court is satisfied that no purchascr, at
an adequate price, can be found, then the trustee may be
allowed to make proposals and to become the purchaser.®

The cestuis que trustent must be in such a position that
they can act for themselves, and can effectually contract
with the trustee. A purchase, therefore, by a trustee from
infant cestwis qife trustent will be void, as the cestuis que
trustent are persons incapable of entering into a binding
contract.” It may be that the trustee is willing to give

' Downes v, Grazebroolk, 3 Mer., 208.

* Uited in Canipbell . Walker, 5 Ves,, 682,

* 6 Ves., 628,

Y Ex purte Bage, 4 Madd,, 459; dAnon., 2 Russ,, 350,

¥ Hr parte James, 8 Ves,, 52,

® Tennant v. Trenchard, L. R., 4 Ch., 54T,

* Campbell v. Walker, 5 Ves,, 682 ; Sanderson v, Walker, 13 Ves,, 601,
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more than any one else for the property; and in such a Lrcrure

case the only way by which he can safely purchase is to 1%

institute a suit, and apply to ths Court by motion to lot 7

him be the purchaser, saying that so much is bid and that

he will give more. The Court will examine intq, the cir-

cumstanees,—ask who had the conduet of the transaction,— I
‘whether there is any reason to suppose the premises could el

be sold better ; and upon the result of that inquiry will

let snother person prepave the pavticulars of sale, and let a

the trustee bid.*

An executor or administrator cannot be permitted, either f.ep row

immediately or hy means of a trustee, to be the purchaser presenta- s

of any parts of the assets of his testator or intestate, bus "™ ke
- will be considered as a trustee for the persons interested, and Hi
‘must account to them for the utmost extent of the profit

made by him.? And the general rule that a trustee shall

not yurcl'lase trust-property applies to an executor de son

tort,” or an agent,* and to any persons who may stand in

& fiduciary position. _

But the rule does not extend to a purchase by a mort- Mortgages,

gagee from his mortgagor, for the circumstance that two '

parties stand to each other in the relation oi trustee and

cestuwi que trust does not affect any dealing between them
 unconnected with the subject of the trust® Nor is there

any principle in equity that a surviving partner cannot

purchase the share of a deceased partner from his represent-

atives® And a creditor 4aking oubt execution is not pre-

cluded from becoming the purchaser of the property seized

under it.” :

If the instrument ereating the trust authorizes the trus- Lending to
tecs to invest on personal security, it is a breach of trust Tustees.
if the trustees lend to one of themselves. The author of
the trust relies upon the united vigilance of all the trustees
with respect to the solvency of the borrower, and the

! Camphell @, Walker, 5 Vas., 681 : Farmer v, Dean, 32 Beav., 897,

= Hall n. Hallett, 1 Cox. 134 : Killick ». Flexney, 1 Bro. C. C,, 161
Watson o, Toone, 6 Mad., 155,

* Mulvany =, Dillon, 1 B. and B., 408,

Y King v. Anderson, I. R., 8 Eq., 626; Murphy v, 0'Shea, 2 J, and Lat.,

422,
& Knight . Majoribanks, 11 Beav., 3492 ; 2 Mao. and &, 10.
¢ Chambers v. Hlowell, 11 Beav., 6,
* Btratford v, Twynam, Jac., 418,

34
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LENDING TO TENANT-FOR-LIFE,

.Iancl:rxliruu nbject is defeated by a loan to one of the trustees. € And

r—

trustees having a power, with the consent of the tenant-
for-life, to lend on personal security, cannot lend on personal
security to the tenant-for-life himself. And when the Court
has assumed the administration of the estate by the insti-
tution of a suit, it will not direct an investment on personal
security, though there be a power to lay out on ecither
personal or Government secarity, but will order all future
investments to be made on Government security,”*

1 ». Walker, b Russ,. 7; Stickney v, Sewell, 1 My, and Cr, 83
Westover «. Chapman, 1 Coll., 177, .
2 Lewin, 7th Edu., 201,
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OF THE RIGHTS AND LIABILITIES OF THE CESTUI QUE
TRUST.

Right of cestui que frust 1o vents and profits — Tidd v. Lister — Right to call

for | conveyance — Costs — Indemunity == Right of cestui que trust to have
trust carried out — Right of cestui gue tiust to hold property absolufely —
Separate use — Right of cesfui gue irust to inspeotion — Custody of  title-
deeds — Right of cestui gque trust to aliepate his interest — Cautions in
assignments of equitable interest - Separate use-=Method of conveyanee —
Assignee takes subject to all e tities — Set-off — Mutual demands must
be in respect of same rights - Notice to trustees - Mortgage - Deserip-
tion of property — What is sufficient notice — To whom notice o be
iven — Agents — Notire to one of several trustees — Notice before trust-
und | veceived — Bankers — Trustee purchaser — Nonpayment — Mortga-
gos — Immoveable property — Stop-order — Right to execution of trust-——
uit for execution of trust— Intention of author. of trust c¢arried ont-—-
Right to proper frustees—-Suit ior appointment of new trustees — Costs —
Grounds for removal of trustee — Rules for selecting new trustees — in ré
Tompest — Right to compel trusiee 0 do act of duty — Injunction —
Wrongful purchase by trustee — Interest — Allowance for outlay -— Re-
conveyanee — [nterest — Costs —- Following trust-estate into hands of third
%ersona-?’olumeumm Purchasers for value — Purchase from guardian —
otioe of trust — Parchaser for valuable consideration  without notice —
Purohaser without potice from purchaser with notice — Purchaser with
notice from purchaser without — Fraud — Doubtful equity — Following
converted truat-?rn}?ortg'-l’rooi of purchase with tenst-money — Money,
notes, or negotinble Snstrnmments — 1rust-fund mixed with trostee’s money ——
Penmell v, Deffell — Re Hallott's Tstate — Lien — Limitation — Accraal of
canse of action — Frand — Purchase from manager of joink Hindn family —-
Position of shebait — Daty of purchaser — Terms on which sale set aside —
Duty of manager—— What is sufficient mecassity — Sale to pay debts —-
" Hunooman Persaud Panday’s case— Purchaser under execution — Pur-
¢hnse from heir of Mahomedan debfor — Acquisition by trustes of trust-
property wrongfully converted — Linbility of executor or administrator fo
pay inferest — Liability of trustes who leaves property uninvested — When
triiates liable to pay ‘interest — Trasten employing t¥ust-Tunds in trade —
Docker », Somes — Apportioning = profits — Compound _interest — Truat-
funds mixed with frustee’s money — Partner trustee employing trust-funda
in business — Eleetion where trust-property to be sold or invested — Elec-
tion by ohe cestui que trust to retuin property wieonverted — Notification
of elaotion — Liability of cestui que frust joining iu breach of trust —
Against whom interest of cestui que trust applied — Rights aod liabilities
of transferree from cestui que irud,




268 RIGHT OF CESTUI QUE TRUST T0 RENTS AND PROFITS.

LECTURE I‘N the case of a passive trust, the cestwi que trust has
= arxight to take the rents and profits or ineome of the trust-
Right of  property ;! and where there is only one cestui qus trust, he
zs:;xatgue may cﬁmpf’l the trustee to put him in possession of the
remsand  €State” The eause of action in such a case acerues upon
profits.  refusal by the trustee to give up the property upon de-
mand by the cestui que trust, and not from the date when

the trustee enters into possession® If trustees eject a

cestui que trust, they will have to account, not only for

rents which they receive, but for the whole of the rents

which the tenants were bound to pay.* But if there are

several cestwis que trustent, the Court will not, as a rule,

take the property out of the hands of the trustees, or if it

does do 50, it will take care that the transfer shall be accom-

panied with such conditions and restrictions as the nature

of the ease may require in order to profect the interests

of the cestwis que trustent who do not get possession. 1n

Tidde, Lis- Tidd v. Lister,” where successive estates were limited by
- e will, it was argued that it was a matter of course in a Court
of Equity to divest trustees of the management of the
trust-property and to deliver possession of it to the cestuwi

que trust. Sir John Leach, V. C, however, refused to re-

move the trustees from the management, saying, My

first impressions were strongly against the existence of any

such rule. Ibis perfectly pTa.in from the continuing nature

of this trust, that the testator intended that the actual
possession of the trust-property should remain with the
trustees ; and it did appear to me a singular proposition

that if a testator, who gives in the first instance a bene-

ficial interest for life only, thinks fit to place the direction

of the property in other hands, which ‘is the obvious

means of securing the provident management of that pro-

perty for the advantage of those who are to take in sue-

cession, that it should be a principle in a Court of Equity

to disappoint that intention, and to deliver over the estate

to the eestui que trust for life, unprotected against thab

bias which he must naturally have to prefer his own imme-

diate interest to the fair rights of those who are to tako

in remainder ., . . . There may be cases in which it

1 Bmith ». Wheeler, 1 Mod., 17, ! {
* Lewin, Tth Edn., 576; and see Brajnath Baisakh v. Matilal Baisakh,

83 B. LR, O.d., 92 :
" s Rakhaldas Madak v. Madhusndun Madalk, 3 B. 1, R., A. C,; 409,

1 Kaye v. Powell, 1 Ves, Jr, 408, - 5 Madd., 429,
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may be plain from the expressions in the will, that the Lsorurs
testator did not intend that the property should remain i
under the personal management of the trustees. There
‘may bo cases in which it may be plain from the mature of
the property that the testator could not mean to exclude
the cestwi que trust for life from the personal possession
of the property, as in the case of a family residence.
" There may be very special cases in which this Court
would deliver the possession of the property to the cestui
que trust for life, although the testator’s intention appeared
%o be that it should remain with the trustees, ag where
the personal occupation of the trust-property was bene-
ficis {)ta the cestui que trust. There the Court, taking means
%o secure the due protection of the property for the bene-
§it, of those in remainder, would in substanee be performing
the trust according to the intention of the testator.” !
And where a cestui que trust would be entitled to re- Right to
quire the trustes to pub him in possession of the trust- callier
property, he may call upon the trustee to convey the pro- kil
‘perty to such person as he may require’  Should the
trustee refuse to convey, the cestwe que trust may institute
a cuit to compel him to do so, and if it appears that there
was no good ground for the refusal, the trustee will have
to pay the costs of the suit’ as where a trustee has insist- Costs.
ed upon enquiring into matters connected with a distinet
trust,* or refuses to convey through obstinacy and caprice?
But a trustes will not be made to pay costs where he acts
in good faith and under competent advice, though the fact
that the trastee consulted counsel will not necessarily en-
title him to his costs.® Nor will he be made to pay costse
where information as to the existence of the trusts has
beon wwithheld from him,’ or where he has refused to

i Spo also Blake v Bunbury.1 Ves. Jr., 194 ; Jonkins ». Milford, 1 J.
& W., 629 ; Baylies v. Baylies, 1 Coll., 537 § Denton ». Denton, T Beav.,
#88 ; Pugh v. Vanghan, 12 Beay., 517,

R: Lewin, 7th Bdn. 585, citing Payne 2. Barker, Sir G. Bridgman's

P, 24,

% Junes » Lewis, 1 Cox, 199 ; Thorby ». Yeats, 1Y. & 0. 0. C., 488 ;
Willis », Hiscox, 4 M. & Cr., 202 ; Camphell ». Home, 1 Y. & 0. C.C., 664;
Hampshire ¢ Bradley. 2 Coll, 34 ; Pentold w. Bouch, 4 Hare, 272;
Pirinin . Pulham, 2 DeG. & Hm., 89,

4 Palairet v, Carew, 32 Beav,, 564,

& Taylor v. Glanville, 3 Madd., 178.
8 Devoy #. Thornton, 9 Hure, 232; Angier v, Stannard, 3 My, & K,

* Holford v. Phipps, 3 Beav., 434,
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INDEMNITY.

Lno;um convey in pursuance of an opinion expressed by counsel

that the concurrence of certain parties was necessary®
“1 admit,” said Lord Gifford,” “ that it is only in a strong
case that costs will be given against trustees: yet where
they refuse without a reasonable motive, for their refusal
to act without suit, they will be visited with costs”
“Trustees,” said Sir J. Leach, V.C.? “are entitled to the
protection and direction of the Court in the exercise of
their trusts, and ean never be called upon to pay costs,
unless they refuse to act without suit merely from obsti«
nacy and caprice. In the present case, I am of opinion
that the suit has been rendered necessary by the caprice
and pertinacity of the frustees; and congidering the im-
mense expense to which beneficiaries may be exposed, where
a trustee who might have satisfied himself out of Court
concerning the propriety of what he was called upon to do,
as well as by coming into Court, refuses to act unless he is
compelled by a decree, the defendant must pay the costs of
the suit.”

Indemnity.  If there is any real difficulty, the trustees are entitled

to require an indemnity.*

A trustee is entitled to protect himself from liability.
For instance, he may require that all necessary persons are
made parties,” and he cannot be required to convey any
other estate than that conveyed to him.®* Nor can he be
required to accept incorrect recitals.” Apparently, a trustee
caunot be called upon from time to time to divest himself
of different parcels of the trust-estate so as to involve
himself as a party to conveyances to a number of dif-

*ferent persons. He has a right to say, “If you mean to
divest me of my trust, divest me of it altogether, and then
make your conveyances as you think proper.”® If the
trustee has reasonable suspicions that the cestui que frust
Las been induced to enter into the contract by coereion,
undue influence, fraud, misrepresentation or mistalke, it is
his duty to refuse to convey; and he will not be visited
with the costs of a suit to compel him to convey, even

V' (oodson ¢. Tllison, 8 Russ, 583 ; Poole v. Pass, 1 Beav., 600,

2 Goodson v. ¥llisom, 3 Russ., 589.

3 Taylor v. Glanville, 5 Madd., 178.

1 (Goodson ». Ellison, 3 Russ., 653.

% Holford ». Phipps, 3 Beav., 434.

6 Saunders o, Nevilla, 2 Vern,, 428 1 Goodson ». Ellison, 3 Russ,, 683,
7 Hartley v. Burton, L. R., 3 Ch., 365,

¢ Goodson v. Ellison, 3 Russ,, 504, per Lord Eldon,
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thotgh it appears that the suspicions were unfounded, Buot Lrotuss

he must take some steps to ascertain whether or not the
‘contract is really of an improper character ; mere suspi-
cion is not of itself sufficient to warrant a refusal to con-
vey, for enquiry may show that it is groundless.!

if the property is liable to succession duty, the trustee
must see that it is paid.”

271

The cestwi que trust has the right to have the intention Right of
of the anthor of the trust specifically enforced to the extent; ceivi que

frust to

of his particular interest. The Specific Reliof Act’ provides, have trust
that the specific performance of any coatract may, in the curriedouts

diseretion of the Court, be enforced, («) when the act
agreed to be done is in the performance, whelly or partly,
of a trust, and the following illustration is apypended to
the section: “ A holds certain stock in trust for. B, A
wrongfully disposes of the stock. The law creates an abli~
gation on A to restore the same quantity of stock to 7,
and B may enforce specific performance of this obligation.”

The other parties entitled may express a desire that the
trust should be differently administered; but if such a
divergence from the donor’s willwould prejudice or inju-
riously affect the rights of any one cestus que frust, he
may compel the trustees to adhere strictly and literally to
the line of duty prescribed to them.*

If property is given to trustees o hold for the benefit of Right of

any persons until they attain some age over the age of
majority, and then to pay it over to such persons abso-

cestui que
trust to
hold pro-

lutely, the Court will allow the cestwis que trustent, on perty abso=
ately.

attaining majority, to have the property handed over.
The cestwis que trustent, if they have an absolute and inde-
feasible interest in the trust-property, are mot bound to
wait until the time fixed by the author of the trust. If
some other person is to have the enjoyment of the pro-
perty uutil the time fixed, then the cestuts que trustent
must waib until the time arrives. Thus, if a fund is given
to trustees to accumulate, and hand over to a certain person

1 8op Campbell ». Home, 1 Y, & C. C, C.. 664 ; Firmin ». Pulham,
2 DeG. & Sm., 99 ; King v King, 1 DeG. & J., 663} Hannah v, Hodgson,
30 Beav., 19, As to what amounts fo coercion, undue influence, fraud,
misrepresentation, and mistake, see Contract Act, IX of 1872, 8s, 15, 16,
17,18, 20, 21, 22, and anfe, p. 107.

* Buttanshaw ». Martin, } Johns,, 89,

*1of 1877, 8. 12, ol, (@).

4 Lewin, 7th Edn., 589, s, 2, citing Deeth v, Hale, 2 Moll, 317.
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Lmizunu on his attaining twenty-five, he may claim the fund on

—

Separate
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Right of
cestui que
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Custody of

attaining majority. If, however, the trast is to pay the
income to A until B attains twenty-five, and then to hand
over the principal to B, B must wait notil he attains
twenty-five before he can claim the fund! If a sum of
money is bequeathed to trastees upon trust to purchase an
annuity for a certain person who is of age, and there is no
gift over, or provision for cesser, he may claim the sum
given, instead of the annuity? So a trust for the main-
tenance of an adult, 18 a trust for his benefit generally, and
the principal will. on his insolveney, pass to his assignee.’

There is one sxception to the rule that a cestui que trust,
who has an absolute interest in a trust-fund, way claim the
fund on aéraining majority,—namely, where property is set~
tled upon a married woman for her separate use, without
power of anticipation. In such a case she is not entitled
te claim the fund, and cannot by any device evade the
restraint upon anticipation.! The veason for this is the
peculiar nature of this trust. It is intended as a provision
for the wife, and the object would be defeated if the wife
could obtain possession of* the principal.

Cestuis que trustent have a right at all reasonable times
to inspect the documents relating to the trust, and ab their
own expense to be furnished with copies of them.® And
where the relation of trustee and cestui que trust has been
established, all cases submitted, and opinions taken, by the
trustee to guide himself in the administration of his trust,
and not for the purpose of his own defence in any litigu-
tion %ga,inst himself, must be produced to the cestui que
trust. L

Trustees do not act negligently in leaving documents of

title-deeds. ¢itle in the hands of ome of their number and allowing

him to receive the income. The reason is, that the deeds
must be held by some one person, unless they ars deposited
with bankers or placed in a box secured by a number of

! Josselyn ». Josselyn, 9 Sim., 63 ; Saunders . Vautier, £ Beav, 1155
Cr. and Ph., 240 ; Curbis v. Lukin, 5 Beav., 147 ; Rocke #. Rocke, Y Beav,,
66; Gosling . Gosling, Johns., 265; Pearson v Luane, 17 Ves., 1013
Magrath v, Morehead, L. R., 12 fq., 491. |

¢ Dawson ¢. Hearn, 1 R. & M., 606 ; Re Browne's Will, 27 Beav., 82¢,

# Younghusband ». Gizbhorne, 1 Coll., £00.

4 Stanley #: Stanley, L. R., 7 Ch. Div., 689,

* Er parte Holdsworth, 4 Bing., N C., 356,

¢ Wynne v. Humberston, 27 Beav., 421.
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diffevent locks, of which each trustee should hold one of Lectore
the keys, and negligence cannot be imputed to trustees for =~ X
not taking such precautions as these.’

A cestwi que trust, if competent to contract, may alienate Right of

or devise his interest in the trust-fund? even if his [ou" 7

interest only amounts to a bare possibility? The cestui alienate his

que #rust may exercise this right of ownership without "

the intervention of the trustees, who have no power of

interfering,* and where the cestui que trust conveys his

interest in the trust-fund to a purchaser, the purchaser raay

institute a suit against the trustee for a conveyance of his

interest’ But a mere right to sue a trustee for the chance

of recovering from him interest or profits of part of the

trust-funds in respect of which he is alleged to have com-
mitted & breach of trust, is not assignable.’

' “The purchaser of an equitable intervest in choses-in- Cantions in

action should, for his security, never dispense with the w0 mants of

following precautions: First, he should make inquiries of equitable

‘the trustee or debtor whether the equity or claim of the ™"

'vendor has been made the subject of any prior incum-
brance, The purchaser, as the ixixlplied agent of the cestwi

que trust, has a right to require all the necessary informa-

tion; and if the trustee or debtor refuse to answer the
inquiry, or be guilty of misrepresentation, or even of mis-
statement from forgetfulness, the purchaser may charge

him personally with the arount of the eonsequent loss.
Secondly, upon the execution of the assignment, the pur-
chaser should himself give notice of his own equitable

title to the trustee or debtor, by means of which he will

gain precedence of all prior incumbrancers who have nob

been equally diligent, and will prevent the postponement

of himself to subsequent incumbrancers more diligent than
himself; and of course the trustee or debtor will be per-
sonally responsible, if after such notice he parts with the

fund to any person not having a prior claim.” '

! Cottam v, Eastern Counties Railway Co., 1 J. and H., 247,

* Lord Cornbury ». Middleton, 1 Ch, Ca,, 211; Burgess ». Wheate,
1 Eden, 195,
! Goring v. Bickerstaff, 1 Ch, Ca, 8. See as to transfer of choses-in-
action, Mayne's Hindu Law, § 531,

* Philips v. Brydges, 8 Ves., 127.

 Goodson ¢, Ellison, 3 Russ., 6583 ; Jones ». Farrell, 1 DeG. and J., 208,

* Hill v. Boyle, L. R., ¢ Eq., 260,

* Lewin, Tth Bdx., 602.
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ASSIGNEE TAKES SUBJECT TO EQUITIER.

If property is settled upon a married woman for her
separate use without power of anticipation, she eannot,
upon the same prineiple that prevents her from claiming
the trust-fund (see ante, p. 272), part with her interest in the
trust-fund. But a general restriction against alienation is
against the poliey of the law, and will not operate to pre-
vent the cestui que trust from parting with his interest.

As far as regards persons other than Kuropean British
subjects, the cestwi que trust may convey his interest by
word of mouth. The 9th section of the Statute of Frauds,
which provides that all grants and assignments of any
trust or confidence must be in writing, signed by the
party granting or assigning the same, otherwise they are
utterly wvoid, is still in force, at least in the Presidency-
towns, so far as regards BEuropean British subjects, and
from them a writing is therefore necessary, This secfion
refers to assignments by the cestui que trust? Before the
Statute, the transfer of an equitable interest might have
been made by parol. A writing is all that is now necessary,
but it is the practice to employ the same species of
instrument and the same form of words in the transfer
of equitable as of legal estates.®

The assignee of the interest of a cestwi que lrust, as a
general rule, takes it subject to all the equities to which
it was liable in the hands of the assignor/ and he may
even be liable to equities subsequently attaching, Thus,
if an executor assigns his reversionary legacy, and is
subsequently guilty of & devastavit, the legacy must make
good the loss thereby occasioned.”

The assignee takes subject to any right of set-off which
may exist, In Cavendish v. Geaves® the prineiples were
thus stated by Lord Romilly, M. R.: “If a customer bor-
row money from his banker, and give a bond to seeure it,
and afterwards, on the balance of his general banking
account; a balance is due to the customer from the same

! Snowdon w. Dales, 6 Bim., 524 ; Green v. Spicer, 1 K. aad M., 895;
Graves v, Dolphin, 1 Sim., 66 ; Brandon ». Robinson, 18 Ves., 429; Roch-
ford v. Huckman, 9 Hare, 480 ; see ante, p. 40.

¢ Jerdein v, Bright, 2 J. and 1., 825.

3 Lewin on Trusts, Tth Edn., 504.

+ Priddy ». Rose, 8 Mer., 86; Mangles ». Dixon, 3 H. I. @, 702; Re
Natal Investment Co., L. R., 83 Ch.,, 355; Comp. Dickson ». Swansea
Roilway Co., L. R., 4 Q. B., 48.

® Morris ». Livie, 1 Y. and €. ©, ., 880; Irby v Irby, 25 Beav., 632 ;
Willes v, Greenhill, 20 Beav., 576, ¢ 24 Beay,, 163,
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bankers who are the obligees of the bond, a right to set Lecrues
off the balance against the money dus on the bond will o
exist both at law and in equity.

“Tf the firm were altered, and the bond assigned by the
original obligees to the new firm, and notice of that assign-
ment given to the debtor, and if after this a balance were
due to him from the new firm (the assignees of the bond),

ey

then . . . . the customer would be entitled to set off
i}:}he balance due to him against the bond-debt due from
im.

«Tf after the bond had been given, it had been assigned
to strangers, and no notice of that assignment had been

~given fo the original debtor (the obligor of the bond),
then his rights would remain the same . . . and the
assignees of the chose-in-action would be bound by the
equities affecting their assignors.

"« But if notice of that assignment had been given to
tlie original debtor, no right, of set off would exigt for the
balance subsequently due by the bankers to the obligor ;
beeanse the persons entitled to the bond would, as the
obligor knew, be different persons from the debtor to him
on the general account with whom he had continued to
deal.
~ «f the assignment of the bond had been made to the
new firm with notice to the obligor, they would, if debtors
on the general account, be liable to the same rights of set-
off as if they had been the obligee.

«Tf after the alteration of the firm, and after the assign-
ment of the bond to the new firm, with notice to the
debtor or obligor of that assignment, an assignment had
been made of the bond to strangers, and no notice of that
second assignment was given to the obligor, then the
vights of set-off would still remain to him in equity as

 against the first assignees of whote assignment he had
notice, and the second assignees would be bound by it,
beeause, as I have stated, the assignees of the bond take
it subject to all the equitics which affect the assignors.”*

Sot.off will not be allowed where the mutual demands nuguat
ave between the parties in different rights, as if |4 give & demande,
legacy to B, and appoint C' his executor, or executor and 'r‘:zz;:-'clti'lfn

residuary legatee, B may sue ¢ for the legacy, and U can- same
106 set off @ dobb owing by B to O nob as executor, bub b ey

' Ag to pleading seb-off, sce Act X of 1877, chap. viii,
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in (s own right} But a defendant may make such admis-
sions in his written statement as to preclude hiraself from
ohjeeting to the set-off ' at the hearing. However, an
admission of assets for payment of the legacy will not
have that effect.”

When the cestwi que trust assigns his interest in the
trust-fund, the assignee should take eare to give notice
to the trustees of the assignment. 1Ib is not necessary
that notice should be given, but it is highly advisable’
First, in ovder to prevent a subsequent assignee from gain-
ing priority by giving notice; for notice of the assign-
ment of a chose-im-action gives priority,and is equivalent
to the possession of personalty capable of actnal delivery.
The principles upon which the Court acts were thus stated
by Sir T. Plumer in Dearle v. Hall ;* “Wherever it is
intended to complete the transfer of a chose-in-action, there
is a mode of dealing with it, which a Court of Equity consi-
ders tantamount to possession,—namely, notice given to the
legal depository of the fund. Where a contract respecting -
property in the hands of other persons, who have a legal
right to the possession, is made behind the back of those
in whom the legal estate is thus vested, it is necessary, if
the security is intended to attach on the thing itself, to
lay hold of that thing in the manner in which its nature
permits it to be laid hold of—that is, by giving notice of
the contract to those in whom the legal interest is, By
such notice, the legal holders are converted into trustees
for the new purchaser, and are charged with responsibility
towards him ; and the cestwi que trust is deprived of the
power of carrying the same security repeatedly mnto the
market, and of inducing third persons to advance money
upon if, under the erroneous belief that it continues to
belong to him absolutely, free from incumbrance, and that
the trustees are still trustees for him and for no one else,
That precaution is always taken by diligent purchasers and
incumbrancers : if it is mot taken there is neglect, and it is
fit that it should be understood, that the solicitor who con-
duets the business for the party advancing the money 18
responsible for that neglect. The consequence of such
neglect is, that the trustee of the fund remains igno-
yant of any alteration having been made in the equifable

I Lewin, Tth Bdn., 599; and ses Act X of 1877, 8, 111, illus, (a).
¢ Lewin, Tth Edn., 599 ; and see ante, p. 56
¥ Lewin, Tth Edn., 600, 13 Russ, 1.



NOTICE.

rights affeeting it: he considers himself to be a trustee
for the same individual as before, and no other person is
Eknown to him as his eestué que trust. The original cestui
que trust, though he has in fact parted with his interest,
appears to the world to be the complete equitable owner, and
remains in the order, management, and disposition of the
property as absolutely as ever, so that he has it in his

wer to obtain by means of it a false and delusive credit.

e raay come into the market to dispose of that which
he has previously sold ; and how can those who may chance
to deal with him protect themselves from his fraud ?
Whatever diligence may be nsed by a puisne incum-
brancer or purchaser, whatever inquiries he may make
in order to investigate the title, and to ascertain the exact
state of the original right of the vendor, and his continu-
ing right, the trustees who are the persons to whom appli-
cabion for information would naturally be made, will truly
and unhesitatingly represent to all who put questions to
thema, that the fund remains the sole absolute property of
the proposed vendor. These inconveniences and mischiefs
are the natural consequences of omitting to give notice to
trustees, and they must be considered as foreseen by those
who in transactions of that kind omit to give notice ; for
they are the consequences which in the experience of man-
kind usually follow such omissions. To give notice is a
matter of no difficulty ; and whenever persons, treating
for a chose-in-action, do not give notice to the trustee or
executor, who is the legal holder of the funds, they do not
perfect their title; they do not do all that is necessary in
order to make the thing belong to them in preference to
all other persons; and they become responsible in some
respects for the easily foreseen consequences of their
negligence.”

The assignment may be by way of mortgage, and in the
caso of mortgages of policies or shares, it would seem that
the actual possession of the policy or certificate is imma-
terial as affecting the priority gained by notice? Where a
policy is deposited as security for money advaneced, and

the intention of the parties was only to give a lien by the

! And see Loveridge ». Cooper, 8 Russ,, 30 ; Meux v, Bell, 1 Hare, 73 ;
Eae parte Bonlton, 1 De@. and J., 163 ; Morris v, Cannan, 8 Jur, N. 8,
663; Inve Freshfield’s Trost, L. R, 11 Ch. Div,, 198; Megji Hansraj o
Ramji Joita, 8 Bom H. C. R, 0.C., 177,

* ¥oster v, Cockerell, 3 C,and ¥.,456,
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deposit, and not to confer an equitable right on the lender to
receive the-money, the instrument is not in the order and
disposition of the borrower! But if the deposit is made
upon an agrecment that the depositee shall have conferred
upon him a right to the money, then as the debt would pass
to the assignee, tho instrumens which is the title-deed to
the debt will pass also? Where a policy was to become
void in certain cases, unless it “should have been legally
assigned,” it was held, that this meant “validly and effec-
tually assigned,” that an equitable charge, by mere deposit,
came within the excepbion, and that notice of it to the
office was unnecessary.’

Secondly—Notice is necessary to prevent the trustee
from paying over the trust-fund to the cestui gue trust,!
and in the case of a policy of assurance, to prevent the
office from taking a surrender from him.®

Thirdly—~Notice is necessary in order to prevent choses-
im-action in the possession, order, and disposition of an
insolvent, or of which he is the reputed owner, from pass-
ing to the Official Assignee, for c&zoses--m-aetiaﬂ are goods

. and chattels within the reputed-ownership clause of the

Degeription

of proper-
ty.

Insolvent Actf The assignment of a policy of insurance
does mnot take it out of the order and disposition of the
assignor, if no notice is given to the insurer.! Shares in
companies are not things in action within the Act;® but
debentures of a company by which they undertake to pay
asum of money and interest, and charge the undertaking
and property with the payment thereof are within it.”

The notice should specify the property charged with
reasonable accuracy. A mistake will not vitiate the notice
as against a subsequent purchaser, if the fund to be charged
is mentioned. Notice by parol is sufficient, but it is better
to give it in writing." '

1 Gitson o Overbury, 7 M. A& W., 555 ; Broadbent . Varley, 120 B,
N. 8., 214. 2 Green v. Ingham; L, B, 2 C. P, 525,
Dufaur . The Professional Life Assurance Co., 25 Bany., 599,

Jones p. Gibhons, 9 Ves,, 410,

Tortescue v. Barnett, 8 M. & K., 36. % 11 & 12 Vich., e. 21, 8. 28,
Williams », Thorp, 2 Sim., 267 ; Green v, Ingham, L. R.,/ 2.0, P, 620
Union Bank of Mancheater, In re Jackson, L. R., 12 Hg., 364.

In ve Pryce, L. R., 4 Ch. Div., 685. Asto squitable interests in
ghares, see B parte, Barry, L. I, 17 Eq., 113; and a8 0 debis, North z,
Gurney, 14, & H., 509,

W z2e Bright's Trusts, 21 Beav., 430 ; Woodbura v. Graunt, 22 Beav., 483,

U North British Insurance Co, ». Hallett, 7 Jur, N. 8, 1263 L parte
Agrn Bank, In re Worcester, L, R, 3 Chy, 560,

o @A aw
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~ Knowledge of an incumbrance acquired not by notice but Lrcrurs

aliunde is apparently sufficient. In Lloyd v. Banlks! Lord

Cairns, L. C., said:  “1 do not think it would be econsistent wia s
with the prineiples upon which this Court has always pro- suficient
ceeded, it T were to hold that, under no circumstanees, could "*“**

a trustee, without express notice from the incumbrancer,
be fixed with knowledge of an incumhbrance upon the fund
of which he isthe trustee, so as to give the inenmbrancer
the same benefit which he would have had if he had him-
self given notice to the trustee. It must depend upon the
facts of the case; but I am quite prepared to say that I
think the Court would expect to find that those who
alleged that the trustee’had knowledge of the incumbrance
had made it out, not by any evidence of casual conversa-
tion, much less by any proof of what would only be
constructive notice, but by proof that the mind of the
trustee has in some way been brought to an intelligent
apprehension of the nature of the incumbrance which has
come upon the property, so that a reasonable man, or an
ordinary man of business, would act upon the information
and would regulate his conduct by it in the execution of
the trust. If it can be shown that in any way the trustee
has got knowledge of that kind—knowledge which would
operate on the mind of any rational man, or man of busi-
ness, and make him act with reference to the knowledge
he has so acquired—then I think the end is attained, and
that there has been fixed upon the conscience of the trustee,
and through that wpon the trast-fund, a security against
its being parted with in any way that would be incon-
gistent with the incumbrance which has been created.”*

The .person to whom notice is to be given is the person To whom

liable”. In the case of a company, notice to any officer who
vepresents the company, such as the manager or agent,’
or a director? or official liquidator,® is sufficient. But
notice to a shareholderis not.” Should the trustee disregard
thie notice and pay away the money to the cestui que trust,

! L. R, 3 Ch., 490.

* And see Hu parte Agra Bank, In re Worcester, L. R., 8 Ch,, 655.

3 B parte M"Turlk, 2 Deac,, 58.

A o parte Hennessey, 2 Dr. and War., 555 ; Thompson v. Tomkins,
2 Dr. and Sm., 8.

8 By parte Stewaxt, 11 Jur, N. 8., 26 Ewe parte Agra Bank, L R,
8 Ch., 5i5. :

@ Ho Breech Loading Co., L. R, 6 Eq,, 284,

7 Martin v, Sedgwick, 9 Beay,, 233,

notice to
he given.
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trustees or of the person liable, is notice to the client?
But notice to a solicitor employed in one transaction is notb
notice to him when employed for another person in a
different transaction.’ The cireumstances of a mortgagor
being a solicitor and preparing the mortgage-deed, and of
the mortgagee employing no other solicitor, are not suffi-
cient to constitute the former the solicitor of the latter, so
a8 to affeet him with notice of an incumbrance known to
the solicitor.*

When the agent of a company and the assigror are the
same person, notice to the agent is not sufficient.”

Notice to one of several trustees is sufficient during his
lifetime,® but it is better that notice should be given to
all’ If only one trustee has had notice, and he dies, or
ceases o be trustee, a subsequent incurabrancer will gain
priority by giving notice to a surviving or other trustee
prior to any notice to him by the first incumbrancer® _

Notiee to persons who are not trustees, though they are
likely to be trustees, or before they have actually received
the trust-fund, is nugatory.?

When funds are in a banker's hands for distribution on a
particular day, notice given after business hours on the
previous day gives no priority over a notice given on the
morning of that day and hefore the commencement of
business.*

A trustee who becomes the purchaser or mortgagee of
the interest of his cestui que {rust should give notice to
one of his co-trustees. If a trustee assign to a co-trustee,

! Andrews v. Bousfield, 10 Beav., 511; [tephens ». Venables. 30 Beav., 697,

* Rickards v, (Hedstanes, 4 Giff,, 298 ; Atterbury v. Wallis, 8 D, M. Gy
454 1 Sharpe v, Foy, I. R. 4 Ch,, 35 ; Rolland ». Hart, L. R., 6 Ch., 678,

* Lloyd. ». Attwood, 8 De@. and J,, 614,

* Lspin v, Pemberton, 3 De@. and J., 547,

® He Hennessey, 2 Dr, ond War., 565, As to notice to agents or others
who have themselves advanced money, see Webster ». Webster, 51 Boav.,
393 ; Somerset v, Cox, 83 Beav., (34; Megji Hansraj v. Ramji Joita,
8 Bom. H. 0. R., 0. C., 178.

* Willes », Greenhill, 4 D, F. J., 147,

’ Smith ». Smith, 2 Cr. and M., 231,

* Timson ». Ramsbottom, 2 Ke., 15 ; Meux v, Bell, 1 Hare, 73.

? Buller v, Plunkett, 1 J. and H., 441 ; Somerset v, Cox, 33 Beayv., 684 ;
Culisher ». Forbes, L. B, 7 Oh., 109 ; Addison ». Cox, L. R., 8 Ch., 76,

** Calisher v. Forbes, L. R., 7 Ch., 109,

" Timson 2. Ramshottom, 2 Ke, $5; &r parts Smart, 2 Mon, and A.,
60 ; Uommissioners of Public Works ¢, Harby, 23 Beav,, 508,
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that is sufficient notice,! otherwise if he assign to a Leorvsm
stranger” When a fund is subject to the trusts of a set- X
tleraent, and is under the control of the trustees of it, and
then is assigned to other trustees of another settlement in
trast for a particular person who mortgages, notice should
be given to the first trustees who have the fund in their
hands? As between the assignor or his representatives
and the assignee or as agamnst a subsequent ineum-
brancer who has notice of the prior eharge, notiee is un-
necessary.’ |
It ‘may be observed that the assignee of a debt is not Non-
bound to give notice of its nonpayment to the assignor.® pa;ment.
Where two assignments are contained in one deed, notice
of one is not congtructive notice of the other.
A mortgagee who gives notice has priovity over a cestud Mortgages.
que trust claiming under a declarstion of trust, of which no
" notice has been given,”

These rules as to notice do not extend to interests in Tmmove-
immoveable property as such,” neither do they to stock or “';lf pro-
money directed to be converted, which in equity is immove-"" "
able property,!® though notice is necessary of mortgages of
the proceeds of land direeted to be sold or mortgaged™
or of portions directed to be raised by means of a term,
or generally of any charge which can only reach the person
entitled in the shape of money.”

Where the subject-matter of the mortgage is a fund in Stop-order.
Court, a stop-order, that the fund shall not be transferred
without uotice to the mortgagee, should be obtained from
the officer in charge of the fund. This will be equivalent
to notice to the trustees of the fund'® Mere notice to the

! Browne v, SBavage, 4 Drew., 635.

2 Thid ; see Willes ». Greenhill, 4 D. F. J., 147,

3 Bridge v, Beadon, L, R., 3 Eq.. 661; Holt v. Dewell, ¢ Hare, 447.

4 e Lowe's Bettlement, 30 Beav., 95,

8 Warbarton ¢ Hill, Kay, 470,

% Glyn » Hood, 1'D, F. J., 334,

? Re Bright's Trusts, 21 Beav., 430

. F Martin v, Sedgwick. 9 Beav, 333; Newton o Newton, I, It., 6 Eq.,

140.  As to the equities between a ecestui gque frust and mortgagee of
ghares in a company, see Murray o, Pinkett, 12 C, and F,, 7584,

* Wiltshire v, Rabhits, 14 Sim., 76 ; Wilmob v. Pike, 5 Hare, 14.

% Re Ourew, 16 W. R. (Eng.), 1077,

" Foster o. Cockrell, 3 C and F,, 456; Consol, ete. Co. v Riley,
1 Giff., 871 ; Leew. Howlets, 2 K. and J., 531.

1 Ke Hughes, 2 H. and M., 89 ; Barnes v, Pinkney, 36 L. J., Ch,, 815,

¥ Greenivg v. Beckford, 5 Sim,, 195 ; Swayne v. Swayne, 11 Beav., 465,
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RIGHT TO EXECUTION OF TRUST.

Lecrven officers in charge would not be equivalent to a stop-order.

.5

Right to
execntion
of trust.

Suit for
execution
of trust.

Notice to the trustees of a fund before it is paid into
Court gives priority over a subsequent incumbrancer of it
after it is paid in, though the latter alone obtains a stop-
order® A stop-order only operates in respect of a charge
existing at the time of the order?

If a trust has been properly created either by the declara-
tion of the author, or by implication of law, it will not be
allowed to fail for want of a trustee’ Thus, if property is
bequeathed to trustees upon certain trusts, and the trustees
die in the lifetime of the testator, the trusts will not be
void;® or if the trustee disclaims® or is incapable of taking,’
or if the trustee fail from any other cause, the failure will
be supplied by the Court® “I takeit,” said Wilmot, C. J.,
“to be a first and fundamental principle in equity, that the
trust follows the legal estate wheresoever it goes, except ib
comes into the hands of a purchaser for valuable considera-
tion without notice. A Court of Equity considers devises of
trust as distinet substantive devises, standing on their own
basis independent of the legal estate, and the legal estato is
nothing but the shadow which always follows the trust-
estate in the hands of a Court of Equity.”®

If the trustee fails, the cestui que trust may institute a
suit for the execution of the trust, and the trust will be
executed by the Court until frustees can be appointed.
“ The Court,” said Lord Eldon, * will not permit the negli-
gence of the trustee, accident, or cther circumstances to
disappoint the interests of those for whose benefit the
trust is to be executed.” ** «The person who creates a trust,”
said Wilmot, C. J., “means it should at all events be exe-
cuted. The individuals named as trustees ave only the

! Warburbon «. Hill, Kay, 470.

* Tivesey v. Harding, 25 Beav., 141; see Breavcliffe v. Dorrington, 4 DeG.
and 8., 122.

3 Macleod », Buchanan, 33 Beav., 234,

* White ». Baylor, 10 Ir. R., Eq., 53, !

s Moggridge v. Thackwell, 3 Bro. (. C,, 528 ; Attorney-General . Lady
Dowuning, Ambl, 651, i

8 Backhouse v, Backhouse, V. (. of England, 20th Decr,, 1844, cited
Lewin, 7th Edn., 706.

* Sonley . The Clockmakers’ Co,, 1 Bro. C. €., 81

& Aftorney-General v. Stephens, 3 M. and K., 352.
70*'7 Attorney-General v. Lady Downing, Wilm.. 21, cited Lewin, Tth Hda,,

 Brown v. Higgs, 8 Ves,, 674,



INTENTION OF SETTLOR TO BE EXECUTED.

nominal instruments to execute that intention, and if they
fail, cither by death, or by being under disability, or by
refusing to act, the constitution has provided a trustee.
Where no trustees are appointed at all, this Court agsumes
' the office. There is some personalty in every choice of
trustees; and if the trust cannot be executed through the
‘medinm which was in the primary view of the testator, it
must be executed through the medium which the consti-
“tution has substituted in its place.” *
In executing a trust, the Court acts upon and carries
out the intention of the author of the trust, and does not
go beyond it, except in cases where the parties have the
sameé common interest, or those who have an adverse
interest are consenting. And the Court will, in some cases,
act retrospectively, as in directing past maintenance” The
difficulty and impracticability of carrying the trust into
execution will not prevent the Court from acting. How-
ever arduous the trust is, the Court will carry it into
execution® However diffieult it may be to select the

ersons intended to be benefited, and though it must
depend from the nature of the trust wpon the opinion
of the trustees as fo the merits of the persons who are
the objects, wot the Court will execute the trust. If a
 trust ecan by any possibility be exercised by the Court,
‘the non-exeention by the trustees shall not projudice the
cestiis que trustent® TIf the settlor has laid down a rule
for the trusts, or if he has empowered his trustees to act
upon « certain state of facts of which the Court can be
informed by evidence, and judge as well as the trustees
could, the Court can make the judgment as well as the
trustees, and when informed by the evidence, can judge
what is just and equitable” If no rule has been given by
the trustees, the Court will generally act upon the maxim
 that “ equality is equity.”® If, however, the nature of the
trust is such that equal division is impossible, the Court

E;. Attorney-General ». Lady Downing, Wilm,, 23, cited Lewin, Tth
n.. 708.
* Waberly v. Turton, 14 Ves., 499 ; Edwards ». Grove, 2 DeG. F.and J., 222,
9 Pierson . Garnetf, 2 Bro. €. O., 46,
Y Brown v, Higgs, i Ves., 504.
' % Gower ». Mainwaring, 2 Ves. Br., 87.
¢ Malim . Keighley, 2 Ves. Jr., 333 ; Brown ¢. Higgs, 5 Ves., 604 ; Birch
v. Wade, 3 V. and B., 188 ; Burrough ». Phileox, 5 My.and Cr., 73 ; Fordyce
v. Bridges, 2 Phil., 497 ; Salusbury v. Denton, 3 K, and J., 529 ; Tzod o.
Izod, 32 Beav., 242
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RIGHT 'TO PROPER TRUSTEES,

Lrorve still acts npon the maxim that if by any possibility the

i
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new
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trust can be executed, the Court will do it

The cestui que trust has aright to have the trust-pro-
perty administered by proper persons, and by a proper
number of persons.  If, therefore, a trustee dies? or goes
abroad ? the cestwi que trust, even though only in remainder,
may sue to have the proper number of trustees filled ap.

So, if a trustee disclaims the office or refuses to aet? orif
there is & disability on the part of the trustee to act, as
where he takes up his permanent residence abroad, the
cestui que trust may institute asuit to have him removed
and to have a new trustee appointed in his place. The
taking up a permanent residence abroad does not ipso
facto deprive a trustee of his office, but still it is such a
disqualification as entitles the cestui que trust to have a
new trustes appointed.” So it isa good ground for the
removal of a trustee and the appointment of a new trustee
that he has become insclvent,® although insolvency, as we
have seen (ante, p. 131), is not necessarily a disqualification
for the office. Again a trustee may be removed if he mis-
applies the revenues of the trust-property, aud grossly mis-
behaves himself in the exeention of the trust? as by
renewing a lease for his own benefit,'® purchasing the trust-
property ! concurring in a breach of trust® or absconding
under & charge of forgery y

« Tf the trust be under the administration of the Court, and
the surviving trustee dies, the appointment of other trustees
is not a matter of course, but rests in the discretion of the
Court, having regard to the state of the trust av the time.”*

! As to powers, see Dewin, Tth Edn,, 708,

* Hibbard ¢, Lamb, Ambl., 309,

3 Buchanan +. Hamiltor, & Ves., 722. y

! Pinlay ©. Howard, 2 Drn. and War., 490,

' Wood 2. Stane, 8 Price, 618 Anon., 4 Tr, Bq. Rep., 700.

¢ In e Ledwich, 4 1r. Bq. Rep ; Commissioners of Charitable Donations
v, Archbold, 11 Tr. Bq. Rep., 187; O'Reilly », Alderson, 8 Hare, 101.

7 ('Reilly v. Alderson, 8 Hare, 101

8 Bainbrigge », Blair, 1 Beay,, 495 ; Commissioners of Charitable Dona.
tions #. Archbold. 11 Tr. Eq. Rep., 187 Harris . Harvis, 20 Beav., 107 ;
In re Adam's Trust, Iu R., 12 Ch. Div., 634

9 In ve Powell, 8 N, W. P., 54; Mayor of Covenfry ». The Attorney-
General, 7 Bro, P. 0, 235 ; Buckeridge v. Glasse, 1 Cr. and Phy, 126,

W Lz parte Phelps, § Mod., 357,

n K fl(u‘i‘*: Reynolds, 5 Ves,, 707, e Ihid.

B Millazd v, Eyre, 2 Ves, Jr,, 94, M Lewin, Tth Edu., 720,



REMOVAL OF TRUSTRES, v B

_ In asuib filed by the cestui que tiust for the purpose of Lecruss
vemoving 8 trustee, it is not scandalous or impertivent to s
challenge every act of the trustee as misconduct, nor to
jipute to him any corrupt or improper motive in the exe-
cution of the trust, nor to allege that his conduct is the
vindictive consequence of some act on the part of the ces-
i gue trust, or of some change in his situation ; but ib
is impertinent, and may be scandalous, to state any cir~
| cumstances as evidence of general walice or personal
hostilify!

If the trustee is removed on the ground of misconduck, Costs.
he must bear the costs of the suit, as it is an act necessi-
tated by himself?

The Court will not discharge a trustee merely because, Gronndsfor
in the exercise of his discretion, he refuses to do some ach 1§ vostee.
required by his cestwi que trust, as where he refuses to
consent to a particular investment, even though the trus.
tee is willing to be relieved from the trust?  Nor will the
 Court remove a trustee because he has been under a
misnnderstanding as to his duty.?

Where it appeared that the co-trustees were unwilling
to act in the trust with the trustee who was sought to
be discharged, and he insisted on being continued, Lord
Nottingham said,—T like not that a man should be ambi-
tious of a trust, when he can get nothing but trouble by it;”
and without any reflection on the trustee, declared that he
ghould meddle no further in the trust.”

- Where the Court appoints new trustees, it will not give
them the power of appointing new trastees in their stead.®

1In appointing new trustees, the fitness of the proposed Rues for
new trustee is a matter for consideration. The author of selecting
the trust iz unfettered in his selection of trustees, but ki)
when the Court appoints new trustees, it requires to be
satisfied as to their fitness for the office. Near relations
of the eestui que trust, though they may be appointed by
the person ereating the trust, will not be appoinied by the
' Counrt except in cases of absolute necessity.’

e

! Harl of Portsmouth v. Fellows, 5 Mad., 450,

# Ev parte Greenhouse, 1 Mad., 93,

* Pepper v. Tnckey, 2J and Lat..95; Lee o. Young,2 Y. and € C. G, 532.

 Attorney-Cenoral ». The Uoopers’ Co., 19 Ves, 192; Attorney-Gener-
al . Cains College, 2 Keen, 150, ;

3 Uvedale v, Ettrick, 2 Ch. Cas., 1310,

% Oglander v, Oglander, 2 DeG, and Bw., 381; Holder v. Durbin,
11 Beav., 694, T Wilding v Bolder, 21 Beav., 222,




