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REVOCATION OF CREDITORS DEEDS,

Lecrves supposed that such a deed as that created an absolute
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Janes,

irrevocable trust in favour of everyone of the persons who
happened at the time to be a ereditor, the result might have
been very often monstrous. It would give him no oppor-
tunity of paying a ereditor who was pressing ; no opporta-
nity of settling an aetion ; no opportunity of getting any
goods for himself or his family the nex$ day, or redeeming
property pledged. So, where there was an actual convey-
ance on trust, it was held in Wellwyn v. Coutls! that
where it was for all the creditors, it must be assumed from
the very nature of the transaction, and from the position
of the assignor, that it was a thing for his own benefit, and
not for the benefit of numbers of persons whom the faus-
tees would probably have no means of ascertaining, and
whose debts the trustees would probably have no means of
knowing. If you once assumed that this was an absolute
trust in favour of every ereditor, every person who had a
right to claim to be a creditor, or had some demand against
him, everyone of those might have filed a bill, and the
unfortunate trustee under those circumstances (who might
have acted the part of a friend to the impecunious person)
might have been liable to a thousand bills in Chancery, for
ke could not stop any of them until a decree was made in
favour of all the creditors.

Those are some of the reasons that appear to me to have
led the Court to say that such a deed as this is to be con-
strued as a mandate, the same sort of mandate that aman
gives when he gives his servant money, with directions to
pay it in a particular way ; it does not create any equitable
or legal right in favour of a particular ereditor. The right
to the direction of the money is the right of the person
who has put the money in the hands of his agent or
steward, or whoever he may be. Wallwywn v. Coutts' laid
that down as the law where the deed was for creditors gene-
vally. Garrard v. Lovd Louderdale’ only extended it to
the ease where the names of the ereditors were scheduled,
and the amounts due were scheduled, and that was held
not to make any difference; and from that time to this
1 believe that bas been the doctrine of the Court. The
deed itself does not create a trust in favour of all and every

“or any of the ereditors. But circumstances may have vecur-
red, circumstances may have existed, which did make the

I3 Mer,, 707. * 2 R. pnd M., 451,



~ REVOCATION OF CREDITORS’ DEEDS.

ms%mnent a trust or an obligation in favour of some par-
tienlar person.  If the creditor has executed the deed him-
gelf, and been a party to it, and assented to it—if he has
entered into obligations upon the faith of the deed, of course
that gives him a right, just as in the case where a man
| peceives money from a person, on a direction from his eredi-
tor to pay some other person instead of paying him, and he
communicates it to this person.  The person to whom he
communicates it of course has a legal right to have the

. money so applied, but that does not enure for the benefit of

any other person or persons to whom no such communication
has been made. It seems to me that on principle you
' cannob create a right in 4 where the deed has not given
him a right, becanse something has occurred giving B a
right, who originally was in the same position as 4. That
was in fact the principle of the decision in Acfon v.
Woodgate} for in that case there being beyond all ques-
tion a trust deed in favour of all the creditors, including
certain post obit creditors, whom the seftlor was after-
wards minded not to put on the same footing as his other
credivors, the settlor directed that they should be excluded
from the benefit of the deed; and it was held by the
Clourt that it was perfectly in his power to do so, and the
deed remained still as a deed to be exeeuted in favour
of all the creditors except the post obit creditors, and they
were not cestuis que trustent by the deed. It has been called
. apartial revocation. It is not a case of revocation in one
sense ; you cannot revoke the deed, and cannct get the
property out of the hands of the trustee until, at all
‘vents, you have satisfied all the charges and expenses he
has incurred, and any right he has acquired in the pro-
perty. 1t is not a revocation of the deed, but it is a
revocation of the directions given by the deed to the
assignor’s agent as to what he shall do with the proceeds.
. It appears to me that this is clearly a case of the same
kind as Wallwyn v. Coutts? and Garrard v. Lovd Lander-
dale? viz., the case of u creditor to whom no eominunica-
tion ‘has been made, who has never been induced to act
. by anything that occurred by reason of the execution of
the deed.”
" 1f a time be limited for the execution of the deed by the
creditors, those who refuse to execute it will be excluded

[ ra Ny & K, 492, * § Mer., 707, 3 9 R & My, 451,
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(TRUST BY WILL FOR PAYMENT OF DEBTS,

Lrorure from its benefits! So if they claim adversely to it.? or act
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inconsistently with it® Auda ecreditor cannot be said to
have aceeded to the provisions of a composition deed unless
he has put himself in the same situation with regard to the
debtor as if he had actually executed the deed.*

But mere delay in executing the deed by ereditors who
nevertheless act under it will not disentitle them to parti-
cipate in its benefits® if they do eventually execute the deed
or show in some way that they accept it.° -

A ereditor having security, who assents to, and executes,
the deed, which contains a release by the creditors of the
debts due to them, must share rateably with the other
creditors and give up his security, unless the deed provides
for his retaining it. .

If there has been no communication to creditors, the
trust, if not fully executed at the time of the settlor’s
death, would seem then to be at an end, subject to any
special interest of the trustee himself; but not if the deed
has been communicated to the creditors and acted upon,
as this would constitute them cestwis que trustent, and
make the deed irrevocable®

A trust by will for the payment of the debts of a third
person in the discretion of trustees applies, it has been
held, for the henefit of creditors subsequent to the death
of the testator! A debt barred by limitation will not
be revived by a direction to pay debts ;! but if not barred
at the date of the deed or time of the death, the trust
will prevent the operation of the Statute atterwards.

A trustee of an estate devised for payment of debts, al-
though he is executor, has no right of retainer, but must
share rateably with the other creditors.”?

" Johnson #. Kershaw, 1 DeG. & Swm., 260,

* Wateon ». Knight, 19 Beav., 869.

8 Pield . Lord Donoughimore, 1 Dr. & War., 227,

4 Forbes », Limond, 4 D. M. G., 208, ;

& Nicholson v, Tutin, 2 K. & J., 18 ; Raworth v. Parker, ib., 163 ; Whit-
more ¢, Turquand, 3 D, F, & J., 107 ; Ze Baber's Trust L. R., 10 Eq., 554.

¢ Biron ». Mount, 24 Beav., 642,

' Buck ». Shippam, 1 Ph., 694 ; Cullingworth ». Loyd, 2 Beav,, 385.
As to the case of & ereditor having the security of a surety. who himself
holds security of the debtor, see Midland Bank . Chawibers, L. R., 4
Ch., 898,

# Harland v, Binks, 156 Q B., 718; Cosser ». Radfords, 1 D. J. &8,
585 ¢ Siggers v, Bvans, 5 B & B., 367 ; Wilding v. Richards, 1 Coll,, 655,

v Joel ‘w. Mills, T Jur., N. 8., 389,

© Burke ». Jones,; 2 V. & B., 275; Joel v, Mills, 7 Jnr,, N. 8., 3589,

% Qrallen v, Oulton, 3 Beav., 1. . * Bain v, Sadler, L. R., 12 Eq., 870,



LECTURE I11.
IMPLIED AND RESULTING TRUSTS.

IRV AN

Implied Trusts — Precatory  Trusts — Objects, property, and ftrust must be

" deseribed ~— Words of recommendation snd entreaty — Intention to give
absolutely — Intermediata  class of cases — Maintenance - Agreement to
gettle property — Vendor trustee for -vendee-— Resulting  Trusts — Undis-
posed of interest — Excluding heirs — Parol evideace to rebut presump-
tion — Kllegal purpose — Trust to sell — Trusts' vague —No trust declared
wTrust declared of part only of estate — Transfer of stock or money into
name of another — Purchase in name of trustees — Purchase in name of
stranger — Expression of wish — Delay — Rule applies to joint purchase —

. To personal as well as real estate — Purchase in fictitious name — Parol
avic?enca admissible on part of person paving purchase-money -~ Parol
evidence on behalf of person to whom conveyance mude — Te rebut pre-
sumption as to part of the property — Statute of Frauds — (lanveyance to
gtranger without consideration — Purchases in the name of a wife or
child mo resulting 'trust — Reputed twife — Porson in  loco  paventis —
Purchase by a mother - Purchase in name of nopliew — Fiduciary rela-
tionship — Purchases veid as against creditors — Rules apply to personal
éatate — Surrounding eirenmstances o be considered — Purchase-money
nipnid — Joint tenaney when created — Parchase in the name of a child
and & stranger — Evidence to rebut presumption of advancement — Sub-
sequent acts and declarations — Possession by _ father — Dividends received
by father — Devise, bequest, or lease — Child Tdlly advanced.

Hitaerto we have dealt with cxpress trusts only. A Implied

person, however, may show an intention to create a trust,
and this will be carried out by the Court by means of an
implied trust.

The general rule as to implied trusts is thus laid down
by Mr. Lewin,'—¢ Wherever a person having a power of
digposition over property, manifests any intention with
respect to it in favour of another, the Court, where there

is sufficient consideration, or in a will where consideration

is implied, will execute that intention through the medium

of & trust, however informal the language in which it

happens to be expressed.”

1 Lewin on Trusis, Tth Ed, p. 118,
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PRECATORY TRUSTS,

An implied trust may be ercated in a will or deed® by
words expressive of recommendation, direction, or entreaty,
as where the author of ibe ftrust gives property and
divects,” confides,’ or trusts and confides,” hopes,* doubts not,?
recommends,” well knows,? entreats,’ desires,’ or wills and
desires," requests,' or wishes and requests® or requires
and entreats,' wills,”® wishes and desires}® most heartil?r
beseeches,'” orders and directs," authorizes and empowers,”?
is well assured,® has the fullest confidence,” trusts,® well
knows,* has full assurance and confident hope™ is under
the firm conviction® or in the full belief,” or expresses
his belief, that the legatce will give * the property in a

.particular manner. In such eases the Court will enforce the

implied trust in favour of the person named or indicated,™

! Tiddard ». Liddard, 28 Beav., 266.  * White v, Briggs, 2 Ph., 584,

8 Qriffiths v. Bvans, § Beav., 241 ; Shepherd v, Nottige, 2 J, & H., 768.

* Wood v. Cox, 1 Ke., 8317 ; Palmer v. Simmonds, 2 Drew,, 224 ; Mac-
nab ». Whitbread. 17 Beav., 299 ; Pilkington 2. Bonghey, 12 Sim,. 414,

5 Harland », Trigg. 1 Bro. C. ., 142, !

8 Paul ¢ Compton, 8 Ves., 380 ; Parsous 7. Baker, 18 Ves., 476 ; Taylor
. George, 2 V. & B., 878 ; Sale ». Moore, 1 Bim., 534.

" Horwood v, West, 1 8, & &, 887; Paul 2, Compton, 8 Ves., 280;
Tibbits ». Tibbits, 19 Ves., 656 ; Malim v, Keighley, 2 Ves. J.; 335 ; Hart
v. Tribe, 18 Beav., 215 ; Meggison o, Moore, 2 Ves. J., 630 ; Meredith v,
Heneage, 1 8im., 553,

¢ Briggs v, Penny, 3 Mac. & G., 546, |

I Prevost ». Clarke, 2 Mad., 4568 ; Meredith », Henecage, 1 Sim., 663
Taylor v. George, 2 V. & B., 878.

0 Harding ». Glyn, 1 Atk, 469, Bonser v». Kinnear, 2 Giff,, 195;
Oary #, Cary, 2 Bch. and Lef., 180, -

N Peles v. England, 2 Vern., 466; Birch »,  Wade, 3 V. & B., 198}
Forbes v, Ball, & Mer.,, 48% i

11 Pierson v, Garnett, 2 Bro. €. C,, 88, 226 ; Bernard ». Minshull, Johas,
2786. ;
14 Foley ». Parry, 2 M. & K., 138 ; Bernard ». Minshull, Johns, 276,

1 Taylor ». George, 2 V. & B., 878,

1 Fales v, Bngland, Pr. Ch., 200 ; Clowdsley ». Pelham, 1 Vern., 411,

1 Tiddard o, Liddard, 28 Beav., 266.

1 Meredith v, Heneage, 1 Sim., 553,

% Qary . Cary, 2 Sch, & Lef., 180 ; White v. Briggs, 2 Ph., 583,

i Brown v. Higgs, 4 Ves,, 708 ; aftd., 18 Ves., 192.

® Macey v. Shamer, 1 Atk, 389 ; Ray v. Adams, 3 M. and K., 237,

2 Shovelton ». Shovelton, 82 Beay., 143 ; Curnick v. Tucker, L, R., 17
T, 520 ; Le Marchant v. Le Marchans, L, I, 18 Eq., 414,

# Irvine v, Sullivan, L, R., 8 Ea., 673,

% Briggs v. Penny, 3 Mac. and G, 546,

% Maocnab o. Whithread, 17 Beay., 209,

% Barnes #. Grant, 2 Jur.,, N. 8., 1127,

# Fordham v, Spreight, 23 W. R. (Eng.), 782.

# Robinson ¢. Smith, 6 Madd,, 194 ; Clifton ». Lombe, Amb,, 519 : bubt
gee Lechmere o, Lavie, 2 M. & K., 108, :

s Knight v, Enight, § Beav,, 148, 172,
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and eompel the person in whom the confidence is reposed Leorvre
-to-;%i*é‘e affect thereto. L
. The property must be described with certainty!  Tor ¢ jecs,
the objects, property, and way in which it shall go must properiy,
~ be pointed out.* i
For instance, a bequest of property to a certain person deseribed,
“hoping that he will continue it in the family,” does nob
create a trust, as the beneficiary is not indicated with
reasonable certainty.? So, for the same reason, a bequest
to 4 requesting him to distribute it amongst such members
of B's family as B shall think most deserving, does nobt
create a trustt Again, a bequest to A desiring him to divide
the bulk of it among B's children, does not create a trust,
for the trust property is not indicated with sufficient
certainty ;° and a bequest of & shop and stock-in-trade to 4
on condition that he pays the testator’s debts and a
 legacy to B, is a condition and not a trust for the testa-
tor's creditors and B.® So also a direction to remember
certain persons without specifying any sum or ﬁu'oper!;y,T
or to make ample provision for them to give what shall
remain at the legatee’s death,’ or to divide and dispose of
the savings, to consider certain persons't or to be kind
to them,'* will not ereate a trust.
Such words and expressious, however, as have been Words of
mentioned, particularly where they indicate recommend- MEOR=. o
afion or entreaty, are of a flexible character, and will not avd enivea-
_ereate a trust, if that is inconsistent with other positive W
provisions in the will® And words of expectation do not
smount to & recommendation, and do not create a trust.*

'} Lechmere 2, Lavie, 2 M. & K., 107; Rassell o. Jackson, 10 Hare,
218; Palmner ». Simmonds, 2 Drew, 221 i

* Malim 2. Keighley, 2 Ves. J.. 335 ; Briggs v, Penny, 3 Mac. & G,
B46 ; Bernard ». Minshull, Johus, 276,

* Harland 0. Trigg, 1 Bro. G, O, 142.

* Green . Marsden, 1 Draw, 646; White v. Briggs, 2 Ph., 583.

8 Palmer v. Bimmonds, 2 Drew, 221,

9 Messenger ¢. Andrews, 4 Russ,, 478,

* Bardswell . Bardswell, 9 Sim., 319.

# Winoh . Beutton, 14 Sim., 379 ; Fox 2. Fox, 27 Beav., 801,

. Lechmere ». Layie, 2 M. & I, 197.

1 Cowman ¢. Harrison, 10 Hare, 234,

4 Sale ¢, Moore, 1 Sim,, 53¢ ; Hoy v, Master, 6 Sim., 568,

2 Bugging ». Yates, 9 Mod., 122,

3% Knotb . Cottee, 2 Ph., 192 ; Young v, Martin, 2 Y. & €. C. C, 583 ;
Hood . Oglander, 84 Beav,, 513 ; Scott ». Key, 36 Beav., 291 ; Eaton o,
Watts, L. 5..,- 2 Bq., 1.

" Lechmere v, Lavie, 2 M. & K,, 197,
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If it is clear that the author of the trust intended thab
the devisec should take absolutely, precatory words will
not cut down the absolute gift, and create a trust ; they
are then vegarded merely as the expression of a wish.
Thus where property is given to 4 for his own use,
benefit, and disposal absolutely, the author of the frust
nevertheless- conjuring? desiring? or recornmending® him
to make a particular digposition, no trust will be created.?

If a testator has, by his will, recommended or desired
that a particular person shall be employed as an agent or
manager of an estate, or the like, this will not in general
impose a trast or obligation upon the devisee of the estate.®

There would seem to be an intermediate class of cises
between those in which the Court holds that a trust has
been created and those in which it holds that it has not
been ereated. Thus there may be an absolute gift subject
only to the performance of a particular trust, and the
Court may look dehors the will to see what the trust is,
In Irvine v. Sullivan’ the testator bequeathed his pro-
perty to 4 absolutely, trusting that she would carry out

kis wishes, but there was no further reference to them in

the will. A had written down what the testator desired
to give to yarious persons; but the paper had not been
seen by the testator. It was held that 4 took beneficially
subject to the performance of the testator's wishes?
Oceasionally the trusts of a will with reference to the
maintenance of children are so ambiguous that it is doubb-

ful whether the testator meant to create a trust, or merely

to indicate the motive of the gift. Thus, if a legacy be
given to a father that he may support himself and his
children,® or better to enable him to provide for his children,'®
or to assist his children or the like," or if a legacy be given

! Meredith v. Heneage, 1 8im., 542 ; Wood ». Cox, 2 My, & Cr,, 684,

* Wingh ¢. Bruton, 14 Sim., 574

8 McCulloch #, McCulloch, 11 W, R. (Eng.), 504,

4 Johnston . Rowlands, 2 DeG. aud Sm., 356.

5 Sea also Webb v, Wools, 2 Sim., N, B, 267 ; Abraham v. Alingn, 1
Russ,, 509 ; Reeves #. Baker, 18 Beav,, 575,

¢ Lawless v, Shaw, 6 C. & F., 129; Finden v. Stephens, 2 Ph,, 142
Williams ». Corbet, 8 Sim., 349,

* L. R., 8 Eq., 673. .

8 Spe also Wood ». Cox, 2 M, & C., 684; Bernard », Minshull, Johus,

. 876 - MeCormick v, Grogan, L. R, 4 H. L., 82,

% Thorp v. Owen, 2 Hare, 607.

" 3 Rrown 2. Uasamajor, 4 Ves,, -128 ; Wetherell v, Wilson, 1 Keen, 80,

21 Benson ¢, Whittam, 5 Bim,, 22,
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to 4 to maintain and bring up B the gift is absolute Lecruus i
without any trust or obligation being imposed on the UL Gl
legatee.  So no trust is created when there is an absolute
gitb, having full confidence that the legatee will make
sufficient and judicious provision for the children? or will
husband the means left for the children® But a bequest
of the income of property that the legatee may use or
dispose of it for the benefit of himself and the maintenance
and education of his children, in general, creates a trust,
not exclusively, however, for the children, but for the
parent and children.* The trust is imperative to this
extent, that the parent must perform the obligation, Pro-
vided he does this, he may retain any surplus beyond what
18 required for this purpose, for himself, and is not bound to
account for the application of the fund” Bub failing in
the performance of the trust he will not be allowed to
receive the income® Where there is a bequest of a fund
to A for the maintenance of her echildren, and there are
none, she will herself be entitled to the income.” So also
it they have since died." The obligation to maintain the
children, if there are any, will not be at an end when they
attain twenty-one or marry. Whether it would, if they
eeased to reside under the parent’s roof, is doubtful”® The
cases on this point are conflicting"’
 In Scott v. Key,” under a bequest to the testator’s widow
to bs at her sole and entire disposal for the benefit of her- .
self and children, it was held, that the trust for mainten-
ance did not cease absolutely on a daughter, an ouly child,
attaining twenty-one and marrying; bub that on her
becoming a widow and requiring maintenance, she would
be entitled to it

! Biddles v. Biddles, 16 Sim,, 1; Jones v. Greatwoud, 16 Beav., 527 ;
Wheelor ». Smith, 1 Giff., 300.

% Fox v. Fox, 27 Beav., 801. 1 Seott v, Key, 356 Beav., 201,

4 Wooda ». Woods, 1 My, & Cr,, 401 ; Byne », Blackburn, 26 Beav., 41 ;
Carr v, Living, 28 Beav., 644 ; Berry v, Briant, 2 Dr. & Sm., 15 Bird 2.
Maybury, 38 Beav., 351, .

% Hora v, Hora, 33 Beav., 88,
* Castle », Castle. 1 DeG. & J., 352.
© " Hammond ». Neame, 1 Swanst., 85, b

. * Bushnell ». Parsons, Pree. Ch., 219. R
| ¥ Longmore v Blewm 2 Y. & 0, C. €., 363; Staniland v Staniland, 34
Beav., 556, r

" See also Bowden ». Laing, 14 Sim, 113 ; Caxr v, Living, 28 Beav.,,
@44 Thorp v, Owen, 2 Hare, 612, ;

B 11 Jur,, N. S,, 819,

11
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A direction that A shall reside with and be maintained
by B, will not be enforced as a trust in the event of 4 not
choosing to reside with B, and although A may reside
with B, the trust will terminate at the death of the
latter} Where an annuity was given to the testator’s
widow (in addition to another provision for her) as long
as she and her son should live together, but if they ceasel
to live together it should cease, it was held that the
annuity did not terminate upon the son’s death in the
widow’s lifetime” There ave cases, however, somewhat
varying in terms from those just noticed in which the
Court has come to the conclusion that the trustee or °
parent was not intended to take any interest. As if there
18 a gift to A to dispose of among his children? or the
better to enable him to maintain his children until their
shares should become payable? _

Again, the terms of the bequest may show that the parent
or trustee was intended to take jointly, or in common,
with the other objects of the trust, as where a fund is
given to a pavent with her children for their joint main-
tenance® And where the bequest was to the testator’s
wife for the use and benefit of herself and all his children
by her, or by a former wife, it wag held that the widow
and children took as joint tenants® In some cases it
has been held, that where there is a gift to a parent to be
disposed of for the benefit of himself or herself and
children, the parent talces an estate for life with a power
of disposition in favour of the children But this cannot
be relied upon as a general rule. Where a testator gave

a house and all his estate to his widow “to be at her

disposal in any way she may think best for the benefit
of herself and family,” anil the widow gave part to an
illegitimate son of one of the testator’s children, the gift
was held valid. The Lords Justices without absolutely

1 Wilgon ». Ball, L. R., 4 Ch,, B81.

2 Suteliffe ». Richardson, L. R., 13 Eq., 606,

3 Blakeney v. Blakeney, 6 Sim,, 52.

1 Wetherell ». Wilson, 1 Keen, 80; Brown v, Casamajor; 4 Ves., 408.

B; Wilson ¢, Maddison, 2 Y, and (. €. €., 872 ; Bibby ». Thompson, 32

av., 646,

& Newill ». Newill, 7 W. N,, 25 ; Bellugis' Trusts, L. R., 12 Eq., 218,

7 See Orocketts ». Crockott, 2 Ph., 553 ; Costabidie v. Costabidie, 6 Hare,
410; Gully v, Cregoo, 24 Beav., 185 ; Jeffrey v. DeVitre, ib., 206 ; Shovel-
1}:}011 BI 8Shwt-.‘l.i:-on, 32 Beav,, 143; Armstrong ¢ Ammstrong, L. R., 7

(1., 18,
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deciding the question, seem to have had little or no doubt Lecruen
that no trust at all was created by the testator’s will? bl
. An implied trust will arise when a person agrees for Agreement
valuable consideration to seftle certain property, whether to settle
~moveable or immoveable,? and the property may be fol- ®oP¢™
lowed into the hands of a third person.’

8o if a person enters into a valid contract for the sale of Vendor
property, he is from that time a trustee of the property for S e
the purchaser, and must account for the rents and profits, '

- and will be liable in damages if he neglects the property,
for being a trustee he is bound to take care of the trust
~estate, and commits a breach of trust if he does not do so*
The next class of trusts to consider are those created by Resulting

operation of law. These again may be subdivided into Trusts.
resulting trusts and construetive trusts. I will first deal
- with the rules of English law as to resulting trusts, and

 then with benami transactions. When the instrument
creating the trust, whether a deed or will, does not direct Undisposed
how the whole of the property, made subject to the trust, of interest
15 to be disposed of, the undisposed of interest results to

‘the gettlor or his heirs or representatives” If a will ‘fails

to make an effectual and coraplete digposition of the whole

of the testator’s real and personal estate, the undisposed

of interest devolves upon the person or persons on whom
the law, in the absencs of disposition, casts that species of
property. | So on the same principle, where lands are
deviged wpon particular purposes, as for payment of debts,

or with a direction to pay to 4 for life, and no further

trust ig declared, all the unexhausted beneficial interest

results to the heir. This doetrine is'so well settled, that

if the character of trustee be plainly and unequivocally
affixed to the devisee, no question can be raised respecting

its application ; but tho difficulty in these cases generally

i to determine whether it is intended that the intevest

R‘ Imllilbe 0. Bames, L. R., 6 Ch., 597. See also Mackett v. Mackett, L. |
. 14 Bq., 49,

7 Kengedy v, Daly, 1 Bch, and Lef., 855 ;) Wellesley », Wellesley, 4 M.

& Cr., 561 3 Lyster ¢, Burroughs, 1 Dr. end Wal,, 149,

¥ Lewis v. ﬁadocks, 8 Ves., 150,

A Acland v, Gaisford, 2 Madd,, 32; Wilson v. Clapham, 1 T, and W,, 88 ;
Ferguson v, Tadman, 1 8im,, 530 ; Fostor ». Deacon,3 Madd., 394, See
further Tewin, 7th [d., 128, 129.

# 'Culpepper o, Aston, 2 Ch. Cas., 116 ; Cook . Gwavas, cited in Roper
v Radeliffe, 9'Mod., 187 ; Lloyd ». Spillett, 2 Atk., 150: Cottington v.
Flotcher, ib., 156 ; Northen o. Carnegio, 4 Drow, 587; Mapp v. Hlcock,
3 H, L. C,, 402,
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Luceore in the land beyond the purposeto which it is devoted

shall belong to the devisees in a fiduciary character, or for
their own benefit.

Where the whole legal interest of a grantor is given for
the purpose of satisfying trusts expressed, and those trusts
do not in their execiution exhaust. the whole, so much of
the beneficial interest as is mot exhausted results to the
orantor or to his heir or legal personal representatives,
But where the whole legal interest is given for a particular
Furpose, with an intention to give to the grantee of the
egal estate the beneficial interest, if the whole is uot
exhausted by that particular purpose, the surplus goes to
the grantee, and there is no resulting trusk,  Thus, a
devise to A and his heirs charged with the testator’s debts
is a beneficial devise, subject to a particular purpose, and
there will be no resulting trust ; but if the devise is upon
trust to pay debts, that being a devise fora particular
purpose only, a trust will result for the heir?

In Lallubkai Bapubhwi v. Mankwvarbai,? Westropp, C.J.,
said: “ Where there is a devise upon trusts which do nob
exhaust the property devised, the mere conferring of a
legacy, or other Ec-meﬁt., upon the heir does not prevent
there being a resulting trust of the residue for him, unless
there be other circumstances sufficiently strong to turn
the scale in favour of the devisee. On the same principle
the mere gift, by a testator, of an annuity to his wife has
been held not to be sufficient without other circumstances
demonstrative of his intention that she should not have
both it and dower, to induce the Courts in England to pub
her to her election between the annuity and dower. Even

“where there is an expressed intention to exclude the next-

of-kin from the residue of personalty, or the heir from
tho residue of realty, there must be a distinet devise away
from them, otherwise there will be a resulting trust in
their favour,”

In order to exclude the heir, the intention of the grantor
to exelude them must be apparent; mere conjecture’ or
the fact that legacies have been given® will not be

2 1 Jarm., 629, 3rd Ed.

2 King v, Denison, 1 V. and B., 272, per Lord Fldon ; and see Wood ¢,
Cox, 2 M., and €., 684 ; Rogers ». Rogers, 3 P. Wms,, 193,

% T, L. R., 2 Bom., 410,

+ Halliday v. Hudson, 3 Ves, 211 ; Phillips ». Phillips, 1 M, and K, 661.

# Salter », Cavanagh, 1 Dr, and Wal,, 668.



RESULTING 'TRUSTS.

sufficient.  The trust results, not on the ground of inten-
tion, buf because the ancestor has deelared no intention.?

Even where there is an expressed intention to exclude
the next-of-kin or heir, there must be a distinet devise
away from them, otherwize there will be a resulting trust
in their favour.?

Parol evidence is admissible to rebut the presumption

of law in the case of an instrument made inter wivos,
and to show the settlor's intention to give the surplus
interest beneficially.*
' If property is assigned for an illegal purpose which is
not carried into effect, and nothing is done under it, the
aere intention to effect an illegal object when the assion-
ment was executed, does not deprive the assignor of his
right to recover the property from the assignee who has
given no consideration for it

Where estates are devised to executors upon trust, to
sell and to invest part of the proceeds of the sale for a
particular purpose, but no trust is declared of the sum
50 reserved after the purpose is satisfied, there will be a
resulting trust for the heir’

Under a devise of all the residue of the testator’s estate
and effucts whatsoever, and wheresoever, of what nature
or kind soever, to trastees upon trusts applicable only
to perSonal property, the real estate will pass with a
resnlting trust for the heir) But if the trusts may be
&pf]icable to real estate, then the real estate will pass®

f the trusts declared are so vague that they cannot be

23:} King ». Denison, 1 V. and B, 27¢; Amphlett #, Parke, 2 R, and M.,

* Tregonwell . Sydenham, 3 Dow.. 211; Lloyd ». Spillett, 2 Atk,,
151 ; Habergham v, Vinecent, 2 Ves. J., 225,
$ Hiteh ». Weber, 6 Hare, 145; Johnson ». Johnson, 4 Beav, 318 ;
« Lallubhai Bapubhai 4, Mankuvarbai, [. L. B., 2 Bom,, 410.
! Fowkes #. Pascoe, L. R., 10 Ch., 343, As to admission of parol
evidence in case of wills, see Lewin, 7th Hd,, 56, 134,
® Symes v. Hughes, L. R.,9 Eq., 475 ; Manning ». Gill, L. R, 13 Eq.,
14]85, Haigh v. Kaye, L R., 7 Ch,, 469 ; Dawson ». Small, L. R., 18 Xq.,
¥ Stonehouse. ». Tvelyn, 8 P, Wms., 252 ; Watsou v. Hayes, 5M, an 4
€., '126; Page v. Leapingwell, 18 Ves,, 463; Mariott ». Turner, 20
Beav., 557, ,
. Dunnage ». White, 1 Jac. and W., 683 ; Lloyd v, Lloyd, L. R., 7 Eq.,
468 ) Longley v. Longley, L. R., 13 Iiq., 133.
14: D'Almaine #», Moseley, 1 Drew., 629 ; Coard », Holderness, 20 Beav,,
L
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RESULTING TRUSTS.

executed,! orif they lapse? ov arc void hecause of unlaw-
fulness,® or if property is devised on trusts to be thereafter
declared; and no declaration is made,' a trust will result.

So also a trust will result when the instrument cveat-
ing the trust shows that it was not intended that the
grantee should take beneficially, as where the conveyance,
devise, or bequest is to 4 “upon trust,” and no trush is
declared.”

If a trust is declared of a part only of an estate, whother
by eonveyance, inter wvivos, or by will, the undisposed of
interest results to the grantee or testator, or his heirs or
representatives.” According to English law, the undisposed
of residue, in the case of personalty, vests in the oxecutors
beneficially. But that rule does not apply to Hindus,’

A trust will result where stock or money is transferred
to another, unless it can be inferred from the surrounding
circumstances that a gift was intended ;* and where the
transfer is into the joint names of the grantor and grantee,
the grantee will have a beneficial interest for life.”

No trust will result where a person invests money in the
pames of the trustees of his marringe settlement, the pre-
sumption being in such cases that he intended to benefib
the persons interested under the settlemont,'

Though cistwis que trustent may claim the whole of an
estate which is wholly purchased out of trust monies, they
can, if the estate be only partially purchased with trust
money, claim only a charge for the amount of the trust
monies employed in the trust.™

! Stubbs v. Sargon, 2 Keen., 2556 ; 8 M, and 0, 507; Williams . Kershayy,
60 and F., 111,

3 Ackroyd v. Smithson, 1 Bro. C. 0., 508 ; Williams v, Coade, 10 Ves.,, 500,

? Gibbs v. Rumsey,2 V. and B., 234; Page ». Leapingwell, 14 Ves.,
463 3 Tregonwell v. Sydenham, 5 Dow., 194,

+ Fitch ¢. Weber, 6 Hare, 145; Barrs . TFewkes, 2 H. and M., 60;
Biddulph ». Williams, L. R., 1 C. D., 203,

5 Dawson v. Clarke, 18 Ves,, 254; Penfold v». Bouch, 4 Ilare, 271 j*
Attorney-General v, Dean and Canons of Windsor, 24 Beay., 679; 8 H. L.
., 369 ; Asten ». Wood, L. R., 6 Hq., 419 ; Barra v, Fewkes, 2 H, & M,, 60.

¥ Northen o, Carnegie, 4 Drew., 687; Nash v. Bmith, 1T Ves., 29;
Mapp ¢ Eleock, 2 Phill, 793; 3 H. L, 0, 492 ; Bird ». Harris, L. R, 9
., 204 ; Williams v, Arkle, L. R., 7 H. L., 606,

7 Lallnbhai Bapubhai #. Manknvarbai, I. L. R., 2 Bom,, 406,

§ Custance v, Qunningham, 13 Beav, 363 ; Fowkes v, Pascoe, Li B,
10 Ch., 340 ; Batstone v, Salter, L. R., 10 Ch., 431,

¥ Fowkes . Pascoe, L. R., 10 Ch., 348,

¥ Re Curteis’s Trugh, L. R., 14 Eq., 217. ] !

" Tane ». Dighton, Amb., 409; Ryal ». Ryal, Amb., 411; Nogender
Chunder Ghose v, Greender Chunder Ghose, Boul,, 389,



PURCHASE IN NAME OF STRANCER, 87

" Where property is bought by one person in the name Lucruns
of a stranger, to whom the conveyance is made, there L
will be & resulting trust for the person who paid tlie purehnss
purchase-money.  “The clear result of all the cases,” said in name of
liyre, C. B! “without a single exception, is, that the &
trust of a legal estate, whether freehold, copyhold, or
leasehold ; whether taken in the names of the purchasers
or others jointly, or in the names of others without that of
the purchaser ; whaether in one name or several ; whether
Jointly or suceessivé, results to the man who advancad the
purchase-money. This is a general proposition supported
by all the cases, and there is nothing to contradict it; and
it goes on a strict analogy to the rule of the common law,
that where a feofiment s made without consideration, the
use results to the feoffor,”?
- The person who advances the money must do so in the
character of purchaser.®
No resulting trust will be created by the mere €Xples- Expres.

sion of a wish on the part of the grantor, that the purchase- ki

money may be applied in a certain way.!
The:rights of a purchaser may be barred by negligence Detay,

or delay®

. The rule that a trust results for the person who pays Rale ap-
the purchase-money applies to the case of a joint purchase P poige
in the name of one, In Crop v. Novton,® Lord Hardwicke chase.
seemed to think that the application of the rule was con-

fined to an advance by one individual. In W ray v. Steele
. however, Sir T. Plumor decided that a resulting trust arose
upon a joint advance, the purchase being taken in the
name of one. “Lord Hardwicke,” said his Honour, “ could
* nob have used the language attributed to him. What is
thero applicable to an advance by a single individual, that

! Dyer v, Dyer, 2 Cox, 95.
¥ A8 to conveyaress taken Jointly, see ex parte Houghton, 17 Ves,,
263 Rider v. Kidder, 10 Ves, 367. And as fo several suooessivd, soe
Howe v. Hawe, 1 Vern.. 415; Withers v. Withers, Amb., 151 ; Smith
v Buker, 1 Atk,, 385; Prankard . Prankard, 1 8. and 8., 1.
| Bartlets v. Pickersgill, 1 Bden, 616; Crop v Norton, 9 Mod, 235 ;
Aveling v. Knipe, 19 Ves., 441,
4 Wheeler v. Smith, 1 Giff., 500
* Delane v. Delans, 7 Bro, P, 0., 279 ; Groves ». G voves, 3 Y. and J., 172 ;
Ulegg v, Edmonson, 8 Du M. G., 787 ; Peddamuthunlaty v. Timma Reddy,
2 Mad. H. Q. 270. )
%2 Atk,, T4 ; 9 Mod,, 233 ; Barn., 181,
12 V. and B, 888,
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PURCHAEE IN NAME OF WIFE OR CHILIL

00

Leeroxe defondant to prevent an execution of the agreement but
L. 45t is, I think that it is a case within the Statute, and that
~= the bill must be dismissed with costs.” !

Convey- In some cases it has been held, that where a conveyance

e e 1s'made to a stranger without any valuable consideration

Wi without  being expressed, that a resulting trust avises for the gran-

Ml it tor?  In Young v. Peachy? Lord 'Hardwicke said : “If a
: trust by implication was to arise in the present case, it

would be to contradict the Statute of Frauds; for it might
b said in every case where a voluntary conveyance is
made, that a trust shall arvise by implication ; but that is
by no means the rule of the Court.! Trusts by implication,
or operation of law, arise in such cases, where one person
pays the purchase-money, and the conveyance is faken in
the name of another, or in some other cases of that kind ;
but the rule is by no means so large as to extend to every
voluntary conveyance.”
Where a son conveyed an estate to his father nominally
as purchaser, but really as a trustee, and in order that the
. father, who was in betber credit than the son, might raise
money on it by way of mortgage for the use of the som,
and the father died shortly afterwards, and before any
money was raised, having by a will subsequent to the con-
veyance made a general devise of all his real estates, it
was held, that the case was within the Statute, and that
parol evidence was not admissible to prove the trust; but
that the son had a lien on the estate as vendor for the ap-
vent consideration, no part of which was paid.®

Purchases  No resulting trust arises upon a purchase in the name

inihe  of a wife alone.’ Nor upon a joint purchase in the names

pamoefa  of hushand and wifef nor upon a purchase in the name of

eliild no 139
resulting a child.

trust,

4
B i
t__ ! '.:

1 Heo plso Heard ». Pilley, L. R., 4 Ch., 548

1 Duke of Norfolk ». Brown, Prec. Ch., 80 ; Warman v, Seaman, Freem.,
308 ; Senlthorp v. Burgess, 1 Ves, J., 93 ; Davies v, Oty (No. 2), 35 Beav,,
208,

2 Atk., 2066, * See Fordyce o, Willis; 3 Ero, OO, BT

5 And see 1 Sand. Uses, 5th Ed., 365 ; Wms. R, P., 10th Ed., 169 Lloyd
w, Spillett, 2 Atk 1560, \

¢ Leman s Whitley, ¢ Russ,, 423, This case was doubted by Lord St.
Leonards, Sug. V. and P., 14th Ed,; 702.

* Kingdom », Bridges,'2 Vern., 67 ; Back v, Androws, 2 Vern,, 120 ;
Christ's Hospital ¢, Budgin, 2 Vern,, 683 ; Rider ». Kidder, 10 Ves,, 860;
Gosling v, Gosling, 3 Drew., 355 ; Lloyd ». Pughe, L. R., 8 Ch,, 88.

8§ Dieew v. Martin, 2 I, and M., 130.

¢ Dyer v. Dyer, 2 Cox, 92 ; Finch ». Finch, 15 Ves., 60 : Murless ».
Franklin, 1 Swanst., 13 ; Grey ». Grey, 2 Bwanst,, 597 TFinch, 340.




'PURCHASE BY MOTHER.

L

. If a mortgago is made in the joint names of a husband Luoruws

and wife, this will be = considered as being in the nature of
| & joint purchase, and the wife will, if the husband dies, be
. entifled to the mortgage money by survivorship.!

LIT,

A purchase in the name of the purchaser and of a woman Repuiea

' with whom he has gone through the ceremony of mwar- Wi

riage, but who could never become his lawful wife, does not

come within the rule, and therefore such a purchase will

not raise a presumption that it was intended as an ad-
- wvancement or provision for her.”

The presumption of advancement may arise in the case person in
of a purchase by a person who has placed himself in loco E“’:ﬂ pavehs

. parentis to the per ‘o in whose name the purchase is made,
Thus the presumption has been held to apply in the case
of an illegitimate son?

. But the presumption of advancement will not arise in the
ease of a purchase in the name of an illegitimate grand-

child, although the grandfather has placed himself in loco
paveatis to the child*

* presumption of benefit for the child.  In Suyre v. Hughes,’
. a mother, after making her will in favour of her two
 daughters, transferred stock, which had stood in her own
name, into the names of herself and one of the daughters, and

- died. It washeld, that there was a presnmption of intended
benefit to the daughter which was unrebutted, and that the
stock belonged absolutely to her. e De Visme? was cited

as an authority for the proposition, that there could be no
presumption of advancement as between a mother and
child’; but Stuart, V. C., pointed out that the word ‘ father’

. does not oceur in Lord Chief Baron Eyre's judgment in

- Dyer v Dyer and said that it was not easy to understand
why a mother shonld be presumed to be less disposed to

! Churist's Hospital #. Budgin, 2 Vern,, 633.
* Boar v. Foster, 4 K. and J.. 152,
* Beekford v, Beokford, Lofft., 490 ; Kilpin ¢, Kilpin, 1 M. and K., 520 ;
Soar p, Foster, 4 K. and J.. 152; Tucker ». Burrow, 2 H. and M., 515,
1 Tacker ». Burrow, 2 H. and M., 515 ; Forrest v, Forrest, 11 Jur, N,
5, 817, 8ee, however, Powys ». Mansfield, 8 My, and Cr,, 359, as to double
0118,
5 2PeG. J. and 8, 17.
L. R., 5 Tq., 377 ; ece also Hoepworth v. Hepworth, L. R., 17 Eq., 10.
T2 DG J. and 8, 17.
‘2 Cox, 02, ;

¥ e ]

In the case of Re De Visme it was said that a mother parenase
. does not stand in such a relationship to a child as to raise a pva mo-
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FIDUCIARY RELATTONSHIP.

beuefit her child in a transaction of this kind than a father,
Where stock was transferred by a mother into the nanmes of
herself, Lier daughter, and the daughter’s husband, and the
dividends on the stock were received by the sou-in-law
and paid over to the transferror during her life, and the
mother died leaving the son-in-law only surviving, it was
held, that there was no resulting trust, and that the son-
in-law was entitled to the stock, the Court bein of opinion
that the evidence showed that the mother intended to
create a beneficial interest in each of the three persons
into whose name the stock was transferred.! '

Where one of two brothers purchased an estate in the
pame of his nephew, and paid the whole of the purchase-
money, and enjoyed the rents and profits, it ‘was held, iu a
suit by the purchaser to recover possession, that he musb
be presumed to have purchased on his own aceount.?

Where a fiduciary relationship, such as that of solicitor
and client, subsists between a Fa,rent and child, and the
parent’s money is advanced by the child in her own name,
the ordinary presumption in fayvour of the transaction
being a gift, is excluded, and the onus is thrown upon the
child of proving that a gift was in fact intended.? _

Purchases in the name of a wife or child by way of gift,
or advancement, are, it appears, within the 13 Eliz, c. 3,
and may be avoided as against creditors?

The rules of English Courts of Equity as to resulting
trusts apply also to personal estate, and therefore, where a
hushand transfers stock into the names of himself and his
wife, no resulting trust will arise for the husband, but the
wife will be entitled to the whole of the fund b - SULVivors
ship;? so also in the case of a transfer of gtrj(:{( into the
names of a parent and child, the stock will belong to the
child surviving®

' Rabstone v. Salter, T. R., 19 Bq., 250 ; affd., L. R, 10 Ch., 431, And
gee Fowlkes . Pasooe, L. R., 10 Ch., 543.

% 'Sheeoram Ghose v. Dataram Ghose, 2 Sel., 63.

4 @arrett v, Wilkinson; 2 DeG. and Sm., 244; see also Hepworth v.
Hepworta, T B, 11 Eg., 14,

Qlaister o, Hewer, § Ves., 195 ; Townsend ¢. Westacott, 2 Beav, 340 ;
4 Beav,, 58 ; Christy ». Courtenay, 13 Beav., 96 ; Barrack o, M'Culloch,
8 XK. ard J., 110 : Drew ». Martin, 2 H. and M., 150.

» Dammer . Piteher, 2 M. and K., 262; Low . Carber, 1 Beav., 426;
Vance . Vanoe, ib., 805 ; Poole v. Odling, 31 L. J., Ch,, 439, ;

o Sayre v. Hughes, T B, & Eq, 376; Jte De Visme, 2 DeG, J, and
8, 17, !
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SURROUNDING CIRCUMSTANCES, 93

The mere circumstance that the name of a wife or child Lrcrure
is inserted on the occasion of a purchase of stock is not I
sufficient to rebut the presumption of a resulfing trost surround-
in favour of the purchaser, if the surrounding eircum- ingcircum-
stances lead to the conclusion that a trust was intended. jo oo,
Althongh a purchase in the name of a wife or a child, if dered
altogother unexplained, will be deemed a gift, yet the
surrounding circumstances may be taken into consider-
ation so as to say that it is a trust, and not a gift. Thus
in Marshall v. Crutwell! the husband of the plaintiff,
being in failing health, transferred his banking account
from his own name into the joint names of himself and his
wife, and directed the bankers to hononr cheques drawn
ceither by himself or his wife, and he afterwards paid in
-considerable sums to their account. All cheques were
afterwards dvawn by the plaintiff at the divection of her
husband, and the proceeds were applied in payment of
household and other expenses. The husband never ex-
plained to the plaintiff what his intention was in trans-
ferring the account, bui he was stated by the bank manager
to_have remarked at the time of the transfer that the
balance of the account would belong to the survivor of
himgelf and his wife, After the death of her husband
(which took place a few months after the transfer), the
plaintiff’ elaimed to be entitled to the balance. It was held,
that the transfer of the account was not intended to be a
provision for the plaintiff, but merely a convenient mode
of managing her husband’s affairs, and consequently that
she was not entitled. Jessel, M. R, said : “ In all the cases.
in which & gift to the wife has been held to have been
intended, the husband has retained the dominion over the
fund in this sense, that the wife during the lifetime of the
husband has had no power independently of him, and
the husband has retained the power of revoking the gift, i
In transferring a sum of stock, there is no obvious motive :
why a man should put a sum of stock into the name of
himself and his wife. She cannot receive the dividends,
* he can and must, and it is difficult to see any motive of
convenience or otherwise which should induce a man to
buy a sum of stock or transfer a sum of stock (if there
is any difference between the two) in or into the names
of himself and his wife, except the motive of benefiting

tL T 20 Mq., 329 and see Fowkes v. Pascoe, L, R., 10 Ch., 343,



94 PURCHASE IN NAME OF CHILD AND STRANGER.

Leervre her in case she survives. But here we bave the actual
ML  fact, that the man was in such a state of health that he
could not draw cheques, and the wife drew thein. Looking
at the fact that subsequent sums are paid in from time to
time, and taking into view all the circumstances (as 1
understand T am bound to do) as a juryman, I think that
the circumstances show that this was a mere arrangement
for convenience, and that it was not intended to be a provi-
sion for the wife in the event which might happen, that
at the husband’s death there might be a fund standing to
the credit of the banking account.”
Purchase-  Where a purchase, either of moveable or immoveable
;la{:ﬂw wi- property, is made in the name of a wife or child, and the
purchaser dies before the whole of the purchase-money is
paid, the purchase will enuve for the benefit of the wife or
child, and the unpaid purchase-money is payable out of the
purchaser’s personal estate.! s
ot ten. A purchase in the joint names of a father and son creates
" aneywhen g joint tenancy.’ In one case, where the father had no other
eredted.  ogtate to which a judgment-creditor could resort, the creditor
was relieved in equibty against the survivorship at law?
B If & purchase is made by a parent in the name of & child
in the name and of a stranger, whether of real or personal estate, ib will
of aehild 305 songidered as an advancement; the stranger will be
ger. treated as a trustee for the child, and there will not be any
resulting trust to the father*
Tvidance In certain cases where a purchase is made in the name
torbut  of a child, the presumption of advancement may be rebutted.”
presumieThe antecedent and contemporaneous acts and declarations
vancement. of the parent ave admissible in evidence to rebut the pre-
sumption of advancement, but his subsequent acts and
declarations are inadmissible for that purpose®
! Redington #. Redington, 3 Ridg., P. €., 177 ; Vance v, Vance, 1 Beav.,
6053 Drow o, Martin, 2 H. and M, 130; skidmore v, Bradford, I B.,
B?A}Sé!{}i;c ». Seroope, Freem. 171; 1 Ch. Cas., 27 ; Back v Andrew
2 Vern., 120 ; Grey ». Grey, 2 Swanst., 699 ; Dummer », Pitcher, 2 M. and
K"i é{,izl;]mun . Ashdown, 2 Atk., 477 ; see Pole v, Pole, 1 Ves,, T6.
* Lamplugh 2. Lamplugh, 1 P. Wms, 111 ; Mumma v. Mumma, 2
Vorn., 19; Finch ». Fineh, 15 Ves., 43 ; Crabb v, Crabb, 1 M. and K., 511 ;
Collingon ¢, Collinson, 3 . M. G., 403. ;
5 Keats v. Hewer, 10 Jur., N. 8., 1040,
& Redington ». Redington, B Ridg., 177 ; Lloyd . Read, 1 P, Wms,, 607 ;
Murless v, Frankin, 1 Swanst.. 13 Sidmouth », Sidmouth, 2 Beay., 447 ;
Collinson . Collinson, & D. M. G., 409 ; Dumper ». Dumper, 8 Giff;, 533
Willisws ». Williams, 32 Beav., 370 : Tucker v. Burrow, £ H. and M., 615.
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REBUTTING PRESUMPTION OF ADVANCEMENT.

In Devoy v. Devoy! the presumption that the transfor
by a father of stock into the joint names of himself, his
wife, and child, was intended to be an advancement,
was allowed to be rebutted by the evidence of the trans-

" ferror that no trust was intended, but that the transfer

‘was made mnder a misapprehension of its legal effect.?
Although subsequent acts and declarations of the parent
ave not evidence to the support of the trust, subsequent acts
and declarations of the child may be so.’
The presumption of advancement will not be rebutted
by the fact of the father having continued in possession of

' the ostate during his life* nor by the fact that he has
expended money in repairs on the estate”

" Where a father purchases stock or ghares in the name of
a child, and receives the dividends during his life under

‘a power from the son, this alone will not rebut the pre-

sumption of advancement In Smifh v. Wande, a father
directed stock to be purchased in the names of himself
and his wife in trust for his infant son. The purchase
wag made in the joint names without any trust being
declaved, and the father received the dividends down to
his decease. It was held, that neither his son nor his
wife (who survived him) were entitled to the stock, but
that it formed part of his assets.”

If, after a purchase of property by a parent or by a

husband in the name of a child ‘or wife, the purchaser ;

devises or bequeaths it,’ or leases it,)9 the primd facie pre-
sumption of advancement will not be rebutted.

\ Where a testator by his will settled %I 000, reduced
annuifties, on each of his grand-danghters, the children of

his only son, and two years afterwards he transferred a

1 5 Sm. and G., 403.

2 Seo also Stone v, Stone, 3 Jur. (N. 8.), 708,

4 Sidmounth 2. Sidmouth, 2 Beav.,, 447.

i Grey v, Grey, 2 Swanst, 600 ; Lampligh @, Lamplugh, 1 P, Wms,,

111 ; Taylor v, Taylor, 1 Atk,, 586 ; Christy v. Courteuny, 13 Beav., 96,

8 Shales v, Shales, 2 Freem,, 202 ; Elliot ». Elliot, 2 Ch. Cas., 231;
Heawin v, Seawin, 1 Y, and C, C. ., 65.

¢ Sidmonth v. Sidmouth, 2 Beav., 447; Scawin 2. Scawin, 1 Y. &,
C. C.. 65,
© 715 Jim,, 66.

+ Beo also Hoyes v. Kindersley, 2 Sm. and G., 195; Bone v, Pollard, 24
Beav,, 283,

# Crabb w. Crabb, 1 M. and K., 511 ; Dummer ¢, Pitcher, 2 M, and K,
262 ; Jeans v, Cooke, 24 Beav., 513.

W Murless ». Franklin, 1 Swaust,, 13,
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Leorons sum Lof £3,200, rveduced annuities, which was all the

1L

————

Child fally

CHILD FULLY ADVANCED.

property be possessed, into the name of his son, and. died
at the age of ninety-fonr, having resided the last ten years
of his life with his son, who was a man of considerable
property, it was held that the transfor to the son operated
as an absolute gift to him free from any trusts’

1f a purchase is made in the name of a child who is

advanced, already fully advanced by the parent, there will be a re-

sulting trust for the father ;* but if the child be not ab all,
or only in part, advanced, the presunption of advance-
ment will not be turned into a trust.’

Where lands are purchased in a cerfain place in the
name of a child by a father, but it appears that the father
is bound to settle lands so purchased in a partienlar man-
ner, there will not be any advancement, but the child
will be a trustee merely.

3 Hepworth v. Hepworth, . R., 11 Eq., 10.

* Lloyd ». Read, 1 P, Wins.. 608 ; Pole », Pole, 1 Vea. 5., 76,

3 Groy v, Grey, 7 Swanst., 600 ; Blliot ». Blliot, 2 Ch. Cas,, 231,
1 Blake 1. Blake, 7 Bro. P. €, 241.
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BENAMI TRANSACTIONS AND CONSTRUCTIVE TRUSTS,
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Benami transactions ~ Purchase in name of child — Burden of proof — Strangers
— Tenami transactions among Mahomedans — Assent of benamidar unneces-
gary — Disputing landlovd’s title — Suit by landlord against beneficial les-
sees — Strict proof requived —- Oral evidence-— Proof of payment of pur~
chase~money =~ Pleading benami transaction against purchaser under s. 317,
Civil Procedure Code — Purchase at sale for arroars of revenue — Sals by
benumidar = Standing by — Purchaser with notice — Real owner may sue
benamidar — Equitable owner — Suvit by creditors against benamidar
Transaetion avowedly fraudulent — Constructive trusts -- Renewal of leases
by trustee — Principle of rule — Instances — Remedy — Agent of trustes —
Legal adviser gaining advantage by ignorance — Gifts fo personsin fiduciary
capaeity — Voluntary gift where no fiduciary relation when set aside ~— Onus
of proof where fiduciary relation exists — Where it does pot — Spiritual
influenge — Paront and child — Persons in loco parentis — Guardian and
ward — (ift to legal adviser — Extent of rule — Gift in expectation of death
- Strangens - Prineiples on which Court acts — Badges of fraud = Indepen-
dent advics — AL whose instance set aside — Aquiescence — Confirmation and
acquiescence — Laches,

It will be convenient in this place to consider what is Benami

known as a benami transaction,—that is to say, the practice {*

of putting property into a false name. However objection-
able the system may be, it is legal and in common nse.!
“The Law of Benami,” says Mr. Mayne? “isin no sense
- abranch of Hindu law. It is merely a deduction from the
well-known principle of equity, that where there is a pur-
chase by 4 in the name of B, there is a resulting trust of
the whole to A ; and where there is a voluntary conveyance
by 4 to B, and no trust is declared, or cnly a trust as to
part, that there is a similar trust in favour of the granior
as to the whole or as to the residue, unless it can be made
out that an actual gift was intended. '

“ In the English Courts s exception is made to this rule, Purchase
where the person in whose name the conveyance is taken i aaue of

or made is g child of the real owner, when the transaction

} M, 8. Bechse Nyamut », Fuzl Hossein, 8, D, A, of 1859, p. 139,
¥ Hindu Law, s. 367,
13
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BURDEN OF PROOF.

is presumed to have been made by way of advancement
to him. But this exception has not been admitted in
India. There the rale is well established that in all cases of
asserted benami the true criterion is to ascertain from
whose funds the purchase-money proceeded. Whether the
nominal owner be a child or a stranger, a purchase made
with the money of another is primd focie assumed to be
made for the benefit of that other,” whether a daughter
or a son,

“The wives and mothers of the members of a joint
undivided Hindu family, so long as they econtinue to
live in the family, and. are supported out of its income,
ave just as much members of that family as their hus-
bands and sons; and as unity of possession is one of
the essential characteristics of a joint undivided Hindu
family, no difference in the nature of the interests pos-
gessed by the different members thereof ean affect the
presumption with which we have to deal in this ease. So
far as the ordinary and usual course of things is concerned,
the practice of making benami purchases in the nawes of
female members of joint undivided Hindu families is just
as much rife in this country as that of making such pur-
chases in the names of male members and . . . .the pre-
sumption against such acquisition is no less strong in the
former case than in the latter.”? '

The burden of proof lies on the party in whose name
the property was purchased, to prove that he was solely
entitled to the legal and beneficial interest in such pur-
chased estate® But although the habit of holding land
benami is inveterate in India, that does unot justify the
Courts in making every presumption against apparent
ownership.*

If the person in whose name the purchase is effected, is
a stranger in blood or only a distant relative, he will
be undoubtedly primé facie a trustec; and if he desires

1 Dhurm Das Pandey # M. 8, Shama, Soondri Dibith, 3 Moo, I, A,
229, 240 ; Glopeckrist Gosain ». Gungapersand Gosain, 6 Moo, 1. A., 53,
74; Monlvie Synd w», M. 8. Bibee, 13 Moo. I, A, 232; Ruknadawla
Nowab Ahmed Ali Khan v, Hurdwari Mull, 5 B, L. R., 578,

2 Chunder Nath Moitro v. Kristo Fomnl Singh, 16 W, B., 337, pey
Dwarkauath Mitter, J. See, however, Obhoy Churn Mookerjes v, Pau-
chanun Bose, March., 564,

 Gopeekrist Gosain . Gungapersand Gosain, 6 Moo, T. A,, 53,

i Moonshee Buzloor Rulieem ¢, Shumseonnissa Begum, 8 W, R, P. C.

Bul, 11,



PURCHASE IN NAME  OF RTRANGER.

" to contend that the primd facie character of the transac-
tion was not its real character, the burthen is on him.
In Gopeelrist Gusain v. Gungapersaud Gosain! the pur-
chase was made in the name of an only son, aund it
‘was argued that this cirenmstance changed the presump-
tion, and that what would be the presumption in the
case of a stranger does not exist between father and son ;
that the presumption is advancement, and that, there-
fore, the burden of proof was shifted. But the * Judicial
Comumittee held, that there was no authority in Indian law,
no distinet case or dictum establishing or recognizing such
a principle or such a vule. “It is clear,” said Knight
Bruce, L. J.° “ that in the case of a stranger the presump-
tion is in favour of its being a benwma transaction, thab
18 a trust; but it is clear also that in this country, where
the pewson in whose name the purchase is made is one for
whom the party making the purchase was under an obli-
gotion to provide, the case is different; and it is said that
that ought to be deemed the law of Indis also, not be-
«cause it is the law of England, but because it is founded
on reason and the fitness of things, if I may use the ex-
pression, or natural justice, that on such grounds it ought to
be considered the law of India. Now, their Lordships are
not satistied that this view of the rule is accurate, and
that it is not one merely proprii jurie. Probable as it may
be, that a man may wish to provide for his son to a certain
extent, and though it may be his duty to do so, yet there
are other considerations belonging to the subject ; among
others, a man may object to making his child independent
of him in his lifetime, placing him in such a position as
to enable him to leave his father’s house and to die, leay-
ing infant heivs, thus putting the property out of the con-
troi of the father. Various reasons may be urged against
the abstract propriety of the English rule. It is merely
one of positive ﬁ)a.w, and not required by any rule of
natural justice to be incorporated in any system of laws,
recognizing a purchase by one man in the name of ano-
ther to be for the beuelit of the real purchaser. Their
Lordships, therefore, are not prepared to act against the
seneral rule, even in the absence of peculiar circumstances ;

ut in India there is what would make it particularly
objectionable, namely, the impropriety or immorality of

L6 Moo, 1. A, 63, : 2 P, 15
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AR Their Lorvdships are, therefore, satisfied that,
according to the law by which this case must be governed,
the presumption in favour of its being a benami transac-
tion is different from that which would have existed by
the law of England.” -

In so far as the practice of holding and buying lands in
the name of another exists, that practice exists in India as
much among Mahomedans as among Hindus; and the judg-
mentin Gopeekrist Gosain v. Gungapersaud Goswin' and
the cases therein referred to are, at all events, authority for
the propositions that the eriterion of these cases in India is
to consider from what souree the purchase-money comes ;
that the presumption is, that a purchase made with the
money of 4, in the name of B, is for the benefit of A ;
and that, from the purchase by a father, whether Mahome-
dan or Hindu, in the name of his som, you are not ab
liberty to draw the presumption which the English law
would draw, of an advancement in favour of that son?
Althongh a purchase by a Mahomedan with his own,
money of an estate in the name of his son, raises a

resumption of the son’s name being used benami for his
ather, proof that the father's object was to affect the
ovdinary rule of succession as from him to that property
is sufficient to give, as respects strangers, a title to the son
independent of, and adverse to, the father?

The knowledge and assent of the person in whose name
the purchase is made is immaterial ; in the greater number
of instances of bepami purchases they are made in the
names of persons ignorant at the time of their being so
made.!

As a general rule, a tenant cannot dispute his landlord’s
title’ The rule is foanded upon the doctrine of estoppel,

 which is, as Lord Coke says, “a curious and excellent sort

of learning.” But it has been decided that the docfrine of
estoppel does not apply to benami transactions, and thab
in this country a lessee may deny that the person in
whose favour he has executed a lease was the real lessor,

1§ Moo. I. A., 53, ;
¢ Moulvie Sayyud Uzhnr Ali . Mussummat Bebes Ultaf Fatims, 13
Moo. I, A., 232, 246 : ase 2 Mad. H. C. Rep,, 27 (n).
* Ruknadawla Nowab Ahmed Al Khan o, Havdwari Moll, 5 B. Ta
., B78. -
i i Gopeekrist Gosain v. Gungapersaud Gosain, 6 Moo, I. A, T4,
> See Bvidence Act, T of 1872, 8, 116,
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and beneficially entitled to the rent, and that he may prove Lecrvns
. by parol evidence that the person who granted the lease V-
was only a benamidar for a third party. In Donzeilev.
Kedarnath Chuckerbutty,! Paul,J., said : “ In England, where
the usage denoted by benami transactions is wholly unknown,
it is supposed, and therefore assumed, that all deeds and
conveyances truly represent the titles of parties set forth in
them. Deeds are called solemn instruments; they are
execubed after considerable deliberation, and under the
uidance, and with the advice, of able legal advisers. In
%lng}ancl, and in fact wherever the English law prevails, and
English institutions exist, it is right to suppose that what
is stated in deeds and other similar documents represents
the true state of things, and consequently, parties should
not be allowed afterwards to question the truth of what
has been deliberately stated. But in this country, it be-
ing well known that documents are neither so drawn nor
executed as in England, and it being equally well known
that persons make statements wholly regardless of the
. truth for present and ulterior purposes, it would be unsafe
and unjust to hold parties strictly to statements made by
them in deeds and other documents, and to apply the
technical doctrine of estoppel in the manner in which that
doctrine is applied in cases governed by English law.”
Where a lease was taken benami in the names of three suit by
. ladies, who for some time paid rent to the lessor, and who ‘“_'“.“"I“ '
were sued for rent by him on several occasions when he i::l'ﬁlm
obtained decrees, which he executed against their properby, lessces,
the lessor was nevertheless allowed, when the ladies were
unable to pay any rent, to sue their husbands, who were the
beneficial lessees.” .
- The Courts look with jealousy on benami transactions, giqce proot
and a person who claims under such a title must prove his required,
case strictly, and he can only recover on the strength of
the case he asserts; mere inferences will not be sufficient
to induce the Court to take away property from the
person in whose name it is held.?
Where bond fide creditors of the osteusible owner of
property are claimants on that property, the Court will

1.9 8. 1. R, 720,

¥ Debnath Roy Chowdhry ». Gudadhur Dey, 18 W. R., 152.

# Sreemannchunder Dey ». Gopaul Chunder Chuckerbutty, 11 Moo,
1, A, 285 Nowab Azimut Ali Khan v, Hurdwaree Mull, 13 Moo, I, A., 595
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it declared that he held it only benamil! Though thers
may be in the evidence circumstances which may excite
suspicion, and doubt may be entertained with regord to the
truth of the cuse made, 1t is essential to take care that the
decision of the Court rests, not upon suspicion, but upon
legal grounds, established by legal testimony.?  If it isomce
established that a transaction is benami, the fact that the
deeds and proceedings bear the benamidar’s name, is per-
fectly consistent with the benami case, and is of no essential
weight on the one side or the other in ¢onsidering whois
the principal® Tt is not necessary that the nature of the
transaction should be proved by writing, but oral evidence
is admissible* The persons who seek to prove that a
trapsaction was benami, must prove the pavinent of the
purchase-money; and if they do so, any subsequent acts
done in the name of the nominal owner, will be explained
by reference to the original transaction; wheveas if they
cannot prove that payment, their case must necessarily fail.®

The real owner of property, who is actually in posses-
sion, may plead in answer to a snit for redemption by a
certified purchaser under s. 317 of the Civil Procedure
Code, that the purchase was made benami by the plaintiff
on his behalf. This section corresponds with s. 260 of Act

Cooedure 'VITT of 1859, and it was decided by the Privy Couneil

~ that that section should be construed strictly and literally ;
that it was applicable only to a suit brought acainst the
certified purchaser to assert the benami title against him ;
that the Statute did not make benami purchases illegal ;
and that the real owner for whom the purchase was made,
if in possession, and if that possession had been honestly
obtained, might defend a suit brought by the holder of
the certificate, and show that he was the appavent owner
only aud a mere trustee.’

! Ruknadawla Nowab Ahmed Ali Khan ¢, Hurdwari Mall, 6 B, L. R, 578,

 Sreemanchnunder Dey v Gopal Chunder Chuckarbutty, 11 Moo. 1. A,
28, 44 ; Faez Buksh Chowdry », Fukeerocodeen Mahomed Ahassun Chow-
dry, 14 Moo, I. A,, 254,

3 Hohee Lall v. Dindyal Lall, 21 W. R, 257,

1 Palaniyappa Chebti . Arumugam Chetti, 2 Mad. H. €, R, 26; Tara
Monee Debia v, Bhibnath Tulapatur, 6 W. R., 191

3 M. 8 Besbee Nyamut v. Fuzl Hossein, 8. D, A, of 1859, p. 139,

§ M. 1. Buhnns Kowur #. Lalla Buhoree Lall, 14 Moo. I A., 496 ;
Lokhes Narain Roy Chowdhry v. Kalypuddo Bandopadhys, L, R, 2 1. A,

154, _ j
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" The provisions of s. 260 of Act VIIL of 1850 apply to Lecrurs -
ordinary benami purchases at execution-sales, but do not  IV.
affoet purchases of property by one member of a Hindu
family in hig own name, but with the joint funds. Those
provisions, say the Privy Council, “ were designed to check
the practice of making what are known as benami purchases
at execution-sales, 4., transactions in which 4 secretly
¥\1rcha_scs on his own account in the name of B. Their

swordships think that they cannot be taken to affect the

' rights of members of a joint Hindu family, who by opera-
tion of law, and not by virtue of any private agreemeut or
understanding, are entitled to treat as part of their
common property an acquisition howsoever made by a

" member of & family in his sole name, if made by the use
of the family funds ? :

A purchase at a sale for arrears of revenue made by & Purchase
raanaging member of a joint Hindu family in his own bl )
 name, is not affected by the 21st section of Act I of 1843, revenne. -
which provides that « any suit brought to oust the eertified '
purchaser as aforesaid on the ground that the purchase was

made on behalf of another person not the certified purchaser,
though by agreement the name of the cortified purchaser was
used, shall be dismissed with costs;” and notwithstanding
anything contained in thab section, the members of the joint
family may sue to enforce rights acquired by them under
“such a purchase as against the managing member, though
he is the sole certified purchaser?

. If property is purchased in the name of a benamidar, Sale by
and all the indicia of ownership are placed in his hands, bevamidar
and the benamidar sells to a purchaser for valuable con-
sideration, the true owner can only get rid of the effect
of the alienation by showing that it was made without
hig own acquiescence, and that the purchaser took with
notice of thist fact. If the purchaser bought in good faith,
and withont notice, he acquires a good title as against the
true owner and his heirs, or any subsequent purchaser
from them} .

Parties who stand by, and permit another to hold him- Standing

‘solf out to the world as the real proprietor of an estate

FENIFI

! Bodh Singh Doodhooria ». Gunesh Chunder Sen, 12 B. L. R, §17, 330.

* "Poendun Singh v, Pokh Narain Singh, 13 W. I, 847,
» Bhugwan Doss r. Upooch Singh, 10 W. R., 185 ; Rackhaldoss Mo-
_duek v. Bindoo Bashinee Debia, Marsh., 203 ; Kally Doss Mitter ». Gobind
Chunder Paul, Marsh., 569 ; Rennie v. Gunga Narain Chowdhry, 3 W. R, 10,




1w PURCHASER WITH NOTICE.

Lecruwe when in reality he is not so, and thus induce parties, inno-
V.  cent of the fraud, to lend their money upon such faith, are
T mnot entitled to any consideration from a Court of equity

and good couscience.!

Purchaser  1f a purchaser of an estate at its full value takes with

withnotice: pation of a trust, he is bound to the same extent and in

the came manner as the person of whom he purchased,
for, knowing another’s right to the property, he throws
away his money voluntarily and of his own free will.?
Notice is either aetual or constructive. What is sufficient
to put a purchaser upon inquiry is good notice—that is,
where a man has sufficient information to lead him to a
fact, he shall be deemed cognizant of it, It is sufficient to
charge a man with knowledge that he had that before him,
which, if he had used due diligence, would have afforded
the knowledge he desires.® And where there is a person
in possession of the estate other than the nominal owner,
the person in whose name the title-deed is, the purchaser
is hound to enquire what is the nature of his possession.
If he does not think fit to do so, he takes subject to the
rights of the person in possession.*

Real owner  The real owner of property may sue the benamidar,

betamidar, Cither to declare his title to the property, or to recover

possession of it, and may prove the benami nature of the
transaction.! Thus where a portion of & talug, which was
confiscated by Government, really belonged to an innocent
person who had allowed her property to remain in the
name of the talugdar, she was allowed to sue the Govern-
ment and the talugdar to recover the counfiscated property,

'8

the Privy Council saying “ the decree of confiscation against

her trustee eould on no principle of law, equity, or good
conscience, be made to affect her, and certainly’ not to jus-
tify a sentence which, in effect, made her the sufferer for
his offence.” ¢ i

Equitable  The equitable owner of property which is in the name

OWDer,

! Nuodun Tal ¢, Tayler, 5 W. R, 87; Brojonath Ghose ». Koylash
C\]fmmi(:r Banerjee, 9 W. R., 493 ; Nidhee Singh v. Bissonsth Dass, 24
W. R, 79.

* Mancharji Sorabji Chulla ». Kongseo. 6 Bom, H. O. R., 0. O, &9
Hakeem Meah », Beejoy Patnee, 22 W, R, 8.

¥ Mancharji Sorabji Chulla v. Kongseo, 6 Bom. H, €. R., 0. C., 59,

4 Hakeem Meah ». Beejoy Patnce, 22 W. 1., 8.

% Tara Soondures Debee v, Qojul Monee Dossee, 14 W. R, 111,

¢ M. 8. Thukrain Sookraj Koowar v. The Govermment, 14 Moo,
LA, 112



" PRANSACTION AVOWEDLY FRAUDULENT. 108 ¢

of & frustee may prove the benami nature of the transac Lrorong
tion in a suit by the trustee to obtain possession of the V.
property.t

© CUreditors may enforce their claims against the property Suit by
of their debtor held for him benami? Thus it has been s
held, that a conveyance to fomale members of a Hindu benamidar.
family, the father continuing in absolute and uncontrolled
possession during his life, and his son entering into posses-

sion after his death, could not exclude the claim of the

gon’s croditors.?®

In many cases the object of the benami transaction ig Transaction
avowedly to defraud creditors, and against them it i, 85 faniilent,
we have seen? void® But as between the true owner and

the benamidar the question arvises, whether the owner can
‘sue for the restitution of the property, alleging that the
 sale was fraudulent, or can set up the defence of his own
fraud in an action by the benamidar. Formerly it was
considered that no title could be founded upon fraud, and
. that if a man chose to convey his property to another
admittedly for the purpose of deceiving the public, defrand-

ing his creditors, and avoiding the ends of justice, he
disentitled himself to any relief’ even though no person

had been defrauded’” And the Courts refused to recognize

any distinction in favour of an ignorant female,®
% Courts of Justice,” said Jackson, J., “are designed for the
protection of honest suitors, and the enfurcement of Jjust

claims. They ave not available as machinery to aid in the
carryving ouf, of sechemes of traud, It is right that parties
should know, in making secret arrangements in regard to
i

I Ramonugra Narain ¢, Mahasundar Kunwar, 12 B. L. R., 433.
* Musadee Mahomed Cazum Sherazee v, Meerza Ally Mahomed Shoos-
try, 6 Moo, I. A., 27, !
* Hemanginee Dossee #, Jogendro Nurain Roy, 12 W, R, 236.
vodnte; »
% Bea &{'lf) Gnanabhai ». Srinivasa,4 Mad. H, C, 84; Sankarappa .
Kamayya, 8 Mad. H. C., 231 ; Pullen v. Ramalinga, 5 Mad, H. C.,368;
Tiiluk Chund . Jitamal, 10 Bom., 206.
8 Roushun Khatoon Chowdrain v, The Collector of Mymensingl,
8, D. AL of 1846, p. 120 ; Brimho Mye Dibees ». Ram Dolub Hor, 8. D. A, of
1849, p. 276; Rajah Rejnarain Roy 1. Joggunnath Pershad Mullick, 8. 1. A.
of 1851, p, 774 ; Ram Soonder Sandial », Rajah Anundnath Roy, 8. D. A.
of 1856, . 542; Koonjee Singh v Jankee Singh, 5. D. A, of 1852, p. 838 ;
. Keshnb Chinnder Sein v, Vyasmonee Dossia, TW. R., 118; 3. M, Sukhimani
~ Dasi o. Maliendranagh Dutt, 4+ B, L. R, (P. C.), 16.
TN ’é]’.(_lirry Sunker Mookerjee v Kali Coomar Mookerjes, W. R., 1804,
¥ Bhowany Bankur Pandey v, Purom Bebee, S, D, A. of 1853, p. 639.
] 14



Lecromrs their property for fraudulent purposes, such as defeating

IV their creditors, that they are entering on a dangerous
course, and that they must not expect the assistance of
the Courts to extricate themselves from the difficulties in
‘which their own improbity has placed them.™

Ho the Courts refused to allow a defendant to plead, that
a deed which was admittedly executed by him, was execut-
ed for the purpose of defrauding his ereditors, on the
ground that, though a deed may be avoided on the ground
of fraud, the objection must come from a person neither
party nor privy toit, and that no man can allege his own
fraud to invalidate his own deed? And the principle was
applied equally to persons claiming through the author of
the frand.?

But in the later cases these principles have not been fol-
lowed, and the original owner of property has been allow-~
ed to plead that the transaction was fraudulent, the rcason
being, that the real rights of the parties are to be ascertain-
ed, and if the plea were disallowed, the Courts would
asgist the benamidar to obtain property by means of frand.
Thus, in a suit brought by the plaintiff for registration of
her name in the place of a person from whom she said she
had purchased the property, one of the defendants contend-
ed that the plaintiff’s vendors had purchased the property
benami for her (the defendant), and that she had been in
possession of it from the date of her purchase. Tt appeared
that there had been no consideration for the sale to the
plaintiff, and that it had been executed by the defendant’s
husband for the purpose of defrauding his creditors. In &
previous suit the defendant had stated that the plaintiff’s
vendors were really the purehasers of the property. It
was held that she was not estopl[])ed by this statement from
now showing the real truth of the transaction. “In many
of these eases,” said Couch, C.J, “ the object of a benaimni
transaction is to obtain what may be called a shield against
a creditor ; but notwithstanding this, the parties are not
precluded from showing that it was not intended that the

106 TRANSACTION AVOWEDLY FRAUDULENT,

—

1 Aloksoondry Goopto . Horo Lial Roy, 6 W. R, 287, (

2 Obhoy Churn Gldbtuck ». Treelochun Chatterjee, S. D. A, of 1859, p.
1639 ; Ram Lall Dut ». Kishen Chunder Banerjee, 5. D. A, of 1860, pp.
1, 436, _

"s Tneckhee Nurain Chuckerbulty ». Tara Monee Dogsee, 3 W. R., 92
Purikheet Bahoo v. Radha Kishen Sahoo, 3 W. K., 221 ; Kulge Nath Eux
». Doyal Kristo Deb, 158 W. R | 87.
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107

preperty should pass by the instrument creating the benami, Lectas

and that in truth it still remained in the person who
professed to part with it. . ... Although, no doubt, it is
improper that transactions of this kind should be enfered
into for the purpose of defeating creditors, yet the real
nature of the transaction is what is to be discovered, the
real rights of the parties. If the Courts were to hoid that
persons were concluded ander such circunstances, they
would be assisting in a frand, for they would be giving an
estate to a persom when it was never intended that he
should have it.”*

A suit will lie in which the plaintiff does not sue to
render void an act done by him in frand, or in other terms,
to be relieved from the effect of his own fraudulent act,
but simply sues to have an act legal in itself enforced,
though done with the motive of keeping property out of
~ the reach of his creditors.?

V.

—

The last kind of trust with which we have to deal is Constrne-
that known as a constructive trust. A constructive trust #ve trusts,

is onp which the Court elicits by a construction pub
upon certain acts of parties. Such a trust is raised
wherever a person clothed with a fiduciary character, as
for instance, a factor® agent, or partnmer’ gains some
personal advantage, by availing himself of his situation
as trustee; for, as it is impossible that a trustee should
be allowed to make a profit by his oftice, it follows thab
g0 soon as the advantage in question is shown to have been
acquired through the medium of a trust, the trustee will
be decreed to hold for the beuefit of his cestut que trust.”

A common instance of a constructive trust is, where & Renewal of

trustee of leasehold property renews the lease in hiBl

I & M. Debia Chowdhrain v. Bimola Soondures Debia, 21 'W. R, 422,
And tee Gopesnath Naik v, Jadoo Ghose, 23 W. R, 42 Byleunt Nath
San ». Gohoollaly Sikday, 2¢ W. R., 491 ; Param Singh e. Lalji Mal, I, L.
R., 1 All, 403, As to the principles upon which English Courts proceed
where an atiempt is made to create a trust for o fraudulent purpose, sce
ante; p. 48. '

% Su]':)oodm Beehes v. Bikromadit Singh, 8. D, A, of 1858, pp. 543, 648,

$ Yast India Co. ». Henchman, 1 Ves. J., 287. )

4 Pawoett @, Whitehouss, 1 R. & M., 132; Hichens ». Congreve, b,
150, % ; Brookman » Rothschild, 3 Sim., 153 ; Gillett v, Peppercorn, 3
Beav., 78 Bdwards v, Lewis, 8 Atk., 538 ; Griffin ». Griffin, 1 Sch. und
Lef, 832 ; Mulvany v. Dillon, 1 B, and B., 417; Mulhallen o. Marum,
3 De and Wal., 517.

5 Bentley b, Cruven, 18 Beay., 75 ; Burton ». Wookey, 6 Madd,; 367,

¢ Lewin, 7th Ed., 98, 165,

ease by
rustee,
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Leorves own name. The leading case on this point is Keeoh

Iv.

PRSI

Prineiple
of rule.

Instances.

RENEWING LEASE.

v. Sandford' . There the lessor refused to renew the lease
for an infant, and the trustee then got a lease made to him-
self. Lord King, however, declared that the trustee must
hold the renewed lease for the infant, though no fraud was
alleged, saying : “ This may seem hard, that the trustee is
the only person of all mankind who might not have the
lease ; but it is very proper that rvule should be strictly
pursued, and not in the least relaxed.”

An exeentor de son tort cannot renew a lease in his own
name’ Where the renewed lease comprises lands not in-
c¢luded in the former lease, the trust will not attach to such
lands?®

The prineiple upon which trustees and executors are not
allowed to take renewals of leases of trust-property to
themselves is, that it is for the public good that persons in
fiduciary positions shall not be allowed to reap any benefit,
from the positions which they hold* :

If a person who has a limited interest in a lease renews
it in his own name, he can only hold it as a trustee for the
other persons interested; ® and if a settlor creates a trust
of a leasehold interest, he cannot renew the lease for his
own benefit.’

If a trustee, upon his representations, acquires @n absolute
interest in the trust-property by virtue of an Act of the

Legislature, he will be a trustee of the interest he has

acquired.” Where several persons are jointly interested in
a lease, one of them cannot obtain a renewal to himself? ag
for instance, in the case of one of several partners obtain-
ing a renewal of the lease of the partnership premises.”

1 Ql, Cas., Ch., 61,

* Mulyany v Dillon, 1 B. & B, 417 ; Griffin », Griffin, 1 Sch, & Lef,,
352,

¢ Achezon v, Fair, 8 Dr, & War., 512; Giddings ». Giddings, 3 Russ,,
241,

4 @rifin v. Griffin, 1 Sch. & Lef., 3564; Blewett ». Millett, 7 Bro. P,
Q. 367,

5 James v, Dean. 11 Ves., 883,

¢ Colograve v, Mm.ll:g, 6 Madd., 72 ; Tanner ». Elworthy, 4 Beav., 4187,

* (ooper », Phibbs, L. B., % H, L. Cag,, 149: see ulso Yem v Edwards,
8 K. and J., 564 ; 1 DeG. and J., 598.

 Palmer v. Young, 1 Vern,, 276 ; Hamilton v, Denny, 1 B. and B, 199 ;
Jackson ¢. Welsh, L. snd €., 2 ; Plunk, 346,

% Featherstonhaugh . Fenwick, 17 Ves, 811 ; Clegg ». Edmondson,
22 Beav., 1256 ; 8 D, M. G., 787 ; Clegg o, Fisbwick, 1 Mac: and G., 204 ;
Clements v, Hall, 2 De@. and J,, 173
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A mortgagee who renews a lease must hold it for ihe LECTURE
benefit of the mortgagor.! A trustee cannot, by fraudu- 1V
 lently incurring a forfeiture of the lease of the trust-pro-
| perty, obtain a renewal to himself? So a tenant who
. fraudulently fails to pay Government revenue, in conse-
uence of which the estate is sold, and becomes the pur-
| chaser, will be declared a trustee of the land for the lessor®
| 'Where a trustee who has a right to obtain a renewal
© . sells the right, the trust will attach upon the purchase-
. mouney in his hands.
. The trustee will have to assign the renewed lease free Remedy.
~ from all incumbrances, except an under-lease made bond
fide at the best rent,” and he must acconnt for mesne rents
and profits,® even though the lease has expired.” The lessor
will be entitled to be indemnified against covenants entered
' into'upon the renewal, to his costs,® and to money laid out
“upon lasting improvements® If the trusice has parted
with bis interest in the renewed lease to a volunteer,'” or
‘to a purchaser with notice the cestui que trust will,
nevertheless, be entitled to the same remedies as against
. the trustee.? '
A mere agent of a trustee will not be made to account Agent of
" to the cestut que trust as a constructive trustee,® unless "%
~ he becomes a party to the breach of trust, when he will be
" | liable to the extent of his participation.'*
' A legal adviser is hound to give sufficient advice to his Lezal ad-
client; and if any advantage or property comes to him by his f;?;f_“‘l“'
i ! 8 | vantage b
i m‘d ]'-il;akggtmw v, Brewer, 2 P, Wms., 510; Nesbitt v Tredennick, 1 B, igllm'm“?
e Hughes v. Howard, 25 Beav., 575.
# Balkrishna Vasudev v. Madhavray Narayan, I, L. R., 5 Bomb., 73,
\ % Owen v. Williams, Ambh., 734.
.|| ® Bowles v, Stewart, 1 Sch. and Lef, 200,  ° '
'gg'ollulvany'o. Dillon, 1 B, and B., 409; Eyre ¢. Dolphin, 2 B. and B,
" Byre . Dolphin, 2 B. and B., 200,
L8 Giddings v, Giddings, 3 Russ,, 241; James o. Dean, 11 Ves, 383 ;
| Lawrence v, g5, 1 Lden, 453,
1 Walley ¢, Walley, 1 Vern, 484 ; Lawrence v. Maggs, 1 Eden, 453.
'j;'-" Bowles o, Stewart, 1 Sch. and Lef., 209; Eyre v. Dolphin, 2 B. and

1y 290,
M Walley ©. Walley, 1 Vern,, 484; Eyre ». Dolphin, 2 B, and B.,, 200;
Parker v. Brooka, 9 Ves, 583 ; Coppin ». Fernyhough, 2 Bro. C. C., 291,
) ‘12 Sen Sahebzada Singh v. Ghundarvee Roy, 1 W. R., 256,
B Myler p, Fitzpatrick, 6 Madd., 360 ; Davis v, Spurling, 1 R. and M,
1613 Maw v, Pearson, 28 Beav., 196,
G-.":Pathlo_t;k v, Gardner, 1 Have, 006 ; Bodenham v, Hoskyns, 2 D, M,

*y 008,
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LEGAYL ADVISER AND CLIENT,

Lecrvrw ignorance ot the neglect of his duty, he will be a construc~

IV.

tive trustee for the benefit of the person who would have
benefited, if the adviser had done his duty. “Whether,”
said Lord Eldon,! “you meant fraud or not, you who have
been wanting in what I conceive to be the duty of an
attorney, if it happens that you get an advantage by that
neglect, you shall not hold that advantage, but you shall be
a trustee of the property for the benefit of that person who
would have remained entitled to it, if you had known
what you ought as an attorney to have known; and not

‘knowing it, because you ought to have known. it, you shall

not take advantage of your own ignorance. 1t is too
dangerous to mankind, that those who are bound to
advise, and who being bound to advise ought to be able
to give sound and sufficient advice, it is too dangerous to
allow that they shall ever take advantage of their own
ignorance—of their own professional ignorance—to the
prejudice of others.” * _
When a barrister prepared a will for a friend, of which
he was appointed 'executor, and in that capacity became
entitled to the personal estate of the testator, he was
decreed to hold it as a trustee for the next-of-kin. “The
testator's intention,” said Lord Chancellor Hart, « was not
directed to his personal estate, and he thought he was only
disposing of his real estate, it became the bounden duty
of the defendant to have informed him, that if he made
no “disposition of his personal estate, the law, in conse-
quence of his being the executor, wonld entitle him to
retain it for his own benefit. He was bound to inquire of
the testator, in plain and distinet terms, whether it was his
will that the defendant should so refain the personal estate
for his own benefit. . . .. The defendant has stated that
he did not know the rule of law which gives to an executor
the undisposed of residue. Be it so; but in the adminis-
tration “of justice, what ought to result from that igno-
rance ? The testator relied on the defendant’s knowledge of
law as well as on his integrity. Will the avowal of ignorance
of the law in the legal adviser justify the disinheriting of

the testator's relations in favour of that adviser.™

! Bulkley v. Wilford, 2 C. and ¥, 102,

2 Andseo Segrave v. Kirwan, Beat., 157 ; Nanney #. Williams, 22
Beav., 452.

% Segrave v. Kirwan, Beat., 157 : and see Bulkley ». Wilford, 2 C. & ¥,
102; Carrett v, Wilkingon, 2 DeG, and Sm., 244,
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Courts of equity exercise jurisdiction to set aside volun- LeoTurs
tary gifts made to persons standing in a fiduciary relation V-
to the donor. The relief is granted upon the principle of gifs 1o
public poliey, and applies to all the variety of relations in aione e
which dominion may be exercised by one person over cu;a;i,,i
another.! For instance, if a legal, medical, or spiritual ad-
viser by availing himself, of his situation as such adviser,
gains some pecuniary advantage from the person whom he
advises, he will be treated as a trustee?

A voluntary gift to a person who does not stand in any Volunfary
fiduciary or confidential position towards the donor, wiﬂ i’,f,ff,(;‘:},’_.f;fy
not be set aside if there was no fraud, surprise, or undue relation
influence, and the donor acted of his own free will, however Jhe2 ¢
improvident the gift may be. In Villiers v. Beawmonit®
- Lord Nottingham said, that if a man will improvidently
bind himself ap by a voluntary deed, and not reserve
liberty to himself by a power of revocation, the Court will
not loose the fetters he hath put upon himself, but he must
lie down under his own folly ; for if the Court gave relief
in such a case, it would establish the proposition that a
man can make no voluntary disposition of his estate, but by
his will only, which would be absurd. Primd facie such a
§;ift is good, but it will be set aside if the donor can prove

raud, surprise, or undue influence.!
7here the fiduciary relation exists, the onus of proving Ones of
that the transaction is righteous is on the donee? The Pt
Evidence Act provides (s. 111) that where there is 2 question fiduciary
as to the good faith of a transaction between parties, one of Lition
whom stands to the other in a position of active confidence,
the burden of proving the good faith of the transaction
is on the party who is in a position of active confidence.
And the following illustrations are given :—(a) “ The good
faith of a sale by a client to an attorney is in question in
a suit brought by the client. The burden of proving the
good faith of the transaction is on the attorney; (??) the

1 Hugnenin ¢ Basley, 14 Ves,, 273 ; Deat v, Bennetf, £ M, and Cr.,
277; Pushiong ». Munia Halwani, 1 B, J.. R,, A, C., 95. And see Contract
Act, IX of 1872, 88, 15--22,

* See Ach I of 1877, 8. 2, illas. (2).

* 1 Vern., 100,

4 Hunter ». Atkins, 8 M. and K., 118 ; Toker #. Toker, 31 Beav., 629.

® Gibson v, Joyes, 6 Ves, 266 : Wright ». Vanderplank, 8 D, M. @,
183 ; Ho%lhton ». Hoghton, 15 Beav., 2089 ; Cooke ¢, Lamotte, ibid, 234 ;
Sbarp v. Leach, 31 Beav., 191 ; Smith ». Kay, 7 1L Is Cas., 780 : Turner v,
Collins, T, B., 7 Ch., 829, 5

L




112 PARENT AND CHILD.

Lecrune good faith of asale by a son just come of age to his fa,t.her is
1 in question in a suit brought by the son. The burden of
: proving the good faith of the trangaction is on the father.”
Where it Where bhe fiduciary relation does not exist, a person who
does mot,  takes n benefit under a voluntary gifs which is not subject to
a power of revocation, has thrown upon him the burden of
proving that the gift was meaunt by the donor to be irrevo-
cable. A gift not meant to be irrevoeable, but not subject to
a power of revocation, may be set aside at the instance of
the donor.! Even where the matter appears to rest upon a
good consideration, as where there is a sale, the Court will
mquire into the circumstances, with a view to ascer tain
whether undue influence was exercised or not.?
Spiritual I the donee is a person who exercises influence by means
luflnpnce. . of his u;piritua.i aseendency over the donor, the gift will be

o

seb aside®
Parent and 1 he Court looks with qusp'mon upon gifts made by a
child. child to a parent shortly after attaining majority, and

such gifts will be set aside if there is any appearance of
andue influence having been exercised by the parent. Where
a father who had advanced a son during his minority
took a bond from the son on his attaining mal]onty_ for a
much greater amount than the sums advanced, the son
being without means, the transaction was set aside; Lord
Northington saying :—“ If the obligor gives a voluntary
bond, and never complains of any llupDSitl{}'l or hardship
in ob{,&mmg it, the Court will only postpone it to creditors,
aud not set it aside for other volunteers., Nay, if it be
given with advice and deliberation, this Court will not set ib
aside for the obligor. But if aman gives a voluntary bond
for more than he is able to pay, the transaction speaks
weakness on the one side and a sort of imposition on the
other.”* . The Court will not interfere where the transaction
is fair and reasonable, and no undue infinence has been exer-
cised.® 'The principles upon which the Court acts in frans-
actions of thisnature were thus stated by Lord Langdale in
Avrcher v. Hudson.” “ Nobody has ever asserted that there

! Wollaston o, Tribe, L. R., 9 Eq,, 44.

t Clavke v. Malpas, 31 Beav., 80 ; Bakcm Monk, 33 Beay., 419,

¢ Huguenin o. Basley, 14 Veg., 273: Norton . Relly, 2 Kden, 286;
Nottidye #. Prince, 2 Giff,, 246 ; Lyﬁﬂ.f Home, L..R., 6 Eq., 6565,

! Carpenter v, Hariot, I Hden, 338,

# Blackborn o, Edgeley, 1 P Wms,, 600, 606 ; Jenner . Jenner, Fii
Def. F. and J., 369 ; Baker v. Bradley, 7 D. M. G, 597, .

¢ 7 Beav., (b1, 660,
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cannot be a pecuniary transaction hetween a parent and child, Lecruge
the child being of age; but everybody will affirm in this Court,
that if there be a pecuniary transaction between parent and
child, just after the child attains the age of twenty-one
years, and prior to what may be called a complete © eman-
cipation,” without any benefit proving to the child, the
presumptbion is, that an undue influence has been exercised
to procure that liability on the part of the child, and that
it is the business and the duty of the party who endeavours
to maintain such a transaction, to show that that presump-
tion is adequately rebutted; and that it may be adequately
rebutted is perfectly clear. This Court does not interfere
to prevent an act even of bounty between parent and child,
but it will take care (under the circumstances in which the
parent and child are placed before the emancipation of the
child) that such child is placed in such a position as will
enable bim to form an entirely free and unfettered judg-
ment, independent altogether of any sort of control.”

The principles upon which the Court acts in dealing Persons
with transactions between parent and child, will be appli- bl s
ed in dealings between a minor who has recently attained
his majority, and a person who has stood towards him in
loco parentis.

o, gifts from a ward to a guardian made shortly after Guardian
the ward’s attaining majority will be set aside if there g ¢ word
any suspicion of undue influence on the part of the guardian,
“Where,” said Lord Hardwicke? “s man acts as guardian,
or trustee in the nature of a guardian, for an infant, the
Court is extremely watchful to prevent thab person’s taking
any advantage immediately upon his ward or cestui que
trust coming of age, and at the time of settling accounts or
delivering up the trust, because an undue advantage may
be taken, It would give an opportunity either by flattery

_or force, by good usage unfairly moant, or by bad usage
imposed, to take such an advantage ; and therefore the
principle of the Court is of the same nature with relief in
this Court on the head of public utility . . . . All
depends upon publie utility ; and therefore the Court will
not, saffer it, though, perhaps, in a particular instance there
may not be actual unfairness . . . . The rule of the

! Archer v. Hudson, 7 Beav., 551 : Itévott v. Harvey, 1 8. and 8, 502 ;
Dettmar », Metropolitan and Provincial Bauk, { IL, and M., 641.
* Hylton v. Hylton, 2 Ves,, 540.

15
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GIFT TO LEGAL ADVISER.

Lrecrune Court as to guardians is extremely strict, and in some eases

- —

Gilt to
legal ad-
viser,

Extent of
rule,

~does infer some bardship; as where there has been a great

deal of trouble, and he has acted fairly and honestly, that
yet he shall have no allowance ; but the Court has estab-
lished that on great utility, and on necessity, and on this
principle of humanity, that it is a debt of humanity that
one man owes to another, as every man is liable to be in the
same circumstances.” If, however, the relation of guardian
and ward has been completely determined, and the pre-
sumption of undue influence has been successfully rebutted,
a gift from the ward will be allowed to hold good?

A legal adviser, whether counsel, attorney, or vakeel,
can take no benefit from his client while he is acting for
him in a professional capacity, beyond his regular profes-
sional charges. In order to support a gift from a legal
adviser to his client, it must appear that the relation has
been dissolved.® If it is endeavoured to make the gift
good, by expressing that valuable consideration has been
given by the legal adviser, evidence will Le admissible to
prove that the consideration is fictitious* .

If there is mo suit pending, and no undue influence
has been exercised by the legal adviser, a gift to him may
be supported?’ and he may take a benefit under a will
if it can be proved that the testator acted freely.®

In the class of cases we have just considered, undue in-
fluence is presumed to have been exerted until the contrary
is proved, and the person benefited is bound to show that
all the terms and conditions of the contract are fair,
adequate, and reasonable.’

The rule extends to all the relations in which dominion
may be exercised by one person over another, even though

! Sen also Ramkissen Pajosheo Mahapatur v, Hurrykissen Mahapatur,
15 8. D. A., 274, and the notes fo Huguenin ¢, Basley, 2 Wh. and T. L. C,,
86,

2 Hatch ». Hatch, 9 Ves., 296 ; Hunter v. Atkins, 8 M. and K., 113,

" Moore «. Prance, 9 Hare, 209; Walker ». Smith, 29 Beav., 394 ;
Gardener v, Ennor, 36 Beav., 5490 ; Broun ». Kennedy, 4D, G. J. and 8, 217;
Ruiabai v. Tsmail Ahmed, 7 Bom., O, ., 27 ; Pushong ». Munia Halwani,
1B, LE., A.C., 20,

1 Tomson ¥, Judge, 3 Drew., 506,

5 Qldham v, Hand, 2 Ves, 250; Harris v, Tremenheere, 15 Ves., 34 ;
Nuthoo Lall v, Buddree Pershad, 1 N. W. P, i. :
¢ Hindson v, Weatherill, 5 D. M, G,, 301 ; Walker ». S8mith, 20 Beav.,
304, [N il
* Pushong ». Munia Halwani, 1 B. L. R., A €. 05; Nuthoo Lallw.

Buddree Pershad, 1 N. W. P, 1 ; and see ante, p. 111
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- no actual fiduciary relationship in the strictest sense of Lrorurs
the words exists.  Thus gifts by patients to medical attend- V-
ants,! by a younger sister to an elder? by a woman to T

- her intended husband® and gifts obtained by operating

. on the fears of another* have been set aside.

A voluntary deed, which contains no power of revocation, Gift in ex-
executed in the expectation of immediate death, will he pectationof
set aside, even though there has been no undue influence, "
if the settlor did not intend that it should be operative
in case he recovered.® -

The Court has power to relieve against strangers, ¢ Who- Strangers.
ever,” said Wilmott, CJ.° “receives the gift, must take
it tainted and infected with the undue influence and im-
position of the person procuring the gift; his partitioning
and cantoning it out among his relations and friends will
not purify the gift, and protect it against the equity of
the person imposed upon. Let the hand receiving it be
ever so chuste, yet, if it comes through a polluted channel,
the obligation of restitution will follow it.”  But the
Court will not interfere as against a bond fide purchaser
without notice.”

The principles upon which Courts of Equity act in set~ Prinowles
ting aside voluntary gifts to persons standing in a fiduciary g Vet
relation bo the donor were thus stated by Lord Brougham in
Humnter v. Atking :® “There are certain relations known to
the law as atforney, guardian, trustee; if a person standing
in these relations to client, ward, ov cestwi que trust,
takes a gift or makes a bargain, the proof lies upon him
that he has dealt with the other party, the elient, ward,

&e., exactly as a stranger would have done, taking no
advantage of his influence or knowledge, putting the other
party on his guard, bringing everything to his knowledge
which he himself knew. In short, the rule rightly con-
sidered is, that the person standing in such relation must,
before he can take a gift, or even enter into a transaction,
place himself exactly in the same position as a stranger

! Dent v. Bennett, 4 My, and Cr,, 269,

* Harvey v. Mouny, 8 Beayv., 439.

* Page ¢. Horne, 11 Beav., 227,

! Williama v, Bayley, L. B., 1 H. L., 200,

* Porshaw v. Welsby, 30 Beay., 243,

? Bridgeman ¢. Green, Wilm., 58,
" Blaeki¢ ». Clark, 156 Beav., 595 ; and see further the notesto Hu-

guenin v, Basley, 2 Wh, and T, L, €., 556,
* 50, and K., 135,
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would have been in, so that he may gain no advantagd
whatever from his relation to the other party beyond
what may be the natural and unavoidable consequence of
kindness arising out of that reléﬁion. A client, for ex-
ample, may naturally entertain a kindly feeling towards
an attorney or solicitor by whose assistance he has long
benefited ; and he may fairly and wisely desire to benefit
him by a gift, or, without such an intention being the
predominating motive, he may wish to give him the ad-
vantage of a sale or a lease. No law that is tolerable
among eivilized men—men who have the benefits of eivility
without the evils of excessive refinement and overdone
subtlety—-can ever forbid such a transaction, provided the.
client be of matire age and of sound mind, and there be
nothing to show thal deception was practised,” or that
the attorney or solicitor availed himself of his situation
to withhold any knowledge, or exercise any influence
hartful to others and advantageous to himself. Ina word,
standing in the relation in which he stands to the other
party, the proof lies wpon him (whereas in the cas: of a
stranger, it would lie on those who opposed him) to show
that he has cut off, as it were, the connection which bound
him to the party giving or contracting, and that nothing
has happened which might not have happened had no
such connection subsisted. . . . . . The rule, I think,
cannot be laid down much more precisely than I have
stated it, that where the known and defined relation of
attorney and client, guardian and ward, trustee and cestui
que trust, exists, the conduct of the party benefited must
be such as to sever the connection, and to place him in the
game circumstances in which a mere stranger would have
stood, giving him no advantage, save only whatever kind-
noss or favour may have arisen out of the connection ;
and that where the only relation between the parties is
that of friendly habits, or habitual reliance on advice and
assistance, accompanied with partial employment in doing
some sort of business, care must be taken that no undue
advantage shall be made of the influence thus acquired.
The limits of natural and often unavoidable kindness
with its effects, and of undue influence exercised or unfair
advantage taken, cannot be more rigorously defined. Nor
is it, perhaps, advisable that any strict rule should be laid
down—any precise line drawn. If it were stated that
certain acts should be the only tests of undue infiuence, or



BADGES 0F FRAUD.

that certain things should be required in order to rebul the
presumption of it, such as the calling in a third pemson,
how easy would it be for ecunning men to avoid the one,
or protect themselves by mecans of the other, and so place
their misdeeds beyond the denunciations of the law, and
secure the fruits of them out of its reach! If any one
shonld say that a rule is thus recognized, which fram its
vagueness cannot be obeyed, because it canuot well be dis-
cerned, the answer is at hand. All men have the inter-
preter of it within their own bressts; they know the
extent of their influence, and are conscious whether or not
they have taken advantage of it in a way which they
would feel indignant that others similarly civenmstanced
should do with regard to themselves,

The circumstances of each case, therefore, are to be care-
fully examined and weighed, the general rule being of a
kind necessarily so little capable of exact definition; and on
the vesult of the inquiry, we are to say-—Has or has not an
undue influence been exerted—an undue advantage taken 2”

It has been held that afietitious consideration inserted in
the deed is a badge of fraud.! So, where there has been
concealment from those who ought naturally to have heen
made acquainted with the transaction? Bat is not neces-
sary that there should have been such acts as these in ovder
to enable the Court to interfere. The Court will inquire
whether the grantor not only executed the deed volun-
tarily, but also whether he had a full knowledge of the
consequences of his act® The mere fact that the deed
was read over to him is not.sufficient, it must be proved
that he understood its nature.* And the case will be
stronger against the donee when the deed was not pre-
pared under the donor’s instructions and was not read
over to him? Where persons stand in a fiduciary relation
toeach other, the party benefited must be able to show that
the donor had eompetent and independent advice, and the
capacity of the donor is of importance.”

! Bridgeman v, Green, 2 Ves, 627 ; Gibson v Russell, 2 Y, & C. 0. €., 104,

# Jevers . Jevers, 1 Bro. P. C., 272 : Serops v. OMey, ib., 276,

! Huaguenin o, Basley, 14 Ves, 300 ; Pratt ». Barker, 4 Russ, 507 ;
Toker v. Toker, 31 Beav., 629.

! Hoghton v. Hoghton, 15 Beay., 278; Anderson », Elsworth, 8 Giff., 154,

# Clarkson v, Hanway, 2 P. W., 203. .

% Griffith ». Robius, 3 Madd,, 191 ; Baker v, Bradley, 7 D. M. @., 597 ;
g-hglﬂa v, Bates, I R, 1 Oh., 252 ; Rujabai », Ismail Ahmed, 7 Bom,,

, ©... 85,
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ACQUIESCENCE AND CONFIRMATION.

Lecrvss  When undue influence is proved, the deed may be set

Iv.

At whose
instance
set aside,

Acquies-
cence,

Condirma=
tion and
acquies—
cence,

aside at the instance of the douor or grautor, or after his
death, of his representatives or devisees.! If the donor or
settlor himself requires the aid of the Court to transfer a
fund in Court, whieh is the subject of the settlement, to
the donee, the Court cannot refuse its assistance, whether
the settlement may or may not, be impeachable upon the
ground of undue influence.?

If the subject-matter of the gift can be traced into the
possession of third persons, it will be affected by the fraud or
undue influence which attached to the original transaction.*

The cestui que trust, if competent to contract, must
seck his remelies within a reasonable time, otherwise he
may be barred by acquiescence* ' :

Although the evidence may show the existence of undue
influence at the time of the settlement or gift, it will nob
be set aside, if the settlor has, during a conrse of years and
in soveral transactions, acted upon 1t and treated it as in

~ all respects valid® Bub acquiescence must be shown to

be after the discovery of the right to impeach a transac-
tion,® in which case it will preclude the parties acquies-
cing from raising objections afterwards.” And where a
client dealing with his solicitor executes a voidable instru- -
ment, and afterwards chooses to confirm it by will, the con- -
firmation will be effectual® In order that acquiescence or
confirmation may be valid, there must be no continuing
influence, as otherwise there would be no free agency on
which to found acquiescence” And where a confidential
and fiduciary relation is shown.to exist, its continuance will
be presumed, unless there is divect evidence of its termina-
tion.! ; :

i\ Anderson v. Elsworth, 8 Giff., 154,

2 Rp Metealfe, 2 D. J. & B, 122,

3 Bridgeman v, Greem, 2 Ves, 627 ; Huguenin ». Basley, 14 Ves.,
974, In these cases, however, the persons actually in possession ox en-
joyment of the property so obtained were not purchasers for value
withont notice, but mere volunteers.

4 Clegg v. Edmondson, 8 D. M. G,, 787 ; Peddamuthulaty v. Timma
Reddy, 2 Mad, H. C., 270,

» Brown v, Carter, 5 Ves., 862 ; Wright ». Vanderplank,2 K. & J,, 1;
affd., 2 Jur., N.8., 599 ; Dimsdale v. Dimsdale, 3 De, 656 ; Jarratt o.
Aldam, L, R., 9 Eq., 463.

¢ King . Savery, 5 H, L. Cas,, 627,

* Skottowe v, Williams, 3 D. F. & J., 585.

 Stump ». Gaby, 2 D. M. G.,625.

® Hatch v, Hateh, 9 Ves., 292 ; Sharp v Leach, 31 Beay,; 491.

¥ Rhodes v, Bates, L, R,, 1 Ch.,, 2562,
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Laches and considerable delay in a}aplying to tie Court Lecruse
to set aside an instrument impeachable by reason of wndue V-
influence will, in general, be a bar to relief! i),
 Trustees are bound to protect the interests of their Costs.
cestuis que trusient, and are justified, when they are callen

upon to transfer a fund pursuant to an arrangement between
persons standing in a fiduciary relation to one another, in
taking every precaution to ascertain that no fraud or undue
influence has been exercised by the person to whom the

fund is to be transferred. If, however, they act capriciously,

or, having ascertained that the transaction is not one which

the Court would set aside, they persist in refusing to trans-

fer, a.r;d 80 render a suit necessary, they will be liable to pay

costs,

! Barwell ». Barwell, 34 Beav., 571 ; Skottowe ». Williams, 8 D. T, i
&J., 5861 see Proctor v, Robinson, 35 Beav., 329; Turner », Collins, WiIE
L, R.,.7 Ch., 329.

? Bee Firmin . Pulham, 2 DeG. & 8, 99 ; Je Cator, 25 Beayv,, 361 ;
King v. King, 8 Jur., N, 8., 609 ; Re Metealfe, 2 D. J, & 8., 122.
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LECTURE V.
PARTIES TO THE TRUST.

T

Acceptance of trust ~ Trustees also execntors — Agting ns agent = Executor of
an executor — Renuneiation of probate — Partial nceeptance — Recitals in
dead as to state of {rust—Trustee n fact— Liability of trostes .~ By
whom trust may be ¢created — General rule -~ The Sovercign -~ Corpora-
tions — Prizes of war — Infants — Married  women -— Stridhan — Alien —
Persons convicted of certain offences — Granteo under sanad = Who may be
& oestui que st — The Government — Corporations — Aliens ~ Who may hae
a trustee,  Persons under disability — Aliens — The Soveraign — Not the Go-
vernment of India— Corporation — Presidency banks — Married women -
Tnsolvent — Cestuis  que ftrudent — Relatives — Number of trustees ~— Dis=
claimer — How made— Gift to trustee or execuior,

A TRUSTEE may accept the trust by signing the trust-deed
when thero is one,! or, in the case of a will, by express de-
claration of his assent. Primd facie he is assumed to assenb
to & devise,? and his acceptance may be implied from his
noglect to disclaim for a long time, such as twenty years}®
oven though he has not acted in the trust* And accept-
ance may be implied from acts of & trustee in relation to
the trust-estate® It is difficult tolay down any general |
rule as to what acts of a trustee will amount to acceptance.
An exéeutor who takes out probate of the will of hig tes-
tator, thereby accepts the office, and becomes reﬁponsi‘ble
for any loss incurred by the acts of his co-executor;” he ean-
nob eseape responsibility on the ground that he has taken no

' Buckeridge ». Glasse, 1 Cr. and Ph., 131.

2 Doe v, Harris, 16 M. & W., 517 ; Lord Montford v, Lord Cadogsn,
19 Ves., 638,

3 Wise r. Wize, 2 J. & Lab,, 402.

4 eo Re Uniscke, 1 J. & Lab, 13 Zn 7o Needham, ib., 84,

5 Tord Montford v, Lord Cadogan, 19 Ves, 638.

¢ Mucklow v, Fuller, Jac., 198 ; Booth ¢, Booth, 1 Beay,, 135.
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aetive part in the administration of the estate! So if he Leorone
. interferes with the assets of the testator, he will be liable V-

even though he does not take out probate? Thus, where 7

‘& vo-execntor who had not proved, after the death of the

executor who had proved, gave a power-of-attorney to

sell a small part of the testator's assets, which was not

acted upon, and had not further intermeddled, it was held

that he had accepted the office?

So the joining in an assignment of a lease, for the pur-

pose of passing the legal estate, has been considered to

be of itself sufficient evidenee that the executor had accepted

and acted in the trusts of the will:* and an exeentor will

be liable if he exercises acts of anthority or ownership

over the testator’s estate,

If exeécutors are also appointed trustees, taking oub frusiaes

" probate amounts to an acceptance of the trusteeship as alsoexes

well as ol the exeeutorship.’ i

- If a trustee under a will does not expressly accept, but Acting as

receives the rents and profits of the trust-property, he ean- *o

not escape from liability to account, on the ground that he

acted merely as agent or factor” In Lowry v. Fulton?

a trustee who acted as agent, and who had not proved,

was held not to have accepted the trast; but that was

a, peculiar cnse, and cannot be considered as an authority

against the general rule’

According to Knglish law, an executor who fakes probate Exeeutor
of the will of an executor, becomes executor of the will of Unfu;g: exe=
the first testator, and cannot renounce probate of the first :
will, and take probate of the second !

But this is not the law as regards persons governed by the T
Succession Ach or the Probate and Administration Act, 18811 -

1 Styles 7. Guy, 1 Mae. & G, 431.

# Graham o. Hill, 3 Hill's M88., 239, cited in Churchill » Lady Ay
Hobson 1 P, Wms., 241 (#) ; White ». Barton, 18 Beav., 192. Rty

? Qummins ». Cummins, 8 Ir. Eq. Rep., 728 : see also Doyle v, Blake,
2 Seh. & Lef., 281 ; Malzy v. Edge, 2 Jur, N, 8,, 80, Wik

! Urch #. Walker, 3 My. & Cr., 702, .

5 Jamed v, Frearson, 1 Y, & O, €. ©,, 875,

4 Mucklow ». Fuller, Jac, 198 ; Booth v, Booth, 1 Beav, 125; Wil-
liams v, Nixon, 2 Beav., 472, _

7 Conyngham ». Conyngham. 1 Ves., 522 ; Montgomery w». Johnson,
11 Tr. Bq. Rep., 476 ; Dos v. Harris, 16 M. & W., 517,

* 9 Sim., 115.

* See further as to acts of acceptance, Lewin on Trusis, Ch. XI.

% 1 tlie Goods of Perry, 2 Curt., 655; Brookev. Haynes, L. R, 6 Eqi," 25,

HoAct X of 1865, s 229; Act V of 1881, s 19; and see DeSouza .
Secretary of State, 12 B. L, R., 123,

16
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The renunciation of probate by a person named as exe-
cutor and trustee, is not in itself a disclaimer of the trust,
but it is one circamstance of evidence, and if there be no
proof of his ever having acted, the Court, aftera long
la.Pse of time, as sixty years, will.presume o disclaimer.
Where real and personal estate was devised and bequeath-
ed to B, upon trust, for sale and conversion, an upon
further trusts for the heir-at-law of the testator abso-
Tutely, and B renounced probate, and died three years after-
wards without having disclaimed the trusts, it was held,
that he must be taken to have intended to disclaim them
when he renounced probate.”

Where a porson named as a trustee refused to act, but
only took the trust-deed into his possession for safe custody,
until some one could be found to undertake the trnst,
it was held, that there was not enough to charge him.? :

If the instrument of trust contains distinct and sepa-
rate trusts, and a trustee is appointed to esecute all the
trusts, he cannot accept some and disclaim the others, but
mugt accept all or disclaim all )

Although the general rule is, that if a trustee acts in
the trust, or intermeddles with the trust-property, he will
be held to have accepted the trust, yet he may show that
acts which apparently show an acceptance are referrible
to some other ground’ But he cannot so aet with xe-.
feronce to a trust-fund as to leave himself at liberty to
say afterwards, either that he did, or did net, act as
trustee.®  Parol evidence is admissible wpen the ques-
tion of acceptance or non-acceptance of the trust.”

If the instrument creating the trust contains recitals
specifying the trust-property, the trustees should, as a
matter of precaution, ascertain that the recitals are cor-
rect, for otherwise they may be held liable for the pro-

- perty mentioned. But’ they will not be estopped ifrom

averring against, or offering evidence to controvert, a
veeital in the deeds contrary to the fact, which has been

| Lewin, 7th Td., 185, citing M'Kounna v. Bager, 9 I, B, €, In, 79:
and see Barl Granville v. M'Neile, 7 Hare, 156.

2 In re Gordon ; Roberts v, Gordon, L R, 6 C. D,, 531,

4 Fyvans o. John, 4 Beav., 35.

 Urch 2. Walker, 8 My, & Cr., 702,

b Stacey v. Biph, 1 M. & K., 195 ; Dove v, Everard,1 R, & M., 231,
Lowry v. Fualton, & 8im,, 115.

¢ Couyngham v. Conyngham, 1 Ves, 522 ; Stacey v, Elph, 1 M, & K., 195,

? James v. Frearson, 1 ¥. & €, C. C.; 870, i
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introduced into the deed by mistake of fact, and not Lecrvse
‘through their own frand or deception) In Fenwick v. V-
Greenwell ? Lord Langdale said : “ A doubs has been raised
as to whether Miss Cuthbertson possessed the £5.000 stock
~ at the time of the marriage. Now 1 cannot, say, that the
~ trustees are bound by the recital of that fact, contained in
the deed ; we have had so many instances of parties repre-
senting that they were entitled to particular property, and
- which representation has afterwards turned out to be
~ wholly untrue, that it would be unjust and dangerons to
bind third parties by such representations, and 1 am not
aware that it has ever been held, that trustees are bound
by the representations of parties about to be married of
. the state of their property. I do not, therefore, aecede to
the argnment that the recital alone binds the trustees.” ?

A person may become a trustee in fact though not of Trustes in
right, and if he becomes possessed of a trust fund with et
notice of the trust, he will be bound by it* The repre-

- sentatives of'a deseased trustee will ineur personal liabi-
lity by paying away the residue of their testators estate,
if afterwards a debt is discovered to which it is liable,
- though they had no notice® And if property has been
distributed among the legatees of a person who has com-
mitted a breach of trust, though in ignorance of this fact,
those who are dammified by the breach of trust may re-
cover from the legatees.*
~ When executors have made an assignment on the ap-
pointment of a new trustee, they lose their character of
executors and become ‘ trustees only.” And an exeecutor,
to . whom a legacy is given upon trust, ceases to hold it
as executor, from the time he has appropriated it to the
- purposes of the trust?

- The liability of trustees for loss to the trust estate is Linbility
the same, whether the acceptance of the trust has been of trustee.
express, or is implied by a Court of equity from their acts.”

——

! 'Brooke n, Haymes, I.. R., 6 Hq., 25, * 10 Beay,, 418,

* And see Gore v. Bowser, 3 Sm. & (ff., 6; Story v. Gape. 2Jur., N, 8., 706,

! Rackham », Siddal, 1 Mac. & G., 607 ; Heunessey v. Bray, 33 Beav., 96,

® Kunafchbull ». Fearnhead, 3 My. & Cr.,, 122,

¢ March o. Russell, 3 My. & Cr., 31.

" Smith o. Smith, 1 Dr. & 8, 384, See Act X of 1865, ss. 316—326 3 Ach

V of 1881, ss. 135145,

" Phillipo v, Munnings, 2 My. & Cr., 509 ; Dix #, Burford, 19 Beav., 409,
. Lord E(onhford v. Lord Ondogan, 19 Ves., 638, As to the nature of
tho debt creabed in England, see Lewin, Tth Ed., 189.
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WHO MAY CREATE A TRUST.

rzeruee  We have now to consider by whom a trust may be

V.

By whom
trust may
be crented,
General
rule,

The
Sovereign,

Corpora-
Lions,

Prizes of
war, ¢

created. As a general rule, it may be said thab every
erson who is competent to contract may create a trust.
he Indian Contract Act provides that— '

“ Every person is competent to contract who isof the ace of
majority according to the law to which he is subject, and who
is of sound mind, and is not disqualified from contraciing by
any law to which he is subject ; *’1 '

And a person is said to be of sound mind for the purpose
of making a contract if, at the time when he makes it,—

“ He is capable of understanding it, and of forming a rational
judgment as to its effect upon his interests. A person who is
usually of unsound mind, but occasionally of sound mind, may
make a contract when he is of sound mind. A person who is
usnally of sound mind, but occasionally of mnsound mind, may
not make a contract when he is of unsound mind.”?

The Act contains the following illustrations :—

¢ A patient in a lunatic asylum, who is at intervals of sound
mind, may contract during those intervals, \

“ A snne man who is delirious from fever, or who is so drunk
that he cannot mnderstand the terms of a ecoutract, or form a
rational judgment as to its effect on his interests, cannot eonfract
whilst sneh delirinm or drunkenness lasts.”

The Sovereign, as to his private property, may, by Letters
‘Patent, grant it to one person upon trust for another;® and
the (Government of India, as it has the power of disposing
of public property, may convey such property to trustees
if 1t think fif.

Clorporate bodies may create trusts. They have the right
to alienate the property vested in them, and in consequence
may vest itina trustee  This right has been taken away in
England by the Statute of 5 and 6 Wm. IV, ¢, 76; but as no
similar Statute exists in this country, I apprehend that the
law as it stood heforg the Statute would be enforced here.

Prizes of war vest in the sovereign, and are commonly, by
the Royal Warrant, granted to trustees, npon trust to dis-
tribute in a preseribed mode among the captors; but an
instrument of this kind is held not to vest an interest in the
cestuis que brustent, which they can enforce in equity, but

A Act IX of 1872, s 11, * Ihid, 8, 12, 3 ngin. Tth Bd., 21,
4 Mayor of Colchester o, Lowten, 1V, & B,, 226 ; Evan ¢, The Corpor-
afiou of Avon, 20 Beav., 144,
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it may be at any time revoked or varied at the pleasure Lrcruge
of the sovereign hefore the general distribution.* Y,

An infant, as we have seen, cannot contract, and there- ypane.
fore canmot create a trust by any declaration during minor-
ity, nor can he create a trust by will?

. Married women subject to the Indian Succession Act (X Married
of 1865) may create trusts. Section 4 of the Act provides women.
that no person shall by marriage acquire any interest in

the property of the person whom he or she marriss, nor
become incapable of doing any act in respect of his or her

own property which he or she could have done if un-
married. This section, so far as regards property, abolishes,

‘hy implication, the doctrine of unity of persons between
husband and wife? So far as property is concérned,
therefore, the wife has as much econtrol over it as if she

were unmarried. This section does not apply to Hindus,
Mahomedans, Buddhists, Sikhs, or Jains* By the Married
Women’s Property Act (111 of 1874), s. 4—

% The wages and carnings of any married woman acquired or
gained by her, after the passing of the Acf, in any employment,
oteupation, or trads carried on by her, and not by her huasband,
and also any money or other property so acquired by her {hirough
the exercise of any literary,arbistic, or seientific skill,and all savings
from, and investments of, such wages, earnings, and property, shall
be deemed to be her separate property, and Ler receipts alone
shall be good discharges for such wages, eardings; and property.”

And she may, therefore, create a trust in respect of such
property. This Aet does not apply to Hindus, Mahome-
dang, Buddhists, Sikhs, or Jains.®

With regard to Hindug, a married woman may create a Seridban,
trust of her stridhan, ov any other property which is
absolutely at her own disposal, as she ean devise such pro-
perty.® But she cannot devise property inherited from
males, since her interest in it ceases at her death,” and
thereforo she cannot create a frust of such property to
continue after her death, though she may create a trust of
hor life-interest.

! Alexander #. The Duke of Wellington, 2 R. & M., 85; Kinlock v,
Becretary of State for India in Couneil, L. R, 15. C D.,1. As o the
exocution of the trust hy the agency of persons deputed by the prin-
cipals, ate Tarragona, 2 Dod's Adm. Rep,, 487. Al

# Act X of 18656, s. 46 ; Cossinath Bysack v. Hurrosoomdery, 2 M, !
Dig., 198 (n). 3 Proby #. Proby, 1. L. B., b Cale., 3567,

¢ Aet 11T of 1874, 8, 2. 4 Bection 2.

f Bee Mayne's Hindu Law and Usago, 2nd Ed., 3£2, * Ihid,
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ALIENS,

According to English law, an alien might always have
acquired real estate, whether freeholds or chattels, by purs
chases, though he eould not take it by operation of law,
as by descent or jure mariti ; and if he purchased it, he
might have held it until office found, but could not give
an alience a better title than he had himself. An alien,
therefore, could only create a trust of real estate until the
Crown stepped in.

As to personal estate, an alien friend micht, although an
alien enemy could not be the lawful owner of chatiels,
personal, and micht exercise the ordinary rights of pro-
prietorship over them, and consequently create a trust.

The English law relating to aliens has not been intro-
duced into India, and aliens here may acquire property
freely, and deal with it as if they were British sabjects

In some cases the property of persons convicted of cer-
tain offences is liable to forfeiture. In every such cage
the offender is incapable of acquiring any property, except
for the benefit of Government, until he has undergone the
punishment awarded, or the punishment to which it shall
have heen commuted, or until he shall have been par-
doned? Whenever any person is convicted of an offence
punishable with death, the Court may adjudge that all his
property, moveable and immoveable, shall be forfeited to
Government ; and whenever any person is couvicted of
any offence for which he shall be transported or sentenced
to imprisonment for a term of seven years or upwards, the
Court may adjudge that the rents and profits of all his
moveable and immoveable estate during the period of his
transportation or imprisonment shall be forfeited to Go-
vernment, subject to such provision for his family and
dependants as the Government may think fit to allow
during such period.’

In certain cases the forfeiture of property neccessarily
follows conviction. Any person who wages war against the
Queen, or attempts to wage such war, or abets the waging
of such war, or collects men, arms, or ammunition, or
atherwise prepares fto wage war with the intention of
oither waging, or being prepared to wage, war against the
Queen, forfeits all his property in addition to any other
punishiment to which he may be sentenced.

| Sco Mayor of Lyons o. East India Co., 1 Moo, 1. A., 175; Sarkies v,

8, M. Prosonnomoyee Dossee, L L. R., 6 Cale, 794,
2 Act XLV of 1860, 8. 62 " Ibid.
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There is another class of offences where the forfeiture Imcrune
. of specific property may form part of the punishment V.
awarded. When offenders commit, or prepare to commit,
depredation on the territories of any power at peace with

the Queen, or recgive property with #ha knowledge that it

has been taken in waging war, or committing depredations

on a power at peace “with the Queen;' or if a public

officer buys property which he is forbidden to buy, the . .
specific property may be forfeited.? : P

No trust .can, therefore, be created of property which Vi
may be forfeited if the Government choses to exercise its
rights; and of course, no trust can be ereated where for-
feiture necessarily follows the convietion.

Although a sanad granted by the Government of India, Geantes
subsequent to the proclamation of March, 1858, of an ‘_—'”-dl‘ﬂ
estate in Oudh, confers aun absolute legal title on the ™"
grantee, such grantec may, nevertheless, by an = express
declaration of trust, or by an agreement to hold in irust,
constitute himself a trustee of the estate for a third party?

A trust may be created in favour of any person, or hody Who may =«

of persons, so long as the purpose is Inwtul. g oo
The Government may be a cestwi que trust® J g
In England a trust of lands cannot be limited to a cor- iy, goy- (i

ﬁ)’”&ti‘on without a license from the Crown! But as the emmeut
‘Mortmain Acts do not apply to India,® apparently a cor- Jrhor:

poration in this country may be a cestui que trust.
An alien also may be a cestur que trust. K \aci, 08

“Any person may be a trustee, even an infanf, or person wuo may
of unsound mind, if the trust is purely passive, and does beatrustee,
nob require the exercise of prudence and discretion. For gl
instance, a discretionary trust for sale cannot be exereised ability,
by an infant, for an infant is not a person competent fo
contract” In King v. Bellord? a testator devised estates
upon frasts, requiring discretion as to the expediency, as to
‘the time, and as to the manner of a sale, to three persons,

! Aet XLV of 1860, es. 126, 127, % Ibid, m. 189.
s"‘a'fhakur Shere Bahadur Singh v, Thakurain Dariao Kuar, 1. L. R,
8 Cale., (45,

* Boe as to trusts in favour of the Sovereign Lewin, Tth Ed,, 40,
& Lewin, Tth Ed., 41, f
® Mayor of Lyons #. The East India Co,, 1 Moo. I. A., 175 ; Barkies

', ©. Prosonnomoyee Dossee, L L, R., 6 Cale,, 794,

" Aot 1X of 1872, 8. 11. ® 1 H. and M, 343,
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one of whom was an infant, and it was held, that a centract
of sale entered into by these three trustees was nob a
valid contract which could be specifically performed.
“There can be no doubt upon the authorities from the
earliest times,” said Wood, V. C,,  that if a man by his will
gives an infant a simple power of sale without an interest,
the infant may exercise it. All the decisions on the subject
are referred to by Lord St Leonards in his work on
‘ Powers, and I need nob discuss them minutely.  They all
turn on the execution of powers, and there is not a single
authority upon the question whether an infant can sell an
estate devised to him upon trust for sale, There is an
opinion of Mr. Preston, mentioned without disapproval by
Lord St Leonards, that an infant can exercise a power,
even though it be coupled with an interest; but that is
very different from selling an estato vested in an infant
by a devise in fee.

“It is to be observed that all the cases wvelied on
with reference to powers, have gone upon the principle
that the infant is merely the instrument by whose
hands the testator or donor acts. The donor, it is said,
may use any hand, however weak, to carry out his inten-
tions. 'This principle fails altogether to reach the case of
a devise in trust to an infant. It is not in the power of
the author of a trust to confer upon an infant a eapacity
in himself which the law does not give him, although he
may make the infant his band, his agent, to execute his
purpose. He cannot give an estate to an infant, and say
that he may sell it when the law says that he cannot do so.”

It is not advisable, however, to appoint an infant as
trustee. The only acts which he can perform are such as
are purely ministerial, and he cannot be made to account
for money received by him as trustee during his minority.!
Infants, however, have no privilege to cheat men ;* and
a Court of Equity has jurisdiction to make an infant
answerable, on his attaining majority, for a fraad com-
mitted by him during his minority, though it is not easy to
determine in whak eases the Uourt will thus exert itself?

From the great inconveniences attending the appointiuont
of an infant as trustee, there arises a strong presumption,

! Hindmarsh v, Southgate, 3 Russ,, 827,

¢ Hvroy ». Nicholus, 2 Eq. Cas. Abr.. 489,

¢ Stikeman . Dawson, 1 DeG. and Sm., 90; Wiight w». Suowe,
9 DeG. and Sm,, 321 : and see the cazes collected, Lewin, Tth Ed., 36,



ALIENS, 129

wherever properby is given to an infant, that he is intended’ Lucrune
to take it not as trustee but beneficially.! : b

An alien may be a trustee of either moveable or im- sjas
moveable property. In England, before the Statute 33
. Vieb, ¢ 14, an alien could not effectually be a trustee in

« respect of freeholds, or chattels, real, for the policy of the
law  would . nobt allow an alien to sue, or be sued, to the
prejudice of the Crown touching lands in any Court of
law or equity; and on inquisition found, the legal ostate
in the property vested by forfeiture in the Crown? But
this did nof apply to personal property® In this country,
as we have seen,® the English law as to alicns is not appli-
cable : and moreover, no person is by reason of his descent
or place of birth exempted in any civil proceeding from
the jwisdiction of any of the Courts” and alien enemies
residing in British India’ with the permission of the
Governor-General in Council and alien friends may sue in
the Courts of British India, as if they were subjects of
Her Majesty. No alien enemy residing in British India,
without such permission, or residing in a foreign country,
may sue in any of such Courts.’

In England, the Sovereign may sustain the character The
of a trustee, so far as regards the capacity to take the Sovereen i
estate and to execute the trusts; but great doubts have A
been entertained whether the subject can, by any legal i
process there, enforce the performance of the trust.’ .

And it has recently been expressly decided that the Go- Not the
vernment of this country cannot be a trustee. In Kinlock v, So%ems 10
The Seoretary of State for India,® booty of war had mdia,
been granted by Her Majesty by Royal Warrant to the
 Seeretary of State for India in Council, ‘in trust,” to
distribute amongst the persons found entitled to share it
by the decree of the Judge of the Court of Admiralty, o
whom the matter had been referred by the Sovereign for
that purpose, with a direction that doubts should bs finally MR
determined by the Secretary of State, unless Her Majesty e
should otherwise order. An action was brought against the
Secretary of State by a person claiming to be entitled to
shave in the fund, and praying for an account. It was held,

1 Lewin, 7th 1id.. 36. 2 Wigh ». Klein, 2 Mer,, 431.

¥ Meinertzhagen », Davis, 1 Coll., 536,

4 Ante, p. 1246, 5 Aet X of 1877, 8. 10,

S Ib,, 430, * Sue Lewin, 7th Bd., 29, s L, R 160D, 1.

17




Lecrure that the warrant did not operate as a transfer of property

V. or create a trust, and that the defendant, being merely the

agent of the Sovereign to distribute the fand, was not liable

to account to any of the partics entitled. James, L. J., said :

“The Government of India is not, as it appears to me,

capable of being a trustee ; nor is the Secretary of State

for India in Council (the name by which the Govermment

can be sued) a person capable of being a trustee any more

than the Attorney-General in this country would be, or any

other person, who sued in certain cases for, or on behalf of,
the Crown.”

Corpora- According to the technical rules upon which the

s doetrine of uses proceeded, a ecorporation could not have

been seiged to a use, for, it was said, it had no sounl, and

therefore mo confidence could be reposed in it}  Bub

on principles of ordinary and natural justice, a body

corporate has been held to be compellable to execute

a trust, thus abolishing the rule that there must be a

person in whom the confidence is placed* « Primd fucie,”

said Lord Romilly, M. R, “an ordinary Municipal Corpora-

tion has full power to dispose of all its property lilke any

private individual, and the burden of proof lies on the

person alleging the contrary to establish a trust. The trust

may be of two characters ; it may be of a general charae-

ter, or of a private and individual character. A person

might leave a sum of money to a corporation, in trust, to

support the children of B, and pay them the principal

at twenty-one. That would be a private and particular

trust, which the children could enforce against the corpora-

tion, if the corporation applied the property for its own

benefit. On the other haud, a person might leave money

to a corporation, in trust for the benefit of the inhabitants

of a particular place, or for paving or lighting the town.

That would be a public trust for the benefit of all the

inhabitants, and the proper form of suit, in the event of

any breach of trust, would be by an information by the

Attorney-General,! at the instance of all or some of the

persons interested in the matter. If there was a parti-

cular trust in favor of particular persons, and they were

130 CORPORATIONS.

! Liewin, Tth Eda., 30,
2 Green v, Rutherford, 1 Ves., 469 : Attorney-General ¢ Whorewood,
ib., 636 ; Attorney-General v. Calus College, 2 Keen, 165,
1 Eyan v, The Corporation of Avon, 20 Beayv., 149,
i As to the procedure in this country, see Act X of 1877, s, 530,
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' t0o numernus for all to be made parties, one or two might Lrervre
then sue on behalf of themselves and the other cestuis gue
trustent for the performance of the trust.” :

There is a statutory exception to the general rule, that a presidency
corporation may be a trustee, in the case of the Presidency banks.
Banks,—that is to say, the Banks of Bengal, Madras, and
Bombay. The Presidency Banks’ Act (XI of 1870) provides
that, except for the purpose of excluding the provisions of
8 17 (velating to the forfeiture of stocks and shares), the
banks shall not be bound or affeeted by notice of any trust
to which any stock or share may be subject in the hands of
the proprietor or holder. And thelaw in England is similar.

A marvied woman may be a trustee. Tn England it is not sariea
advisable to appoint a married woman as trustee, owing, women
among other reasons, to the doctrine of unity of persons
between husband and wife.! But this does not apply to
persons subject to the Indian Succession Act (X of 1865),”
nor is it known to Hindu or Mahomedan law.

According to English law, it is a legal presumption (pos-
sibly it may be called & legal fiction) that a married wousan
is subject to the influence of her husband, and therefore

-ghe cannot be allowed to execute the trust without his
concurrence.? :

An insolvent may be a trustee. * The property of an insol- Insolvent,
-vent, and such property as he may acquire before he obtains
his discharge, vests in the Official Assignee,* but not estates
vested in him as trustee. These are unaffected by the insol-
veney,” and although the trust-property may be changed, it
will not vest if it can be traced, as where it exists in the
shape of bills or notes,” or any other substitubed form,” for
the assignees of a defaulting trustee have no better right
than the trustee?® . But where the trust-property had become
mixed with the bankrupt’s general property, and could not
be distinguishred, it was held that the assignees would take
it, and that the eestui que trust muast prove 2

! Smith o, Smith, 21 Beav., 385 ; Drummond ». Tracy, 1 Johns,, 608 ;
Lake v. De Lambert, £ Ves,, 693 ; Re Kaye, L. R., 1 Ch., 387

* Bee ante, . 125,

¥ Avery o. Griffin, L. R., 6 Eq.,606; Lloyd v. Pughe, L. R., 8 Ch., 88;
* Wainford v, Heyl, L. R., 20 Eq., 321. Sce further, Lewin, Tth Ed., 32,
4 11 and 12 Viet,, C. 21, 8. 7.
# See Houghton v. Keenig, 18 C. B., 235; Winch ». Keeley, 1 T. R, 619,
& Ex parte Dumag, 2 Ves,, 582,
" Frith ¢, Cartland, 2 0, and M., 417,
* Zhid. ¥ Ex parte Dumas, 1 Atk,, 234,
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DISCLAIMER.

The possession of a trustee is nof. a pogsession with the
congent of the true owner under the reputed ownership
clase, 8, 23 of the Insolvent Act.!

Cestwis que trustent ave not, as such,incapacitated from
being trustees for themselves and others, but, as a general
rule, they are not altogether fit persons for the office, in
consequence of the probability of a conflict between their
interest and their duty.? Where the trusts are onerous,
and other persons cannot be found fo undertake them, the
Court will appoint a cestui que trust to be a trustee®

It is not advisable to appoint relatives to be trustees.
The worst breaches of trust are committed by relatives,
who are unable to resist the imporbunities of their cestwis
que trustent when they are nearly related to them.*

An adequate number of trustees should be appointed.
There are strong reasons against allowing trust properby
to remain in the hands of one trustee. He hag the absolute
control over if, and if tempted to commit a breach of trust,
he can do so with less fear of detection than if there are
co-trustees. When one of several trustees dies, steps should
be at once taken to provide a successor. The sale rule,
where money is concerned, is to appoint at least three
trustees and to keep the number full®

No one is bound to accept a trust, and therefore any
person who has been appointed a trustee may, if he bas
not acted in the office, disclaim.? If, however, he has
exercised any acts of ownership, he cannot disclaim*
“Though,” said Lord Redesdale,” “a person may have
agreed in the lifetime of a testator to accept the executor-
ship, he is still at liberty to recede except so far as his
feelings may forbid it ; and it will be proper for him to do
s0, if he finds that his charge as execntor is different from

-what he has conceived it to be when he entered into the

engagement.”
According to English law, the heir of a trustee can-
not disclaim, the reason being that the legal estate, if

' 11 and 12 Viet,, . 21.  And see & parte Martin, 19 Veg,, 491,

& Porster ». Abraham, L. R., 17 Eq., 351 ; Passingham #». Sherborn,
9 Beav., 424 ; Barnes v, Addy, L. R,, 9 Ch., 244,

3 B parte Clutton, 9 Jur., 988,

4 Wilding . Bolder, 21 Beav,, 222, % 8ee Lewin, Tth Edn., 89,

-6 Rebinson v, Pett, 3 P. Wms:, 261 ; Moyle v. Moyle, 2 R. and M, 710 ;
Lowry v. Fulton, 9 Sim., 123.

7 Bence ». Gilpin, L. R., 3 Ex., 76 : and see ante, p. 120,

% Doyle v, Blake, 2 Sch. and Lef,, 239,
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‘the disclaimer were allowed, would vest in the Crown.' Imorurs
X do not know of any authority on this point as rvegards V-
estates in India. But as it has been decided that the
English rules of succession to immoveable property apply
to the descent of estates in land held by European British
 subjects? probably it would be held that the heirs of a
EBuropean British subject could not disclaim. As regards
ather DBritish subjects, the distinction between legal and
equitable estates does not exist, and the rules of inheritance
are different, and therefore it wounld seem that the heir of
such last named subject may disclaim.

The disclaimer should be made without delay, as other- pelay.
wise a question may arise as to whether there has not been
an acceptance by acquiescence. This question is of course
in every case one of fact to be decided from the circum-
stances of the case’

The digelaimer may be by parol, but it is more prudent How made.
that it should be by writing, as there is less fear of ambi-
guity.! The instrument should be a disclaimer, and not &
conveyance, though, if the intention to disclaim is apparent
on the conveyance, that will be sufficient” A trustee may
disclaim in Court® or by his written statement’ And if
notwithstanding he is continued as a party to the hearing,
he will be entitled to his costs as between party and party’ .
And there may be conduet which amounts to a clear dis-
claimer.” )

A trastee or executor to whom a bequest is given, may Giit to
take the gift and disclaim -the office,’’ unless acting in the Ji* oF

office is & condition attached to the gift."!

! Lowin, 7th Edn., 180.

? Sag Gardiner v, Fell,1 Moo. I, A., 209 ; Freeman ». Fairlie, ib., 805 ;
Mayor of Lyons ¢, The East Imdia Co.,db., 176 ; Sarkies v, 8. I Pro-
sonnomoyee Dossee, I L. B., 6 Cale., 794.

¥ Bee ]{:’oe v, Harris, 16 M. & W., 517 ; Noble . Meymott, 14 Beay,,

471 Paddon ¢. Richardson, 7 D. M. G., 563 ; James . Frearson, 1 'Y,
and G, ¢ 0., 870.
K' See Townson o, Tickell, 3 B. and Ald,, 31 ; 1 Stacey v. Elph, 1 M. and

.1 190,

% Nicholson ». Wordsworth, 2 Swanst., 872 ; Uzrch v, Walker, 3 My, and
Cr,, 702, '

% In re Ellison's Trust, 2 Jur. (N. 8.), 62; Foster v. Dawher, 1 Dr.
and Sm., 172.

* Norwey v. Norway, 2 M. and K., 278. ® Bray v, West, 9 Sim., 429,

* Btacay v, Elph, 1. M. and K., 199,

1 Talbot v. Radnor, 8 M. and K., 254 ; Pollexfen ». Moore, 3 Atk., 272 ;
Andrew v, Trinity Hall, 9 Ves., 525.

' 'Warren ». Rudall, 1 J. and H., 1; Slavey ». Watney, L. R,, 2 Eq.,

418 ; Lewis v, Matthews, L, B, 8 Eq., 277,
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DISCLAIMER.

A trustee or executor who has disclaimed may afterwards
act as agent for the other trustees or executors, He should,
however, be careful to disclaim clearly, as otherwise he may
be considered to have accepted by acguiescence.' i

If one of two co-trustees disclaims, the trust-property is
vested in the other, and he becomes sole trustee ab @nitio”

A person named as trustoe without his sanction, and
called on to diselaim, is authorized in taking the opinion of
counsel as to his obligation to execute a disclaimer.?

1 Hee cases referred to, anfe, p. 120,
2 Pappercorn v, Wayman, b DeG. and Sm.; 230,
* See Re Tryon, 7 Beav,, 406,
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DUTIES AND LIABILITIES OF TRUSTEES,

Daties and liabilities of trustee — Trustee to pcquaint himself of state of pro-
rty — Trustee bound to protect trust-property -—— Gotting in trust-estate —
Ustate outstanding on personal security — When securities to be realized—
Care required from trustee — Loss occasioned by agent— By act of co-
trustee ~— Trost-fund consisting of money — Control of trust-find — Failure
of banker -—T'rustee to prevent waste — Permissive waste — Cesturi
frust may not benefit by waste — Tenants-for-life without impeachment of
waste — When Court may interfere — Principle on which Court acts —
Waste by Hinda widow — Suit for possession — Heceiver — Alienation by
widow — Proper parties to sue-— Collusion by immediate reversioner —
Convwersion  oi perishable property — Howe #, Earl of Dartmouth —
Fickering v. Pickering «- Exceptions from rule — Trastee to be impartial —
Diseretion of trustees not interfered with =~ Selecting oljeets of the trust -
Modes of investment — Exercise of power by will — Trustee cannot set
up title to trust-property — Claim by third person — Delivery up of
moveably property - L‘
— Vouchers — Costs — Good  faith — N
— Duties of frustes as to investment — Personal seeurity — Shares in
companies —— Where personal security allowed — One cestui ques  (rust
not to be benefilad at expense of others — Consent of cestuis que trustent
to change - Continuing  investment — Varying securities — Investmant or
morigage — Trustees may not lend to themselves — Paying over mortgage-
nioney — Consent, of Conrt to investment — Trustees’ anid Mortgagees'
Towers Acts — Official Trustee’s Act of 1864, & 14 — Remedy in case of
non-investment — Remedy in case of wrongful investment — [nsolvency of
trustes — Duties of trustees for sale or mortgage — Trustee bound to sell
to best advantage — Must attend to interest of all parties — Valuation —
Absolute trust for sale will not authorize mortgage —Trust to morigage
will not authorize sale— Trust for sale survives — Trusices bound to make
good title — Counsel's opinion — Payment of purchase-money - Dutica of
trustees for purchase.

‘WE have now to consider what are the duties and liabili- Duties and

ties incurred by a crustee after he has accepted. On this
point Mr. Lewin says:* “ As soon as a trustee has accepted
the office, he must bear in mind that he is not to sleep
upon it, but is required to take an active part in the

-execution of the trust. The law knows no such person as

a passive trustee. 1f, therefore, an unprofessional person

! Tth Edn., 190,

ailnre of cestud FM trust — Trustee to keep accounts
anaging member of Hindu family

I
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ENQUIRY INTO STATE OF TRUST-PROPERTY,

be associated in the trust with a professional oug, he must
not argue, as is often done, that because the solicitor is
better acquainted with business and with legal technieali-
ties, the administration of the trust may be safely confided
to him, and that the other need not interfere except by
joining in what are called formal acts. If he sign a power-
of-attorney for sale of stock, or execute a deed of recon-
veyanee on repayment of a mortgage sum, he is as answer-
able for the money as if he were himself the solicitor, and
had the sole management of the transaction.”

And Mr, Spence says: “Every person who accepts a
trust is bound to execute it? with fidelity, and with
reasonable diligence; it is no exeuse to say that he had no
benefit from it, but that it was merely honorary : the
Court of Chancery looks upon all trusts as honorvary, and
as a burthen upon the honour and conscience of the party
intrusted; and for the execution of which he is even
precluded from receiving or making any benefit or advant-
age whatsoeyer.”

A trustee is bound to acquaint himself with the nature
and particular circumstances of the trust-property. But
a new trustee is not liable for any breach of trust com-
mitted by his predecessor. He is entitled to assume that
everything before his comingin had been duly performed,
and he cannot be charged with wilful default, because he
did not Jook back and inquire whether the former trustecs
had performed their duties up to that time? _

If, however, he does not enquire into the state of the
trust fund, and does not take steps to get in any part
which may be outstanding on improper security, he will
be liable for the econsequences of his neglect, like any
executor who knows that a debt is due to his festator’s
estate and omits to get it in' Where a marriage settlement
contained a covenant on the part of the hushand to settle
after acquired property, it was held that a new trustee
was not liable for not having inquired as to whether any
such settlement had been made, there being nothing to
lead to a suspicion that any default had been made by

' 9 HBp, Eq. Jur., 918,

* Charitable Corporation v. Sutton, 2 Atk,, 406.

1 fw parte Graves, 25 L. J. Bkey., 53,

* Taylor o. Millington, 4 Jur. (N, 8.), 204; James #. Trearson, 1 ¥, and
C. Q. O, 370; Ee parte Graves, 26 L. J. Bkey,, 63 ; Yode v, Cloud, L, I,

18 Eq., 634,



'PROTECTION OF TRUST-PROPERTY.

the old trustees or the covenantor. A trustee of chattels, Lrcrurm

‘personal, settled for the separate use of a married woman
. should take care that an inventory is made, otherwise he
. may be deprived of his costs.?

The office of a frustee is to a certain extent onerous. We Trusice
have seen? that the law does not recognize a passive trustee, bound

- but that he must take an active part in the execution of ¢

the trust. It is one of his primary duties to maintain P#W-

and defend all such actions as are requisite for the assertion
or protection of the title to the trust-property.* And as a
general rule, trustees are bound to press on all the reme-
ies for the recovery of debts due to the trust-estate ; and
if ‘any securities seem proper to be continued, it seems
the only safe courso for trustees to adopt, is to submit the
point fo the judgment of the Court,—~not to decide upon
1t themselves, unless a discretionary power to that extent
~be expressly or by elear implication given to them : else
they will be answerable for any loss that may ensue in
consequence of their misplaced confidence, however good
mhi‘.}r have been their intention.®
Power has been given to trustees in India to sue for
the possession of specific moveable property to the bene-
ficial interest in which the person for whom they are
trustees is entitled. Possession is to be recovered in the
-manner prescribed by the Code of Civil Procedure.’

- Trustees are bound to place the trust-property in safe il
securities, and will be liable for loss if they delay in eyae.

getting it in and investing it.” For instance, if debts are
outstanding, it is the duty of the trustees to get them in as
soon as possible; and if in consequence of their negligence
the debts are lost by the debtor’s insolvency, or if the right to
sue is barred by limitation, they will be personally liable®
So, if a man covenants to settle a certain sum within
a given period, and the trustees execute the trust-deed

! Graves », Strahan, 8 D. M, ¢, 201,
#? England ». Downs, 6 Beav., 279.
* dnte, p. 134,
* Goode v, Burton, 11 Jur., 851,
* Gaskell v. Harman, 11 Ves., 489 ; Lowson v. Copeland, 2 Bro. ¢, C,,
(157 ; Tebbs v. Carpenter, 1 Madd,, 298,
% Hee Act I of 1877, . 10.
! See DoSouza v, DeSouza, 12 Bom., 190.
* Caffrey v, Darby, 6 Ves., 488 : Jones r. Higgins, L. R, 2 Eq., 538 ;
L parte Oglo, T, R., 8 Ck, 711; Rowley v, Adams, 2 H. L. ©, 725 ;
Stone v, Stons, L. R., 5 Ch., 74 :

18
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PERSONAL SECURITY.

and sign a receipt for the money, they will be liable}
There is no objection to trustees rveceiving money before
the da;te on which it is payable, if the debtor chooses to
pay it.’ -
Trustees may fairly allow a debt to be paid by instal-
ments, but they will not be justified in grauting any
great indulgence? Tn the exercise of a fair diseretion they
need not commence legal proceedings unnecessarily, but
they should exert themselves to get in the debt, and, if
necessary, commence compulsory proceedings to obtain it
When trustees bond fide exert themselves to discharge
their duty, and merely commit an error in judgment,
unless there is a plain violation of trust, they will not be
visited severely. The fair exercise of their judgment is :
}f;]’.‘QﬁfCtiOﬂ to them, although the consequences may be
ad.
If part of a testator’s estate is outstanding on personal
security, it is the duty of .the executors to take steps fo
get it inf even though the debtor is a co-executor.” ;
The fact that the testator approved of the security and
had continued it for many years, and that it was good ab
the time of his death, will not relieve the executors from
responsibility in ease of loss® Personal security changes
from day to day by reason of the personal responsibility
of the party giving the security, and as a testator's means
of judging of the value of that responsibility are put an
end fo by his death, the executor who has omitted to get
it in within a reasonable time, becomes himself the secu-
rity.” An application to the debtor must be followed up
by legal proceedings if not atiended to; a mere demand
through an attorney will not discharge the executor?
But executors will not be liable for not taking legal pro-
ceedings if it appears that the proceedings would have

! Tiewin, 7th Bd., 265,

* Mills . Osborne, 7 8im., 30,

4 Caffrey v. Darby, 6 Ves., 405,

¥ Caney ». Bond, 6 Beav,, 486,

5 Garrett ». Noble, 6 Sim., 516,

¢ Lowson #. Copeland, 2 Bro. C. O., 156 ; Bailey ». Gonld, 4 Y. and C,,
Ex., 221; Attoyrmey-General v. Higham, 2 Y, and ©, C. C., 634, 1

1 Btyles v. Guy, 1 Moc. and « ., 4232 ; Eghert v. Butter, 21 Beav., 560 ;
Candler », Tillett, 22 Beav., 257. . 3

% Powell v. Evans, & Ves, 839 ; Tebbs v Carpenter, 1 Madd., 200 ;
Clough ». Bond, 3 M. & Cr., 496 ; Bullock » Wheatley, 1 Coll.; 130,

Bailey v, Gould, 4 ¥. & (., Ex., 226, per Alderson, B,
12 Lowson v, Copeland, 2 Bro, C, C, 166, - A
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‘been useless’ And if it appears that though the whole Lecturs

 debt could not have been recovered, a part might, they will
" only be liable for what might have been recovered.?
A direction in the will that the executors shall call in
 seeurities mot approved by them, will not discharge them
. from liability for loss arising from the failure of personal
secnrity.  Such a direction must be considered as referable
to securities upon which a testator’s property might, from
their nature, be invested, and not as authorizing a kind of
~investment which a Court of Equity will not sanction?
. And if & settlement contain a clause that the trustees
are to gebt in the money, “whenever they shall think fit
~ and expedient so to do,” they will be liable if they refrain
from enforcing payment out of tenderness to the tenant-
for-life, without due regard to the interests of all the cestuis
- que trustent

130

' If the testator's property is outstanding on securities when
which may reasonably be considered as safe, the exeeutors securities

to ba rea-

aro not bound to call them in, until the creditors ecall for jizeq,

payment, of their debts; or unless they have reason to
| suspeet the solvency “of the debbor. “ What,” said Lord
 Thurlow,’ “is the executor to do. Is he to call in the seeu-
Crities ‘before creditors require payment of their debts?
Must the money lie dead without interest, or must he putit
out on fresh securities 2 On the original securities he had the
! testator’s confidence for his sanetion ; but on any new secu-
rities it will be at his own peril”® The trastees, however,
should enquire whether the securities ave safe, and call them
in if they are not.”
 In all suits concerning property vested in a trustee, exe-
eutor, or administrator, when the connection is between the,
persons beneficially interested in such property and a
' third person, the trustee, executor, or administrator repre-
| sents the persons so interested, and it is not ordinarily neces-
sary to make them parties to the suit; but the Coonrt may,

1 Qlack #, Holland, 19 Beav,, 262; Hobday v. Peters (No. 2), 603 ;

Walker v. Symonds, 3 Swanst., 71.

Maitland v, Bateman, 16 Bim., 283 (n).

Hbyles v, Guy, 1 Mac, & (., 428, por Lord Uottenham.

Lewin, ith Jdn., 268, citing Luther v. Bianconi, 10 Ir, Ch,, 194,
L Orr v, Newton, 2 Cox, 276,

And see Howe v. The Farl of Dartmouth, 7 Ves,, 150.
: Ames v. Parkinson, 7 Beaw,, 884 ; Harrison ». Thexton 4 Jur, N. B,
550, As to trustees’ receipts, see Lewin, 7th Ed., 263,

g T R U
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CARE REQUIRED FROM TRUSTEE,

if it thinks fit, order them, or any of them, to be madd
parties! -

A trustee is bound to take the same careof the trust-
property as he would of his own, but not more eare;* and

-if he has taken such care, he will not be liable for loss,

destruetion, or deteriorvation of the trust-property. Thus,
a trustee was held not to be liable when the trust-property
was stolen from his house, together with property of his
own® So, where the defendant, an administratrix, had
handed over certain goods to her solicitor, from whose cus-
tody they were stolen, it was held that she should not be
charged.! Where, however, the loss is occasioned by the
act of a person employed by the trustee, the trugtee will
have to bear the loss ;" as where the loss is caused by his
solicitor, having committed & fraud on the occasion of the
investment of the fund on mortgage.®

Where the trust-property consists of securities or urticles
which pass by delivery, and there are several trustees, the
property should be dfﬁlpasited with the bankers of the
trustees ; and if itisso deposited, and the bankers, without
the privity or concurrence of the co-trustees, allow one of
the trustees to have access to the property, and he makes
away with it, the co-trustees remaining ignorant of the
fact are not liable to make good any portion of the pro-
perty misappropriated.” An executor is not bound to
insure, or continue the insurance of, his testator’s property
against fire® | ;

“Where the trust-fund consists of money, the trustee,
pending investment, may place the money in the hands
of a banker.? The trustee should open a separatc account

jn the name of the trust-estate, and ghould not mix the

trust-fund with his own money. If he does so, he will be

3 Aot X of 1877, u. 437, as amended by Act XII of 1879, 8. 72.

2 Morley 2, Morley, 2 Ch. Cas., 2; Jonm », Lewis, 2 Ves.,, 240;
Attorney-General ». Dixie, 13 Ves., Oid; Massey o, Banuver, 1 Jae &
W., 247,

3 Morley v. Morley, 2 Oh. Cas., 2.

4 Jones v, Lewis, 2 Ves,, 240.

5 Bostock ». Floyer, L. B, 1 Eq., 28.

¢ Sutton v. Wilders, L. K., 12 Eq., 373

7 Mendes v. Guedalla, 2 Johns. & H.. 259.

¥ Bailey v, Gonld, 4 Y. & ¢., Ex., 221 ; Dobson ». Land, 8 Hare, 216 ;
Fry o, Fry, 27 Beav., 145, ) : y ;

¢ Routh r. Howall, 8 Ves., 565 ; Jones p, Lewis, 2 Ves,, 241 ; Adams v,
Olaxton, 6§ Ves., 226,



CONTROL OF TRUST-FUND,

141

lable in case the banker fails! And a trustee will be Lrorvrn

liable for loss, if he allows a person to draw upon the trust-
| property in the bank, and such %el'son misappropriates the

money.* And he will be liable for the failure of a
 banker,® or broker? if the money ought to have been
invested or otherwise dealt with, and not left in the bank-
er’s or broker's hands: and the wsual indemnity-clause
will not in such cases protect the trustee’

VI

The trustee must be careful not to put the trust-fund control of

out of his confrol and under the control of other persons.
It he does so, he guarantees the solvency of those persons,
and will be answerable for any loss that may ensue;®
and the liahility will be the same, although the persons
under whose control the property was left were co-trustees.”

In a case before Sir A. Hart, in Ireland, an executor was
held to be justified, though he had placed the assets in a
bank so0 as to be under the control of the co-executor. The
wmoney was entered in the books to the joint account of the
co-executors, but the bank was in the habit of answering
the cheques of either co-executor singly. “It is the cus-
tom of bankers,” said Lord Chancellor Hart, ¢ that what is
deposited by one to the joint account may be withdrawn
by the cheque of the other; and for convenience of busi-
mess, it i3 necessary this risk should be incurred, for it
would be very hard to transact business if every cheque
should be signed by all the executors.” However, his Lord-
ship admitted, that if there were any fraud or collusion,
wilful default or gross neglect, or if the executor had any
reason to put a stop to the mismanagement by the co-exe-
eutor, the case would be altered,”® <« But,” says Mr, Lewin,
“even with this qualification the doctrine is so contrary to
the principle of other cases, that no trustee or executor
- could be advised to rely upon it in practice,”

! Wilks ». Groom, 3 Drew., 584; Johnson » Newton. 11 Hare, 160
Swinfen 2. Swinfen (No. 5). 20 Beav,, 211 ; Pennell ». Deffell, 4 D, M. @,
886 ; Hir parte Kingston, L. B, 6 Ch., 632 : and ses In 7¢ Hallott’s Estate,
Enatchbull v Hallett, L. B, 13 Ch. Div., 696.

*Ingle v. Partridge, 32 Beayv., 661; Evans ». Bear, L. R., 10 Ch.,
T6; Ferguson v, Ferguson. ib., 661,

* Challen v. Shippam, 4 Hare, 555 ; Swinfen v. Swinfen, 29 Beav., 211;
Rehden v, Wesley, ib., 213, 4 Mathews v Brise, 6 Beav., 230,

® Rehden v, Wesley, 20 Beav., 213,

" Balway . Salway, 2 R. & M., 218", affd,, nom, White ». Baugh, ¢b,, 220,

* Lewis ». Nobbs, L. R., 8 Ch. Div.. 291,

 Lewin, Tth Ed., 292, citing Kilbee ». Sneyd, 2 Moll,, 186,

trugt-fand.
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TRUSTEE TO PREVENT WASTE.

Trustess will be liable for loss incurred by the failure of -
pankers, if it was their duty to have invested the trust-
moneys,! or to have paid them over to mew trastees?
or into Court.? i el

An investment with the bankers themselves upon the
security of their notes-of-hand is not sufficient, for. thab is
merely a personal security.*

But executors require a certain amount of ready-money
to enable them to wind up their testator’s estate, and are
entitled to keep such a sum uninvested ab their banlers,
and will not be made liable if it is lost within the year
allowed for satisfying elaims.” :

Where executors drew trust-fands out of one” bank, and
invested them on a deposit account at interest in another
bank, such an investment not being authorized by the will,
they: were held to be personally liable, notwithstanding a
clanse in the will indemnifying them against losses by a
banker of money deposited for safe custody.”

It is a grave breach of duty in trustees or administrators
taking out letters of administration to estates in this conn-
try, under powers-of-attorney from execubors or next-of-kin
abroad, to mix the incormes raised by them from trust-pro-
perties, or the funds of the estate, 1In one common fxund
with their own moneys, and such & course of dealing may
expose the trustees or administrators to criminal as well as
civil liabilities”

Where a trust is created for several persons in suceession,
aswhere property is devised to trustees, upon trust, to per-
mit A to enjoy the rents and profits for his life, and after
his death an interest in the property is given to B, and the
person baving the life-estate commits, or threatens to com-
mit, any act which is destructive or permanently injuri-
ous to the brust-estate, such as catting down timber or des-
troying houses, the trustees ought to.sue for an injunec-
tion to restrain the tenants-for-life from committing the
acts of waste. “There can be no doubt,” said Lord Lang-

! NMoyle v. Moyle, 2 R. & M., 710 ; Johnson », Newton, 11 ¥are, 160,

% Lunham v, Blundell: 4 Jur, N. 8, 3,

3 Wilkinson #. Bewick, 4 Jur, N. 8., 1010,

! Darke v. Martyn, 1 Beavy., 525.

5 Johnson v. Newton, 11 Hare, 160 ; Swinfen 2. Swinfen (No. B),
29 Beav., 211 /

i Rehden 2. Wesley, 29 Beay,, 213, p

+ In re Cowie, L L. ‘R., 6 Cale, 70: sce Lewin, 7th Ed., 278, for the
English authorities. '



PERMISSIVE WASTE.

dalo, “that it is the duty of the trustee to protect the
f)roperty against the improper acts of the tenant-for-
ife.’1 ‘And ifthe persons in rernainder are unborn, or under
disability, the frustees are bonnd to interfere? Thig is
the duty of the trustees, but if thev do not interfeve, the
remainderman bas a right to apply for the injunction?
So in the case of mortgages, if the mortgagor or mort-
gagee in possession commits waste, or threatens to commit
it, an injunction will be granted.*

An injunction can only be obfained to prevent the
commission of acts of active waste, not to restrain
the tenant-for-life from allowing permissive waste, as

allowing the tlust-pmpmi y “to fall into dmLpalr
“)f think,” “said Wood, V.C., “that it is not possible
to obtain a remedy against permissive waste indivectly
 through the medium of a trust created in the pro-
perty. If I were to hold that, it would be most incon-
wvenient., If every frustee is to be considered liable, though
merely & trustec under a will, which devises the ])rnpelty
to and to his use, as in Denton v. Denton,! in cases of
permissive waste for want of repairs, the difficalty which is
“now felt of getiing respectable persons to act as trustees
would be increased. 1 can foresce no end to the demands
which would be made upon trustees by remaindermen
coming into possession of the trust-property, who might
think it not sufficiently repaired, if they wight say to the
trustees ‘it was your duty to look after the tenant-for-life,
you had the legal estate, and it was your business to see
that he was perturmmb all these trasts ; and as you have
1ot done so, we shall fix you with the lmluhtv. I think
that such a doctrine cannot possibly be established”? On
\ &peuﬂ“the decision of Wood, V.C, was aflivmed, Lord
tbenham, 1.C., saying: ¢ It was armled md(,pend(,ntlv
of the trust, that it is the duty ut a tenant-for-life
to repair. ‘L’qmtas sequitur legem. But even legal
liability now 1s very doubtful’ Whatever be the lerfa,l
!'"Pugh @ Vaughan, 12 Beay., 517, 520. See also Denton v. Denton,
7 Beav., 388 Powys ». Biag‘mva' Kay, 495 ; 4 D. M. G, 448,
i Powysv Blaguwe Kay, 495 ; 4 D. M. G., 448,
8 Perrot v, Perrot, 3 Atk., 94 ; Viner v, Vaughan, 2 Beav., 469,
. % Robinson #, Litton, 8 Atk., 485 ; Garth 7. Cotbon, 1 Dick, 188 ;
1 Vs, 624, 546 ; Stapsfield », IIa.hergham 10 Ves., 277.

s Donton . Donton 7 Beav., 388 ; Pagh ». Vaughan, 12 Beav., 517.

& 7 Beay., 388, * Powys v. Blagrave, I{ay, 495, 606,

4D M G, 448,
" Gibson v, Well.s 1 N. R, 291 ; Herne v. Benbow, 4 Taunt., 764,
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PRRMISSIVE WASTE,

liability, this Court has always declined ' to interfere
againgt mere permissive waste. Lord Custlemain v. Lord
Craven ; ¥ there the Master of the Rolls said, ‘the Couart
never interposes in case of permissive waste either
to prohibit or to give satisfaction, as it does in case
of wilful waste! On this ground relief was refused in
Wood v. Qaynon.? In that case a tenant-for-life had
been guilty of permissive waste, and the plaintiff and one
of the defendants, Benjamin Liyme, were the reversioners ;
Lyme refused to join with the plaintiff in an action at law.
The Master of the Rolls refused to assist the plaintiff, say-
ing that as there was no precedeut he would not make
one; adopting the argument, that it would tend to harass
tenants-for-life and jointresses, and that suits of this kind
would be attended with great expense in depositions abont
the repairs. With respect to the case of Caldwall v.
Baylis} it does not sustain the doctrine for which it was
cited. The case of Re Skingley* was founded on the express
obligation of the lunatic to repair. I do not refer to the
cases where the question has been as to the right to charge
assets, There the decisions have rested on other grounds,
There is no precedent for what is asked in this vespect.
1 certainly will not be the first to make one.”

If the person in possession of the lrust-estate, the tenant-
for-life, commits active waste, he will not be permitted to
derive any benefit from his wrongful act, but the money
arising therefrom will be preserved for the remainder-

" men?® If however, the tenant-for-life has expended

Tennnts-
for-life
without
impeach-
mént of
waste,

money in permanent improvements ou the trust-estate, he
will be allowed credit for such sums.’

If the cestud que trust is tenant-for-life without impeach-
ment of waste—thas is to say, if the instrument creating
tho trust declares that the tenant-for-life shall not be
punishable for waste, or the cestut que trust is tenant-in-
tail after possibility of issue extinet, which is the case
where an estate is limited to a man and the heirs of his
body by a particular wife, and she dies without having
had children, or none of her children are living af her
death, the cestwi que trust may commit ordinary waste,

1 99 Vin, Abr., 523, tit. ¢ Waste,’ pl,, 11, _ :

2 Awmb., 390 * 2 Mer., 408. ¢ 8 Mac. and G., 221,

s Garth ». Cotton, 2 Ves, 524 ; 1 Dick., 183; Willinms ». Duke of
Bolton, 8 P. Wims., 268 () ; Seagram ». Kuight, L, 1t., 2 Oh., 628,

¢ Bireh Wolfe v. Birch, L, R, 9 Eq:, 683,
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'But he will be restrained from eommitting what is known Lzcrves
‘ms “equitable waste] by felling timber planted or left, * VI
standing for the shelter or ornament of the family mansion- =
house or grounds.!
1t is not necessary, in order to give the Court ground for when
interfering, that the plaintiff; whether trustee or remainder- i‘i‘::f_i‘;r?y
man, should wait until a serious act of waste has been i
committed ;* but the Court will interfere if a fair case of
prospective injury has been made out.” The mere appre-
. hension or belief that waste will be committed is not suffi-
cienb;* bub if an intention to commit waste can be shown
to exist, or if & man insists on his right, ov threatens to
commit waste, there is a foundation for the exercise of the
Jurisdiction.’
£ the act of waste is trivial, the Court will not interfere,
mles§ 1t appears that further waste is intended or threat-
- ened.

In order to obtain the assistance of the Court, it is only
‘necessary to prove that a sincle act of waste, whether
legal or equitable, has been committed.”

The broad principle npon which a Court administering prngipte
equity acts in restraining a person, who has only a limited on which
interest in property of which he is in possession, from oW et
destroying or injuring such property, is, that of protecting
property from irreparable injury, and to prevent a mali-
cious, wanton, and capricious abuse of their rights and
anthorities, by persons having but a temporary and limited
interest in the subject-matter. By irreparable injury is
meant, not such injury as cannot by any possibility be
vepaired, but serious and material injury, which cannot be

lequately compensated for by pecuniary damages.®

Acting upon prineiples in some respects analogous 0 waste by
' those upon which the Court of Equity in England act in Hintu

1 Sea Garth v. Cotton, 1 Ves., 524, 546 ; 1 Dick., 183, and the notes to
that case, 1 Wh. and T. L. ¢, 4th Edn., pp. 697, 750.

* Gibson v. Smith, 2 Atk,, 184 ; Coffin ¢, Cofiin, Jae., 71.

? Tipping ©. Bckersley, 2 K. and J., 264 ; Elliott . North-Fastern R.C,,
13, and H.,145; 2 D. F, and J,, 423; 10 H. L., 383 ; Hext v, Gill,
L. R, 7 Ch., 700.

! Hanson ». Gardiner, 7 Ves, 307 ; Potts v. Pobts, 3 L, J, Ch, 176;
Campbell ¢. Allgood, 17 Beav., 623,

® Bee cases cited in the preceding notes.

% Brace ¢, Taylor, 2 Atk,, 258 ; Barry v, Barry, 1J. and W,, 653 ; Lam-

ibert ¢. Lambert, 2 Ir. Bq., 210 ; Coffin v, Coffin, Jac., 7L

* Coffin v. Coffin, 6 Madd,, 17.

" Bee Eerr ou Injunctions, Ch, 111, s, 1,
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