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Leorose of possession. In law, therefore, the person to whom &
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gift of lands was made and seisin delivered, was considered
fhenceforth to be the true owner of the Jands! and his
estate was known as the legal estate. We have mow to
consider how another class of estates, known to English
law as equitable estates, arose.

After the power of alienation had been acquired, it be-
came a common thing for the grantees of estates to convey
them to religious houses. The members of these houses
were unable, by reason of their profession, to perform the
military services required by the fendal law ; they obtained
great quantities of Jand, and an undue proportion of wealth
and power. As religious houses fell under the legal des-
eription of eorporations, who possess the character of perpe-
tuity, the lord was deprived of the benetfits he derived
from escheats. Lands belonging to such bodies were con-
sequently seid to be in mortud maenw, orin mortmain,
beeause they produced none of the advantages to the
feudal lords, which lands held by individuals did. In
order to check conveyances to religious houses and cor-
porations, various Statutes, ealled the Statutes of Mortmain,
wore passed, prohibiting corporations from purchasing land,

sunless a license in mortiain was procured from the lord.

Vses,

In order to evade these Btatutes, the following device was
resorted to by the ecclesiastical bodies. The grant, instead
of being made direet to the veligious house, was made
to some person to the use of the religions house. A
gift of this kind conferred no estate or iuterest whatever
in contemplation of law on those whose benefit was designed,
for the principle of feudal tenore was, to look ne further
than to the actual and ostensible tenant, and to consider
him alone ag the proprietor.” The use, therefore, declared

u%arm such a gift, being in the view of the ordinary Courts
0

Justice a noneutity, escaped the operation of the Statutes
of Mortmain®  “The laity were not long behind in re-
sotting to this contrivance as regards both land and chat-
tels, to enable them to defeat ereditors of their executions
and for other fraudulent purposes, frequently, it seems,
selecting some person as their feoffee, who from his station
and power might aid them in setting the law at defiance.
Subsequently, conveyances to uses were pub in practice by
the laity for less objectionable purposes. During the civil

! Willinmg on Real Property, 1561, * 1 Cru. Dig., 402, 2 1 Bl Com., 857,
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wars occasioned by the claims of the rival Houses of York Lecruze
I

and Laneaster, every person who could be accused of having
sided with the defeated party, was liable to attainder, and
by consequence, to the confiscation of his estates. To avoid
this hazard, secret conveyances to uses, or upon special
trusts, appear to have been resorted to by persons of every
rvank and eondition. In the reign of Edward 1V, at which

time this mode of conveyance had become fully established,

the Judges expressly held, that a use was not forfeitable
by attainder ; this would of course confirm the practice.” *
When a feoffinent was made to uses in this way, the legal
estote was in the feoffee. He filled the possession, did the
feudal duties, and was, in the eye of the law, the tenant of
the fee. The person to whose use he was seised, called by
the law writers the cestui que wse, had the beneficial pro-
perty in the lands, had a right to the profits, and a nght
to call upon the feoffee to convey the estate to him and to
defend it against strangers, This right at first depended
upon the conscience of the feoffee ; if he withheld the pro-
fits from the cestui que use, or refused to convey the estate
28 he directed, the cestwi qui wse was without remedy. To
redress this grievance, the writ of subpena was devised, or
vather adopted from the Common Law Courts, by the clerical
Ohancellors, to oblige the feoffee to attend in Court and dis~
close his trust ; and then the Court compelled him to execute
it This writ is said to have been first issued by John Wal-
tham, Bishop of Salisbury, who was Lord Keeper in the
reign of Richard the Second. ¢ No sooner was this protection
extended than half the lands in the kingdom became vested
in feoffees to uses. Thus, in the words of an old counsellor,
the parents of the trust were Fraud and Fear, and a Court
of Conscience was the Nurse.”? ¢The power assumed by
the clerical Chancellors in controlling the maxims and prin-
‘ciples of the Common Layw, cannot be considered as short of
legislative; for not only, in virtue of alaw created for
private convenience and independent of the Common Law,
was the person legally entitled deprived of all the bene-
ficial incidents of property ; but a distinct title to the enjoy-
ment was introduced, not only unknown to, but at first
ropudiated by, the law: the legal title indeed was nof
divectly affected, yet the legal owner was compelled to
exercise his legal ‘vights, so as only to be subservient to

! 1 Bpeace’s Eq, Jur,, 440, ? Lewin's Introduction, 2.
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Lecrurg the protection and enjoyment of this equitable intevest :
I although by this means, as regarded the real owner of the
estate, the legal rights of third persons, includiong the Crown,
were defeated, which indeed was one of the palpable objects
for which trusts were introduced.” Uses were not consi-
dered as issuing out of or annexed to the land, as a rent, a
condition or a right of common, but as a trust reposed in
~ the feoffee, that he should dispose of the lands at the dis-
cretion of the cestui gue use, permit him to receive the rents,
and in all other respects have the beneficial property of the
lands. Thus, between the feotfee aud cestwi qus use, there was
a confidence in the person and privity in estate.? ' But this
was only as between the feoffee and the cestui que use. To
all other persons the feoffee was as much the real owner of
the fee as if he did not hold it to the use of another, e
performed the feudal duties, his wife was entitled to dower,
his infant heir was in wardship to the lord, and upon attain-
der the estate was forfeited. ®  The doctrine of uses, as regu-
lated and settled by the Court of Chancery, was so applied
that it became productive of serious grievances, Persons
who had a claim to the lands could not find out the legal
tenant against whom i6 was necessary to proceed. Hus-
bands were deprived of their eurtesy, and widows of their
dower, creditors were defrauded, purchasers for valuable
consideration were frequently defeated, and the king and
other feudal lords were deprived of their tenures, and other
inconveniences attended the secrecy observed in making
conveyances to uses, by which the beneficial interest be-
longed to one person and the legal estate to another.*
Statate of  To remedy these inconveniences, the Statute of Uses®
i / was passed by which the possession was divested out of the
persons seised to the use, and transferred to' the cestui que
/ use. By this Statute it was enacted, that where any per-

6 ; STATUTE OF USES,

son or persons shall stand seised of any lands or other
| hereditaments to the use, confidence, or trust of any other
| person or persous, the persons that have any such use, con-
| fidence, or trust (by which was meant the persons benefi-
cially entitled) shall be deemed in lawful seisin and posses-

! Spence’s Fq. Jur., 436,

# Chundleigh’s case, 1 Rep., 120 ; Burgess ». Wheate, 1 W, BI,, 128
3 o, Tit., 271.

4 Bee Watkins on Conveyancing, 287 ; Sandars on Uses, 163,

3 27 Hen, VILI, o 10, :



OBJECT OF STATUTE.

sion of the same lands and hereditaments for such estates Lrervne

as they have in the use, trust, or confidence,

The moedern doctrine of uses, as distinguished from trusts,
was introduced by this Statute. Uses, therefore, in the
modern acceptation of the word, are such limitations of
lands and other hereditaments as are executed by the
Statute and confer on the beneficial owner the legal estate ;
and trusts are similar to what uses were at Common Law
before the passing of the Statute. Uses, under the Statute,
were subject to the jurisdiction of the Courts of Common
Law, and trusts to that of the Courts of Chancery or
Equity.!

The object of this Statute was to abolish the jurisdiction Objecs of
of the Court of Chancery over landed estates by giving actual Sttute.

possession at law to every person beneficially entitled in
equity. But the Court of Chancery recovered its power in
the following manner. Soon after the passing of the Statute
of Uses, a doctrine was laid down, that there could not be a
use upon a nse. For instance, suppose a feoffment had
been made to A and his heirs, to the use of B and his heirs,
to the use of € and his heirs, the doctrine was, that the use
to C and his heirs was a ase upon a use, and was, therefove,
not affected by the Statute of Uses, which conld only execute
or operate on the use to 4 and his heirs. So that B, and
not ¢, became entitled nnder such a feoffment to an estate
in fee-aimgle in the lands comprised in the fooffent. This
gave the Court of Chancery an opportunity for interfering.
1t was manifestly inequitable that €' the party to whom
the use was last declared, should be deprived of the estate
. which was intended solely for his benefit; the Courts of
' Chancery, therefore, interposed on his behalf, and eonstrained
' the party to whom the law bad given the estate, to hold in
trust for him to whom the use was last declared. So that
whenever it is wished to vest & frechold estate in one per-
son as trustee for another, the eonveyance is made unto the
trustee or some other person and his heirs, to the use of the
trustes and his heirs, in trust for the party intended to be
benefited (called cestui que trust) and his heirs, Anestate in
- fee-simple is thus vested in the trustec hy foree of the Statute
of Uses, and the entirve beneficial interest is givenover to the
cestua que trust by the Court of Chancery. The estate in fee-
simple which is vested in the trustec is called the legal estate,

! Watkius on Conveyancing, 283,
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% i 8 _ TRUSTS AMONG HINDUS.

Lecrerk being an estate to which the trustee is entitled only in the

L contemplation of a Court of Law, as distinguished from

Legalana equity. The interest of the cestui que trust is called an

; equitsble  gquitable estate, being an estate to which he is entitled

' e only in the contemplation of the Court of Chancery which

administers equity.! The cestui que trusi is the benefi-

cisl owner of the property. The trustee, by virtue of his

legal estate, has the right and power to receive the rents

_ and profits; but the cestui que trustis able, by virtue of

i his estate, in equity, at any time, to oblige his trustee to come

: to an account and hand over the whole of the proceeds.’

The general idea of a use or trust answered more to the

fidet commisswm than the wsus fruwctus of the civil law,

which latter was the temporary right of using a thing with-

. out having the ultimate property or full dominion of the

i substance; but the fidei commussum, which usually was

t created by will, was the disposal of an inheritance to one,

[l in confidence, that he should convey it, or dispose of the

" protits, at the will of another. The right of the latter was

originally considered in the Roman law as jus precariwm,

3 ——that is, one for which the remedy was only by entreaty or

request ; but by subsequent institution, it acquired a differ-

b . ent character,—it became jus fidweiarium, and entitled to

S a remedy from a Court of Justice, and it was the business

ol : of a partienlar magistrate, the praelor fidei conumissariug,

oo to enforee the observance of these confidences.

714 W see, therefore, that, according to the English law, there

may be two persons holding different, estates in the same

property. Both are entitled to convey their estates, both

arc entitled to the rentsand profits : one, the legal owner, to

receive them ; the other, the equitable owner, to enjoy them.

This conenrrent existence of two systems of jurisprudence is

known, I believe, only to the English law, and led to doubts

NS ) whether trusts could be created by Hindus. “The

bridonigd Hindu law,” gaid Peacock, . J.,2 “so far as I am acquaint~

Hindus.  ed with it, makes po provision for trusts. There is no-

thing in the Hindu law at all analogons either to trusts

of the English law or to the fidei commissa of the Roman

B K 18, _.Which were probably the origin of trusts in the English

i mini Dasi's law.”  In 8. M. Krishnaramini Dasi v. Ananda Krishno
) cm L]

1 Williams on Real Property, 157,
£ Kumarn  Asima Krishna Deb ». Kumara Eumara Krishna Deb,
2B, L R, 0. C., 36.
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KRISHNARAMINI DASE'S CASE.

9

Bose} Markby, J., quoting the above ease, decided, that trusts LE(!;‘I?I!H

could not be created by Hindus. His Lordship said, that
" there was not the least ground for supposing that anything
like the English law of trusts existed in Hindu law,—that is
| to say, a system according to which property subject to a
trust has to be viewed under a double aspect,—that of
the trustee on the one hand, who is declared by law to be
the absolute and uncontrolled owner; and the cestui que
frust on the other, who has a right in equity to interfere
in the ownership and compel the trustee to abandon all
or nearly all his rights in his (the cestui que truat’s) favour.
“ There is not,” continued his Lordship, “a trace of it in
" any passage of any work on Hindu law that I have seen,
There is not an indication of it in the habits of the people,
and so far from the English system of trusts resting on
?rincip]es of jurisprudence, which, though doimant, may
¢ congidered as universally preseut, it is undoubtedly
one of the most anomalous institutions in the whole his-
tory of law-—one that could never have possibly been con-
ceived d priori, or worked out from any general principle,
and is digtinetly the product of our own time”  On appeal,
however,! Peacock, C. J., explained the passage from his
Judgment cited above, saying, “I did not say, nor did I
intend to say, that a devise upon trust for a purpose
‘which might be legally carried into effect without the in-
tervention of trustees would necessarily be void. There are
many cases in which trusts have been enforced against
Hindus both by the Courts in this country and by Her
Majesty in Council upon appeal.” Macpherson, J., said in

. 2841 think that, for various reasons,—becausé there
18 nothing in Hindu law which is repugnant to, or inconsist-
ent with, the idea of trusts,—because trusts are not un-
known to the Hindu law,—and because trusts, as among
Hindus, have been recognized and administered for the last
century almost; by this Court and the late Supreme Court,—
we are bound so to recogmize trusts and to give effeet
to them. I think that, both by Hindu law, and the practice
which has always prevailed in our Courts, a Hindu may
1@%31'1}? deal with his property so as to create a trust—a
‘ relation in many respects similar to, although not neces-
sarily identical with, that known in English law as the
relation of trustee and cesiwi que trust. 1 concede that

‘4B. LR, 0.0, 251 * Thid, 278,
2

e
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KRISHNARAMINI DASI'S CASE.

trusts, in the striet sense in which an English lawyer
uses the term,-—that is to say, trusts, to the existence of
which a ‘legal’ estate and an ‘equitable’ estate, wholly
separate from and independent of each other, are neces-
sary, were unknown to the old Hindu law. There being
no distinetion in Hindu law between legal and equitable
estates, it was, of course, impossible that there should be
anything corresponding to the two estates which are so
well kuovwn to the English law ; nevertheless, trusts, in
the wider sense of the term, were by no means unkvown
in the tenets of Hindu law. I do not speak of the various
personal ordinary trusts, sueh as deposits and bailments,
which are exprossly recognized and dealt with by all the
writers on Hinda law., The existence of such trusts does

mot affeet the present question, which relates solely to

special trusts, where the person to whom property is given
is bound to use it for the benefit of another, ov to apply
it in a particular manner indicated, and not necessarily
for his own advantage. But in the case of endowments
for religions and charitable purposes, and gifts to idols,
there is mo doubt that trusts have always been known.
Tt is said, that in a gift to an idol there is no trust, and
that there is an actual gift to the idol. It may be so in
words ; but, by whatever name it is called, it is' a mere
setting apart of property which is to be held and used by
the manager for the time being, whether he be a priest or
whoever he may be, for the purpose, in the first instance,
of providing for the worship of the idol, or of carrying out
the religious or charitable objects of the uriginal donor.
Practically, if a trust were not recognized in such cases by
Hindu law, no endowment or gift to an idol, or for religious
or charitable purposes, could have any permanent, effect ;
while, as a matter of fact, we see such endowments are
very carefully preserved and are continued from generation
to generation. But granting, for the sake of argument,
that trasts ave not expressly recognized by the old Hindu
law, that is nobt, in my opinion, any reason why we
should now conclude =that they ave invalid, There is
nothing in Hindu law which forbids trusts, or is in any
way repugnant to them or inconsistent with their exist-
ence, The Hindu law system is not, and does not profess
to be, exhaustive ; on the contrary, it iy a system in which
new customs and new propositions, not repugnant to the
old law, may be engrafted upon it from time to tiwe,
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according to circumstances and the progress of society. Lucrurs
- i

Fiduciary relations extend as the transactions and inter- 1
eourse between men extend, In all probability, trusts had,
by degrees, sprung into existence before we find any vecord
of them in our reﬁm'tsc,_ just as I believe the eustom of
making wills, although it may be of no very ancient
origin, prevailed among Hindus quite independently of
any decisions in the Courts, or any intervention of English
lawyers.  The Supreme Court was called on to grant, and
" did grant, probate of the will of a Hindu within a fow
months after the Court was instituted : and we find the
earliest legislation recognizing the wills of Hindus, Theve
18 not neeessarily anything anomalous or unnatural in the
 constitution of trusts. The general position of trusts in
English law with these two absolutely separate estates,
the legal and the equitable, may be somewhat anomalous,
But this is the vesult of the peculiar procedure in England,
where the Court of Chancery has always heen distinct
from the Courts of Common Law, and equitable rights ave
kept wholly apart from legal. The peculiarity of the
Hnglish law of trusts arises ont of specialities of proce-
dura,  Bub questions of procedure eaunot affeet the ques-
tion, whether trusts are to exist, or whether Courts ave fo
give effect to them. I cannot sce that the fact that this
Jonrb is'a Court of Equity as well as of law, and that our
procedure differs from that of the old Supreme Court,
creates any difficnlty in giving effect to, or administering,
trusts, or in any way affects the question of substantive
law as to whether trusts can or cannot be created” ' In
Ganendra Mohan Tagore v. Upendra Mohan Tagorve, ramve
Phear, J., said :— I confess, the broad assertion that trusts case
‘are unknown to Hindu law took me somewhat by surprise.
- There ig, probably, no country in the world where fiduciary
réelations exhibit themselves so extensively and in such
varied forms as in India, and possession of dominion over
property, coupled with the obligation to use it, either
“wholly or partially, fov the benefit of others than the pos-
sessov 18, I imagine, familiar to every Hindu. 1 need only
point to the cases of the mother acting as guardian of her
wfant child, the kwrte of a joint family managing on
behalf of  winor or absent members, and the gomasta
buying, selling,and trading in his own nome for the bene-

1B L By, 000104,
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Lecrvne fit of an wunseen principal. If it be said that in these
L. instances and others which might be meutioned, the guar-
dian, manager or gomasta is only an agent, and differs
from » trustee, in the strictest sense of the word, in this,
namely, that his powers are referable to the authority of
the person for whose benefit he acts, and not to any sort
of ownership in himself, T would add that, in my opinion,
this circumstance does not materially affect the esscnce of
the trust. No doubt, in this country, where Courts of
Justice are not distingnished by their functious into Courts
of Law and Courts of Equity, and where law and equity
are administered by the same tribunal, there is no oceasion
for the ereation and maintenance of an equitable estate in
property as separate from the legal estate. There is, con-
sequently, no such thing here as a bare legal estate in one
man descendible to heirs, side by side, with a beneficial
estate of inheritance, or a suecession of beneficial estates
in the same property passing down another series of
persons. And this, I understand, is all that the Chief
Justice and Mr. Justice Markby intended to lay down
in the two judgments to which I have been referred” Bub
I think, that whether a man accepts property on the terms
of giving another person a specified benefit out of i, or
i whether he undertakes to manage property on bebalf of
another, our Courts will, in both eases alike, know how to

make him discharge the obligation nnder which he comes ;

and I do not hesitate to believe that it is in entire accord-

ance with the genius of the Hindu law that they should de so.

“ Although our Courts know nothing of a legal title as dis-
tinguished from an equitable title, they ecan, I apprehend,

easily understand the predicament of property placed

under the dominion and eontrol of one person, in order

that he may deal with and manage it for special purposes
involving the bevefit of others. In few words, the non-
existence of the English equitable estate does not necessi-

tate the non-recognition of a trust. KExcept, perhaps, in

the very rudest staie of civilization, trust-ownerships will,

most certainly, spring into being, and the interests of
society reguire that, within certain limits at least, effect
should be given to those by Courts of Justice.” On appeal,

! Kumara Asima: Krishna Deb ». Knmara Knmara ¥rishna Deb,
2B L. B., O, C.11; and Srimati Krighnaramini Dasi v Ananda
Krishnn Bose, 4 B, L. R., 0. C,, 281.
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Peacock, €. J., referving to his judgment in Kumara Leciuwe
L.

Asima Kvishao Dob v. Kwmara Kumara Krishne Deb}
said = Although the Hindu law contains no express pro-
vision upon the subject of uses or trusts, I see nothing
contrary to the spirit and principles of the Hindu law
in a devise to trustees, giving a beneficial interest to a
person to whom it might have been given by a simple
devigse without the intervention of trustees . . . Itis
too late to contend that all gifts or alienations upon trust
are void, becanse the ancient Hindu law makes no express
" mention of them. Ail that Ilaid down in the case of Asima

Kvishna Debv. Kumaro Kumara Krishna Deb® was, that a

devise for a purpose which would be void as a condition,
would be void in the shape of a trust.” Finally, on appeal
to the Privy Council, it wag argued that an estate to be
held  in trust can have no existence by the Hindu law.
Their Lordships, however, said:—*The anomalous law
which has grown up in England of a legal estate which
s paramount in one set of Courts, and an equitable
ownership which is paramount in Courts of Equity, does
not  exist in, and ought not to be introdueed into, Hindu law.
But it is obvious that property, whether moveable or
nnmoyeable, must, for many purposes, be vested, more or
less absolutely, in some person or persons for the benefit of
other persons, and trusts of wvarious kinds have been
recognized and acted on in India in many cases. Implied
trusts were recognized and established here in the case of
a benamvi purchase in Gopee K rist Gosain v. Gunga Persaud
Gosain ;* and in the cases of a provision for charify or other
beneficent objects, such as the professorship provided for
by the will under eonsideration, where no estate is conferred
upon the beneficiaries, and their interest is in the proceeds
of the property (to which no objection has been raised),
the creation of a trust is practically necessary. If the
intended effect of the argnment upon this point was to
bring distinetly under the notice of their Lordships the
contention that, under the guise of an unnecessary trust
of inheritance, the testator could mot indivectly ecreate
beneficiary estates of a character unauthorized by law,
and which could not direetly be given without the inter-
vention of the trust, their Lordships adopt the argument
upon the ground that a man cannot be allowed to do hy

198 1. R,0.0,8, *2B.LR,0.C,11. 26MoolLA,s53



14

TECTURE
£

Trusts far
creditors,

Family
religious
Lrinsts.

TAGORE CASE,

indirect means what is forbidden to be done directly, and
that the trusts can only be sustained to the extent and
for the purpose of giving effest to those beneficiary interests
which the law recognizes, and that, after the determina-
tion of those interests, the beneficial interest in the residue
of the property remains in the person who, but for the will,
would be lawiully entitled thereto. Subject to this quali-
ﬁo?t_iﬂn, their Lordships are of opinion that the objection
fails”

Trusts for the benefits of creditors are recognized heve as
diyesting the owner of the property conveyed of any
interest therein which can be the subject of execution
until the trusts have been carried out,’ and there are many
instances of family religious trusts® such as trusts for the
gupport of a family idol and for the erection of temples
and bathing ghats’ And a trustee who misappropriates
trust funds may be compelled to compensate the ecestuwi
que trust?

These cases show clearly that there is such a law as the
law of trusts existing in this country, and it is diffienlt
to imagine a state of civilization in which some systemn of
trusts should not exist. Without such a system it would
be impossible to provide for persons under disability, sneh
as infants and lunaties. It would be impossible to provide
for religious or charitable purposes, and for the many
instances in which one person obtains contiol over the
property of another, without, perhaps, actwal force or
fraud, but ‘under cireumstances which make it inequitable
that he should rstain such control. In this eourse of
lecbures, I shall confine myself to those prineiples of the
law of trusts which must be applied equally to all cases in
which a person, whether governed by English, Hindu, or
Mubammadan law, is bound to apply property over which
he has control for the benefit of some other. With those

ortions of the law of trusts which are founded upon the
Rist-inct-inn between legal and equitable estates, or upon
English Statutes, I shall not attempt to deal, such, for

! Bamanji Manikji ». Naoroji Palanji, 1 Bom. H. €., 233; Bapaii
Auditram ». Umedbhai Hathesing, 8§ Bom. H. 0., A, €., 245; and Zn re
Dhanjibhai v. Kharsetji Ratnagar, 10 Bom. H. ., 827.

2 Juggutmotieenee Dosce v, Sokhecmonee Dosee, 1008, I, B, 19.

8 Norton, Part IT, p. 456 Purappa Vanalingam Chetti 2, Nullasivan
Chetti, 1 Mad.,, 41565 and Venkatesa Nayudan » Shrivan Shatgngops
Swami, 7 Mad,, 77, : '

* Mooushos Buzenl Rubim v Shamsheroonnissa Bagum, Suth,, F. B., 60



LEGISLATION IN INDIA.

instance, as questions relating to the legal estate taken by
the trustee, the devise of trust estates, and escheat. Nor
shall I attempt to deal with the class of cases relating to
powets under settlements, the duties of trustees for renewal
of leages, and other similar branches of the law which are
seldom applied in this country.

Although trusts are fully recognized in this country, there
has been very little legislation with regard to them. The
Penal Code! contains® provisions for the punishment of
eriminal breach of trust; the Specific Relief Act® defines*
“trust’ and ‘trustee, and provides® that a trustee may
sue' for the possession of property fto the beneficial
interest in which the person for whom he is trustee is
‘entitled ; the Civil Procedmre Code® containg provisions’
for the conduct of suits by and against trustees, executors,
and administrators, and provisions® as to suits relating to
publie charities ; the Limitation Act® provides' that no suit
against an express trustee or his legal representatives or
‘assigns shall be barred by any length of time, and contains

rovisions'' for the limitation of snits to make good

0ss cansed by the breach of trust of a person deceased,
for contribution against the estate of a persoun deceased,
againsh the purchaser of moveahle property from a trustee,
and apgainst the purchaser of land from a trustee.
With ' these exceptions the Indian Statute-Book is silent
on the subjeet so far as regards the bulk of the popu-
lation ; for the Statute of Frauds, ss. 7 to 11, relating
to  declarations of trust, resulting trusts, transfer of
trugts, and to judgments of cestui que trust, is in force only
in the Presideney-Towns, The provisions of Aets XX VI and
XXVIII of 1866, the Trustee Relief Acts, have always,
up to a very recont date, been applied only in cases where the
parties are European British subjects, as the Acts themselves
state that they shall only be exiended to cases to which
English law is applicable. = But it has been recently deeid-
ed in Bombay, by West, J., in the case of In r¢ Kahomdas
Narrondas,” that these provisions are applicable between
Hindus, - The object of the proceedings was to obtain the

| Ack XTV of 1860; " Sa. 437, 430,
* Be. 405—1490, 8 8. 549,

; Lot 177, f XV of 1871,

§ 810, Bxpl, 1. n Sched. if, arts, 98, 100, 138, 134,

¢ Act X of 1877, ¥ 1. L R, 5 Bomby, 154,
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appointment of a new trustee to a charity unders, 35 of
Aet XXVII of 1866. 1t was admitted that this could be
done by the more expensive process of a regular suit, and
it was contended that the expression  cases to which Eng-
lish law i applicable” applies to all cases in which the
principles of English law have to be referred to, and that
as the administration of trusts in this country is governed
by the rules of the English Courts of Chancery, the
Act applied to the law to be followed, not mersly to cases
where the parties are English, West, J,, granted the appli-
cation, considering that Fnglish law was applicable if the
prineiples recognized by the English Equity Courts were
applicable,

(ou are aware, no doubt, that, in the year 1879,
a bill codifying the law of Private Trusts was laid
before the Indian Law Commission. The object of that
bill was to codify the law relating to trusts in the
wider sense which I have described. It saved the rules of
Mahomedan law as to wuqf, and it left untouched religious
and charitable endowments established by Hindus and
Buddhists as being magtters in which the Legislatare could
not usefully interfere further or otherwise than has been
done by Aect XX of 1863, This bill has not yet become
law. 1 think, however, that my best course in arranging
the subject of these Lectures is to follow the plan upon
which the bill is framed. 1T shall, therefore, eommence by
defining a trust, I shall then consider the different kinds
of trusts; the creation of trusts; the duties and liabilities of
trustees ; their rights and powers; their disabilities; the
rights and liabilities of the cestui que trust ; vacating the
office of trustee; and the extinetion of trusts. [T shall also
consider the subject of religious and chavitable trusts
among HEuropean British subjects, which is not dealt with
by the Act. And I shall also consider the law of trusts
as applicable to religions and charitable endowments
established by Hindus and Buddhists, and the rules of
Muhammadan law as to wugf.

A trust may be defined as an obligation imposed upon
some person or persons having the ownership of property,
whether moveable or immoveable, to deal with such property
for the benefit of some other person or persons, or for

DEFINITION OF TRUST.

. charitable purposes. Mr. Lewin adopts Lord Coke's defini-
“bion of a wse, the term by which, before the Statute of Uses,

@ trust of lands was designated, and defines a trust to be
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“a confidence reposed in some other, not issuing out of the Lrorums

land, but as a thing collateral, annexed in privity to the
estate of the land, and to the person touching the land, for
-which cestui que trust has no remedy but by subpena in
Chancery.” But this definition is limited to trusts of lands
‘only, whereas trusts may be declared of almost every kind
of property. In the Specific Relief Act, I of 1877, the
word Ctrust’ is defined * to include every species of EXPLess,
implied, or constructive ownership.”

i

——

There must be a confidence reposed in the trustee, It is Must be
not necessary that the confidence should be expressly re- confidence.

raised by implication of law, as in the case of aconstrue-
tive trust which is raised by a Court of Equity “ when-~
ever a person clothed with a fiduciary character, gains
some personal advantage by availing himself of his situa-
tion as trustes ; for, as it is impossible that a trustee should
be allowed to make a profit by his office, it follows that so
‘soon ‘as the advantage in question is shown to have been
acquired through the medium of a trust, the trustee, how-
ever good a legal title he may have, will be decreed in
equity to hold for the benefit of his cestui que trust.”*
as for example, when a trustes or executor renews a lease
in his own name,—or where a factor, agent, partner or other
person in whom confidence is reposed; takes advantage of
such confidence to acquire a pecuniary benefit for himself,
~in guch cases he will be made to account to the person in
whose interest he was bound to act, and will have to re-
fund any profits he may have made, or make good any loss
caunsed by bhis acts. These cases I shall desl with at
greater length heveafter.

“Further, the trustee of the estate need not be actually
capable of confidence, for the capacity itself may be sup-
plied by legal fiction, as where the administration of the
trugt is committed to a body corporate ; but a trust is a
confidence, as distinguished from jus in re and jus ad vem,
for it is neither a legal property nor a legal right to
property.

“A trust is a confidence reposed in some other; not in
some other than the author of the trust, for a man may
convert hiraself into a trustee, but in some other than the
cestuy que trust; for,as a man cannot sue a subpeena

ﬁosed by the author of the trust in the trustee, for it may
8

! Lewin, Tth Ed., 160,

L,
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against himself, he cannot be said to hold upon trust for
himself ; and if the trustee acquires the beneficial interest
in the trust property, the trust is extingnished ;" * or, in other
words, where the legal and equitable interests are co-exten-
sive and vested in the same person, the equitable merges in
the legal interest.”

The person who reposes the confidence is called the
author of the trust; the person who accepts the confidence
is called the trustee; the person for whose benefit the
confidence is reposed and accepted is called the eestui que
trust, or beneficiary; the subject-matter of the trustis called
trust-property or trust-money ; and the instrument, if any,
by which the trust is declared, is called the instrument of
trust. These definitions I have taken from the draft code.

Having ascertained what is meant by a trust generally, I
now propose to consider the different kinds of trusts. The
most . important division of trusts is into °simple’ and
‘special” trusts.

“The simple trust,” says Mr. Lewin?  is where property
is vested in one person upon trust for another, and the
nature of the trust, not being prescribed by the settlor, is
left to the construction of law. 1In this case cestui que
trust has jus habendi, or the right to be put in actual
possession of the property, and jus disponendsi, or the right
to call upon the trustee to execute conveyances of the
legal estate as the cestui que trust directs.”

“The special trust is where the machinery of o trustee is
introduced for the execution of some purpose particularly
pointed out, and the trustee is not, as before, a merc pas-
sive depositary of the estate, but is called upon to exert
himself actively in the execution of the settlor’s intention ;
as where a conveyance is to trustees upon trust to sell for
payment of debis.” -

“ Special trusts have again been subdivided into minis-
terial (or instrumental) and diseretionary. The former,
such as demand no further exercise of reason or under-
standing than every intelligent agent must. necessarily
employ; the latter, such as cannot be duly administered
without the application of a certain degree of prudence

and judgment.”

' Tewin, 14,
2 Wade v. Paget, 1 Bro. 0. ¢, 863; Phillips » Brydges, 3 Ves,, 126,

* 7th Ed., p. 18.
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“ A trust to convey an estate must be regarded as minis- LeoTorg
terial ; for, provided the estate be vested i the csstui que L
trust, it is perfectly immaterial to him by whom the con-
veyance is executed,” :

- “A fund vested in trustees upon trust to distribute

among such charitable objects as the trustees shall think

fit,! ix clearly a diseretionary trust, for the sclection of
the most deserving objects is & matter calling for serious
deliberation, and not to be determined upon without due
regard to the merits of the candidates, and all the particular
| eircumstances of the case.”

“There is frequent mention in the hooks of a mixture Mixture of
of tzust and power? by which is meant, a trust of which ;‘;“w“::‘“d
the outline only is sketched by the settlor, while the ;
details are to be filled up by the good sense of the trustees.

The exercise of such a power is imperative, while the mode

and its execution is matter of judgment and diseretion.”

Trusts may also be divided into lawful and unlawful. Lawfal
‘What trusts ave unlawful I shall consider more fully when 1 uiaw-
dealing with the creation of trusts. It is sufhicient to :
state now that all lawful trusts may be enforced by a
Clourt of Equity ; and, as a rule, it may be laid down that a
trast is lawful until the contrary is shown. Where a trust
is unlawful and fraudulent, a Court of Equity will remain

“npeutral, and will neither enforce the trust, nor relieve the
person creating it,® unless the illegal purpose fails to take
effect.”

* Again, trusts may be divided into public and private. Publicund
Trosts for publie purposes are such as are constituted for Prvite
the benefit either of the public at large or of some consi- )
derable portion of it answering a particular deseription.

All eharitable trusts eome under the description of Public
trusts. “Public purpuses,” said Lord Romilly, M. R.,” “ are
such as mending or repairing the roads of a parish, sup-
plying water for the inhabitants of a parish, making or
repairing bridges over any stream or culvert that may be

e

' Atbornoy-General ». Gleg, 1 Atk, 856; Hibbard v, Lamb, Amb.,
809 Cole #. Wade, 16 Ves., 27; and Gower ». Mainwaring, 2 Ves,, s, 87.

2 Qole v. Wade, 16 Ves., 27; Gower ». Mainwaring, 2 Ves., 80,

3 Brackenbury v. Brackenbury, 2 J. and W., 501 ; Childers v, Childers,
1 Deld, and J., 482,

* Symes ». Hoghes, L. R, 9 Eq., 475,

(’}hDoé?n v, Macdermot, L. R., 5§ Ey., 62; affirmed on appeal, L, R,
a4 L] .Gl
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roquired in a parish : all these are ¢ public purposes’ in the

ordinary sense of the term, and are distinguished from
¢ chavities’ in the shape of alms-giving, building alms-

houses, founding hospitals, and the like, and which are

more properly termed  charities” It is true that, in a legal

sense, they are all chavities” A private trust, on the

other hand, is a trust created only for the benefit of cer-

tain individuals who must be ascertained within a Bmited

time.

Finally, trusts may be divided into executod and executory.
Where the trust is complete in itself,—that is to say, when
the author of the trust has formally and finally declared
what interest in the trust-property is to be taken by the
cestui que trust, leaving nothing to the discretion of the
trustee, the trust is said to be an executed trust. But
where directions are given for the execution of some
fubure conveyance or settlement of trust-property, and the
particular limitations are not fully or accurately specified,
and the trust is, therefore, not complete in itself, but mevely
contains heads or minutes for the disposition of property
which are to be carried into effect in a more formal manner
according to the intention to be collected from the instru-
ment, the trust is said to be executory.! The distinetion be-
fween trusts executed and executory was questioned by Lord
Hardwicke in Bagshaw v. Spewcer ;* but it has long been
firmly established as one of the seftled rules of the Court
of Chancery. It was thus stated in Austen v. Taylor®
by Tord Northington: “The words ‘executory frust * seern
to me to have no fixed signiﬁca.tion. Lord King, in the
case of Papillon v. Voice! describes an executory trust to
be, where the party must come to the Court (the Court
of Chancery) to have the bevefit of the will. = But that is
the case of every trust, and I am very clear that this Court
cannot make a different construction on the limitation of
trust than Courts of Law could make on a limitation in a
will, for in both cases the intention shall take place. . .
The true criterion is this ; whenever the assistance of the
trustees, which is ultimately the assistance of this Court,
is necessary to complete a limitation, in that case, the limit-

' Egerton v. Earl Brownlow, 4 H, L, C, 210; Tatham . Vergon,
29 Beav., 604,

Y9 ALK, BTT 5. O, 1 Ves, 142, 152,

? 1 Eden, 366, 368, 2P, Wms., 1.
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ation in the will not being complete, that is sufficient Lrcrunm
evidence of the testator’s intention, that the Court should

model the limitation. But where the trusts and limitations

are already expressly declarved, the Court has no authority

to interfere and make them different from what they |
would be at law.” And in Jervoise v. The Dulke of Novthua- i
berlamd,! Lord Eldon said: < Where there is an executory of Norih-
trnst,—that is to say, where the testator has directed some- i e
thing to be done, and has not himself, according to the

sense in which the Court uses these words, completed the

devise in uestion, the Court has been in the habit of look-

ing to see what was his intention; and if what he has

done amounts to an imperfection, the Court inquires what

it is itself to do, and it will mould what remains to be done

| 80 a8 to carry that intention into exccution.”™ In Coape v. Coape .
Arnold? Lord Cranworth, L. C., said: “ In a certain sense, dmold,
and to some extent, all trusts are executory, i.e, inall

trusts the legal interest is in some person who is bound in
conscience, and so is compellable by this Court, to employ

that legal interest for the benefit of others. To this extent

his duties ave executory. Where the subject-matter of the

trust is o real estate held by a trustee for the benefit of

others, and the trustee hag no active duties to perform,

such as paying debts, raising portions, or the hke, the

same rules which would have decided the rights of parties,

if the beneficial interest had been legal, will, in general,

prevail in deciding for whose benefit the trustee is to hold

the estate, The rule is, equity follows the law—a rule
essential to the convenient enjoyment of property in this
conntry, where the artiticial distinetion of legal and equi-

table estates so extensively prevails”

The cases in which executory trusts usually arise are Executory
where articles are entered into previous to a marriage, the E;::‘rfﬂ';e
parties intending that a move formal docnment shall be drawn articies and
up afterwards to carry out the provisions which areindicated i
in the articles; or where a testator intends that his pro-
perty shall be settled in a particular way upon certain
persons, but does not in his will state precisely the nature
of the estate which he wishes to devise. In these cases the
Court is obliged to construe the instrument and to declare

21 3. and W, 570.
2 See also Stanley ¢, Lenuard, 1 Eden, 95 ; Wright v. Pearson, ib,, 125,
%4 Del. M, and G., 583,
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Lecrorg such frusts as seem most accurately to carry out the inten-
L tion of the author. '
st A inaterial distinction has bheen recognized in equiby

929 ) | MARRIAGE ARTICLES,

Distinction _

between  between an executory trust founded on marriage

them. o articles, and one voluntarily cveated, as by will. Tu the
e

articles,  former case, the object of the setblement is usually to
provide for the issue of the marriage. Therefore, unless the
contrary clearly appear, equity presumes that it conld nof

have been the intention of the parties to put it in the power

of the parent to defeat the object of the settlement by
appropriating the whole estate; and on this presumption

the articles will usually be decreed to be executed hy
Blackburn limitations in strict settlement. In Bladtburn v. Stables
v. Stables. Sy W. Grant, M. R, said:—“1 know of no difference be-
tween an executory trust in marriage articles and in a

will, except that the object and purpose of the former

furnish an indication of intention which must be wanting

in the latter. When the object is to make a provision by

the settlement of an estate for the issue of amarriage, it is

not to be presumed that the parties meant to put it in the

power of the father to defeat; that purpose and to appropriate

the estate to himself. If, therefore, the agreement is to

limit an estate for life, with remainder to the heiws of the

body, the Court decrees a strict settlement in conformibty

to the presumable intention ; but if a will divects a limita-

tion for life, with remainder to the heirs of the body, the

Court has no such ground for decreeing a strict settlement,

A testator gives arbitrarily what estate he thinks fit. Thero

is no presumption that he means one quantity of inferest

rather than another; an estate for life rather than in tail

.or in fee. The subject being mere bounty, the intended

extent of that bounty ean be known only from the words

in which it is given ; bub ifit iz to be clearly ascertained

from anything in the will, that the testator did not mean

to use the expressions which he has employed in their strict,

proper, technical sense, the Court, in deereeing such settle-

ment, as he has directed, will depart from his words in

order to execute his intention; but the Court must necessarily

: follow his words, unless he has himself shown that he did
, not mean to use them in their proper sense; and have
: never said that merely because the dirvection was for an
_entail, they would execute that by decreeing a strict setile-

Y2V, & B, 869,



WILL.

ment.”  And in Jervoise v. The Duke of Northwmberland,'
Lord Eldon said :—* In marriage articles, the object of such
settlement, the issue to be provided for, the intention to
provide for such issue, and in short, all the considerations
that helong peculiarly to them, afford primd facie evidence
of intent, which does not belong to executory trusts under
wills, But I take it according to all the decisions, allowing
for that an execntory trust in a will is to be executed in
the same way.”? In the case of a will, the Court endeavours
to carry out the intentions of the testator as apparent on
the will, and is not necessarily bound to give technical
words their strict signification ; and if. therefore, the diree-
tions of the testator as to the disposition of the trust-estate
show that he could not have intended the expressions fo
have their strict technieal operation, the Court, 1n decreeing
a settlement, will depart from the words in order to execute
‘the intent? © Where a testator directs his trustees to settle
or convey an estate without more, the Court is obliged to
interfere and to point out the estate to be taken by the
cestui que trust. But if a testator merely directs the pur-
 ehase of an estate by his trustees, and himself declares the
uses of the estate when purchased, the Court bas no power to
alter or modify his words;* it is only when something
is left incomplete and execntory by the author of the
trust, that a Court of Equity will mould or modify the
words in order to give effect to the intentions of the party.
For, if the limitations of the trust-estate are definitely and
finally declared by the instrament itself, that will be
an executed trust, and it must be carried into execution as
strictly and literally as if it were a limitation of the
legal interest.”

6L

23 .
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It the exeentory trust, which the testator has attempted Cyprés

to create, is one which is void for illegality, as where it
violabes the rule against perpetuities, the Court will carry
out the testator’s intention ey prés, that is, as nearly as
possible, and will direct the property to be strictly sebtled.®

11 Jao. & W., b74,

® See Suckville West 2. Viscount Holmesdale, . B, 4 E. & I.. App., 545,

29 Jarm. Pow. Dev., 442 ; see Suckville West ». Viscount Holmesdale,
L. R, 4 B &I, App., 543,

¢ Ansten v, Taylor, 1 Bden, 361 ; 8. C.. Amb., 376.

5 Jarvoise v, The Duke of Northumberland, 1 Jac. and W., 570 ; Bale 2.
Coleman, 1 P. Wms., 149 ; S. 0., 2 Vern., 670 ; Fapillon », Voice, 2 F,
Ws., 477 ; Douglas ¢. Congreve, 1 Beav., 59,

* Humberston ¢ Humberston, 2 Veru,, 737 ; 8 €, 1 P. Wms,, 332,
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We have seen that the Court will endeavour to earry
oub the intentions of the author of the trust, and in so
doing is not bound to give their strict meaning to tech-
nical expressions which may be used in the instrument
creating the trust, Upon this principle of carrying the
intentions of the testator into effect, the Court will endea-
vour to construe expressions which have no strict tech-
nical operation, and this whether the instrument of trust
be a deed or will!

But the expressions used must be directory and certain;
mere precatory OX})I‘ESSEOIIS, or words of recommendation,
will not be enforced.” '

In conclusion of this subject, it may be stated generally
for the guidance of trustees, that where an executory trust
arises on marriage articles, whose objeet is to provide for

the husband and wife, and their issue, the trustees will be

justified in exeeuting the trust by limiting the estate in
strict gettlement, although it would certainly be the more
prudent course for them to obtain a declaration of the Court
for their guidance even in these cases.

But where the trust is created by will, and the testator has
not himself distinctly and accurately specified the limita-
tions which are to be inserted, trostees could seldowm or
ever be advised to take upon themseclves the responsibility
of putting a construction on the direction of the testator
by the execution of any particular settlement; this can
be done with safety only under the sanction of the Court.
And the same remark applies to executory trusts created
by any voluntary deed or instrument operating @nfer wivos.

If a husband have entered into articles on his marriage,
binding himself to make a particular provision for his wife
and children, it will not be competent for the trustees of
their own authority to accept any other provision in lieu
of that contemplated by the articles; although they will
be justified in instituting a suit for the purpose of bring-
ing the propriety of such a substitution before the Court.®

' Woolmore #. Burrows, 1 8im., 512 Lord Dorchester v. The Earl of
Effingham, 8 Beav., 180; Bankes v. Le Despencer, 10 8im., 576; Coun-
teas of Lincoln v. Dnke of Newcastle, 12 Ves., 218 ; Lord Deerhurst ». Duke

‘of St, Albans, b Mad., 232 ; Jervoise v. The Duke of Northumberland, 1 J,

and W., 559 ; Blackburn », Stables, 2 V. and B, 867,

% Agto the limifations which will be dirccted, see Lewin on Trusts, Tth
edn., pp. 102115 ; Knight ». Knight, 3 Beav., 148, 177,

8 See Hill on Trostees, 320, citing Cooke v, Fryer, V. 0, Wigram, 19th
Nov,, 1844,



SUBJECT-MATTER OF TRUST.

The next point to consider after defining the different
kinds of trusts, is, the property which may be made the
subject of a trust. Asa general rule it may be laid down,
that every kind of property, whether moveable or immove-
able, which may be legally transferred or disposed of, may
be: tha: subject of a trust. It is not necessary that the
person ereating the trust should have the legal estate,—that
18 to say, should be the absolute owner, for the equitable
owner of property, or the person having the beneficial
interest, may ereate a trust of such beneficial interest:*
and a trust may be ereated of property which is not in the
actnal possession of the author of the trust, such ag pro-
perty to which he will become entitled on the death of a
third person?

In Greem v. Folgham,' the sole possessor of a recipe
for making a medicine assigned it, on the marriage of his
daughter, to trustees, upon trust for her and her hushand
for their lives; and directed that, after their deceass, it should
be sold for the benefit of their children. The mother des-
troyed the recipe, and verbally communicated the contents
to her eldest son for the benefit of his brothers and sisters.
In a suit brought against him by some of the younger
children, he was declared to hold the secret upon the trusts
of the settlement, and was decreed to account for the
profits made by him by the sale of the medicine after his
mother's death: and as a sale was impracticable, an issue
was directed to ascertain the value of thesecret. In Jenks
v. Holford,* Lord Northington, on an attempt being made
i0 make a ehild bring some chemical recipes given to her
by hex father into hotchpot, said, he would not counten-
ance these sorts of recipes, which he thought in most
cases savoured of quackery, so as to put a value on them
in Chancery ; as for aught he knew a recipe to make mince
pies or catch rats might be as valuable, If, however, the
recipe is valuable, even though it is for a trivial matter,
there does not seem to be any good reason why it should
nob be made the subject of a trust.

If the policy of the law, as in the ecase of trusts
for immoral purposes, or any Statutory enactment such as
the provisions of the Indian Succession Act, X of 18G5,

Knight ». Bowyer, 23 Beav., 630 ; affirmed on appeal, 2 DeG. and J., 421,
Hobson », Trevor, 2 P. Wma,, 191 ; Wright ». Wright, 1 Ves.; 411.

1
*
118 &8, 998, 1 %1 Vern., 62,
¢ 4
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PROPERTY WITHOUT JURISDICTION.

s. 101, against perpetuities prevent the author of the trust
from parting with the beneficial interest in favor of the
intended cestwi que trust, o valid brust can be created.
1 shall deal with the subject of trusts against the policy
of the law more fully hereafter.

No trust can be declared of a title of honor or of &
peerage. These are from their very nature personal pos-
sessions, and belong only to the person to whom' they are
granted or on whom t{ley descend, and cannot be held by
one person upon trust for another ;
. As a general rule, & Court of Justice has no eontrol over
immoveable property situate without the local limits of
its jurisdietion.  But a Court administering equity, as the
Courts in this country are bound to do, may, where a
person against whom relief is sought is within the juris-
diction, make a decree upon the ground of a contract or
any equity subsisting between the parties respecting pro-
perty situated out of the jurisdiction. The leading caso
on this point is that of Penzn v. Lovd Baltimore where
specific performance was deereed of an agrecment respect-
ing lands in America,

The Code of Civil Procedure, Act X of 1877, ss. 15, 16,
provides, that—

« Byery suit shall be instituted in the Court of the lowest
grade competent to try it.

Subject to the pecuniary or other limitations proyided by any
law, suits [

(a) for the recovery of jmmoveable property,

(b) for the partition of immoveable property,

(¢) for the foreclosure or redemption of a mortgage of im-
moveable property,

(&) for the detormination of any other right to, or interest in,
immoveable property,

() for compensation for wrong to immovenble property,

(f) for the recovery of immoveable property under distraint
or attachment,

chall be institated in the Court within the local limits of
whoge jurisdiction the property is gitnate : !

Provided that suits to obtain relief respecting, or compensi-
tion for wrong to, immoveable property held by or on behalf of
ihe defendant may, when the relief sought can be entirely obtained
through his personal obedience, be instituted either in the Conrt

i Phe Buckhurst Peerage, L. R., 2 App. Ca, L. 3 1 Ves., 444,
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 within the local limits of whose jurisdiction the property is Lrcruny
1

sitnate, or in the Court within the local limits of whose jurisdic-
tion he actually and voluntarily resides or carries on business, or
personally works for gain,

FEaplanation.—~In this section ¢ property ’ means property situ-
ate in British India.

This section does not apply to the High Courts in the
exercise of their ordinary or extraordinary ecivil juris-
diction. The jurisdiction of the High Courts of Caleutta,
Bombay, and Madras, with regard to land without the
limits of their ordinary original civil jurisdiction, is pro-
vided for by the Charter Act’ and the Letters Patent
granted under it. Section 9 of the Charter Act provides,
that each of the High Courts to be established under the
Act shall have such jurisdiction as Her Majesty may, by
Letters Patent, grant and direct, subject, however, to such
directions and limitations as to the exercise of original
civil and criminal jurisdiction beyond the limits of the
Presideney-Towns as may be prescribed thereby. See-

tion 12 of the Letters Patent provides that the High Court, ;o e
in the exercise of its ordinary original eivil jurisdiction, Patent.

shall be empowered to receive, try,and determine suits of
every description, if, in the case of suits for land or other
immoveable property, such land or property shall be
situated, or in all other cases, if the cause of action shall
have arisen, either wholly, or, in case the leave of the
Court shall have been first obtained, in part, within the
local limits of the ordinary original jurisdiction of the
High Court, or if the defendant, at the time of the
commencement of the suit, shall dwell or carry on business,
or' personally work for gain within such limits, The High
Courts have jurisdiction, under this clause, fo' entertain
suits for land; whether the land is situated wholly, or in
part only, within the local limits of their ordinary original
Jurisdiction, leave of the Court having been first obtained
in the latter case.® But if leave has not been obfained
they have no jurisdiction, even though the parties are
- personally subject to the jurisdiction.* Thus the Courts

! Bea Aot X of 1877, . G38. 2 24 and 25 Vich, o. 104,
* Prosunnamayi Dasi ». Kadambini Dasi, 3 B, L. R, 0. C., 85; 8, M,
Jagadamba Dasi ¢, 8. M, Padamani Dasi, 6 B. L. R., 686; Sreenath

_* Roy 4. Cally Doss Ghose, 1. T.. R., 5 Cale., 82,

* The East Indian Railway Co. ». The Bengal Coal Co, I L, R,
1 Cale., 95 ; The Delhi and London Bank v, Wordie, ib., 249,

High
Courts’
Charter.
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have jurisdiction to deeree foreclosure of lands partly
within and partly without the limits of their Original
Civil Jurisdiction, where leave has been obtained ;* but not
if no leave has been granted? suits for foreclosure being
suits ‘for land’® So also suits for redemption of mort-
gages* and for sale of mortgaged property in satisfaction
of the mortgage debt, ® are snits for Jand.®

But every suit having reference to land is not necessarily
a suit ‘for land, and the Courts have jurisdiction if the
object of the suit is not to recover possession of the land or
to deal with the land itself ;7 and it has been held, that a
suit to declare that a person resident in Caleutta holds
lands in the mofussil subject to certain trusts, is not ‘a
suit for land.'* A suit in personam can be entertained
if the defendant resides within the jurisdiction, as for
example, a suit to restrain a nuisance.’

In order to found the jurisdiction of the Court some one
of thres circumstances must (xist; either the defendant
must be within the jurisdiction of the Court, or the sub-
ject-matter in dispute must be situated within the juris-
dietion of the Court, or the contract must have been
entered into within the jurisdiction of the Court}® The
fact that the defendant may be served with the summons,
although he is residing abroad* does not extend the juris-
diction of the Court.® In Hdwards v. Warden,” a suit was
instituted against four trustees in India of a fund in
India, and one formal defendant in England, to recover

o ’L’I‘I;f I;:mk of Hindustan, China, and Japan v. Nundolall Sen, 11
ST R, 801,

2 Juggodumbsa Dosses . Puddomoney Dossee, 15 B. L. R., 818, 528,

* Bebee Jaun ». Meerza Mahomed Hadee, 1 Ind: Jur, 40,

4 Lalmoney Dossee v, Judoonath Shaw, 1 Ind. Jur.,, 319,

b Leslie v, The Land Mortgage Bank, 18 W, R., 269,

® But see Yenkoha 2. Rambhaji, § Bom. H, C, Rep., 12,

" Juggodumba Dossee ». Puddomoney Dossee, 15 B. L. R., 318 ; Bast
Indian Railway Co. ». The Bengal Coal Co., I, L. R., 1 Cale., 95 ; The
Delhi and London Bank », Wordie, I. L. R, 1 Cale., 249 ; Kellie v, Fraser,
L. L, B, 2 Cale., 445 ; Juggernauth Doss », Brijnath Dess, I. L. R,,
4 Calo., 322,

® Bagram v. Moses, 1 Hyde, 284; see also Juggodumba Dossee o,
Puddomoney Dossee, 15 B. L. R., 318 ; Bronghton ». Mercer, 14 B. L.
?C 1112 :2Treepoom Soondery Dossee v. Debendronath Tagore, I. I, R.,

alc., 52, .

* Rajmohun Bose v, The East Tndian Railway Co., 10 B. L, R., 241.

1 Cookney v, Anderson, 81 Beav., 452, 642, J

"' Act X of 1877, s. 89,

® Ibid, and see Maunder ». Lloyd, 2 J. and H,, 718,

B L. R, 9 Ch, 4085,
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money payable in England. The trustees were served out’ LEoTURE
 of the jurisdiction, appeared and answered, and entered L
into evidence; and it was held, that as they had not
demurred, or pleaded, or moved to discharge the order for
service, the Court of Chancery had jurisdiction to detor-

mine the questions hetween the parfies.

The Court, in enforcing equitable rights over, or titles to Courtof
land situated without the limits of its jurisdiction, oper- FI° .
ates upon the conscience of the defendant or in personam,! mﬁ:f and
not upon the property or in rem, and the decree, therefor
does not directly affect the property ;* but a trust of such
land is supported against a trustee resident within the juris-
diction by a decree operating in personam.’ 1 18 immas Land may
terial whether the lands are situated within the limits of be int
the British empire or are in a foreign country. The :,;:f,';
Court of Equity will exercise its authority if the defendant
is within its jurisdiction® In Angus v. Angus,’ a bill was Angus v.
brought for possession of lands in Scotland, and for a dig- AUE™:
covery of the rents and profits, deeds and writings, and frand
in obtaining the deeds was charged. The defendant pleaded
the 10th article of the Treaty of Union, and that the
lands in question, and the matter prayed by the bill,
were out of the jurisdiction of the Court. Lord Hardwicke
gaid - This Court acts upon the person as to the
fraud and discoyery, therefore the plea must be overruled.

7o have made Whis a good plea, there ought to have been

" a further averment, thatthe defendant was resident iu
Scotland, This had been a good bill as to fraud and
discovery if the lands had been in France, if the, persons

were resident here; for the jurisdiction of the Court

as to frauds is upon the conscience of the party.” Of
course the Court of one country has no jurisdiction over

the Clourt of another. In Lord Cramstown V. Jolnaton,” LordCrans-
the plaintiff sued to seb aside a sale made in pursuance s
of a decree fraudulently obtained in the abseuce of the f
debtor by the creditor, who himself purchased the pro-

perty at the exscution-sale. The property was situated

! Toller v. Carteret, 2 Vern,, 494.

% Warl of Kildare v. Bustace, 1 Vern., 421 ; Roberdean v, Rous, 1 Atk
648 Carteret v. Petby, 2 Sw., 320nr.

% Penn v, Lord Baltimore, 1 Ves., 454.

4 Earl of Kildare v. Bustace, 1 Vern,, 421,

5.1 West, 23,

8 See Scotit v, Neshith, 14 Ves,, 438,

.8 Ves,, 170,

equity ncts -

nok in rem.
€, '
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in the Island of St. Christopher in the West Indies.

Sir R. P. Arden, M. R, said :—* Upon the whole it comes
to this,—that, by a proceeding in the Island, an absentee’s
estate may be brought to sale, and for whatever inter-
est he has, without any particular upon which they are
to bid; the question is, whether the Court will pernit
the transaction to avail to that extent. It is said, this
Court has no jurisdiction, because it is a proceeding in the
West Indies. It bas been argued very sensibly that it is
strange for this Court to say, it is void by the laws of the
Island, or for want of notice. I admit I am bound to say

LAND IN FOREIGN COUNTRY. |

_that, according to those laws, a creditor may do this. To

that law he has had recourse, and wishes to avail himself of
it: the question is, whether an English Conrt will permit
such an nse to be made of the law of that Island or of any
other country. Itis sold, not to satisfy the debt, but in
order to get the estate, which the law of that country
never could intend, for a price much inadequate to the
real value, and to pay himself more than the debt for
which the suit was commenced, and for which only the
sale could be holden. It was not much litigated fhat the
Courts of Equity here have an equal right to interfere
with regard to judgments or mortgages upon lands
in a foreign country as upon lands here. Bills are
often filed upon mortgages in the Wegh Indies. The
only distinetion is, that . this Court cafnot aet upon
the land directly, but acts upou the conscience of the
person living here! Those cases clearly show that, with
regard to any contract made, or equily, between persons
in this country respecting lands in a foreign country,
particularly in the British dominions, this Court will hold
thesame jurisdiction as if they were sitnated in England.
Lord Hardwicke lays down the same doctrine.® Therefore,
without affecting the jurisdiction of the Courts there, or
uestioning the regularity of the proceedings as in a
Jourt of Fiaw, or saying that this sale would have been
set aside either in law or equity there, I have no diffi-
culty in saying, which is all I have to say, that this credi-
tor has availed bimself of the advantage he got by the
nature of those laws, to proceed behind the back of the

! Archer ». Preston, Lord Ardglasse #. Muschamp, Lord Kildare v
Eustace, 1 Eq. 4br, 1; 1 Vern., 75, 185, 419.
* 3 Atk., 589,
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~ debtor upon a constructive notice which could not operate Lrcrues

to the only point to which a constructive notice ought,
that there might be actual notice without wilful default :
that he has gained an advantage, which neither the law
of thig nor of any other country would permit. T will lay
down the rule asbroad as this : this Court will not permit
him to avail himself of the law of any other country to
do what wounld be gross injustice.”

. Acting upon these principles, the Court of Chancery in
England has decided questions relating to trusts of lands
in Iveland! in the Island of Sark,” in South Awmerica?
and in the West Indies* It has ordered a sale of lands
abroad,” and has given relief against a fraudulent econvey-
ance’” In Paget v. de,’ it was held, that a foreclosure
decree being a decree in personam depriving the raortgagor
of his personal right to redeem, the Court had jurisdiction
to make such a decree in respect of a mortgage between an
English mortgagor and mortgagee of land in one of the
colonies.

There must be a privity between %he plaintiff and de- privity.

fendant, and it must appear that some contract or personal
obligation has been incurred moving directly from the one
to the other?

- The juriadiction of the Court is founded like all other junetion

jurisdiction of the Court, not upon any pretension to

- exercige of judicial and administrative rights abroad, but E{
on the cirenmstance of the person of the party on whom Courts.

the order is made being within the power of the Court.
And, acting upon the foregoing principles, it can restrain
the party within the limits of its jurisdiction from doing
anything abroad, whether the thing forbidden be a convey-
ance or other act @n puwis, or the instituting or prosecution
of an action in a foreign Court.”

And therefore the Court of Chancery in England has
restrained persons within the jurisdiction from suing in

¥ Barl of Kildare ». Fustace, 1 Vern., 421 ; Cartwright ». Pebtus, 2 Ch,
Ca., 214; Barl of Ardglasse ». Muschamp, 1 Vern., 75,

= Toller . Carteret, 2 Vern., 495,

1 Cood ¥, Cood, 33 Benv., S14.

! Lord Cranstown «. Johnston, 8 Ves,, 182.

* Roberdean ». Rone, 1 Atk., 543,

* Earl of Ardglasse #. Muschamp, 1 Vern,, 75.

" L R., 18 Eq., 118,

% Norris #. Chambres, 29 Beav., 246-—254.

* Lord Portarlington », Soulby, § M. & K., 108,

the restraining
Yo roceeding
v othar
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the Ecclesiagtical Court,! the Admiralty Court? in the
Courts in Ireland? Scotland,' and the Colonies,” and has
restrained a defendant from taking possession.”

1f, however, a contract relating to land situated out of
the jurisdiction be one which the lex loci rei sitae renders
ineapable of fulfilment, the Court will not enforee the con-
tract against the proceeds of a sale of such land coming to
the possession of parties within the jurisdiction, though
they take such proeseds bound by the same equities as
affected the party to the contract under whom they claim.’

The decres of the Court does not, as we have seen, affect
the nroperty dirvectly. It is a personal decree ordering the
defendant to do certain things. If he neglects or refuses
to oboy these orders, he can be imprisoned for an indefinite

eriod for econtempt of Court, and his property within the
jurisdietion can be seized, and thus “his conscience is oper-
ated upon.” If, however, he is able to evade the process
of the Court for arvest and has no property in the country
which can be seized, bl‘le decree is of course practically use-
less.® '

Moveable property has no locality, but is subject to the
law which governs the person of the owner. Accord-
ingly, moveable property abroad belenging to a, British sub-
ject may beecome the object of a trust, which will be recog-
nized in this eountry.’ '

I shall now deal with the object for which the trust is
created. We have seen already, ante, p. 19, that trusts may
be divided into lawful aud unlawful, and that all lawful
trusts may be enforeed by a Court of Equity, and that, as a
rule it may be laid down, that a trost is lawful until the
contrary 1s shown; and that where a trust is unlawful
and fraudulent, a Court of Equity will remain neutral, and

1 Hill #. Tarner, 1 Atk., 516 ; Sheffield » The Duchess of Buckingham-
ghire, 8 M. and K, 628,

2 Blad v. Bamfield, 3 Bwanst., 604 ; Jarvis v, Chandler, 1 T. & R.. 319,

3 Tord Portarlington ¢. Soulby, 3 M. & K., 104 ; Booth ». Leycester,
1 Keen, 619, !

1 Kennedy = Barl of Cussilis, 2 Swanst,, 813; Innes v, Mitehell,
4 Drewry, b7,

5 Bunbury v. Bunbury, 1 Beav., 318.

¢ Oranstown 0. Johnston, 5 Ves,, 278; Hope v. Carnegie, L. R., 1 Ch.,
820,
* Waterhouse v, Standfield, 9 Hare, 234; 10 Have, 256¢; Norris .
bres, 29 Beav., 246. :

8 See Norris v, Chambres, 29 Beav., 246, 263.

# Hill on Trustees, 3; Hill », Reardon, 2 Russ,, 608,
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will peither enforce the trust nor relieve the person ereat- Liucruss
ing ib, unless the illegal purpose fails to take effect. In T
considering whether the object of the trust is one per- 77
mitted by the law, the general rule to be followed is, g, .0
that the intention of the author of the trust is to be ruie for
carried into etfcet, where it is not against good policy ;! teerti-
%3t is the infention of the party that creates and governs ther teast
uses and trusts”? “a trust is created by the contract lawiul.
of the party, and he may direct it as he pleaseth.”?
“What the Court looks at in all charities” (and the

rule &Pplies equally to all other trusts) said Romilly,

M. R, “is the original intention of the founder, and apart

from any question of illegality and various other guestions,

this Court carries into effect the wishes and intentions

of the founder of the charity: and where it secs that

those intentions have not been carried into effect, it
rectifies the existing administration of the charity

for that purpose. If it cannot carry them into effect

- specifically, it carries them into effect as nearly as may be,

and with as close a resemblance to them as it can.” This

rule has been applied to trusts ereated by Hindus?

In considering whether the object of a trust is legal or Indian
not, it will be useful to bear in mind the provisions of {ontruct
8. 28 of the Indian Contract Act :— S

“The consideration or object of an agreemeat is lawful, unless—

it is forbidden by law, or is of such a nature that, if permitted,
it would defeat the provisions of any law ; or

ig fraudulent ; or

involves or implies injury fo the person or property of
another; or

the Court regards it as immoral or opposed to publie policy.

In each of these cases, the consideration or object of an agree-
ment ds said to be unlawful. Every agreement of whick the
object or consideration is unlawful is void.

Tllustrations.

(a.) A agrees to sell his house to B for 10,000 rupees. Here, B's
prowmise to pay the snm of 10,000 rupees is the consideration for

! Burgess ». Wheate, 1 Tiden, 195.

2 The Attorney-General ». Sands, Hardres, 404, per Lord Hale.

* Pawlett 2. The Attorney-Generzl, Hardres, 469, per Lord Hale,

A Attorney-General #. Dedbam School, 23 Beav., 355,

* Jatindra Mohan Tagore ¢. Ganendra Mohan Tagore, 9 B. L. R., 377,

-
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‘A’s promise to sell the house, and 4’s promise fo sell the house is
the consideration for B's promise to pay the 10,000 rupees.
These are lawful considerations. j

(b)) A promises to pay B 1,000 rupees at the end of six
months, if O, who owes that sum to B, fails to pay it B pro-
mises to grant time to ¢ accordingly. Here the promise of each
party is the consideration for the promise of the other party, and
they are lawful eonsiderations.

(e.) = A promises fora certain sum paid to him by B to make
good to B the valne of his ship, if it iy wrocked on a certain
voyage, Here, A’s promise is the consideration for B's payment,
and B’s payment is the consideration for A’s promise, and these
are lawful considerations.

() A promises to maintain B's child, and B promises to
pay 4 1,000 rapees yearly for the purpose. Here, the promise
of each party is the consideration for the promise of the other
party. They ave lawful considerations.

(e.) A, B, and ¢ enter into an agreement for the division
among them of gaius acquired, or to be acquired, by them by
frand. The agreement is void, as its object is unlawful.

(f) 4 promises to obtain for 2 an employment in the public
gervice, and B promises to pay 10,000 rupees to A. The agree-
ment is void, as the consideration for it is unlawful.

(9.) A, being agent for a landed proprietor, agrees for money,
withont the knowledge of his principal, to obtain for B a lease
of land belonging to his principal. The agreement between A
and B is void, as it implies & frand by concealment by 4 on hig
principal, _ :

(h) A promises B to drop a prosecution which he has insbi-
tuted against B for robbery, and B promises to restore the value
of the things taken. The agreement is void, as ity object is
unlawful.

(i) A’s estate is sold for arrears of revenue under the provi-
sions of an Act of the Legislature, by which the defanlter
js prohibited from purchasing the estate. 2, upon an ‘under-
standing with A, becomes the purchaser, and agrees to convey
the estate to A apon receiving from him the price which B
has paid. The agreement is void, as it renders the transaction
in effect a purchase by the defaulter, and would so defeat the
object of thelaw.

{j.) A, who ig Bs mukhtar, promises to exercise his inflnence,
as such, with B in favour of C, and (' promises fo pay 1,000
rupees to A. The agreement is void, because it 1s immoral,

(k.) A agrees to let her daughter fo hive to B for conenbi-
nage. The agreement is void, becuuse it is immoral, though
gm Jotting may not be punishable under the Indian Penal

Jode.” :
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It appears, therefore, that if the object of the trust is Leerure
contrary to the policy of the law, or if it is founded I
upan an illegal or'immoral contract, ib will be void.!  FOr mraescone
example, if the trast is based upon a transaction forbidden trary to
by the law? or is intended as a fraud upon an aet of [oNF *f
the Legislature,® such for instance, as a fictitious and fraudu- founded
lent convegance for the purpose of obtaining a Fr::perty i
qualification to cnable the grantee to vote at elections, tract void,
3t will be void. In May v. May® & conveyance of pro-

_perty by a father to his son, to give him a qualification
to vofe, was held not invalid, but a bounty. In Groves
V. Groves,® property was purchased by one person and con-
‘veyed to another in order to give the latter a vote at
Parliamentary elections, and the Court refused to assisf
the purchaser, and a suit by him, seeking to make the
grantee a trustee, was dismissed.’  So an assignment Assign-
of the half pay of an officer in the army is bad. For mentot
half pay is intended by the State to provide decent "#Hpy-
maintenance for experienced officers, both as a reward for
their past services, and to enable them to preserve such a
situation that they may always be ready to return into
actual service. It maferially differs, therefore, from the

neral case of expectancies; which may be assigned; for
‘in the latter case, no public interest is thwarted. Thus
a pension is equally uncertain as half pay ; but as no future
“benefit is meant to arise to the State from granting it, a
material difference arises between them.” So algo an
attempt by a Hindu to create any estate—such for instance,
a8 an estate tail-—which is unknown and repugnant to the
Hindu law, is void?

Among trusts which, according to English law, are void Trusts for
as heing contrary to public policy, may be mentioned gg:ﬂ;“m‘i""
those to provide for future illegitimate children. Such children.
trusty are beld to be void, because they tend to encourage
immorality,  The law on this point, so far as regards per-

) Ze Attorney-General v. Pearson, 3 Mer., 399 ; Hamiiton ». Warlag,
-2 Bligh., 200 ; Hari of Kingston ¢. Lady Pierepont, 1 Vern,, 5.
e lpaﬁ_a Dyster, 1 Mer,, 172, # Qurtis v, Perry, 6 Ves., 739,
4 Childers ¢. Childers, 3 K. and J., 310; 1 De G, and J,, 482; Ash-
worth », Hopper, L. R., 1 C. P, D,, 178,
| 5838 Beav., 81. 85 Y. &J., 163,
¥ Ses Rex v, Portington, 1 Salk,, 162 ; Adlington 2. Cann, 3 Atk., 154,
% Stone v, Lidderdale, 2 Anst., 038,
" Soorjesmoney Doasee v, Denobundoo Mullick, 6 Moo. ‘I, A., §26;
Jatindra Mohan Tagore v, Ganendra Mohan Tagore, 9 B, L. R,, 377,
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Lecrorn sons subject to English law, will be found in the case of
L Occleston v. Fullalove.!

There a testator, who had gone through the ceremony
of marriage with Margaret Lewis, his deceased wife's sister,
who had two daughters, Catherine and Edith, by him, and
who was enceinte with a third at the date of the will, gave
a moiety of his property to trustees in trust for Margaret
Lewis for life, and after death, for his reputed children
Catherine and Edith, and all other children which he might
have or be reputed to have by Margaret Lewis, then born
or thereafter to be born. The third child, Margaret, was
born before the testator's death, and was acknowledged by
him as his child. ‘Wickens, V. C., considering that the case
was governed by the decision in Pratt v. Mathew," held
thai Margaret was not entitled to share in the testator’s
property. On appeal, Lord Selborne, L. C, differing from
James and Mellish, L. JJ., agreed with the decision of
Wickens, V. €., thinking that he was bound by the authori-
ties. The Lord Justices, however, held, that there was
nothing in the authorities to prevent a child coming into
existence between the date of execution of the will and the
death of the testator from taking under the will, and that
Margaret was entitled to share.

The principle of the decision is, that a gift by a testator
or testatrix to one of hig or her children by a particular
person, is perfectly good, if the child has acquired the repu-
tation of being such a child as described in the will before
the death of the testator or testatrix® ;

Trst for  But a trust for an illegitimate child in being, or en ventve
Ulegitmate o 1 dpe, at the time of the creation of the trust, is good if the
being. or child is clearly designated asthe object of the gif(,* “ In
en vantre  order,” said Stuart, V. 0.F “that any legatee—whether the
legacy be to a class or to an individual—may take, it is
necessary that the person or tho class should be clearly
described. Where a gift is made to a child or to children as
a class, the natural and proper meaning of the word ¢ child’
or “children’ is legitimate child or legitimate children; but
if the object of the gift is clearly described and clearly ascer-
tainable from the words of the will, it matters nothing

¥ 1. R., 9 Ch., 147, 8 99 Beav, 828. r

v Jn re Goodwin's Teust, L. R., 17 Eq., 346, See also Fllis », Houston,
L. ®.,10 C. D, 236 ; Megson v. Hindle, L R,, 156 C. D,, 198,

s Medworth ». Pope, 27 Beav., 71,

s Holt v Sindrey, L. R, 7 Eq., 175.
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whether the object of the gift be legitimate or illegitimate, Lrcrurs
because an illegitimate child, or a number of illegitimate I
~children as a class, if properly deseribed, miay be a legatee or
legatees just as well as egitimate children.” It is merely
a question of designation.* The principle which may fairly
‘be extracted from the cases upon the subjeet is this, the term
“ehildven’ in a will primd fucie means legitimate children ;
and if there is nothing more in the will, the circumstance
 thab the person whose children are referred to has illegiti-
mate children will not, entitle those illegitimate children to
take. But there are two classes of cases in which that primd
Jacie interpretation is departed from. 'One class of cases is,
where it is impossible from the circumstances of the par-
ties that any legitimate children could take under the
‘bequest. The other class of cases is, where there is, upon
the face of the will itself, and upon a just and proper
construetion and interpretation of the words used in it, an
expression of the intention of the testator to use the term
‘children * not merely according to its primd facie meaning
of legitimate children, but according to a meaning which
would apply to, and would include, illegitimate children.*
In order to interpret the words of the will, it is always nof
only allowable, but it is the duty of the Court, to obtain the
kuowledgs which the testator had of the state of his family,
80 as to ascertain whether the testator intended illegitimate
children to take under general expressions used in the will*
Atrust for a purpose which is forbidden by lawis unlawful, Trust for-
As an example roay be mentioned section 13 of Beng. Regu- pseAc e
lation of 1798, which forbids Collectors from conferring on "
their public officers any private trust relating to their per-
sonal concerns®
Another class of trusts, which are void as being against Trasts
_ public policy, are those in which ‘an attempt is made to g o
. postpone the enjoyment of property for an indefinite of property
-~ period, or to prevent the alienation of property for ever. o restrain-

X e i liena-
Such trusts are considered to be in jurious to the good of b gt

TRUST FORBIDDEN BY LAW.

ey

! See also Clifton ». Goodbun, L, ., 6 Bq., 278: Savage v. Robertson,
L. R..7 Bq., 176, ! Lepine». Bean, L. R., 10 Fq., 160.
! Hill v. Orook, T, B, 6 B, & 1., App., 265, por Lord Cairns. See also
| Trwe Brown's Trust, 1. R., 16 Eq., 239,
(2 Hillv. Crook, T, R, 6 B. & L., App., 265; Dorin », Dorin, L. It.,
T E. & L, App., 568,
% Bea also fthe, Iudian Confract Aet, IX of 1872, 8. 26--28, which
. fggcggrmlsgra&menta in restraint of marringe, trade or legal proceedings
'be void,

wl
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the Sta.te and will not be enforced. “ A perpetuity,” said
Lord Guildford? “ is & thing odious in law, and destructive
to the commonwealth: it would put a stop to commerce,
and prevent the circulation of the riches of the kingdom ;
and therefore is not to be eountenanced in equity.”™

In Fngland ' the rule is, that no remainder can be
given to the unborn child of a living person for his
life, followed by a remainder to any of the issue of such
unborn person, the latter of such remainders being
absoiutely void! The effect of this rule is to forbid the
tying up of lands for a longer period than can elapse
until the unborn child of some living person shall come
of age; that is, for the life of a party now in being,
and for twenty-one years after, with a further period
of a'hw months during gestation, supposing the child
should be of pusthuml}us birth. In a.ua.loa'y, therefore,
to the resbriction thus imposed on the ecreation of
contingent remainders, the law has fixed the following
limits to the creation of execubory interests: it will allow
any executory estate to eommence within the period of
any fixed number of now-existing lives, and an additional
tenn of twenty-one years; a.ltowmrr further for the period
of gestation, should gestation a.ctua,lly exist. This addi-
tional term of twenty-one years may be independent or
not of the minority of any person to be entitled 7 and if
no lives are fixed on, then the teym of twenby—one years
only is allowed.® By the Statute 39 and 40 Geo. IIT, e. 98,
the accumulation of income is forbidden for any longer
term than the life of the grantor or settlor, or twenty-one
years from the death of any such grantor, settlor, devisor,
or testator, or during the mumnty of any person
living, or en wentre sa meére, at the death of the grantor,
devisor or testator, or during the minority only of any
person who, 1111(](,1' the settlement or will, would for the
time being, if of full age, be entitled to the income 80

' Hee the Duke of Norfolk's case, 3 Oh, Ua,, 20, 28, 35, 48.
* Duke of Norfolk v. Howard, 1 Vern., 164.

3 For instances of abtempt to create perpctmt.ws by the creation of
terms, seo Floyer ». Bankes, L. R, 8 Eq., 115; Sykes ». Sykes, I. R,
13 By, 56,

) Hzn.y . The Barl of Coventry, 3 T. R., 86 ; Brudenell ¢. Elwes 1 Hast,
462; Cole v. Sewell, 2 H, L, C, 186; Monaypenny-v Dering, 2 D. M.

i g 145,

5 Cadell v Palmer, 7 Bligh, N. 8., 202,
¢ Williams on Real Property, 9th Ed,, 805,



SUCCESSION ACT.

Tegards trusts created by will in India up to the passing
of the Indian Succession Act, X of 1865. By section 101 of
that Act it is provided as follows ;—

% No bequest is valil whereby the vesting of the thing be-
queathed may be delayed beyond the lifetime of one or more
‘persons living at the testator’s decease, and the minority of some
person who shall be in existence at the expiration of that period,
and to whom, if he attains full age, the thing bequeathed is to
belong.

directed to be accumulated. The law was the same as Ln’c'lrunz ,

Tllustrations.

(@) A fund is bequeathed to . for his life, and after his
death to B for his life, and after B’s death, to such of the sons
of B as shall first atfain the age of 25, A and B survive the
testator. Here the son of B, who shall first attain the age of 25,
may be a son born after the death of the testafor; such son
way not attain 25 until more than 18 years have elapsed from
the death of the longer liver of A and B; and the vesting of
the fund may thus be delayed beyond the lifetime of A and B, and
' the minovity of the sons of B, The bequest after B's death is void.

() A fund is bequeathed to" 4 for his life, and after bis
death to B for his life, and after B’s death to such of B’s sons
as shall first attain the age of 25. B dies in the lifetime of
the testator, leaving one or more sons. In this case the sons of
B are persons living at the time of the testator’s decease, and
the time when either of them will attain 25 necessarily falls
within his own lifetime, The bequest is valid,

(e) A fund is bequeathed to A for his life, and after his death
to B for his life, with a direction that, after B’s death, it shail
be divided amongst such of B’s children as shall attain the age of
18 bub that if no child of B shall attain that age, the fund shall
go to €. Here the time for the division of the fund must arrive
at the latest at the expiration of 18 years from the death of B, a

* person living at the testator’s decense. All the bequests are valid,

(d) A fund is bequeathed to trustees for the benefit of the
testator's daughters, with a direction that if any of them marry
urider age, her share of the fund shall be settied so as to devolve
aftev her death upon such of her children as shall attain the
age of 18. 'Any daughter of the testator to whom the direction
applies must’ be in existence at his decease, and any portion of
the fund which may eventually be settled as directed, must vest
not later than 18 years from the death of the daughter whose
share it was, All these provisions are valid,”

The rule in this seetion, it will be seen, does away alto-

.gether with the absolute term of twenty-one years, and,

5
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Perpotui-

RESTBAINT ON ALIENATION,

owing to the definition of minority, reduces to eighteen
years (or to eighteen and the period of gestation when the
person in being is unborn) the twenty-one years which
went to make up the period according to the Iinglish law.'
This section of the Succession Act® applies to Hindus,
Jains, Sikhs, and Buddhists.

Aceording to Hindu law, a perpetuity, save in the case of

ties among religious and charitable endowients, is illegal. Thus trusts

. Hindus.

Restraint
on aliena-
tion,

to acenmulate property for ninety-nine years,” to accumulave
until the fund reached three lakhs* and to postpone enjoy-
ment until the testator’s ehildren reached the age of twenfy-
one” have been held to be void ; and the rule cannot be
avoided by means of a colourable dedication to an idol® The
law of wills amoug Hindus is analogous to the law of gifts ;
a person capable of taking under a will must be such a
person as could take a gift inter vivos, and therefore must
either in fact or in contemplation of law be in existence
at the deatl of the testator, and therefore a gift to an
unborn child, except in the case of an infant in the
womb, or an adopted son, is void’ And what cannot
he'done by a gift, cannot be done by the intervention of a
trust® So a trust for the maintenance of a family  for
ever is void? But a father may delay the rights of his
issue by dnterposing a valid estate previous to theirs!

It is against the policy of the law to permit a trust to be
created with a condition restraining alienation of the
interests of the cestwique trust generally, For instance, &
devise to trustees upon trust for daughters for their “sepa-
rate and inalienable use” is too remote and void.” And

i Stokes's Succession Act, 82. T Act XXT of 1870, 5.2
8 Kumara Asima Krishna Deb 2. Kumara Knmara Krishna Deb,

2 B. L. R., 0.0, 1K ;

1'%, M. Krishnaramani Dasi » Ananda Krishna Bese, 4 B L. Ry
0.0.,:281,

5 & M. Bramamayi Dasi v. Jages Chandra Dutb, 8 B. L. H., 400,

¢ Promotho Dossee w. Radhika Persand Duth, 14 B. 1. R, 175.

7 Jatindra Mohan Tagore v. Ganendra Mohsn Tagore, 9 B. To. R., 877 ;
Soudaminey Dossee » Jogesh Chunder Dutt, L L. R, 2 Calo., 2623
Bhoohun Mohini Debia ¢ Hurish Chunder Chowdhry, I. I, R, 4 Calo, 27 ;
Kherodemoney Dossee ». Doorgamoney Dossee, 1. L. X, 4 Cale., 4605
Chundramoney Dossee 2. Motilal Mullick, 5 Cale., 406.

% ICrishnaramani Dasi v. Ananda Krishoa Bose, 4 B. L. R., 0.0,
931 Rajender Dutt . Sham Chand Mitter, I. L. R., 6 Calc,, 106 ; Kally
Progono Mitrer ». Gopee Nauth Kur, 7 Cale., 241,

9 Chundramoney Dossee ». Motilal Mullick, 5 Cale., 496.

» Hurroscondary v. Cowar Kistonauth, Fult,, 393, ! w

U Armitage ©. Coates, 35 Beav, 1; In re Cunynghame’s Setilement,
L. R, 11 Eq,, 824 ; In re Teague's Settlement, L. R., 10 Eq., 664,



INSOLVENCY.

sueh a restriction is void by both Hindu and Mahomedan
law. Thus, when a father, during his son's minority, gave
certain property to him, and on delivery of possession got
from him & document stipulating that he would not
alienate the property, and that, onl:izis death, the property
should return to the father,—it was held, that the condition
against alienation was absolutely void' So, trusts prohibit-
| ing or restricting the right of partition are void!  Aliena-
tion to a 5mrt.-icul.ar person may be restrained, but aliena-
tion generally, being repugnant to the estate, cannot’  So a
trust may be created in favour of a man, to determine and
‘go over on his bankruptey,’ but a trust to continue after
bankruptey would be void® For instance, a /proviso in
a will that the cestui que trust shall not have power to
sell, mortgage or anticipate the income of the trust fund,
will not prevent the assignee from taking the income on
the bankruptey of the cestwi que trust® Such a con-
dition iy inconsistent with, and repugnant to, the gift.
Tt is one of the incidents of property that it shall vest
in the assignecs of a bapkrupt for the benefit of i<
creditors, and this incident cannot be taken away by the
‘author of the trust” So the right of alienation is one of the
incidents of the absolute ownership of property ; and there-
fore, if an absolute gift without the intervention of trus-
toes is followed by a condition restricting the right of
alienation, the condition is wholly void.®

Where trustees have a discretion as to the manner of
the application of the trust-fund for the benefit of the
cestui que trust, but no power to apply it otherwise
than for his benefit during his life, the diseretion is a dis-
eretion subject to the incidents of property, and is conse-
quently terminable upon the insolvency of the cestur que

1 Nahol Amirnddanls Mulbammad v, Nateri Srinivasa Charlu, 6 Mad,
H. 0. R. 256, See Kumars Asima Krishna Deb o Kumara Knmara
Krishna Deb, 2 B. L. R., 0.0, 25; Nitai Charan Pyne 2. 5. M, Ganga
Dasi, 4 B. L, B., 0. C., 26n ; Promotho Dossee o. Radhika Pershaud Dutt,
14 B L. B., 175:

2 Muyne, §§ 328, 356, 410,

% Co. Litt., ss, 360, 361, 362,

* Brandon @, Robinson, 18 Ves., 433,

5 Graves v. Dolphin, 1 8im,, 66.

5 (reen ». Spicer, 1 R. & M., 895 ; Bnowdon p. Dales, 6 Sim., b24,

7 Brandon v, Robinson, 18 Ves., 433 ; Bird v. Johnson, 18 Jur., 976,

* Bradley . Peixoto, 8 Ves., 324 ; Ross v. Ross, Jao. & W. 154 ; Ware
v. Cann, 10 B. and O, 438; Hood v, Oglander, 34 Beay,, 513; Hunt-
Foulston v, Furber, L. R, 8 C. D, 285,
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42 INSOLVENCY.

Lecrvee {rust. The life-interest enures for tha benefit of the credi-

L tors, and any attempt to continue the insolvent in the
enjoyment of the property is in fraud of the law.!

But where a testatrix bequeathed a shave of her residue
in trust for her nephew for life, and by a codieil, after recit-
ing that her nephew had become gankrupb and insane,
she directed the trustees to apply during his life the whole
or such part of the interest of the fund, at such times, in
such proportions, and in such manner, for the maintenance
and support of her nephew, and for no other purpose what-
soaver, as they, in their discretion, should think most expedi-
ent—it was held, that the nephew’s assignees were nof

_entitled to any portion of the provision made for himn. The
cases of Green v. Spicer,? Snowdon v. Dales® and Piercy v.
Roberts* were distinguished, on the ground, that in those
cases the gift took effect before the donee became bankrupt,
and the income of the fund was either to be paid to the
donee or to be applied for his benefit generally. Whereas,
in the case now under consideration, the trustees were only
togepply such sums as they thought fit for maintenance and
support, there was a trust created for the mere special pur-
pose of supporting and maintaining che nephew, and under
such a trust the assignees could take no interest.”

If a trust is ereated for the benefit of two or more persons,
and one becomes bankrupt or insolvent, the assignee will be
entitled only to his proportionate part. In Page v. Way’
frechold and personal property belonging to the husband was
conveyed to trustees upon trust to receive the rents and pro-
fits, “and pay and apply the same when received, unto or for
the maintenance and support of the husband, his wife, and
children, or otherwise if the trustees should think proper,
to permit the same to be received by the busband during
his life, without power to charge or anmticipate.” The hus-
band became bankrupt, and in a suit hy the assignees claim-
ing the whole income of the trust-property,—it was held,
that a trust had been created for the maintenance and sup-
port of the wife and children out of the property during
the husband’s life. Lord Langdale, M. R., said :— I am of
opinion that, so long &s the wife and children were main-

| Green v, Spiver, 1 R and M., 305 ; Piercy v, Roberts, 1 M. and K., 4;
Brnowdon ¢ Dales. 6 Sim., 524 ; Younghusband », Gishorne, 1 Coll., 400.

1 R.and M., 395 3 6 Sim,, 624 41 M. and K, 4.

s Twopeny v, Peyton, 10 Sim., 487, See He Sanderson's Trust, 3 K.
and J., 497, ¢ 3 Beav., 20,




INSOLVENCY,

tained by the husband, the trustees had a discretion to give anfung

him the whole income, but that it was their duty to see
that the wife and children were maintained. The assignoes
‘take everything subject to what is proper to be allowed for
" the maintenance of the wife and children.” Again, where
property was vested in trustees wupon trust to pay the
rents and profits to a certain person for life, provided that,
if he became bankrupt, the trustees should apply the rents
and profits in or towards the maintenanee, clothing, lodging,
and support of the cestui que trust, and his then or any
future wife and his children, or any of them, as the trastees
should, in their discretion, think fit,—it was held, on the
bankruptey of the cestwi que trust, that his life-estate was
forfeited ab the time of his discharge,—that, from the date
of the vesting order to the time of the discharge, the rents
and profits of the estate belonged to the assignee : that, upon
the discharge taking place, the discretionary powers given
to the trustees hy the settlement might he exercised by
them in favour of the insolvent, his wife, and children
collectively, or in favour of any of those persons to the
exclusion of the others,—and that to whatever extent the
gower might be exercised in favour of the iusolvent, the
enefit which he would take by the appointment would
vest in the assigneel
Again, where a testator bequeathed his residuary estate
to trustees, and, after making a provision out of it, for the
benefit of his son and for his life, and, after the son’s death,
for his wife and children, directed thas, if his son should
assign or charge the interest to which he was entitled for
life, or atterpt or agree to do any act whereby the same,
or any part thereof, might, if the absolute property thereof
were vested in him, be forfeited to, or become vested in,
any person or persons, then the trustees should pay and
apply the said interest for the maintenance and support of
‘his son and of any wife and child or children he might have,
as the trustees in their discretion should think fit,—it was
hield, on the baukruptey of the son, that the trust for the
benefit of the son, his wife, and children was wvalid, and
that the assignees were not entitled to any part of the
provision. Shadwell, V. C, said:—“ There 1s nothing in
point of law to invalidate such a gift that 1 am aware

! Lord w, Burn, 2 Y. and C. C. C., U8, See also Holmes v, Penney, 8 K.
and J,, 90,

43




44

INSOLVENCY,

Leerone of. It does mot follow that anything was of necessity

I

to be paid; but the property was to be a plied ; and
there might have been a maintenance o the  son,
and of the wife, and of the children, without their receiv-
ing any money at all. For instance, the trustees might
take a house for their lodging, and they might give direc-
Gions to tradesmen to supply the son and the wife and
the children with all that was necessary for maintenance :
and, therefore, my opinion is, that I am not at liberty fo
take this as a mere gitt for the benefit of the son simply ;
but it is a gift for his benefit in the shape of maintenance
and support of himself jointly with his wife and children :
and if that is the true construction of the gift in question,
the result is, that the assignees are not entitled to any-
thing”* In Kearsley v. Woodcock? Wigram, V. C,, in a
similar state of circumstances said, that it was not of neces-
sity that any part of the trust-funds, under such a gift, must
be applicable for the separate henefit of the bankrupt;
the whole property might not be more than sufficient for
the support and maintenance of the wife and children;
anid the benefit which the bankrupt derived from the pro-
perty might not be capable of severance; it might be of
quch @ kind that no definite portion of the principal or
income could, in respect thereof, be diverted from its appli-
cation for the benefit of the other members of the family,
e.g., the joint occupation of a houss, which was necessary
for the habitation of the wife and children, the expense
of which was not increased by the circumstance, that it
was also the abode of the bankrupt.?

A trust for the benefit of & person until his bankruptey
or insolvency, then in the discretion of the trustees for the
subsistence of himself and family, was held in Rippon. v.
Norton* on the insolvency taking place, to entitle his three
children to three-fourths of the fund, and the assignees to
the remaining fourth. This case goes further than Page v.
W{L;?ﬁ and Kearsley v. Woodeock® In Wallace v. Ander-
son,. the trustees were, after the bankruptey of the hus-
band and the death of the wife, to pay the income in
such manner, for the maintenance and support, or other-
wise for the benefit of the husvand and the issue, as they

1| Godiden v, Crowhurst, 10 8im., 642. 1 3 Hare, 180,
3 Sea also Wallace #. Anderson, 16 Beav., b33, 4 2 Beav., 63.
& 3 Beav., 20. * 3 Hare, 180 7 16 Beav., 683,
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might think proper. It was held, that the discretionary LECTURE
power of the trustees, as to the application of the income, &
was not taken away by the bankruptcy, so as to entitle T
the objects to take equally. An inquiry was directed as
" 4o what had been properly applied for the maintenance of
the issue, and the assignees were declared to be entitled to
the surplus. Romilly, M. R, said :— I am not satisfied that
the point which has arisen in the present case was argued
in Rippon v. Norton.! To say that the diseretion of the
trustoes as to the application of the income was gone by
'the bankruptey, is to say that it mever arose, and the
object of the trust would therely be defeated. 1 am not
sure that the Court would not, in a case like the present,
follow the rule laid down in Kearsley v. Woodcock.™
Although, as appears from the above authorities, a trust Tt te
restraining alicnation of the interests of the eestwi que ﬁ?:f;f.m
trwst generally, or attempting to continue the interest of I'Puy o
' the eestui que trusi after his bankruptey, is void, yet there il
is no objeetion to a trust to determine, in case the cestui
trust shall become bankrupt or insolvent,}® or shall
attempt to assign or incumber his interest. The interest
of the cestui que trust in such a case determines as soon as
the act forbidden is done, even though the interest is still
in expectancy. Thus, where property was settled in the year
1893 on a wife for life, with remainder to the husband,
“until he should make any composition with his creditors
for the payment of his debts, aithough a commission of
~ bankruptey should nob issue against him 7 and in 1842,
the husband’s principal ereditors agreed to take & composi-
tion on their debts secured by bills, and the wife did not
die until 1852, —it was held, that the composition, though
it was not made with the whole of the husband’s ereditors,
aud was made during the wife’s life, and did not affect
the trunst-property, nevertheless operated as a forfeiture of
the husband’s interest.® So the interest will determine upon

the execution of a composition deed by the cestus que

1.2 Beav., 63. 4 8 Hare, 185.

1 Tiockyer v. Savage, 2 Str., MT; L» parte Oxley, 1 B. and B., 257
Jw parte Hinton, 14 Ves., 598 ; Cooper v, Wyatt, 5 Mad., 482 ; Yarnold ».
Moorehouse, 1 R, and M., 364 ; Lewes v. Lewes, 8 Sim., 304 ; In re Ayl
win's Trusts, L R., 16 Hiq., 585,

* Sganton v. Hall, 2 R, and M., 175; Stephens v. James, 4 Sim,, 499
Qldham 2, Oldham, L. R., 3 Eq., 404, g

* Sharp #, Cosserat, 20 Bauv.,, 470
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Lrcrure frust, even though he does not become bankrupt or insol
L yent, or exccute any z’msiginment of the property for the
benefit of his creditors® If a sum of money is left for
the purpose of purehasing an annuity for a particular per-
son, with a condition that it shall determine if the annui-
tant shall at any time sell, assign, incumber, or in anywise
dispose of or anticipate the same, the annuitant will not
be entitled to the value of the annuity? The rules to
be followed in determining questions of this class were
thus laid down by Turner, V. €., in Rochford v. Hackman:?
Fivst, that property cannot be given for life any more than
absolutely, without the power of alienation being incident -
to the gift ; and that any mere attempt to restrict the power
of alienation, whether applied to an absolute interest or to.
a life-estate, 1s void, as being inconsistent with the interest
given ; and secondly, that although a life-interest may be
expressed to be given, it may be well determined by an
apt limitation over. And he also expressed an opinion thab
the life-interest mighé be well determined by a proviso for
cesser, although it be not accompauied by any limitation
over, forno greater effect could, he thought, be given to
a limitation over than to an express declaration that the
life-interest should cease. This latter point was expressly
decided by Wood, V. C, in Joel v. Mills*
Trust to A clause providing for the determination of the interest
Sanpening Of the cestut que trust upon the happening of a particular
of parti-  event within a specified time, whether the time is certain
cular event: . uncertain, is good, ¢.0., & clause providing against dispo-
sition during the life of a third person,” or before attaining
a certain age.’

When property is settled on A for life, and after her
death on B for life, until he shall become insolvent, and
then over, the gift over takes effect on B's insolvency in
A’s lifetime.

cnausesof  Clauses of forfeiture will be construed strictly, and there-

forfeiture e the very act provided against must have been dove.

construed ! o : .

atrictly.  Thus a, proviso giving property over, if the cestui que lrust
should alienate, or attempt to alienate, it does not come

! Billson . Crofts, I. R., 156 Eq., 314,

* Hatton #. May, L. B., 8 C. I, 148,

3.9 Hare, 430. ' B K, and J., 158,
b Kearsley ». Woodeock, 8 Hare, 186,

¢ Churchill . Marks, 1 Coll., 441,

" Ite Muggeridge's Trust, Johns., 625,
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into effect on his bankruptey, which isan alienation by
opecation of law, and not a voluntary act! It would, how-
ever, come into effect if he presented a petition in insol-
vendy, see infra, note 10; and the penalty of forfeiture on
bankruptey is not incurred by a composition with creditors?
The words of the clause, however, may be so wide as to
shiow that the author intended that it should ecome into
effect upon the cestui que trust doing any act which would
affect the Life-estate?

So the giving a warrant of attorney will not work a
forfeiture, unless done as a contrivance to evade the prohi-
bition againgt alienation;* nor, even in England, will the
marriage of a feme sole cause a forfeiture of an annuity
which is to determine upon the annuitant’s doing any act
by which the property “ should be vested or become liable
0 be vested in any other person.”® So a charge on arrears
of an annuity is good,® or a charge on the income as ib
‘accrues.’

A general assignment of property will not include pro-
perty liable to forfeiture.”

Where there is a clause of forfeiture on bankruptey,
and the cestui que frust becomes bankrupt, and the
bankruptey is annulled before any beneficial interest in
the property has come to the assignee, the clause will not
take effect.” i

The presentation of a petition in insolvency by the insol-
vent himself is & voluntary act, and as the property of
the insolvent vests in the Official Assignee, the presentation
of a petition would be an alienation of his property, and
would work a forfeiture.!

The owner of property, whether moveable or immove-

' Lear v. Leggett, 2 Sim, 479; Whitfleld v Prickett, 2 Keen,
608, .
. % Montefiore ». Enthoven, L. R., 6 Eq., 35.

* P parte Byston L. R, 7 C. D, 145,

* Avison #, Holmes, 1 J. and H., 530 ; Barnett v. Blake, 2 Dr. and Sm.,
1173 Montefiore ». Belieens, 35 Beav., 95.
|8 Bonfield ¢, Harsell, 32 Beav., 217 ; see, however, Craven ». Bradley,
L. B., 4 Ch. App., 296.

8 Re Stretz’s Trusts, 4 D. M, G, 404,

7 Cox v Bockett, 15 Beav., 48,

8 Fausset v, Carpenter, 2 Dow. and CL., 232.

# Ancous v, Waddell, L. R., 10 C. D, 157,

1 See Shee v, Hale, 13 Ves,, 104 ; Brandon », Aston, 2 Y. and C. C. C,
941 Churchill », Marks, 1 Coll, 441; Martin v. Margham, 14 Sim,, 230 ;
Townsend v. Barly, 34. Beav., 23,
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FAILURE OF TRUST.

Lactpis able, cannot create a trust of it for his 6wn benefit to go

Trust for
immoral
purposes.

Failure of
trust,

Tlegal
purpose
failing.

over in case of his bankruptey or insolvency.’

Any trust, as well as any contract for immoral purposes,
is of eourse void.” ;

If the purpose for which the trust is created fails,
because it is unlawful or fraudulent, a Court of Equity
will not act, It cannot enforce the trust in favour of the
cestui que trust, for that would be to declare the trust to
be good ; and it will not restore the property to the author
of the trust, becanse a man cannot be allowed as plaintiff’ to
plead his own wrong, A right of action cannot arise ont of
fraud. In such a case, thevefore, if the property has gob
into the hands of the trustee, the author of the trust is
without remedy, for where there is an equal wrong, the title
of the holder shall prevail® Bat though the author of an
unlawful or fraudulent trust canmot recover the property
from the trustees, persons claiming through him may sue
for the purpose. “There is a great difference,” said Lord
Eldon, “ between the case of an heir coming to be relieved
against the act of his ancestor in fraud of the law, and of a
man coming upon his own act under such circumstances.”
A defendant cannot set up the fraud of his ancestor”

There is an exception to the general rule that where a
trust has been created for an unlawful or fraudulent pur-
pose, the Court will not interfere; for it will do so where
the illegal purpose fails to take ¢ffect, and nothing is done
under it. The mere intention to effect an il.lei;s.l object will
not deprive the author of the trust of his right to recover
the property.’

1 7 r¢ Murphy, 1 Sch. and Lef, 44 ; Jnre Meaghan, k., 179 ; Higin-
botham ». Holme, 19 Ves., 88, As to settlements on marriage, see Lewin,
7th edn., 94. ) ,

¥ Gea Contract Ack, I of 1872, .28, illus. (&); Thornton ©. Howe,
31 Beav., 14, See as to dancing-girls, Chinna Ummayi ©. Tegarai Chebti,
1, T, B., 1 Mad., 168 ; Mathura Naikin ». Bsn Naikin, L. I. R., 4 Bomb., 545,

¢ Cottington ». Flefcher, 2 Atlk., 155 ; Chaplin ». Chaplin, 3 P. Wiis.,
299 : Muckleston v, Brown, 6 Ves., 68; Ottley ». Browne, 1 B. and B,
360 ; Groves v, Groves, 3 Y. and J.. 163 Hamilton o. Ball, 2 Tr. ¥aq., 191 ;
Davies v. Otty, 85 Beav., 208 ; Haigh v. Kaye, L, R, T Ch., 469,

1 Muckleston #. Brown, 6 Ves., 68 ; Joy ». Campbell, 1 Seh. and Lef,
328 ; Matthew ». Hanbury, 9 Vern.. 187 ; Brackenbury ¢. Brackenbury,
2 Jao. and W., 891 ; Groves v, Groves, 3 Y. and J., 163 3 Miles ». Durnford,
8 D. M, G., 64l; Childers ». Childers, 3 K. and J., 810 ; 1 DeG. and
J., 482.

5 Doe d. Roberts v. Roberts, 2 B. and Ald,, 367 ; Bessey . Windham,
6 Q. B.166: Phillpotts ». Phillpotts, 10 C. B., 85.

 Davies v. Otty, 35 Beav., 208 Symes ». Hughes, L. R., 9 Eq., 476,
Manuing v Gill, L. R., 13 Eq., 485; Haigh ». Kaye, L. R., 7 Ch,, 469,
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- If the defendant wishes to rely on the illegality of the Lrcrume

transaction as a defence, he must plead it in distinet terms! 1.
In order to a complete trust, there must be a eestus que yrm e .

trust, a person to be benefited by the trust, otherwise the cestus gue

trust ‘fails, and the property appropriated for the purpose "**

results to the author oF the trust or his representatives,

In England, it has been repeatedly held, that a trust,

merely for the purpose of keeping up tombs or buildings,

which are of no public benefit, but only an individual

adyg.?tage, is not a charitable use, but a perpetuity, and is

void.

The object of a trust must, as we have seen, anfe, p. 33, ;rrrlaat i
v lawru

be lawful.  Where the object is clearly unlawful, no difficalty ! ok 1o

arises, for the Court'will not enforce an illegal trust, But wlawial.
the object may be in part lawful and in part unlawful,
and the question then arises as to whether the whole trugt -
fails, or whether the lawful part remains good. TIn Eng-
land the rule is, that if property be given to trustees, fo
apply part thereof for an nnlawful purpose, aud to hold
or apply the residue for a lawful purpose, then, unless the
amount . intended to be applied for the unlawful purpose
can be ascertained, the whole gift will fail; but the fact
that the amount to be applied for the unlawful purpose
has not been expressly stated in the gift, will not make
the whole gift void ; and the Court will, if it be practicable,
ascertain the amount which would have satisfied the unlaw-
ful purpose, and hold the gift good as to the residus?
The Contract Act* provides, that where persons recipro-
cally promise, firstly, to do certain things which are legal,
and secondly, under certain specified circumstances, to do
certain other things which are illegal, the first set of pro-
mises is a contract, but the second is a void agreement ; and
that, in the case of an alternative promise, one branch of
which is legal, and the other illegal, the legal branch alone
can be enforced.
If a trust is created of immoveable property in a Trustof
foreign country, the better opinion seews to be that the Rlile e
! Haigh ». Kaye, L. R, T Ch., 169, Eveln
* Lloyd v. Lloyd, 2 Sim., N. 8., 256 ; Thomson v, Shakespeare, Johns, counLry.
61251 De, G, ¥, and .J,, 899 : Fowler v. Fowler, 33 Beav., 16; Fisk v, The
Attorney-General, T, R., 4 Hq., 521 ; Hunber », Bullock, L. R., 14 Y., 45 ;
Dawson ». Small, L, R , 18 Eq., 114; Gott #, Nairne, L. R., 3 0. D., 278 ;
£¢ Williams, I. R., 5 C. D,, 785.
* Bea Lowin on Trusts, 7th Bdn,, 97.
CIX of 1872, 88, 57, 58.




Tzerore trusts must conform to the laws of the land where the
L. Eroperty is. In Nelson v. Bridport} an estate in Sicily
"7 had been granted to Lord Nelson with power to appoint
a successor, and it was held that the incidents to real
estate, the right of alienating it, and the course of succes-
sion to if, depend entirely upon the law of the country

where the estate is situated.

50 By IMMOVEABLE PROPERTY ABROAD,

! 8 Beav,, 517,
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Declaration of trust — Intention to create trust must be ghown — Valunble eona
' #ideration — Consideration not necessary — Transmutation of posscssion —
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nothing more to be done by setblor, trust is complete — Assignment by
cestui  que trust — Notice — What amounts to a valid declaration of
trust— Inefiectual  assignment — Clhose-in-action — Subsequont  disclaimer
by trustee-— Seitlor cannot revoke voluntarily — Setting aside voluntary
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Yaluable consideration not support when malu fides — Sale  to =~ defeat
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g creditors — Tnless fraud - lEow far settlement void — Insolvent Act,
8 D Section 24 «- Defrauding purchaser — Statute does not extend fo
personal estete — When settlor may defeat settlement — Snbsequent por=
chase must be for wvalue— How far voluntary settlemient defeated -
Personalty settled — Subsequent  will — Conveyances with power of re=
vocation — Effect of Statute — Valuable consideration — Marriage — Ex-
tringic ‘evidence admissible to show consideration — Settlement not set
agide as against grantora— Voluntary seftlement in expectation for
death — Rectifying  settlement — Enforcement — On whom  binding —Cre~
ditors’ deeds how far reyocable - Jolins w. James-= Execution of deed
by ereditors — Deed not communicuted to creditors — Trust by will for
‘payment of debts,

I Now propose to treat of the manner in which a trust
‘may be declared.

Ag regards moveable property beyond the limits of the
ordinary original civil jurisdiction of the High Courts,
whether belonging to European British subjects, Hindus or
Mahomedans, trusts may be declared by parol, or by an
instrument in writing, which may be either testamentary or
non-testamentary. The Hindu law, in no transaction, abso-
lutely requires a writing;* nor, so far as I am aware, does

1 Crinivasammal v, Vijayammal, 2 Mad. H. ©. R, 37 ; Krishna 2. Ray-
appa, 4 Mad, H. €, B, 93 : M. 8, Rookho », Madho Dass, 1 N. W. P,
H.°0, B, 63; Jivandas Keshaviji ». Framji Nanabhai, 7 Bomu H, €, 0.J.,

"Bl Hurpurshad ». Sheo Dyal, L. R., 3 1. A,, 259, Bee, however, Sirdar
Sainey v. Piran Singh, I 1. R, 8 All, 466,

Declaration
of trusr, |




Lroruern
II.

Intention
to create
trust must
Le shown,

Valuable
considera-
tion,
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the Mahomedan law. With regard to European British
snbjacts resident without the limits of the jurisdiction of the
High Courts, it is doubtful whether they would be governed
by the Statute of Fraudsor not! If not, they would be
governed by the English Common Law as it stood before
the Statute, and at Common Law a trust, whether of real or
personal Eroperty, was averable~thab is, might be declared
by parol? So mueh of the Statute of Frauds as relates
to the creation of trusts is still in force within the
Presidency-Towns, and trusts of lands created by European
British subjects must conform to the provisions of the
Statute. The seventh section provides that all declarations

‘ot creations of trusts or confidences of any lands, tenements,

or hereditaments shall be manifested and proved by some
writing to be signed by the party who is by law enabled to
declare such trust, or by his last will in writing, or else
they shall be utterly void and of none effect. Trusts of
moveable property are not within the Statute, and may
therefore be declared by parol?

It is only necessary that the person creating the trust
shall clearly show his intention to create the trust’
and shall point out the subject-matter of the trust and
the persons who are to benefit by it. Technical words are
not necessary, but if they are used, their technical meaning
must be given to them’ Where there is valaable consi-
devation, and a trust is intended to be created, formalities
are of minor importance, since, if the transaction cannot
take effect by way of ‘trust executed, it may be enforced
by a Court of Equity as a contract.” Where immoveable
property was given into the possession of the defendant
under an order of a revenue officer, which directed the
defendant to sell the crops, and after payment of the
Government dues, to account for the profits to the plaintifi
on hig claiming it, it was held that the defendant was not
a depositary, but a trustee”

I 8ee Gardiner «. Fell, 1 Moo. I A, 299 ; Freoman v, Fairlie, 4b., 308 ;
Mayor of Lyons v. Bast India Co,, ib., 175; Stokes’s Older Statutes, i.

% See Lewin, Tth Ed., p. 47.

3 Fordyce v, Willis, 3 Bro. €. C., 587 ; M'Fadden ». Jenkyns, 1 Hare,
461 ; Peckham 2. Taylor, 31 Beav., 250, f

As tp the formalities requisite in order to comply with the Statubeof
Frauds, see Lewin, Tth Ed,, p. 49 ; and as to the Statnte of Wills, see p. 53.

4 Lewin, 7th Ed., p, T4. 5 1bhid, 99, o Ibid, 62.

T Vital Vishva Nabth Prabhu w», Ram Chandra Sadashiv Kirkire,
7 Bom. H, C,; 149, i
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- It is not necessary there should be any consideration to
sapport a trust! If a trust bas been perfectly created,
it is not vecessary that there should have been a trang-
mutation of possession, and it cannot afterwards be de-
feated by any act of the settlor? As a general rule, it
‘may be laid down that, in order to make a voluntary
declaration of trust binding upon the author of the trust,
he' must have completely parted with all his interest in
the property to the trustee, or have declared himself to
be a trustee of the property for the benefit of the cestuis
que trustent® 1t is not necessary, in order that the trust
may be binding, that it should be communicated to, or
aceepted by, the volunteer*

The leading case with reference to settlements and trusts
in favour of a volunteer,—that is to say, a person who has
not given any consideration, is Ellison v. Ellison® “I
take the distinction to be,” said Lord Eldon, © that, if you
wanb the assistance of the Court to constitute you cestus

e frust, and the instrument is voluntary, you shall not

ave that assistance for the puipose of constituting you
cestus que trust; as upon a covenant to transfer stock,
&e., if it rests in covenmant and is purely voluntary, this
Court will not execute that voluntary covenant. But if
the party has completely transferred stock, &e., though it
,is voluntary, yet the legal conveyance being effectually
made, the equitable interest will be enforced by this Court.
‘.. oIt the actual transfer is made, that constitutes the
relation between trustee and cestui que {rust, though vo-
luntary, and without good or meritorious consideration.”

But although a voluntary settlement or grant may be
valid as against ereditors and purchasers, it may be incom-
plete; and then will not be enforced against the settlor.”

! Lewin, Tth Bd., 62 ; see also Suttaprosunno Ghosal ». Rakbalmoney
Dossee; Boul,, T06.
# Jamsetji Jijibhai v, Sona Bhai, 2 Bom, H. U. R,, 143 ; and see Lewin,
| Toh Ed., 62, A
" A Milroy o Lord, 4 D F. & J., 274 ; Warriner v, Rogers, L. I, 18 Eq.,
340 Richards ». Delbridge, L. R, 18 Eq., 11; Heartley v. Nicholson,
LR, 19 By., 283. As to what amounts to a completa transter, see Parnell
v. Hingston, 8 8m. & G., 337 ; Wheatley o Purr, 1 Keen., 551 ; Stapleton
0. Stapleton; 14 Sim,, 186 ; Moore . Darton, 4 DeG. & Sm.; 517 ; Gee v,
Liddell, 35 Beay., 621,
Y Re Way, 2D.J. & 8., 366 ; Lambe ». Orton, 1 Dr. & 8m., 1256 ; Tate
. Leithead, Kay, 658, ’
"6 Ves, 686 1 W. & T. L, €., 245, 4th Ed.
«% Antrobus v, Smith, 12 Ves., 46; Ellison ». Ellison, 6 Ves, 602;
- Jelireys v, Jeffreys, Cr. & Ph., 188 ; &z parie Pye, 18 Ves,, 149,  ~
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tmerome A volunteer has no equity to enforce a mere voluntary

.

promise to assign against the assets of the person who
made the promise! A voluntary covenant to transfer
stock iz a mere imperfect gift which equiby will not
assist? So ix & voluntary covenant to transfer shares®
A voluntary settlement is incomplete unless the interest
of the donor has been completely parted with, and there-
fore a voluntary agreement to declare a trust will nob be
enforced! Even if the settlor has executed a deed pur-
porting to pass his interest, and he intends to carry oub
the transaction, yet if, for any reason, he has not in fact
parted with his interest, the trust cannob be executed.’
But when a covenant or other instrument creates such 2
complete obligation on the part of the covenantor, thab
damages would be recoverable in caso of breach, effect will
be given to it, as when a person covenants to pay a sum
of money or an annuity.’ BSo a settlement or ift b
the bond of the settlor may be enforced against the obli-
gor’s estate;’ and a person claiming under such a bond is
within the Statute 13 Eliz, ¢. 5, and is entitled to the
protection of the Statute like any other creditor. e

In Hervey v. Audland} it was held that a covenanteo
under a voluntary covenant for further assurance could
not prove under an adminigtration suit against the cove
nantor’s estate.  But, in Coz v. Barnard,’ this was allowed,
upon the ground that though the Court might not specifi-
cally execute the covenant as damages wexs wanted, it
could give damages® The delivery of property or securi=
ties passing by delivery is valid." A

1 Marler o, Tommas, L, R,, 17 Eq., 8, 13,
% Wllison ». Bllison, 6 Ves., 656 ; Ward . Audland, § Sim., 571.
s Dillon v. Coppin, 4 M. and 0., 647 ; Dillwyn v. Liewelyn, £ 1. F. 7,
&517.
¢ Wyelyn ». Templar, 2 Bro. 0.C., 148 Coleman v, Sarrel, 1 Ves, J., 50
Jeffreys v. Jeffreys, Cr. and Ph., 1i8.
s Garrard v, Lord Lauderdale, 2 R. & M., 452 Meck » Kettlewell,
1 Hare., 469 ; Richards ». Delbridge, L. R., 18 Eq., 11 ; Heartley v. Nichol-
son, Ii. By, 19 M., 283 ; Batstone w Solter, L. R, 10 Ch,, 431 ; Bulhetk v.
Silvester, 45 L, J., Ch., 280.
¢ Fletcher v. Flotchor, 4 Hare, 67 ; Watson v. Parker, 6 Beav., 2833
Clough ¢, Lambert, 10 Sim., 174 ; Hales #. Cox, 32 Beav., 118 ; Bonfield
v. Hasgell, ib., 217,
* Dening v. Ware, 22 Beav., 184 i Hall o, Palmer, 3 Hare, 532,
% 14 8im., 631. * 8 Hare, 810.
1 Gee Patch v. Shore, 2 Dr & 8m., 589,
! ; Trons v, Smallpicce, 2 B. & Al, 551 ; M’'Cullech v, Bland, 2 Giff.,
% :
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If, however, the grantor adopts some other modeof transfer LE(;T‘UBI:
L

than that which is necessary to effect s complete assignment
of the property, the transferee will not be entitled uunless the
instrument can be construed as a declaration of trust. For
instance, an attempt to transfer shares or property of that
deseription by some other mode than that which is effec-
tual by the rules of the company or socicty in which the
shares are held is not an effectual transfer : as, for instance,
where the owner of shaves endorsed on the certificates the
words, “1 hereby assign, &e.,” to others, but no transfer
was executed, he was held to have a locus panitentin
s0 long as the gift was incomplete. So a power-of-attorney
given to the trustee to transfor will not be sufficient unless
he acts uponit! Again, where the transfer is in other res-
pects imperfect and does not operate on the whole property,”
and if the assignment or other mode of gift or settlement
is incomplete and the gift is intended to take effect by it,
the Court will not construe it as a declaration of trust, and
upon this ground give efiect to it, for then every imperfeet
instrument would be made effectual by being converted
into a perfect trust.* Where a cheque was given to one
in trust for amother, with a verbal direction that the
amount was 0 be in trust instead of a legacy given by will
to the proposed cestui qui trust, the declaration was held to
be inoperative ;* and where a cheque was given by the
owner to his young child with a declaration before wit-
nesses, but was afterwards retained by the owner till his
death? no trust was created. But an instrument executed
as a present and eomplete agsignment (not being a mere
covenant to assign abt a future time) is equivalent to a
declaration of trust ; therefore, such an instrument will pass
promissory notes of the grantor, thongh ueither specifically
mentioned in the deed, nor indorsed by him.® This case,
and the observations in Grant v. Grant,’ would seem; to a

1 Milroy ». Lord, ¢ D. F. J,, 264 ; Antrobus v. Smith, 12 Ves., 39 : Dillon
. Coppin, 4 M, and Cr., 647 ; Searle v. Law, 15 Sim., 95 ; Cunningham v.
Plankes, 2 Y, and 0.0.0,, 2456; Weale v, Ollive, 17 Beav,, 202 ; Moore v,
Moore, L. R., 18 Bq., 474.

* Woodford ». Charnley, 28 Beav., 96.

4 Milroy », Lord, 8 Jur, N. 8., 806 ; Richards v. Delbridge, I R., 18 Eq.,
11 ; Heartley v, Nicholson, L. R,, 19 Eq., 233 ; Bottle v. Knocker, 46 L. J..
Oh,, 159 ; Baddley v, Baddley, L. R., 9 Ch. Div,, 113 ; Fox v. Hawkes, L. R,
13 Ch. Div., 822 !

‘ Huﬁhe& v. Stubbs, 1 Hare, 476. ¥ Jomes ». Lock, L. R., 1 Ch,, 25,

% Richardson v. Richardson, L, R., B Eq., 636, * 34 Beav., 628.

L
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Leorums certain extent, to modify the doctrine in Milroy v. Lord,!
IL  whieh, however, was a decision of the Lords Justices, And

It noing if mothing more remains to be done or can be done by the
mare to be grantor or donor,—if, as far as he is concerned, the eonvey-
doned  ance or assignment is complete, and he has done all that
trust is  is necessary to be done, having regard to the nature of the
complete: roperty,~—the assignment or other assurance will be valid
in equity? Thus, an assignment of a policy of assurance

by deed is wvalid, although the grantor may retain the

deed and give no notice of the assignment to the office?

And where there was a voluntary assignment of a ¢chose-im-

action, followed by a power-of-attorney to receive it, this
would seem to be sufficient to give a right in equity to

have the deed enforced even after the death of the assignor.*

After a valid declaration of trust, the fact that the trust-

fund is found at the settlor's death mixed up with his own

moneys, does not affect the validity of the trust.”

Assign- When property is vested in a trastee, the cestwi que trust
ment. by may make a valid assignment of his beneficial interest, and
cestui que & : ; : it
trust. the assignee will have the right to enforce it by proceeding
Notice,  against the trustee” Notice to the trustee is not necessary
to perfect the trust, even as against a subsequent volunteer

who does give notice. As against the settlor an equitable

interest is perfectly transferred without nofice.” But a
voluntary assignment of a mere expectancy in an equitable

interest, not communicated to the trustees, does not amount

to the creation of a trust® If notice is not given, the

trustee will be justified in paying over the fund to the
grantor. And if the settlor conveys his equitable interest

Y8 .Jur., N. 8., 808, i

2 Qloane ¢ Oadogan, Sugd. V. and P.. 11th Ed., App; Edwards ». Jones,
1 M. and C., 238 ; Milroy ». Lord, 8 Jur, N. 8., B06. ;

3 Fortesoue v, Barnett, 3 M, and K., 36 ; Pearson ». Amicahle Assurance
Co., 27 Beav., 229 ; Pedder ». Mosely, 31 Beav., 159 ; Kekewich v. Manning,
1D M. G., 187. ’ y

4 Kiddill v. Farnell, 3 Sm. and G, 428 ; Weale ¢, Ollive, 17 Boav., 252
Woodford » Charnley, 28 Beav., 96,

5 Thorpe v Owen, b Beav., 224,

¢ Sloane v. Cadogan, Sugd. V, and P, 11th Ed., App; Kekewich o
Manning, 1 D.. M. G, 176; Donaldson v, Donaldson, Koy, 711; Voylen,
Hughes, 2 8. and G, 18 ; Pearson ». Amicable Assurance Co., 27 Beav.,
299 . Re Way, 2 D. J, and 8, 365 ; In re King I, R.; 14 C, D.; 179,

7 Burn ¢. Carvalho, 4 M. and Cr., 690 ; Donaldson ». Donaldeon, Kay,
ﬂl; Sloper v. Cot;trell, 6 E. and B., 504 ; Gilbert ». Overton, 2 H. and

110,

$ Meck #. Kettlewell, 1 Hare, 464 ; affd. 1 Phillips, 342 ; Penfold =,
Mould, L. R., 4 Eq., 564.

? Donaldson », Donaldson, Kay, 711.
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to trnstees, and directs them to hold it upon trust for ano- Lecrurs
ther, that will be as effectual as if he had declared himself 1L
a trustee.! BSo it will be sufficient if he directs his trustees ™
to stand possessed of the property upon the new trusts?

or oven if he assigns it to the new cestui gue lrust without
the intervention of a trustee.®

A voluntary settlement may be effected by a declaration wuat
of trust, by which the owner of property declares either amonts to
himself, or another person in whom the property is vested, diciasuition
8 trustee for the voluntary grantee? A declaration of of trust.
trust is not confined to any express form of words, but may
be indicated by the character- of the instrument” If the
sotblor shows no intention of keeping a control over the
settled property otherwise than as a trustee for the objects
of his bounty, the trust will be effectual® The tendeney of
modern decisions is to construe & voluntary settlement or
gift inoperative, as a complete transfer of the property as
a declaration of frust, if this can be done consistently with
the previous anthorities.”

A direction by the beneficial owner of property to his
trustees to hold it for others than himself acted upon by
the trustees is valid as a declaration of trust. Thus, where
the cestiwi qui trust of money in the hands of a trustee,
by deed without consideration, directed part of the divi-
dends to be paid by him for the maintenance of an infant,
or stranger, and covenanted to indemnify him, and agreed
to allow the same out of the dividends, and the trustee
accepted the new trust and acted upon the deed, it was
held that there was a valid executed trust created which
eould not be revoked.® :

A receipt in the form “received of A4, for the use of B,
«£100, to be paid to B at A.’s death” is a sufficient declaration

1 Gilbert ¢. Overton. 2 H. and M., 110.

2 Ryocroft v. Chiisty, 3 Beav, 238 ; M'Fadden v. Jenkins, 1 Hare, 458 ;
Lambe ». Orton, 1 Dr. and 3., 125.

3 Qotteen v, Missing, 1 Mad., 176; Collinson », Pattrick, 2 Keen, 123;
Godsal v. Webb, ik, 99,

¢ Collinson v. Pattrick, 2 Keen, 125,

% Kekewich v. Mannipg. 1 D. M. G., 176.
Y % Wheatley ¢, Purr. 1 Keen, 551 ; Vandenberg v. Palmer, 4 K. and
o 204,

7 Bee Kskewich ¢. Manning, 1 D. M. G., 176 ; Richardson v. Rishard-
gon, L. R., 3 Eq., 686,

" Rycroft «. Christy, 3 Beav., 288; and ree Bentley v. Mackay, 15
Beav., 12 ; M'Fadden ¢. Jenkyns 1 Ph.,, 153 ; Meck v. Kettlewell, 15, 342 ;
Gilbert v, Overton, 2 H, and M., 110, S

8
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of trust)  Tn Grant v. Grant? Lord Romilly said, that if 4,
having a sum of consols, were to say to B, “1 give you that
sum,” or to 0“1 have given that sum to B,” that would
be sufficient to make A trustee for B. See also Milroy v.
Lord? In Movgan v. Malleson! the donor made and
signed a memorandum, “1 bereby give and make over to
A a bond,” specifying it, but retaining it in his own posses-
sion; and it was held, that there had been a sufficient
declaration of trust in fayour of A°

A banker, who debits himself in his books with money
in favour of another, thereby declaves himself a trustee of
it® So, where a person deposits securities for money in
the haunds of a trustee, stating that he intends them as &
provisiou for the voluntary grantee.’ ;

An assignment, or attempted assignment, by the grantor,
of property, in a way which is ineffectual to pass the in-
terest, will be good if the assignment is upon trust for the

rantee in such terms that the Court can construe it as a
eclaration of trust by the grantor®

An assignment, of a chose-in-action, with a power-of-
attorney to enforce payment, coupled with a declaration
that the fund shall be held upon certain trusts for the benefit
of the assignor, and ultimately of the assignee, is valid.”
And & declaration of trust will be valid though the
settlor may vetain a control over the fund" or keep the
instrument declaring the trust in his possession” A mere
expression of intention to be carried into effect by some
future act does not amount to a declaration of trust.”?

1f a settlor conveys his property to a trusteé in such a
manner as to completely divest himself of it, and the

1 Moore v, Darton, 4 DeG. and Sm., 517 ; see also Paterson v, Murphy,
11 Hare, 88,

2 84 Beav., 623. * R Jur., N. 8., 809, * L. R, 10 Eq., 475,
* fn o Bellasis® Trusts, L. R, 12 Eq., 218 ; Warriner v. Rogers, I R.,,
16 Eq., 349,

o Stapleton v, Stapleton, 14 Sim., 186. )

" Waison, 284, citing Arthur v, Clarkson, 14 W, R. (Bng.), 754

8 Airey v. Hall, 83 Sm and G, 315 ; Parnell v. Hingston, ib., 337.

9 Parnell 7, Hingston, 3 Sm. and &, 337; see also Lewin, Tth Tdn.,
. 64, and In re King, L. R, 14 C. D,, 179, ;

“: Wheatley v. Purr, 1 Keen, 551 ; Vandenberg v. Palmer, £ K. and

J., 204.

" Re Way's Trust, 2 DeG. J. 8., 365; Fletcher ». Fletcher, 4 Hare,
87 ; Hope v. Harman, 11 Jur.,, 1097.

% Bayley v Bouleott, 4 Ruse, 345,
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trustee subsequently disclaims, the accident of the dis- Lrcrong
claimer has been held not to vitiate the deed, but the
Court will appoint a new trustee.! .

If the person in whose favour a voluntary gift is made
incurs expense in respect of the property, the subject of
the gift, with the sanction of the donor, he may call for a
eonveyance of it.?

A complete voluntary settlement cannot be revoked by Seitlor
a subsequent voluutary settlement, even if the property fir'el
becomes re-vested in the settlor, for he will then take it volwita-
not absolutely, but as a trustee.® s Ty
' According to Shiah law, a man who devotes properly
to charitable or other uses, and transfers the proprietary
right therein to a trustee, canmot, at his pleasure, take 1t
back from the trustee, whom he has constituted thie owner,
and give it to ancther person, unless, on the ereation of the
trust, he has reserved to himself the right to .dosoin
express terms.’

But if a person, without the privity of any one, and
without receiving consideration, meakes a disposition as
between himself and trusiees for purposes connected with
himgelf, he is merely directing the mode in which his
own property shall be applied for his own benefit, and the

deed will operate merely as a power to the trustees and
~ will be revocable by the party makiug it, for the settlor
being the only cestui que trust, may direct the disposi-
tion of his own trust-fund.’

If a voluutary settlement has been obtained by fraud Setting
or undue influence, or has been executed under a mistake, ff:.';u'f,wy
it may be set aside.’ settlement

A voluntary settlement made with the intention of Defrauding
defrauding creditors will be void as against them under “*dors
the Statute 13 Eliz, cap. 5.7 This Statute is in force in the

I Lewin, 7th Ed., 64, citing Jones v, Jones, W. N., 1874, p. 190

2 Dillwyn v. Llewelyn, 4 De@h, F. and J., 517.

® Newton ». Askew, 11-Beav.. 145; Ellison e Blligon, & Ves,, 636 ;
Smith «. Lyne, 2 Y. & 0. C. €., 345 ; Paterson ». Murphy, 11 Hare, 85,

' Hidait-oon-nissa v. Syud Afzul Hossein, 2 N. W. P., 420.

¢ Kenye Dass Byragee v, Ramgopal Ghose, 16 8, I, A, 28,

® Huguenin v. Basley, 14 Ves., 273 ; Forshaw v. Welsby, 30 Beay., 243 ;
Nanuey ». Williame, 22 Beav., 452 ; Davies v. Ofty, 36 Beav., 208 ; Bindly
#. Mulloney, L. R., 7 Bq., 443 ; Manning », Gill, L. R., 13 Eq., 485 ; Rujabai
v, Ismail Abmed, 7 Bom., 5.

* Gooche's case, b Rep., 60, a; and Nunn »z, Wilson, 8 T, R, 521 ;
Doe v, Ball, 11 M, & W., 531,




60
LECTURE

1L

DEFRAUDING CREDITORS.

Presidency-Towns.!  In Skam Kissore Shaw v Cowie® it
was held to be applicable to persons other than European
British subjects ; and in Goanabhai v. Srvinivasa P-E.Eia.i,a-
tlie Cowrt say that the principles applied in the English
cases way fully be made applicable to voluntary trans-
actions between patives!  But in dsimunnissa Begum v.
Dule) Bittleston, J., seemed to think that the Statute did
not apply. .

The absence of consideration is taken to be comprised
in the term ¢ fraudulent,” though the Act does not speci-

ally refer to voluntary conveyances in so many words.”

To what
property
Statute
applicable,

Question
of frapd is
oue of fact,

But ‘the extent of the value given is not taken into
consideration ; the question is, whether the transaction was
one of bargain or of gift merely, and the fact that some
value, €., & covenant to indemnify against expenses, was
given, may be proved aliunde! Volunteers, who are
creditors, for instance, under bonds or obligavons given
without valuable consideration, are as much entitled to
the benefit of the Statute as any other creditors.®

An assignment of property which cannot he taken in
execution is not, within the words of the itatute an
assignment of property with the intent to delay creditors,
inasmuch as creditors could never have had execution or
satisfaction out of such property” An assignment of
choses-in-action is not within the Statute during the life-
time of the assignor, except as regards such as can be
taken in execution.”

The question as to whether the assignment was with the
intent to hinder, delay, or defraud creditors, is one of
fact; circumstances of suspicion do not amount to proof of
fraud! even when the conveyance is absolute and the
grantor remains in possession, though this is generally

1 Seo Stokes's Older Statute, Introd., iv.

2 2 Ind, Jur., 7. 14 Mad. H. 0., 84. *

4 Apd see Soodheckeena Chowdrain = Gopee Mohun Bein, 1 'W. R.,
41 : Judah ». Mirza Abdool Kurreem, 22 W. R., 60.

5 6 Mad, H. C., 474.

9 Doe v, Manning, 9 Gast, 59 ; De¢ v. Rusham, 17 Q. B, 728 ; Willats
. Bushy, 5 Beay., 198,

? Pott v. Todhunter, 2 Coll, 76; Townend v. Toker L. R., 1 Ch,, 446.

8 Adames ¢, Hallett, L. R, 6 Eq., 468,

® Rider v. Kidder, 10 Ves., 360; Noroutt », Dodd, Cr. and Ph,, 100;
Barrack » McCulloch, 3 K. and JJ,, 110 ; Stokoe ». Cowan, 20 Beav,, (37.

I Norcutt v. Dodd, Cr. and Ph,, 100,

W Martindale v. Booth, 3 B. and Ad., 498 ; Hale v. Saloon Omnibua Co.,
4 Drew., 492, . ;
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considered to be an indication or badge of fraud! But Lrcrves
where the conveyance is not absolute, to take effect imme- 1L
diately, as in the case of mortgage, and the mortgagee is
‘not to take possession until a default in. the payment of
the mortgage-mouney, then, as the nature of the transaction
does not call for any transmutation of possession, the
absence of snch transmutation seems to be no evidence
of frand? 1If it be found ‘as & faet that there was no
fraud, the conveyance will, as a rule, be good under the
Statute.? .
When the assignment is not absolute, but by way Of Assigu-
mortgage, as the retention of the possession by the morts meu by
gagor until default in payment is in accordance with the wergage.
deed, the assignment is not fraudulent.? it
A valuable eonsideration will not support a conveyance if Valuable
there be mala fides, and an intent to delay ov defrand ere- {ivdera-
ditors. Even an ante-nuptial marriage settlement may be support
set aside.  Of course, those who undertake to impeach for};"};" mala
mole fides a deed which has been executed for valuable
consideration, have a task of great difficulty to discharge”
So, if the object of the conveyance be to place the property
beyond the reach of process; or to defraud future ereditors,
it will be void, though it may be, or may purport to be,
for value’ An assignment by a prisoner, on the eve of Sule to de-
trial for felony, of all his effects upon certain trusts, i 19k Gro Wy
within the Statute, and void as against the Crown;? but
otherwise, if made bond fide and for value, for instance, to
secure an existing debt.
A sale of property for good consideration is not fraudu- Assign-
lent and v'oirrl), merely because it is made with the intention Pi®"t

fnvour of

to defeat the expected execution of a judment-creditor.” one credis
And a bond jfide assignment for the benefit of creditors *r-

' Twyne's case, 8 Rep., 80 ; Martindale ». Booth, 3 B, & Ad., 498.

418m. L.C, 15.

8 Martindale 2. Booth, 3 B, and Ad., 498 ; Freeman » Pope, L, R,
5 Ch., 538,

* Edwards v. Harben, 2 T. R., 587.

8 Hurman v, Richard, 10 Hare, 89 : Strong v. Ssrong, 18 Beav,, 408
Bott v, Smith, 21 Beav.. 511 ; Columbine v, Penhall, 1 Sm. and G., 228;
Acraman v, Corbett; 1 J. & H, 410; Bulmer ». Hunter, L. R., 8 Eq., 46.

¢ Barling », Bishopp, 29 Beav.. 417; Reéese River Co. v. Attwell, L. K., TEq.,
347 ; Blenkinsopp v. Blenkinsopp, 1 In M. G., 495, See, however, Darvill
@, Terry, 6 H. and N., 807 ; Hale v, Saloon Omnibus Cuo., ¢ Drew., 402,

T Baunders v. Watson, 4 Giff., 179,

% Chowne v. Baylis, 31 Beav., 351,

* Wood v, Dixie, 7 Q. B., 892,
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-anl-al'tsna generally is not within the Aet, though made with the

intent to delay an individual ereditor’ But an absolute
assignment, in consideration of a past debt, of property of
much greater amount than the debt, by a person in a
dying state, is void as against other creditors under the
Statute? The Statute only mentions feigned and fraudu-
Volwotars Jont gifts and conveyances. But, however, voluntary con-
within  veyances or settlements have been held to be within the
Statute.  Qpatute if made to hinder or defraud ereditors. The mere
fact that the settlement is voluntary will not invalidate

it. The principle is this: The language of the Act being,

that any conveyance of property is void against ereditors

if made with intent to defeat, hinder, or delay creditors,—

the Court is to decide in each particular case whether, on

all the circumstances, it can come to the conclusion, that

the intention of the settlor in making the settlement was

to defeat, hinder, or delay his creditors®  Nor will the fact

that the settlement comprises all the settlor’s property be
sufficient ground for setting it aside! And extrinsic evi-

dence is admissible to show, that valuable consideration

was in fact given for a deed which appears on the face of

it to be voluntary,” or that the settlement was bond fide,

though the practice of framing ceeds so as not to show the

real nature of the transaction carried out by them ought

fndebted- 0 be discouraged.® The indebtedness of the settlor at
uessof  the time of the setblement is usually relied upon as
" ghowing the intent to delay and defraud creditors; but

it is only one of the circumstances which the Court has

to consider.” The indebtedness need not be to the extent

of insolveney, though this was formerly held to be neces-

gary® Buat this is not the law now. “ With respect to vo-

luntary settlements,” said Wood, V. (,* “ the result of the

1 Pickstock v, Lyster, 3 M. & 8, 871 ; Harland v. Binks, 15 Q. B, 713 4
Fvans v. Jones, 3 H. & C., 423, y

? Stokoe v. Cowan, 7 Jur, N. B.,901, As to the right of a ereditor to
follow the assets of o deceased Hindu into the hands 'of a purchaser for
value, see Jamyatram Ramchandra v. Parbndhas Hathi, 9 Bom., 116,

3 Thompson ». Webster, 4 Drew, 632 ; Holloway ¢. Millard, 1 Madd.,
414 ; Holmes ». Penney, 8 K. & J,, 90.

4 Alton v, Harrison, L. B., 4 Ch., 622; Allen v. Bonnett, L. R. 5 Ch.,
677; B parto Games, L. ., 12 C. D., 314,
% Gale v, Williamson, 8 M. and W,, 405.

¢ Thomson ». Wehster, 4 Defi. and J., 600,

* Richardson . Smallwood, Jae., 566,

5 Lush ». Wilkinson, 5 Ves., 384. '

¥ Holmes v, Penney, 3 K, and J., 994 Crossley . Elsworthy, L, R,
12 Iq., 168 ; Taylor 'z, Coenen, L. R., 1 Ch, Div., 636,

o ——
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anthorities is, that the mere fact of a settlement being volun- Lﬁ-rﬁuuﬁ

tary is not enough to render it void against creditors : but
there must be unpaid debts which were existing at the
- time of making the settlement, and the settlor must have
been at the time not necessarily insolvent, but so largely
indebted as to induce the Court to believe that the inten-
tion of the settlement, taking the whole transaction to-
gether, was to defraud the persons who, at the time of
making the setblement, were creditors of the settlor?

On the other hand, although indebtedness to this extent
may not exist, and the property of the grantor, not subject
to the conveyance, may be enough to pay his debts existing
at the time of the conveyance, it will not necessarily be
good. “If)” said Lord Westbury, C,* “the debt of the
ereditor by whom the voluntary settlement is impeached
existed at the date of the settlement, and it is shown that the
remedy of the ereditor is defeated ordelayed by the existence
of the settlement, if is immaterial whether the debtor was or
was not solvent after making the settlement. But if a
voluntary settlement or deed of gift be impeached by sub-
sequent creditors whose debts had not been contracted at the
date of the settlement, then it is necessary to show either
that the settlor made the settlement with express intent ‘to
delay, hinder, or defraud creditors,” or that, after the settle-
ment, the setflor had no suflicient means or reasonable
expectation of being able to pay his then existing debts,—
that is to say, was reduced to a state of insolveney ; in
which case the law infers that the settlement was made
with intent to delay, hinder, or defraud ereditors, and is
thevefore fraudulent and void. It is obvious that the fact
of a voluntary settlor retaining money enough to pay the
debts which he owes at the time of making the settlement,
but. not actually paying them, cannot give a ditferent.
character to the settlement or take it out of the Statute.
It still remains a voluntary alienation or deed of gitt,
whereby in the event the remedies of creditors are delayed,
hindered, or defraunded.”

The mere fact that the settlement has in the event pre-
vented a creditor, who was such when it was made, from

.Y Bee also Skarf v. Soulby, 1 Mac. and G., 375 ; Thompson v. Webster,
4 DeG. and J.; 600; affd, 7 Jur. (N. 8), 531 ; Kent v. Riley, L. R,,
14 Eq., 190; Gnanabhai v. Srinivasa Pillai, ¢ Mad, I, C., 84,

* Spirelt v, Willows, 3 D. J, and S , 293,

63
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Lrorure obtaining payment of his debt, is not of itself sufficient, to

IT.

Secured
debits.

Considera=
tion paid
to third
pRrson.

L) Voluntary
# L seitlement
only void
as arainst
existing
creditors.

TUnless
fraud.

enable him to set 1t aside.!

Although the settlor may be indebted, yet if the debis
are secured,! or if they do not exceed such ovdinary debts
as every person must incar, as for instance, for ordinary
household expenses, and if the settlor has the means of
paying them,’ the settlement will not be void, and & fortiori
the settlement will be good, if the settlor was solvent at
the time he made it

A conveyance, if otherwise within the Statute, will not;
be taken ont of it merely because the consideration for
it is not for the benefit of the grantor, but of another
person. Thus, where a person in insolvent circumstances
sold his business in consideration, in part, of an annuity
to his wife, it was held that the wife was not entitled to
the annuity as against her husband’s ereditors.® .

A merely voluntary settlement would seem to be void
only as against existing ereditors’ but subsequent creditors
may sue to set it aside if any of the antecedent debtors
remain unsatisfied.” If it can be shown that the settlor,
though indebted at the time he made the settlement, has
since paid every debt, it is difficult to say that he executed it
with an intention to defeat or delay creditors, since his subse-
quent payment shows that he had not such an intention®

A deed, in fact fraudulent, and executed expressly to
hinder and delay future creditors, may be impeached by
them, though there were no creditors ab the date of the
deed, or they have subsequently been paid. And it may be
set aside without proof of actual intention to defeat or
delay creditors, if the circumstances are such that it would

~ necesharily have that effect.”

‘1 Freeman v, Pope, I R., 5 Ch., 538, See aleo Crossly u. Elsworthy,
I.R., 12 Eq., 158 ; Mackay v. Dounglas, L. R. 14 Eq., 106; Cornish v,
Olark, L. R., 14 Eq., 184 ; Azim-un-Nissa Pegum . Dale, 6§ Mad. H. €., 469.
% Stephens v, Olive, 2 Bro. C. C., 90 ; Skart v, Soulby, 1 Mae. & G., 375,

s Qarf ¢. Soulby, 1 Mac. & G, 875 ; Lush # Wilkingon, 5 Ves., 3875
Kent v. Riley, L. K., 14 Eq.; 180, :

4+ Kent v. Riley, L. R., 11 Eq., 190.
_ & French ¢. French, 6 D.M. G, 95 ; Neale v. Day, 4 Jur,, N. 8., 1225.

¢ Kidney ». Coussmaker, 12 Ves.,, 136 ; T'ownsend v, Westacott, 4 Beav.,
58 » Spirett v. Willows, 3 DeG. J. and 8., 203,

7 Richardson ¢. Smallwood, Jac., 558 ; Ede ». Knowles, 2°Y. and C. 0. C.,
172 ; Jenkyn . Vaaghan, 3 Drew,, 419; Freeman . Pope, L. R., 5Ch., 6538,
. & Jankyn 2. Vaughan, 8 Drew., 425,

® Barling . Bishopp, 29 Beav., 417 ; Reese River Company v. Atwell,
L. R, 7 Bg., 347 ; Ware ¢. Garduer, L R., 7 Eq., 317 ; Freeman o, Pope,
L. R., b Ch,, 538,
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It is nob necessary that a ereditor should have obtained Lecrure
a judgment, lien, decree or charging ovder; without any I
of these he may sue to impeach the validity of a frandulent
conveyance, Bub he must have obtained such a judgment,
&e., before he can have execution against the property
comprised in the deed.! -
~ The setblement, is only void to the extent necessary to How fur
deal with the estate for the satisfaction of the creditors, sttement
the creditors of the settlor,? and is good as against the
grantor and his assignees,” parties who assent to, and coneur
1n, it ;* such as volunteers claiming under him, for instance,
devisees”® and strangers.®

In all other respects it is good, and will not be set aside
merely because it is voluntary.’

If the eonveyance or settlement be voidable, the yvolun-
tary grantee may, before it is avoided, make a valid transfer
to a purchaser for value.®

The Insolvent Aect 11 and 12 Viet, cap. 21, provides, Insolvent.
section 9, that if any person who would be deemed a trader At &%
liable to become bankrupt, with intent to defeat or delay his
creditors, shall make any fraudulent gift, graut, conveyance,
delivery, or transfer of any of his lands, tenements, money,
goods, or chattels, such an act may be deemed an act of
insolvency on which his eroditors may petition.

Section 24 of the [nsolvent Act provides, “ that if any in- Section 24,
solvent who shall file his petition for his discharge under the
Act, or who ghall be adjudged to have committed an act of
insolveney, shall yoluntarily convey, assign, transter, charge,
deliver, or make over any estate, real or personal, security
for money, bond, bill, note, money, property, goods, or
effeets whatsoever to any creditor, or to any other person,
in trust, for or to, or for the use, benefit, and advantage of
any creditor, every such conveyance, assignment, transfer,
charge, delivery, and making over, if made when in in-

i

! Reese River Company v, Atwell, T.R. 7 Hq., 847 ; Colman 2. Croker,
1.Ves., J., 161 ; Goldsmith v. Russell, 5 D. M. G., 547 ; Collins v. Burton,
S A DL and J, 612, .

# Cartis v, Price, 12 Ves,, 89,

! Robinson ». M'Donnell, 2 B, and Ald., 134.

4 Olliver v. King, 2 Jur., N. 8., 312.

* Villiers v. Beaumont, 1 Vern., 100. A

¢ Bossey ¢, Windham, 6 Q. B., 166, i
I;Equ 0. Cureton, 2 M. and K., 503 ; De Hoghton ». Money, L. R,

o 104,
# Morewood . South Yorkshire Railway Company,3 H. and N., 708 ;
Danbeny v, Cockbum, 1 Mer., 626,
9
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angurm golvent circumstances, and within two months before the

Defrauding

purchaser,

date of the petition of such insolvent, or of the petition
on which an adjudication of mmlvgncy may have proceed-
ed, as the case may be, or if made with the view or inten~
tion, by the party so conveying, assiguing, transferring,
charging, delivering, or making over, of petitioning the
said Court for his dischar a8 from custody under this Aet, or
of committing an act of insolvency, shall be deemed, and is
hereby declared to be, frandulent and void as against the
assignees of such insolvent.”

To constitute a frandulent preference, two things must
coneur-—1st, the act of preference must be voluntary on the
part of the debtor; 2ndly, it must have been done by him
when in such a state of insolvency, as that, it may or
must be inferred, that bankruptey was then in his consider-
ation. And therefore when an assignment or conveyance
is made by a debtor to a creditor upon the demand of the
latter for payment or security, it will not be fraudulent.!

The Statute 13 Eliz, cap. 5, with which we have been
dealing, relates to ereditors. Another Statute of the same
reign, which applies in India to the same extent as 13 Eliz,
cap. 5* (27 Eliz, cap. 4), made perpetual by 30 Eliz, cap. 18,
section 3, relates to purchasers. This Statute, in substance,
enacts, that all conveyances, grants, charges, leases, estates,
ineumbrances, and limitations of use or uses, of, in, or out
of any lands. tenements, or other hereditaments whatsoever,
made for the intent to defraud and deceive such person or
persons, bodies politic or corporate, as had purchased, or
should purchase, in fee-simple, fee-tail, for life, lives or
years, the same lands, tenements, or hereditaments, or any
part thereof, or to defraud and deceive such as had ox
should purchase any rent or commodity in or out of the
same or any part thereof, shall be deemed or taken only as
against that person and persons, bodies politic and corpo-
rate, his and their representatives, and persons claiming
under them for good consideration, utterly void, frustrate,
and of none effect, any pretence, colmu felgued consider-
ation, to the contrary notwithstanding.

The Statute (s. 4) does not extend to defeat any con-

' Ex parte Tempest, L. R, 10 Eq., 648; affd,, L. B., 6 Ch,, 70. Astoa
loan made on the eve of insolvency, see Zn 7 0Bungneedhur Khet.lrv, 1.L.R.,
2 Calc., 359 ; and a8 to a pledge of goods by an insolvent and re- "delivered
to him on commission sale, see In re Murray, I, L, R., 3 Cale., b6.

* Bee ante, p. bY.
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veyance, assignment of lease, assurance, grant, charge, lease, Lectune
estate, interest or limitation of use, of, on, or out of any
lands, &o., for good consideration and bond fide.

The Statute does not extend to settlements of personal Statute
estate,! being in this respect unlike the 13 Eliz, cap. 5; and v
therefore a voluntary settlement of chattels, personal, will personal
not be defeated by a subsequent sale? Mortgagees® and *'***
lessees® are purchasers pro tanto; but a judgment-creditor
is mot, and has, therefore, no title on that ground to sel
aside a prior voluniary settlement.’

The settlor himself cannot defeat the settlement by an When
admission of the receipt of money,’ and if he has con- setloruay
tracted to sell, the contract may be specifically enforced A
against him ;7 but a Court of Equity will not, as against an
unwilling purchaser, assist a vendor to defeat a prior
voluntary settlement made by himself, though it will if
the Furchaser is willing to complete on having a good
title® or if there has been part performance by the pur-
chaser receiving possession and payment of part of the
purchase-money ;' and notice to the purchaser of the settle-
ment is immaterial’® But the purchaser may sue the vendor
and trustees and cestuis que trustent to enforce specific
performance,’ though he cannot require the voluntary deed
to be delivered up to him to be cancelled® The voluntary
grantee has no equity to the purchase-money as against the
vendor®

To avoid a prior conveyance, however, to a volunteer, Subsequent
the subsequent purchase must he for value, and the con- ‘l:l'l:;l"i'}:“
sideration must not be grossly inadequate, or a presumption for value,

1 Jones v. Croucher, 1 8. and S,, 315,

2 Bill 2. Qureton, 2 M. and K., 503 ; M'Donnell ». Hesilrige, 16 Beav.,
346 ; Meek v, Rettlewell, 1 Hare, £73.

£ Poe v, Webber, 1 A, and B,, 783 ; Dolphin ». Aylward, L. R., ¢ H. L,
436 ; Ede ». Knowles, 2 Y. end O, C. C,, 173,

4 Gopdright: ». Moses, 2 W. Bl., 1019,

5 Reavan v. Lord Oxford, ¢ D. M. G., 507,

8 D¢ v. Webber, 1 A, and E., 733.
. % Buckle v, Mitchell, 18 Ves., 100 ; Dakin ». Whimper, 26 Beav., 665.
Hops Azimunnisse Begum », Dale, 6 Mad. H. C., 474,

3 Smith ¢, Garland, 2 Mer., 128 ; Clarke ». Willott, L. R., 7 Exi, 313;
Peter v, Nicholls, I. K., 11 Lq., 391

¥ Peter v, Nicholls, L. R.. 11 Eq., 391.

10 Buckle o, Mitehell, 18 Ves., 100 ; Doe v, Manning, 9 Bast, 59.

' Daking #, Whimper, 26 Beav., 568 ; Townend v, Toker, L. R, 1 Ch,
447,

12 De Hoghtor v. Money, LR, 1 B, 164

% Dakin ¢, Whimper, 26 Beav,, i68.

I
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REVOCATION OF SETTLEMENT,

of fraud and collusion will arise When the subsequent
conveyance is a mortgage, the voluntary grantees will be
entitled, subject to the mortgage? There is an exception
£0 the rule in the case of charitics, for a voluntary endow-
ment of a charity will not be defeated by a subsequent
conveyance for value?

The operation of the Statute is to destroy the estates
created by the voluntary conveyance as against the pur-
chaser, who cannot, therefore, be affected by the trusts of
those estates* But the voluntary settlement will be
defeated so far only as may be necessary to give effoct
to the subsequent conveyance” A purchaser from the heir
or devisoe of & person who has made a voluntary settle-
ment ig not entitled to set aside the settlement.®

If personalty be settled on certain specified trusts in
favour of volunteers, and the trusts are acted mpon, the
cottlement cannot be altered by any subsequent settlement.’

As a person claiming under a will is a volunteer, a vo-
luntary settlement will not he revoked by a subsequent
will disposing of the settled property, even if the object is
the payment of the settlor’s debts ;* And a purchase in the
name of a wife or child is not within this Statute.’ .

The 5th section of the Statute 27 Eliz, cap. 4, in sub-
gtance declares, that if any person shall make any convey-
ance, gift, grant, devize, charge, limitation of use or assurance
of, in or out of any lands, tenements, or hereditaments,
with any clause of revocation, determination, or alteration
at his will or pleasure, and after such conveyance, gift, &c.,
shall convey or charge lands, &e., for money or other good
consideration—the said first conveyance or grant not being
revoked—the said former conveyance, grant, &e, shall, as
against those claiming under the latter conveyance, &e, be
deemed void. .

I Tios v. Routledge, Cowp., 706 ; Metealfe ». Pulvertolt, 1 V. & B, 184.
2. Hales v. Cox, 82 Beav.,, 118,
g 3 Corporation of Newcastle ». The Attormey-General, 12 0. and By
02,
1 Currie v. Nind, 1 3L and Cr,, 17.
5 Groker v. Martin, 1 Bligh., N. 8, 578 ; Dolphin v. Aylward, L. Ry
4 H. L., 486.
8 Doe v, Rusham, 17 Q. B., 723 ; Lewis ¢. Rees, 3 K, and J., 138.
7 Newton 2. Askew, 11 Beav., 145 ; Rycroft ». Christy, 8 Besv., 238.
¢ Bale 2, Newton, 1 Vern,, 464 ; Jeffreys v. Jefirays, Ur. and Ph., 138,
» Chritty ». Courtenay, 13 Beav,, 96 ; Barrack v. M'Culloch, 8 K. & I
110 ; Drew o, Martin, 2 H. and M,, 130,
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8,
for value (s. 6). It avoids the firsh conveyance, though il
to a purchaser for value,' and cannot be evaded by making ygeer of _
the exercise of the power apparently conditional, as that Statute. A
the consent of a third person appointed by the grantor
shall be obtained.’ k
The reservation of an unlimited power of leasing is in i
effect a general power of revocation.® So, a power to mort- 4
gage, unless it he limited to a specified sum upon an estate
of much greater value.*
A settlement with power of revocation is void as against
a subsequent purchaser, although the settlor has released
or extingunished the power previously to the sale;® unless
the release was for value, the settlement containing the
power being also for value®
Conveyances or settlements will not be void as against Valuable
purchasers or creditors if supported by a valuable consi- gheideras
deration, except in cases where a power of revoeation is
reserved to the settlor, the mere quantuwm of consideration
is in general not material.”
Marriage, according to English law, is a valuable consi- Marrisge.
deration, and will support a settlement’ Though, as a
general rule, a settlement after marriage even upon a wife
or children is voluntary, there being merely a moral con-
sideration which will not support a promise or settlement.”
But an additional portion received by the wife after the
marriage will support a post-nuptial seitlement on her and
- her children.!’ f
A release by a wife of the past income of property
settled to her segmarate use, or her eoncurrence in a parti-
cular gettlement,” or the release of her jointure® or right

The Act does not apply to mortgages made bond fids and LECTURE | «

! Hungerford v, Barle, 2 Vern,, 261.
i ? Btanden ¢. Bullock, 3 Rep., 82, b ; Lavender v. Blackston, 3 Keh,,
i
* Lavender . Blackston, 3 Keb., 527.
4 Jenking v. Keymis, 1 Lev,, 150,
* Bullock v. Thorne, cited in Sug. V. & P., 722,
¥ Bug. V. and P, 722
" Townend v, Toker, I, R, 1 Ch, 446; Bayspoole ». Collins, I, R,,
6 Ch,, 228, : 4
& Ford ». 8tuart, 15 Beayv,, 499 ; Fraser ». Thompson, £ D, and J., 661.
p ;. Jaﬁéey #, Jeffrey, 1 Cx. and Ph,, 138 ; Moore ». Crofton, 3 J. and |
k., 438, : N8 L
" Ward ». Shallett, 2 Ves., 18 ; Ramgden v, Hylton, ibid, 508, 0
' Harman ». Richards, 10 Hare, 81, A
' Ball v, Burnford, Prec, Ch., 113, :
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Lecruse of dower,! or a charge by her upon her own estate? will
support a settlement by her husband. So the payment of
the settlor’s debts by a third person is a good consideration
for a settlement upon his wife and children® and a loan
to him will be a good consideration for a settlement upon
himself for life with rerainder to his children?*

So if a person ineur expenses on the faith of a settle-
ment, and in addition enters into a covenant to indemnify
the settlor against certain incumbrances, there will be @
good consideration for a settlement.”

The release or surrender of & voluntary bond is a good
consideration to support a substituted bond, unless with a
fraudulent design, as by an insolvent to substitute an avail-
able security for one that could not avail against creditors.®

i Settlements founded upon immoral considerations are

Gl . of course void. See ante, p. 48.

Extrin- A settlement in form voluntary may be shown from
feevi- . extrinsic evidence to have been made for valuable cor-

; missible to 8ideration,” And, if necessary, an inquiry may be directed
;":;lwnl;: as to whether the settlement was founded on any and what
' SE valuable consideration, for the consideration need not actu-
ally appear.®
In Bayspoole v. Collins? the owner of property, which
was worth, beyond an incumbrance to which it was sube-
Ject, about £1,800, was persuaded by 4, a relative of his
. wife, to make a post-nuptial settlement of it on his wifo
and children. As an inducement to do this, 4 lent him
£150 on his promissory note. The settlement was execut-
ed, but no mention was made in it of the advance of
£150. It was held, that the loan was a sufficient valuable
consideration to sup}aort, the settlement against a subse-
quent mortgagee of the settlor,
A conveyance to a trustee in trust to pay the debts of
the grautor, although it may be void as regards them, wili,

! Jones 2. Boulter, 1 Cox, 288.

2 Lady Arundel v, Phipps, 10 Ves., 139,

? Holmes ». Penny, 3 K. and J., 90 ; Scott v, Scott, 4 H, L. Cos,, 1065,

* Thompson v. Webster, 7 Jur., N, 8,, 681,

5 Townend ». Toker, L. R., 1 Ch., 446,

¢ Eu parte Berry, 19 Ves., 218,

? Pott v, Todhunter, 2 Coll,, 76.

* Kelson v. Kelson, -10 Hare, 386 ; Gully ». The Bishop of Exetor.
2 Moo, and P.; 266 ; Mildmay's case, 1 Rep., 176 ; Leifchild's case, L. R,
1 Eq., 231 ; Tull v, Parlett, M, and M., 472,

* L. R, 6 Ch., 228,
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nevertheless, entitle the assignee to take proceedings against Lrorone
persons in possession of the property which is assigned.! 1L

- Where a settlement or conveyance, whether by transfer s.e.
of property or declaration of trust respecting it, is effactual, ment not
and nof oﬁen to objection npon any of the foregoing 3¢ 44
grounds, the grantor cannot avoid it, nor will the Court ¢ antors
sot it aside.  Although the Court will not assist the comple-
tion of yvoluntary deeds, it does not lay down, as a rule, that
they are always void; the mere alteration of intention is
not sufficient to induce the Court to interfore and cancel
an instrument which was fully understood and deliberately
executed by the grantor?

And a settlement will not be revoked though the trus+
tees of the property re-convey it to the ,gra.ntm-,3 in which
case they Willlba guilty of a breach of trust.*

So the settlement will remain in foree, though the settled
property may eome back into the hands of the settlor.’

In Forshaw v. Welsby® it was beld, that a voluntary voluntary
settlement containing no power of revocation, made by a st
person in expectation of death, ought to be set aside at hig ton tor
mstance, as 1t was not intended to be operative in the evens desth.
of his recovery. Each case, however, must depend upon
its own circumstances. The absence of a power of revo-
cation in voluntary settlements is an important circums-
stance in considering them. When they are not intended
to be irvevocable, such a power should be ingerted. Where
it is wanting, the argument is usually urged that the
non-insertion is contrary to the intention of the settlor,
particularly where the settlement is for the benefit of per-
sons to be ascertained at a future time.”

The party taking a benefit under a voluntary settlement
or gift containing no power of revocation has thrown upon
him the burden of proving that there was a distinet
intention on the part of the donor to make the gift irre-

! Glegg v. Rees, L. R, 7 Ch., 71,
* Bill ». Cureton, 2 M, and K, 508 ; Toker », Toker, 81 Beav., 620 ; afid.,
3 DeG. J. and 8., 487 ; Shafto v. Adams, 4 Giff., 492.
* Ellison v. Ellison, 6 Ves., 656 5 Smith », Lyne, 2 Y. andC. C, C,, 346 ;
Paterson o, Marphy, 11 Hare, 88,
 M'Dounell v, Hesilvig, 16 Beav., 346.
® Smith ». Lyne, 2 Y. and C. 0. C., 845; Gilbert v, Overton, 2 H. and
M., 110,
1% 80 Beav., 243 and see Phillips v, Mullings, L. R., 7 Ch,, 244,
? Forshaw v. Welshy, 30 Beav., 243: and see Nanuey @, Williams,
22 Beav,, 462 ; Hall v. Hall, L. R,, 8 Ch., 430.
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vocable: and where the eircumstances are sach that the
donor ought to be advised to retain a power of revocation,
it is the guty of a solicitor to insist upon the insertion of
such a power, and the want of it will, in general, be fatal
to the deed!

The Court will not rectify a voluntary settloment ab
the instance either of the grantor or of the grantee, unlesy
there has been a mistake common to all parties: and
where it does not express the intention of the parties,
and is impeached, it cannot be reformed except with the
consent of the donor.*

The mere retention of the instrument of settlement or gift
by the settlor is immaterial, if there is nothing to show
that the settlor did not intend it to operate immediately.*

So is its destruction and the non-communication of its
contents to the trustees or cestwi que trust? and it found
cancelled among the papers of the grantor after his deabh,
it will be enforced against his representatives upon the
presumption that it was improperly cancelled.® .

An instrument vesting property in trustees for the
beuefit of the grantor for his life, and after his decease,
for the benefit of other persons, with a power of revocation,
is valid, and is not testamentary,’

A settlement complete and valid, having regard to the
abovementioned rule, is binding on the settlor or grantor,
and on his heirs and legal representatives and devisees,

~ and persons claiming under them though for value.®

A person who takes by title paramount to the settle-
ment, who does no act to repudiate it, will, in general, be
considered to have acquiesced in it

All who elaim under the instrument or trust are enti-
tled to the benefit of it, and a settlement in favour of

I Contts », Ackworth, L. R., 8 B, 558, See Prideaunx ». Lonadale,
1 D. J. and 8., 433 ; Woollaston ». Tribe, L. R., 9 Eq., 44, f

? Bentley v. Mackay, 81 Beav., 143 ; Broun ». Kenuedy, 33 Beav.,
133 ; Thompson ». Whitmore, 1 J. and H., 268 ; Lister ». Hodgson, L. R,
4 Ty, 80,

i Phillipgon . Kerry, 32 Beav., 628,

i Doev. Knight, 5 B. and C., 671.

8 Fletchei v, Fletelier, 4 Have, 67 ; Fe Way, 2 D, J. and 8., 366.

8 Sluysken v. Hunter, 1 Mer., 40,

7 Tompeon ¢. Brown, 3 M, and K., 32.

8 Jeffreys v. Jeffreys, Cr. and Ph., 138 ; Hales ». Cox, 82 Beav, 118 ;
Gilbert v. Overton, 2 H, and M., 110, ;

* Lewis ¢, Rees, 3 K. and J.; 182 ; Doe #, Rusham, 17 Q. B, 723,

¥ Thompson v. Finch, 22 Beav,, 116, !
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unborn children is, according to English law, binding and Lectore
irrevocable unless a power of revocation be reserved.! 11,
A question frequently arises how far deeds for the ceaiiors

Ea.ymeut of creditors arp revoeable. As to this it has deeds how

een held, that a conveyance for the benefit of ereditors [is "™
is revocable if it has not been communicated to them,?
but not if communicated to them, or some of them, and
they assent to it.® A conveyance even to one creditor
_ in trust for himself and others cannot be revoked after
it has been eommunicated to him unless he has digssented.®

The principles applicable to creditors’ deeds were fully Johns o

diseussed by the Lords Justices in the recent case of Jokns v, James.
James? There a debtor conveyed all his property to the
defendants upon trust to pay thereout a sum of £5,000,
which they were to raise on his behalf, and all other debts
due from the assignor, including a debt due to the plaintiff.
The defendants realized the property of the assignor, and
alleged that they had paid some of the debts out of the
proceeds. The plaintiff brought an action against the de-
fendants, asking for an account of the property, and that
the debts of the plaintitf and the other creditors might be
satisfied thereout. The statement of claim contained no
allegation that the assignment had been communicated to

the plaintiff. It was held, that the defendants were not
trustees for the plaintiff. James, L. J,, said It appears to
me to be too-late now to question the principle of Garrard v.
Lord Lawderdale® That case seems to me to have proceed-
ed upon the plainest notion of common sense, It is quite
obvious that a man in pecuniary difficulties having & great
number of debts which he could not meet, might put his
property in the hands of certain persons to realize and pay

the creditors in the best way they could. It was held by
the Viee-Chanecellor, and it has been aflirmed, that really
atter all that is only making those particular persons who
are called trustees his agents or attorneys. There might
‘be a power-of-atborney from him to vealize all his property,
and relieve him from the difficulties he was in. 1f it were

' Petre v, Espinasse, 2 M. and K., 496 ; Bill ». Cureton, ib., 503.

? Acton v. Woodgate, 2 M. aud K., 492 ; Walwyn v Coutts, 3 Mer.,
Y07 ; Browne v. Cavendish, 1 J. and L., 606.

? Qriffith v. Ricketts, 7 Hare, 307 ; Nicholson », Tutin, 2 K. and J., 18 ;
Bamonji Manikiji v. Maroj Palanji, 1 Bom. H. 0., 233,
L‘g&isﬁim ¢, Hvans, b H. and B., 367 ; Montefiore v. Brown, 7 H,

it /s

* L. R, 8 Ch: Div,, 714, ¢ 2 R. and M., 451,
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