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PREFACE.

TT was not until the beginning of this year, that I determined

spon a publication, relating to such topics of the Aindoo law, as

most frequently come into discussion before the Supreme Cotrrt

of Judicature.

My views, yet limited, were enlarged as [ made progress. IT at

first, intended to confine myself to the few principles which seem-

ed to have been reduced by practice, or by common consent, into

axioms; but I afterwards (perhaps erroneously) conceived, that

more might be done with adyantage.to the public ; and thought

if it was desirable to make known what was fixed, that it could

aot be useless to show how much remained in a state of uncertain-

There is hardly any question arising out of Hindoo law, that

vtay not be either affirmed or denied, under the sanction of texts,

which are held to be equal in point of authority.

But F did not enter upon an enlarged plan, from a belief in my

wn competency to complete it. Dknew the task to be arduous;

aud I felt well assured, that its performance required moré

cad more talent, than I had of either to bestow,
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If another had engaged in the work, he might have command-

ed my most earnest assistance; and I should have been much

better pleased in giving my aid unobserved, than I am in coming

forward as an ostensible author.

I avow myself an author, because I have been told by some

whose opinions I value, that no good could be expected from an

anonymous publication. LT never imagined that this would be en-

hanced by my name, but I gave credii to those who assured me,

that such a one sent forth without any name, would be likely te

pass withont any notice.

It did not require much sagacity to discover, that an attempt of

this nature must be displeasing, because it may be injurious, to

men whose importance and profits depend upon the obscurity of

Jaws, which it is their business to expound.

The interpreter of an ambiguous, or equivocal ordinance, be-

comes a legislator at once ; and if, in all his constructions, he can

find authorities for his support, he may legislate with indemnity,

and without control.

1 will not dissent from him who may affirm that I have done

but little ; and it is not for my own sake that I shall desire evidence

of the fact, that I shall ask to be judged by comparison. Let sen-

t nce of inefficiency be passed, and it will be received with

sub iission, If pronounced by one, who in his own endeavours

may prove that he can do more than I have been able to accom

plish,
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It was a belief, whether well or ill founded, of its necessity, that

led me into a very troublesome, and probably a very thankless,

undertaking ; but, when a man approves of his own motives, he is

not without reward. I neither desire nor deserve any other ; Tam

therefore regardless of opinions, and secured against disappoint-

ment.

By some, I may be thought to have come to conclusions vith

too much assurance ; by others, with too much distrust. Let me not

be suspected of a disposition to dictate, and I shall be satisfied.

The Rieur of Hindoos to have their contests decided by their

own laws, has been established by the legislature of Greaé Britain ;

and I most cordially concur in the sentiments which have been

expressed by Sir William Jones, upon this subject. In the month

of March, 1788, he uses the following language, when addressing

the Chief Government of India:—*“ Nothing indeed,” he says,

“gould be more obviously just, than to determine private con-

‘tests according to those laws which the parties themselces, had

“‘eyer considered asthe rules of their conduct and engagements

‘in civil life; nor could any thing be wiser, than, by a legislative

“set, to assure the Hindoo and Musselman subjects of Great

“< PBrétain, that the private laws, which they severally held sacred,

‘and a violation of which, they would have thought @ mo-t

“ @rievous oppression, should not be superseded by a new system,

«of which they could have no knowledge, and whica thgy > cst

“have considered as imposed on them by a spirit of rigoug and

“intolerance.”
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As to the Ifindoos, I have not a predilection for the tenets of

any of their schools, or for the doctrines of any of their scholiasts,

in particular. Such as their law is, they have a right to an admi-

nistration of it, among “the parties themselves.” ‘To deprive

them of this right against their will, or without their desire, would

be rigorous in a civil, aad intolerant in a religious, point of view ;

for, their laws, and their religion are so blended together, that

wegannot disturb the one, without doing violence to the other,

I am fully aware of the difficulty, at which I have now arrived,

I may be asked, if I myself, have not shown that the contradicti-

ons amount to a nullity of the ffzndoolaw? IT admit that there is

much in the books, which is quite unintelligible; I admit, in many

instanees, where authors can be understood, that they neutralize

the authority of each other. Still I say, their own is the only law

to be administered to them. Itis our duty to select such parts of

the code, as may be most beneficial tothe people. These will be

confirmed into use, by their undeyiating application to cases, which

may eall for decision in our Courts of Justice ; we may command

consistency, at least ; we may hope, in time, to cleanse the system

of its aggregated corruptions, and to defecate the impurity of ages,

Give them not any laws but their own, yet under a pretext of

flealing those out, let us not subject the people to wrong. By this

time the Hindoos ought to have had such rules, as are applicable

td ordinary occurrences of their lives, established with some de-

grew of accuracy and precisicn,

Laws which are repugnant to each other, must not all keep
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their ground ; and where we cannot reconcile, we must abrogate.

Let equity and wisdom declare the preference.

I would not expunge any thing, because I thought tt absurd;

yet, if absurdity be met by absurdity, I would make the most de-

trimental give way. By removing one, I should render the more

harmless that which remained. One despot may be consistent,

and may be endured, but an archonship of co-ordinates in tyrauny,

is intolerable ; and what will be the fate of that community in which

none of them can conquer or be vanquished ?

I do not profess to censure, and J could not attempt it, without

the risk of doing injustice.

Legislators may have given laws, lawyers may, in opposition to

each other, have commented upon them without blame, and with

good intentions. It is enough that we know there are conflicting

authorities, and that no man can be secure against the powers of

construction.

Ministers of Justice, ought not to be makers of laws; muck less

ought they to be furnished with authorities which may justify any

decree. If left to their own discretion, they must act at their

peril; but when right and wrong may be sustained by equal powers,

the condition of suitors becomes truly deplorable. We might

wish for an establishment of the worst system, as a relief frem

such a state. A chance of receiving justice is nothing, if there be

a power of doing wrong according to law.
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The plan of Sir William Jones may have been excellent, but

the execution of it fell to the share of Jagannat’ha. Ue has given

us the contents of all books indiscriminately. That he should

have reconciled contradictions, or made anomalies consistent, was

not to be expected ; but we are often the worse for his sophistry,

and seldom the better for his reasoning. His incessant attempts to

display proficience in logic, and promptitude in subtilty, he might

have spared without the regret of his readers.

If it should be objected that Ihave advanced much which may

be refuted by a reference to Hindoo sages, I shall admit that

have advanced much which may be so refuted. I undertook this

work, because little can be advaneed which is not refutable by such

authority. I have endeavoured to collect from decided cases, such

principles as ought, in my judgement, to be adopted, and such ag

ought, if adopted, to continue immutable.

IT had felt the inconvenience which was universally experienc-

ed, of being obliged to have recourse to Pundits, upon points as

they arose.

I have published in the Appendix, many opinions which were

obtained for me by my son, Mr. William Hay Macnaghten, Re-

gistrar of the Sudder Dewannce Adawhit. The question was simply,

whether or not an adopted son, could succeed to the estate of his

adopting father’s father; and itis hardly eredible that such a one

shonld have produced the contrariety of opinion which will ap-

pear. Still more strange, that in the support of opposite dec-

trines, reliance should have been placed upon the same authorities.
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Those “holy saints” to whom the Pundits refer, are greatly at

variance with each other. Some holding that such a son is, and

others that he is not, heir to kinsmen. These opposing opinions,

we are told, may be reconciled, by a reference to the qualities,

yood or bad, of the person adopted ; but this critericn seems to

be abolished, in the present, or Kal, age of the world; and its

meaning is yet to be defined. To constitute good qualities, we

are told by some, that a man must be versed in all learning, and

adorned with every virtue ; whilst good qualitics are reduced by

others, to liberality alone.

Of the twelve descriptions of sons, six are said by Menu, to be

heirs of kinsmen, and six heirs of their fathers only. The doubt is,

to which class a son given in adoption belongs.

Tn their enumeration, different sages assign different places to

‘the son given.” As the sixdughest are heirs of kinsmen, and the

six lowest heirs of their fathers only, those who rank a son given

in the first class, make him heir to kinsmen generally ; these who

rank hini in the second, confine his heirship to the father. It is

affirmed that the original collocation has been, and affirmed that it

has not been, altered by transcribers; that the son given ought

to stand ia the first, and that he ought to stand in the second,

class; and I know not how, without the aid of common sense,

such a question can ever be decided.

Tt is said, in the way of reasoning, because he is to presetit the

funeral cake to the smanes of his grandfather, that he is to suc-

B
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ceed to the estate ; but again, it is denied that he is to present the

funeral cake. Some say that he shall present the funeral cake, and,

shall not succeed to the estate; others that he shall succeed to the

estate, but that he shall not present the funeral cake. In short,

it is a question of Hindco law.

A majority ofthe Pundits who have delivered their rescripts de-

claverthat the adopted son shall succeed to the estate of his adopt-

ing father’s father, and they are apparently supported by the most

rational construction ; yet from the Zillah of Suharunpore it is

answered, that the adopted son is excluded from inheritance by the

Mitacshara and all other authorities.

T shali here give another quotation from the letter of Sir Willi-

am Jones, out of which I have already taken an extract. He

seems to have been well aware of the pevil in which suitors are

placed by the uncertainty of FZindvo law, aud ihe character ef its

expounders.

Five and thirty years have elapsed since Sir William's letter

was written ; and in that time, there have been niany occurrences

in the Supreme Court, such as could not have been within his con-

templation.

He says, “It would be absurd and unjust to pass an indiseri-

‘‘ minate censure on so considerable a body of men; but my expe-

“rience justifies me in declaring, that I could not with an easy

** conscience, concur in a decision, merely on the written opini-

“‘on of native lawyers, in any cause in which they could have
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the remotest interest in misleading the Court ; nor, how vigilant

“‘ soever we might be, would it be very difficult for them to mislead

‘‘as; for a single obscure text, explained by themselves, might be

*“qnoted as express authority, though perhaps, in the very book

“from which it was selected, it might be differently explained, or

“ patroduced only for the purpose of being exploded.”

Since the time &ér Wiliam Jones wrote this letter, we haxehad

translations of Findoo law books, in nambers sufficient to enable

English readers to judge for themselves; and those who have pe-

rused them, must be convinced, that they contain enough, without

being aided by the craft or the cunning of a Pundit, to mislead

any man; that they contain express and distinct authority, support-

ing the affirmative and the negative of almost every question,

That they admit of different explanations, it would be folly to

deny, beeause there is hardly a passage im any one of them, which

has not been differently explained.

But when we talk of matter intreduced for the purnose of being

exploded, we ought not to foryet that the matter so introduced, is

as well attested as that, by which it is to be exploded. It frequent-

ly happens, that he who assumes aright of exploding the doctrines

of others, has bis own opinions afterwards exploded ; aud that the

exploding authority, is exploded in its tara.

Native lawyers, may not be deserving of the blame which is im-

puted to them; but there are instances of their partiality, aud ter-

giversation, which cannot be palliated or denied ; nothing but an as-

Be
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certainment of the law, can prove a corrective of this evil; and, as

their own law, is to be administered to our Hindoo fellow-sub-

jects, we ought, in our decisions, to be guided by those rules,

which are mest consistent with its general tenor, which have been

preferred to others, by the most able of their commentators, and

which appear to be the most rational in themselves. We shall then

by aseries of adjudications give consistency to the law, and leave

the rights of a people unmolested.

I disclaim all intention of casting a reflection upon cur present

Supreme Court Pundits. Lhave had much conversation with them

bota, and I believe them to be in all respects, better qualificd

than such men usually are, for their offices. Yet it has oftea bc en

observed, that opinions delivered in a particular cause, varied from

those which had been obtained upon former occasions; and —

persuaded myself, that it would be satisfactory at least, to ascer-

tain their sentiments, at a time when they could not be biassed by

favor, or by any feelings connected with the parties to an existing

litigation.

Notes, which I possessed of decided cases, enabled me to

direct my enquiries, and to put such questions as might lead to

a better understanding of the subject. I have been much assisted

by Mr. Macteer, a most active and intelligent officer of the Su-

preme Court, whose knowledge of his duty, enabled him to perform

the task which he cheerfully undertook, of procuring me the Re-

cords Lrequired, and of pointing my attention to cases, which might

otherwise have escaped my notice.
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‘To my son, of whom I have before spoken, I am much indebtec

for a supply of knowledge, and for having been abic to appreciate

the value of information, which I had drawn from other sources.

Ee furnished the materials of which my two last chapters are com-

posed, and I have to lament his absence from Cafcutia, at a time

when T required his aid.

Ia my chapter on Adoption, the name of Bir. Blaquiere wilfce-

cur. ite supplied me with a manuscript translation of his own,

from the Sanscrit. The work which he translated, is a compila-

tion of Sre Natha Bhatia, a celebrated puadit, under the title of

Daitaka Nirnaya. Udo not wishte eonceal any of the debts which

i suay have contracted, aad I believe [ have now acknowledged

them all.

I refused admission to every thing, which I could not introduce

with some degree of confidence. My doubts upon the authenticity

of an opinion, if they did notinduce me to exclude it, have made

mic accompany its admission with such observations, as I deemed

calcalated to prevent that which was questionable, from being im-

plieiily received. Nothing has been retained, which I could see

reason to reject; yet caution may have failed in its office, and left

me exposed to the censure, which i was so anxious to shun. I can

Jeny the charge of having substituted my owa, for other, authori-

y. Thave inserted but little that [ did not think pertinent, and I

aave omitted enough to acquit me of ostentation.
Be

it will be said that some of the doctrines to which I assent, are

rontestable. I go further; I believe they are allso. From what £
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have already avowed, I need not now say, that it was this belief

which prompted me to my undertaking. Uncertainty, is the mis-

chief to be remedied; authorities from Eindoo law books, may

be collected to support both sides of any question. All claims

may be countenanced, and all decrees may be sanctioned, by au-

thority.

In the Supreme Court, some principles have been established

by decisions, and it may be useful to compare judgemeats which

have been pronounced in similar cases, even when they are not

consistent with each other; although we should not be directed to

the right, we gain something by learning how to avoid the wrong,

course; and I may not go too far when I say, that a position de-

rectly at variance with any one in the following pages, ought not

to be adopted without enquiry, or deliberation.

If I have made myself intelligible, that may be considered by

those, who have attempted to extricate the Miadoa law from books,

as a matter of some importance. Where I am right, asseat may be

the more casily conceded ; where wrong, I may be tie more easily

confuted. Lbave yielded to that, which I conceived to be the best

information. I have laid a foundation, upon which a fabric may

be raised by abler hands, and with better materials, T shall be sa-

tisfied. If I can, in future enlarge or correct this work, | shall do

so from inclination, as well as from duty.

Experience has convinced me that some such publication is ne-

cessary. In this volume, it will appear, that two Pundits of the

game Court, may maintain opposite doctrines, and each: adhere to.
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vs own with resolution or obstinacy, deriving equal advantages

‘ona books of law, severally relying upon different writers for sup-

vert, and each resting upon the same author with a parity of con-

“Len ce.

fn truth, it is difficult, if possible, with the purest intentions,

is come at justice, by the Madoo law. Much of it is now obso-

ivte, or declared to be inapplicable to this age of the world. Re-

search is productive of little more than perplexity; the conflict of

lawgivers is endless, and they can never be reconciled. Some

Puaciis will prefer one text writer, and some one commentator,

wo another; some will prefer the text to the commentary, and some

the commentary to the text; some will give their opinions, taking

the text and the commentary together; and some will pronounce

the law, in an utter regardlessness of both.

There is great scope for the exercise of partiality, and the ope~

rations of corruption ; authorsmay bave expressed themselves equi-

vocally, to retain the power of interpretation in its greatest latitude ;

expounders have failed in their attempts at illustration, if indeed,

it was their intention to iilustrate. ‘They are seldom in harmony

with their author, generally in discord among themselves; and it

never is practicable, to obtain the satisfactory solution of an exist.

ing doubt.

If this be admitted, and T never beard it denied, it surely be-

comes desirable to set up points, which, being fixed, may guide

us to aright conclusion in some cases, although they should not

direct us in all. If certitude be established’ ia any particular, its
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principle may be extended to doubts, which were not supposed to

have been within its influence,

Such considerations have induced me to attempt that, which I

well know [ am far from having aceomplished. IT have had many

difficulties to cneounter, but IT believed that my endeavours could

not operate injuriously, although they might not be productive of

advantage; I therefore with but little leisure, and many objects

to distract my attention, determined upon an effort (feeble as I

feared it would prove) to give some consistency to the Hindoa

law, believing that I shall have been useful, if right; and if wrong,

hoping that others, when they prove me to be so, will establish

the doctrines by which we ought to abide,

If my attempt can be said to have any merit, it is that of being

the first which has been made to simplify Hindoo law ; to separate

its practical parts, from the theory and controversy with which

they were intertwined or confounded. Of Jagannatia’s digest, it

is enough, in this place, to say, that the labourer might have given

a mere appropriate appellation to his work.

Translators have their merit, but it does not follow that transla-

tions have their use. The translator, having substituted a known,

for an unknown, language, is functus officio. Tle has done all

that he undertook to perform; he gives an author to his readers,

but he does not. impart value to the gift; he opens the casket, but

he does not add to the worth of its contents. If we find nothing

but perplexity and confusion, disorder and deformity, the fault is

wl]
not his. He is not aiswerable for the defects of his original, nor
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ought he to be held responsible for the uselessness of his own ta-

bours. He does not undertake to alter the nature of things ; and

that which is unavailing when known, might as well have rematied

in conceaiment.,

‘There are some strietures, to whieh IT know this volume is ob-

noxious, and there may be many which Ido not anticipate ; want

of time has occasioned faults of an opposite nature. It has pre-

vented me from shortening that, which will be found too long ;

and from lengthening that, which will be found too short.

{ might have greatly improved my arrangement, but, situated

as I was, I must have left off deficientin the method which I know

iy be requisite.

i should not have spared pains, if T could have commanded

ume. That was not within my power, and 1 judged it better, upon

the whole, no longer to postpone a publication, which 1 feared was

wot likely 10 be much improved by delay.

L could uot but feel for the situation of men, among whom I

had lived the best years of my life. whea | reflected upon the pre-

carious tenure by which their property is heid, and considered

that wealth might be either given or taken away, under the same

eireamstances by the same law. If I shall have been the iastru-

ment of rendering them more secure than, at present, they are, in

¢
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the enjoyment of their rights, I shall have accomplished all that J

hoped for, and more than I could have expected.

FRANCIS WORKMAN MACNAGHTEN.,

Calcutta, the 2nd November, 1824,



ERRATA.

Pave 23 line 10 for questiovably read unquestionably.

wee DH ~~ (in the note) for Duttika read Dattaca.

——- 38 -— 9 for not read non.

woo V 42 --— 15 for et7ht read five years.

~—144 ——- 9 for eight read Jive years.

oo QA a 8 for Dattica read Dattaca.

239 —~--— 26 for sublility read subtilty.

For exceptions to rule 6th, page L46, see pages 149 and 185.

Other trifling errors may possibly be discovered, but none it is hoped of any im-

portance,
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Cosinoth Bose et al. v. Hoorasoondaree Dossee, S.C. The Court’s opinion that

a widow taking on the death of her husband has no more than a life interest,
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ing on partition, the same as the rights of a widow taking as heir to her hus-

band.

Joynarain Mullick and al. v. Bissumber Muliick and al. 8. C. Brothers of an
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adequate allowance for her separate maintenance.

Cunjhunnee Dossee and al. v. Goopeemohan Deb and al. 8. C. A widow can-
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separate maintenance.
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share, upon partition made by her sons. Childless widow not entitled to
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te have a fund set apart, sufficient for the security of her maintenance.
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childless widows of her grandson’s father.
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count of hig mismanagement. Upon a partition made between one son,

sother son of A, the widow of A will be entitled to one-third,

and the sons ef the other son, to a third of the estate. Theaths sen to e

€ one wits shall take a share to himself, and the five son. of ano-

shail each take a sixth part, and their mother a sixth pact of the

Mother, instead of being entitled absolutely to the

only son o

ther wiie,

remainder apon partition,

share of movable property taken by her upon partition, declared entitled to

the property so taken, real and personal, according to the rules of the Hindoo

lew. Pundits opinion.

Iearchunder Corformah and al. uv. Govindchund Corformah and al. 8.C. Wilk

declared well proved, but wholly inoperative, except, &c. Seven sons who

survived their father equally entitled fo his estate. The widow of one, and.

the mother of one of the sevea sons who died afer their father, declared entit-

led to their shares as heirs and representatives. Mothers entiiicd to shares,

on partition made by their scus. ‘The principle of partition herein adopted,

was not followed in the case of Jeeemonce v. Allaram, &c. which was decided

ten years afterwards.

usaack and a. S. C. Executor relievedGovindchind Bysuack v. Cosinoth B

upon fully eccounting, and bringing the moncy belong-aUfrom his executorship

ing to his testator’s estate into Corrt. Partition ordered, Will made by a

Hindoo under the age of sixteen, declared void.
oO 7

Hoeorasoondaree Dossee v. Cosinoth Bysaack end al. S.C. Widow declared en-

vs estate. The mother of an infant widow appeint-litled to hor husba

ed her guardian, and a competent monikly allowance ordered to be paid cut

of her busband’s estate, for her suppert during her infancy. Jeweis beleng-

ing to her and her husband, ordered to be delivered fer hey use, to her mother.

Decree rectified. Widow instead of being entitled to the movable jwoperty of

husband absolutely, declared entitled to his estale te he posseesed, used and

enjoyed by her, in the manner prescribed by the Héxdeo law. Widew order-

cd possession of her husband’s movable estate; order appealed against by

the next heirs of her husband. Bul tiled by a mother claiming her share ofan

estate upon partition having been made between the widow of her deceased

son, and her two surviving sons, dismissed with costs. Mothex’s right in this

case, taken awey by her husband’s will. Effect given to wills.
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i. Kullean Sing v. Kirpa Sing et al. S.D. A. Son adopted by verbal declaration

only ; this according to the law, as it prevails in Mithila. This a Critrima

adoption; not known in Bengal. Lustration dispensed with in Crifrima adop-

tion.

120. Sreenath Serma v. Radhakaunt,8.D. A. Adopted son excluded from a share

in the property in his natural family.

129. Dutnarain Sing and al. v. Rughoobeer Sing, S. D. A. Adopted son is entitled

to the share of the person adopting him.

142. Kerutnarain v. Mussummut Bhobinisree, S. D. A. Adoption, as it appears, can-

not take place if tonsare has been performed in the natural fathers, or has

not been performed in the adopting, father’s, family. Child adopted ought not

to exceed the age of five years; may be adopted at a more advanced age, if

he be nearly related on the paternal side to the adopter.

155. Gowerbullub v. Juqgernotpersaud Mitter and al. 8.C. Adoption prevented by

the death of the father of the hoy who had been selected for adoption.

.

156. Shamchunder avd al. v. Narayni Dabee and al. S.D. A. Two widows if duly

authorized by their husband to do so, may after his. death adopt in succession

to each other.

157. Solulhaav. Ramdulol Pande and al. 8.D. A.. Wusband may authorize his widow

to adopt a son after the death of one son whom he leaves surviving him.

157. Gourepershad Rai v. Jymala, 8. D. A. A husband having adopted a son on

account of one wife, may authorize another wife to adopt a son for herself.

If she does so after the death of her husband, the two sous so adopted will

take the inheritance Jointly.

159. Gowerbiullub v. Fuggernotpersaud Miller and al. S.C. A widow, whose hus-

band’s father survives him, may by the authority of her husband, adopt a son

after the death of her husband’s father; and the sen so adopted, will be entit-

led not only to the estate of her husband, but to the estate of her husband’s

futher also. This adoption does not seem to require the sanction of the hus-

band’s father, he having died leaving neither widow nor child surviving him.

Quere.—-What would be the rights of this adopted son, if the hushand of the

woman who adopted him had had brothers, i. e. if his father had had other sons?

Pundits of the Supreme Court differ in opinion upon the case decided. Pun-



Leg.

168.

ist.

( v )

dits of the sneer Dewannee Adawlut. Case put for the opinion of Punidi€s

in the Mofusel. For their opinions from fifty-oue different stations, sec the

Apponuix,

tery CRatteriea v. Sumboochunder Chatler‘ea, S.C. The Caurt erro-

neously decides that a Bra/unin may lawfully adayt the son of iis sister,

Rainier

Sree Moctee Dagwiabarce Davee v. Sree Mootee Taramonee Dabce and al. S.C.

Adoption under Luckinarain Tugore’s will—question as to which of three wi-

dows has a right to reccive the son in adoption. Executor of Executor re-

coguized by the Sepreme Court as the Héxdoa ‘Testator’s representative. Tnis

being a family of Brakmins, and the child adopted being sen to the un-

cle of one of the widows, can that widow of whose uncle the child is son, re-

ccive him in adoption? ‘his bey being adopted, and having diced, can he

now be replaced by another in adoptien? Quere.

Shamchander and al. v. Navéyni Babee and al. 8. D. A. A man leaves two

widows and authorizes them both toadopt. One adopts in virtue of this ag-

thority, and she and her adopted son both dic. Case not satisfietory repurt-

ced. The nature of the authority given by the husband not stated, nor how

soon after his death the first adoption was made. Arter the death of the first

widow who adepted, and of her adopted.sca, the other widew adopts; held

that the second adoption is valid; and that the son so secondly adopted is

entitled to the whole estate of him, who had authorized his wives to adopt.

Gowreepershaud Raiv. Jymala, 8. D. A. A childless man gives authority to

each of his two wives te adopt. He, in bis Ite time, adopts ason on accoaat

of one wife. After lis doath the other wife, under the authority she had roceiy-

ed, adopts a son forherself. Meld that the adoption made bythe husband hime

self, did not abrogate the authority which he had given to his wives; and

considering the circumstances of this case, that the second adoption was va-

Hie. Tt would seem however, that the adoption ivy the father himself, after ite
liad given authority to his wives to adopt, would have operated as an ademp-

tion of the authority so given, W there had net beer reason to infer, that he

intended, notwithstanding his own adoption, to continue the power of adupt-

ing in his second wife.

Sol

ceased wife, may authorize hia byi

son, but rot in case of a disagreement between him aud the widow.
g&

ubhne v. Ramdulol Pande and al. 8. D. J A man having a son by a de-

wits to "gone in case of the death of that
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‘Tovanermal Pillay v. Narrain Pillay and al. Decided in tho Recorder's Court

at Madras. Strictures upon that decision.

Gopeemohun Ded v. Rajah Rajecrishua, S.C. Proof that a boy to be adoplod

did not exceed the age of five years supposed to be necessary ; net presnmed

that the necessary forms have been attended to, although circumstances exist

to show that adoption actually took place—sembée,

iwht years %Kerutnarain v. Bhobinesrec, 8. D. A. A boy of the age of ’

adopted, if he has not undergone the ceremony of tonsure in the hunny of his

natural, hut has undergone it in the family of his adopting father.

Gawrbullub v. Juggernotpersiud Mitter and al. S.C. Satd that the death of a

father who had cousented to give bis son in adoption, boicre the ght of the

given in adoption.boy actually took place, will prevent his (the boy’s) being g

Gopeemohun Deb v. Raja Rajekrishua, S.C. Case arising out of the adaption

and will made by Raja Nodbkisses; not mally decided by the Court.

Ranjkisno Bonerjee and al. v. Taraneychurn Bonerjee and al. 8. C. (Master's

Otiice.) Opinion given by the Pundits, concerning the vight of a father to make

unequal distribution among his sons. | See also a conversation between the

Supreme Conri Pundits and me, upon the same subject, page 260; aiso Ap-

pendix, page 6.

Ranjusno Bonerjea and al. vo. Taraneychuru Bonerjea and al. Further procced-

ings on the Master’s report, 8. C.

Soorjecomar Tukoor's will, 8.C. Property of all descriptions left by the Testa-

tor to his brothers, although he had a childless widow surviving 5 cousidcrati-

ons theroon,

Eshanehuad Ratu. Mshorchund Rai, 8. D. A. A Zemindar may give the

wavie of his Zemindary to one son, making a pecuniary provision lor his other

SOTS.

Staa Singh v. Mussamut Umraotze, on the part of Kalee Sur Stagh, a minor,

S. DLA. By the law as it prevails in Mithila, a fither cannot, by a deed of

gift, unaceoinpanied Ly possession, give the whole of his ancestorial iminovabie

property to one son, in exclusion of another. Q@uere—Does this decision admit

thai such a disposal of property may be snade in Bengad ?



edewe

GLU.

323.

vi)

Runkoonar Neaee Rachesputlee v. Kisheskuxkar Turk Bhoosun, S.B. A. A

man may by the Hindoo law, as it prevails in Bengal, give by Danputra or

deed af gift, the wheic of his ancestorial immovable property, to his younger,

in exclusion of his elder, son,

Biewannychurn Bunhoojea v. the heirs of Ramkauat Bunheojea, S.D. A. A

Efissarana, or deed of partition, made by a father, and not curried into sjfect

by him, in his Efe time, is not binding upon the sons after bis death. This de-

cision is very unsatisfactory, and secras to have tumed entirely on possession

not having been given by the father é his life time. Ifihis be settled as law,

it must deprive the Hindoo of a right to dispose of his property by will. If

the decision implies a denial of the father’s right to make an unequal distribu-

tioa of his property, amoag his sons, it is directly at variance with the two

former decisions. Observations on the conduct of the Sudder Dewannee

Al nol, and other Pundits who were applied to in this cause.

dit? - ut, Widow of Gurgagovind Sein v. Kuleani, and two others, S.D. A. A

Waiow, possessing a Talook by the death of her husband, cannot make a gilt

of it to enuro beyond her own life,

Biya Dibeh v. Unpoornah Dibeh, 8. D. A. A widow succeeding to an estatey.

either as heir tv her husband, or, wpon the death of her son as his heir, has a

life interest only; and upon her death, the estate sho so succeeded to,in either

case, will go to the heirs of her husband. An estate “passes to daughters,

tor the sake of male issue.”

Eshanchund Rai v. Eskorchind Rai, 8. DB. A. Said to have been received as a

precedent which settles the question of a fither's tight to dispose of his pro-

perty, even contrary to the infuncuuns of law, &e.

Mr, Coiebrooke’s opinion respecting the right of a Hindou to dispose ef his

property by will.

Issurchunder Corformah and al. v. Govindchund Corfermah and al. 8.0. A

will declared to be well proved, but wholly inoperative except as te vue be-

quest. Except that bequest, all the property left to a Shib, or idol. The will

‘seems to be that of a madman. Sce Goculehunder Corformah's will in the ap-

pendix.

Nubiissen Mitter and al. v. Hurrischunder Mitter and al. S.C. An unequal

distrivation mads vu. property by a father noi disputed. Land, &c. leit for
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the maintenance of an Idol. This disposal by the Testator held good. It ap-

pears that a father cannot by his will prevent the descendants from coring

to a partition among themselves. In case of a quarrel among the descendants,

and a separation; the family idols ordered to be enjoyed by them alternate-

ly. The time of enjoyment to be ascertained according to the proportions of

the estate which were left by the ancestor to the several descendants. Every

thing given by the ancestor to the Idol to accompany the possession of it.

Ramdullol Sircar and al. v. Sree Mootee Soonah Dabee and al. S. C. A bequest

of property fur pious purposes upheid.

Radhabullubh Tagore v. Gopeemohun Tagore and al. S. ©. All the family pro-

erty applied to the support and worship of a family Idol permitted. It

scems to have been so applicd by consent. of the sons.

Kamtoonoo Mullick and al. v. Ramgopaul Mullick and al. 8. C. Court declared

that a Hindvo, “might and could, dispose by will, of all his property, meva-

ble and immovable, and as well ancestorial as otherwise”—Appcal—and

Decree affirmed by the King in Council. A large sum directed to be applied

to pious purposes, according to the Testator’s desire.

Doe ex dem. Kishnomohun Surmono v. Gopeemohun Tagore and al. 8. C. Will

of self-acquired property; two sons disinherited (on account of misconduct)

by the Testator; each left a legacy of 10,000 rupees only; one son, hecause

deaf and dumb, left 20,000 rupees only ; and the whole estate, with the ex-~

ception of the above legacies, and, 30,000 rupees, left for the worship of an

Idol, given to four sons equally.

Gowerchurn Mullick, by his will disinherited one son on account of his alleged

misconduct when serving in a house of agency; Jeft him a small sum of mo-

ney ouly. The estate very considerable. The testator’s will acquiesced in. The

property coxsisted of movable and immovable, ancestorial and self-acquired.

Woomischunder Pal Chowdry and al. v. Premchunder Pal Chowdry and al.8.C,

Will of property supposed to have been seli-acquired, leaving six anna’s share

to two sons, and ten gnna’s share to two other sons, established. Supposed

that the decree would have becn the same, had the property been ancestorial ;

108,000 rupees left for the purpose of establishing a Shib or family Idol.

Rajah Nobkissen’s will, S.C. Although the Rajah had a begotten, and an

adopted son, he left an ancestorial Talook to the sons of his brother; this act

was aflirmed by the Court.
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Dialchund Adie v. Kishoree Dossee,S.C. Willleaving propeity, real and per-

sonal, between the wife and the son of a Testator, affirmed. The wife-declar-

ed entitled for life only, to her share. Quere as to the propriety of this desisi-

on, the property having been lefé as it was by the testator to his wife.

Soorjecomar Takoor’s will established, S. C. This will, although the testator

had a wife, gave all his property (a provision which he made for his wife

excepted) to his brothers.

Bustom Doss Mullick v. Rajindro Mullick and al. 8. ©. A Hindoo, having a

wife and twe daughters, made a provision for them by his will, and left the

whole of bis estate to a brother. 'The estate was ancesiorial and self-acquir-

ed, movable and immovable ; widow of the testator, having commenced a

suit advised to discontinue it. A first cousin, having a right to half of the

property, relinquishes that right, and accepts of one-third; held good, as

against his adopted son—semble.

Rogonot’h Pals will, S.C. . Self-acquired property, movable and immovable,

may be distributed by will, unequally among the younger sons, in exclusion

of the eldest son.

Kishnonundo Biswas uv. Prawnkishno Biswas, 8. C. No objection made on the

ground of a testator having Jeft three-fourths of immovable property to one

son, and one-fourth only to another.

Debnath Sandial and al. v. Pat. Maitland and al. S.C. Windoo leaves two-

thirds of his property to religious uses. Wife burning with the body of her

husband, not constructively supposed to die along with him. Legacy left her

by her husband to go to her daughters, and not to make part of the residue

of the husband's estate.





OF INHERITANCE.

TO prevent the confusion which might possibly be occasioned by a

consideration of the rights of widows, itmay be declared, once for all, that

a widow cannot claim any property in right of her husband, except such

as the husband was actually possessed of in his life time. For example, A

has an only son B; B marries and dies before his father, not leaving a

son, but leaving his widow surviving. The widow shall be entitled to

the property which was possessed by B her husband—but she shall not,

upon the death of A her husband’s father, be entitled to his property.

The estate of A, would, if B had left a son, have gone to him; yet the

widow shall not take it, because her husband in his life time was not ig

possession, If B had acquired property, and if A (his father) had died

first, and then B had died, leavymg a widow but no son; the widow would

have succeeded to all, as well that which descended to B from his father,

as that which he himself had acquired.

Ist. The primary rules of Inheritance are these—A (the original acquir-

er) shall be succeeded

Ist. By his son, or sons—if no son, by

2d. His widow, or widows~—if none, by

3d. His daughter, or daughters—if none, by

4th. His daughter’s son or sons—if none, by

5th. His Father—if dead, by

6th. His mother—if dead, by

9th. His uterine brother or brothers—if none, by
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8th. His brother or brothers of the half blood—if none, by

9th. Sons of uterine brothers—if none, by

10th. Sons of brothers of the half blood—ifnone, by

11th. Grandsons of uterine brothers—if none, by

12th. Grandsons of brothers of the half blood.

Tlere the succession in this line ceases. A’s Estate will now go back

to the son or sons of his sisters, and their heirs ; failing them, to his pa-

ternal grandfather,—then to his paternal grandfather’s widow,—then to

the paternal grandfather's sons and their heirs.

I believe I have now set forth a sufficient number of Reversioners for all

the purposes of utility. A Tablein Mr. Wynch’s translation of the Daya

crama sangraha may be consulted by those who desire to go further. I

have given it in the appendix—-I must add however, although the line of

Inheritance, is perhaps less disputable than any other part of the L1indoo

Jaw, that the one marked out in the Daya crama sangraha is not univer-

sally acquiesced in.

When no relations by blood are to be found, the property will go to

spiritual preceptors, to Brahmins learned in the Vedas, and finally to the

King, or ruling power. There are many unconnected by blood, as well

as spiritaal preceptors,; and learned Brahmins, who will succeed in pre-

ference to the Sovereign power. Those (for instance) bearing the same

and men descended from the same Pa-family name—Fellow students

triarch. But Sovereignty itself shall never succeed to the estate of a

Brahmin, or to that of any other person, if there be a qualified Brahmin

to intercept the Inheritance.*

* Menu thus lays down the law—* To the nearest Sapinda, male or female, after him in the
third dezree, the inheritanve aext belongs, then on failure of Sapinda’s, and of their issue, the Sa-

manodaca, or distant kinsman, shall be next heir; or the spiritual preceptor, or the pupil, or the fel-

dow-student of the deceased.”
“ On
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9d. There is a peculiarity in the Hindoo law, as it relates to descent in

the right line. The estate cannot descend to agreat great grandson, unless

there be an intermediate heir, through whom it may be conveyed. — For

instance, If A have a son B, B have ason C, C have a son D, and D

have a son E ; E will then be the great great grandson of A. Suppos-

ing then B, C, and D to die in the life time of A, E shall not upon A’s

death take the estate—nor shall he ever take it, if it does not come to

him through a long course of reversioners. Yet if D had survived A,

D would have taken as A’s gieat grandson, and EX would have taken ag

D’s son. If C had survived A, © would have taken as A’s grandson, and

E would have taken as C’s grandson—or if B had survived A, B would

have taken as A’s son, and E would have taken as B’s great grandson.

3d. In the above case (B, C and D having died in the life time of A) the

widow or widows of A will in the first instance take his estate as they

would have done if he never had hada son, E (the great great grandson)

being at present cut off from the Inheritance.

Ath. If collaterals, entitled to the estate be living, they shall take in ex-

clusion of the representatives of other deceased collaterals—as, A, B, and C,

(being uterine brothers) A dies leaving sons,—B dies childless not leaving

widow, daughter, daughter's son, father or mother surviving him ; C shall

take the estate in exclusion of the sons of A. But if Calso had died before

Tt, leaving sons, then the sons of A and the sons of C would have succeeded.

jointly to B. But if B had had a half brother living at his death, the half

brother would have succeeded in exclusion of the sons of his uterine

brothers.

«“ Cn failure of all those, the lawful heirs are such Brahkmens as have read the three Vedas, as

are yure in body and mind, as have subdued their passions ; and they must consequently offer the (fune-

ral) cake: thus tue rites of obsequies cannot fail.”

‘The property of a Brakmen shall never be taken as an Escheat by the King ; this is a fired

Jaw, but the wealth of other classes, on failure of all heirs, the King may take,”

A2
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5th. Supposing A to die Jeaving neither son, nor widow, nor daughter,

but having had daughters who all died in his life time leaving sons; then

upon the death of A all the sons of all the daughters will succeed jointly,

equally, and per capita to his estate. But if one of A’s daughters had sur-

vived him, she would have taken in exclusion of her sister’s sons for her

life,—and her sons after her death would have succecded joindly with the

sons of her sisters, all per capita to the estate.

6th. If from a defect of intermediate heirs, the estate shall go to the song

of sisters, then all the sons of all the sisters shall take jointly, The sisters

themselves, cannot in any case succeed to the estate.

7th. If a woman before her marriage shall acquire property in streed’ hun

(i. e. in her own right) or if, after her marriage, property shall accrue to

her, (be it real or personal,) her husband will not have any control over it,

but it shall be held at her own absolute disposal.

8th. If ahusband shall, in his life time, give real or immovable property

to his wife, he shall continue to have dominion over it during his life 5

after his death it shall become the widow’s (hers to whom it was given) in

streed hun,

9th. In case of personal or movable property so given by a husband to

his wife, it shall be in strced’hun, and at her absolute disposal from the

time of the gift.

10th. In property acquired by the death of another, and property ac-

quired by the mere operation of Hindoo \aw, there is not (as it seems) any

distinction made between real and personal—movable and immovable.

11th. In alienation of ancestorial property by the act of a party in pos-
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session, a distinction (whether well or ill founded) has been taken between

movable and immovable. It has indeed been affirmed, that even an wnequal

distribution of ancestorial immovable property cannot be made among

sons, grandsons, or great grandsons. J shall however, have occasion to

enter into the question more at large in another part of this work.

12th. The sonis next heir of his father; and if there be any number of

sons, whether by one wife, or by different wives, they will succeed as joint

heirs to an undivided estate, without reference to thcir mothers, or the

number of them which may have been born of each mother—they will

all take equally per capita. |The children of these sons will take per

stirpes, Thus if A shall leave threesons B, C, and D,—B by one wife and

C and D by another,— B, C, and D will enjoy the estate of A equally be-

tween them. But if B shall die leaving two sons E and F,—if C shall die

leaving three sons G, H, and I,—and if D shall die leaving four sons K, L,

M, and N; then Eand F shall be entitled to one-third, —G, H, and I, shall be

entitled to one-third, and K, L, M, and N, shall be entitled to one-third of

A’s estate ;—and they will so inberit jointly, or so take upon partition, even

if B,C, and D, had all died inthelifetime ofA. B,C, D, had they survived

A, would have taken per capita,—but their sons, or more remote descend-

ants will take per stipes ;—and if in the life time of A, B had died leav-

ing grandsons,—C had died leaving sons, and D had survived A; then D

would have taken one-third, the sons of C would have taken one-third,

and the grandsons of B would have taken one-third of A’s estate.

13th. The widow, if there be no son, shall succeed to her husband's es-

tate, and this she shall do whether he was of a dicédced, or of an undivided

family ; if there be a daughter, and no widow, the davghter shall succeed.

14th. If there be a daughter and no son, the widow, if there be one, will

first take her husband’s estate—and after her death: it will go to her hus-



6 OF INHERITANCE.

band’s daughter if there be but one, or daughters, (ifthere be more than

one) equally.

15th. Upon the death of a daughter inheriting immediately from her fa-

ther, or mediately through her father's widow, the estate shall goto the

son, but never to the daughter of this daughter. Nor shall it ever go to the

_ daughter or the son of her husband by another wife.

16th. A daughter taking immediately from her father, or through his

widow, shall have an estate for life ouly.

17th. A granddaughter, whether she be so by a daughter or ason, can-

not succeed to her grandfather, or through the widow of her grandfather,

18th. If there be two or more widows, and no son, the widows shall take

equally, although some of them have daughters, and the others have been

childless, The daughter or daughters, will in this case succeed to the

widows respectively, as they die. ‘They will succeed equally to those who

were not, as well as to those who were mothers, and between the wi-

dows there is no right of survivorship.

19th. If a son had been born, and had died in the life time of his fa-

ther, the mother of this son will not have any preference in consequence

of having borne him. The widows (the deceased son's mother included)

will all succeed equally to the estate of their husband.

20th. If aman shall leave any number of widows and a son by one of

them surviving him, and if the son shall then dic leaving neither widow

nor son; his mother shall then as his heir, succeed to the estate of his fa-~

ther, in exclusion of all the other widows. The other widows will in this

case be entitled to a maintenance only.
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Ast. A sister whether of the half or whole blood, can never succeed

to the estate of a brother, but the son of a sister may succeed ; and the son
of a sister will succeed in preference to thesonofanuncle. Thus, if there

be two brothers A and B,—if A shall die leaving a son C and a daughter:

D,—and B shall die leaving a son E ;-—then upon the death of C, (without:

leaving a widow or child,) his cousin E (the son of B) shall not take the

estate of C ; but the sons of D (C’s sister) will take it, although neither D.

nor her daughters could have succeeded to it.

92nd. One sister cannot take property as the Heir of another—but one

may succeed to another inthe wealth which had been derived from their fa-

ther—In this case she will succeed notas her sister’s, but as her father’s, heir.

23rd. A brother may succeed to the property of a sister, held in séree-

@hun, but not to property derived by her from her husband.

24th. It is a general rule, that a male succeeding to property, shall take

an absolute estate; and that a female so succeeding, shall take an estate

for life only.

25th. Ifa man shall leave a daughter or daughters, and no widow,—his

daughter, if but one, shall take his estate; his daughters, if more than one,

shall take it equally between them.

26th. If a man shall die, leaving any number of darghters, whose mo-

thers are all dead, and one or more childless widow, or widows; the child-

less widow or widows shall first take, and then the daughter or daughters.

97th. Ifthe daughter succeeding shall have daughters only, the estate

shall not go to them, although her son, cr sons would have succeeded to it.

In this case it will go back to the mother of her faiher,—tc the paternal

grandmother of her with whom the descent stopped for want of niale issue.
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28th. It does not follow that a person whose duty it is to perform the

shrad@ha, or funeral rites, shall succeed as heir to the estate; or that the

person succecding to the estate, shall have the duty of performing the

shrad’ha cast upon him. Sons of a sister may succeed to the estate, but

they cannot perform the shrad‘ha, except in the absence of relations in the

male line; or except in a case in which it may be performed by any per-

son of the same caste or tribe. So if there be sons of a sister, the sons of a

male cousin cannot succeed to the estate, and yet it will be their duty ta

perform the shrad‘ha in preference to the sister's sons. It is an invariable

role, that the shrad’ha can never be performed but by one of the same caste.

29th. If A shall die leaving any number of sons, and B (one ofthe sons

of A) shall marry and then die leaying any number of widows, and a son

C, by one ofthem surviving him, the other widows of B hiwving been child-

Jess, or having borne daughters only ; if then C shall die, not leaving ei-

ther widow or child, —C’s mother will, in exclusion of all the brothers and

the other widows of B, take his (her son C's) estate. And if the mother of

C had died in the life time of her husband B, or after his death and before

her son C, then the estate would not go to any ofthe brothers, or surviving

widows of B, but it will go to the widow of A, the paternal grandmother of Cs

30th. Supposing A to have two wives B and C,—B to have had ason D,

and C to have hada daughter;—B then to have diced in A’s life tim>,—A

then to have died,—and D (the son of B,) and C and her daugitter, tu have

survived him ;—supposing D then to have died, in this case tie estate will

pot go to C or to her daughter, but it will go to the mother of A, who will

succeed to it as grandmother of D. If B the mother of D had survived him,

she would have succeeded as his heir, In the above case if A had had

brothers, it would not have made any difference in the succession, as the

grandmother of D, would have succeeded in preference to them, (D's

wacles -)
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31st. Widows who take an estate, shall take it for life only ; and if there

are not daughters, the next heirs of their husband will take as they die,

in like manner as the daughters would have taken had there been any.

32nd. Ifa wife shall die in the life time of her husband A, she (the de-

ceased wife) having left a daughter B,—if A the father of B shall then

die, leaving a childless widow C and his daughter B surviving him,—C

shall first take the estate, and upon her death it shall go to B.

83rd. On the death of a maiden, her uterine brother or brothers shall take

her wealth—If no uterine brother be surviving, her mother shall take it. And

her father, if her mother be dead—The wealth given by a husband to his

wae, shall upon her death, revert to the donor—A married woman's own

proper wealth, noé derived from her husband, or her futher shall go equally

among her sons, and her unmarried danghters—If no daughters, the sons

will inherit—aud. if no sons, the daughters—If there are neither sons, nof

unmarried daughters, then the married daughters will inherit :—maiden

daughters, and next, married daughters, shall succeed to the wealth given

by a father to his daughter. J have omitted many inheritors of women’s

wealth, and many distinctions which are applicable to those T have notic-

ed. The subject is one more of curiosity than of use, for it rarely bap-

pens that women die possessed of wealth.

N. B. It. will have been observed that by the Hindoo law, the wealth

of a woman after her death, will be differently disposed according to her

situation, and the manner in which she became possessed of it—That the

_ distribution of it will depend upon her having been married, or a maiden.

Aud the mode of its acquisition—whether she erkerited from her father—

whether she tuok it by gift from him, or from her husband ; and whether

it was possessed by her in any other right.
B
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34th. If there be three sisters, A, B, and C, who succeed jointly to

their father’s estate,and if they all die childless, or having daughters only ;

—then upon the death of one, the two others will succeed to her share

in equal proportions ;—and upon the death of one of these, the whole es-

tate will vest in the survivor for her life; but upon her death it will not

go to her daughters :—again, supposing A to die childless, or having

daughters only, and B and C to survive her; supposing also B to have one

son, and C to have three sons,—then upon the death of A her share shall

go to her sisters equally between them, for their lives; and as they die,

the proportion of B shall go to her only son, and the proportion of C

shall go equally among her three sons.—But if B and C shall each die in

the life time of A, then the proportion of A shall be differently distribut-

ed ; and it shall go to the one son of B, and the three sons of C in equal

proportions, share and share alike.—That is, if B and C had survived

A, their sons after the deaths of their respective mothers, would have

taken per stirpes ;—but if B and C shall die before A, then their sons upon

the death of A will take per capita.—The law in one possible event, is left

perfectly doubtful—there are opinions and authorities both ways.—Sup-

posing either Bor C, (C for instance,}.to have died before A, and B to

have survived her; it is agreed that upon the death of A, her estate will

go to B,—but whether on the death of B, it shall go to her only son, or be

divided between him, and the three sons of C, is verata questio. Except

the law, as declared ia the 5th rule, I cannet procure any light upon the

subject ; and according to it, or at least by analogy, I should be iuclined

to conclude, that upon the death of B, the estate of A is to be equally di-

vided between the one son of B, and the three sons of C, share and share

alike.

There is no doubt but that the original share of B, will go to her only

sou; nor is thereany, but that the original share of C shall be divided among’

her ¢hree sons—If the father of B and C had survived one of them, and
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one of them had survived him, it is certain that the daughter surviving him,

would take his whole estate for her ife,—and upon the death of this sur-

viving daughter, that her son or sons, and her sister’s son or sons, would

‘take the father’s estate equally and per capita among them.—And if there

be two daughters, one having ten sons, and one having one son, if these

daughters shall survive their father, it is agreed that they shall take his

estate equally between them,—and that upon the death of one, her one son

shall take her share,—and upon the death of the other, her éex sons shall

take her share among them.

35th. It was formerly held by the Supreme Court that the widow took

movable property absolutely, and «immovable property for life only—but it

has since been thought that there is not any ground for such a distinction,

and that the widow takes but a life estate in movable.as well as immovable

property.—In December 1814, in the case of Hoorasoondaree Dossee against

Cosinot’h Bysaack and Ramanot'h Bysaack, it was declared that Hoorasooit-

daree was entitled to an absolute interest in the movable property, and an in-

terest for her life in the immovable property of her husband. The case was

this, Bishonoth Bysaack, Cosinoth Bysaack, and Ramanoth Bysaack, were

brothers.— Bishonot’h married the complainant Hoorasoondaree.—He died.

under the age of sixteen years; having, as his brothers alleged, made a

will in their favor. The Court determined that this will having been made

in the minority of Bishonot’h, was void ;—and the above declaration was

made in Hoorasoondaree’s favor, he (her husband) having died intestate —A

pill in the nature of a bill of review was afterwards filed by Cosinath By-
saack and Ramanoth Bysaack against Eoorasoondarce Dossee.— Error was

assigned in the Decree having declared Hoorasoondaree entitled to an ad-

solute interest in her husband’s movable property.

On the 10th of December 1818, the Supreme Court Pundits, (Turaper-

shad Bhattacharjea and Mritonjoyhee Bhidialunkar) were interrogated

Ba
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as to the right of widows succeeding to their husbands’ estate. The ques-

tions and their answers were as follow :—

Question 1. ‘(If a Hindoo widow succeed to the property of her hus-

band dying without male issue ; what interest does she take in his cmmov-

able property, and what interest in his movable property ?”

Answer. “ According to the Dayabhaga and other Shastras prevalent in

Bengal, there is no distinction in this instance, between movable and im-

movable property.—The widow has a life interest in both, and is entitled

to the enjoyment of the same and to dispose of the same, by gift, mortgage,

sale or otherwise for the benefit of her departed husband’s soul, even without

the consent of her husband’s kinsmen. In so doing she will observe

“« moderation.” —(N. B. The Court Pundits explained the word “ modera-

tion” used by them, to mean generally ‘‘ moderation in expenditure’—

but other Pundits present explained the “ moderation” of a widow to meen

“‘ moderation in diet and clothing.”’)—The Court Pundits proceed,—‘“ She

has xo authority whatsoever to dispose of tle property by gift and so forth,

for worldly purposes uneonnecied with religious purposes, without the con-

sent of her husband’s kinsmen.—If she does so, the act is iavalid; (religi-

ous purposes include a portion toa daughter, building temples, for religious

worship, digging tanks and the like;) she may make gifts and donations to the

relatives of her deceased husband,—and, with the consent of her husband’s

kinsmen, to her own family. The kinsmen of her husband have the priority

to her own family with reference to gifts, because the widow is under their

immediate control, ¥ being incumbent upon her to act as they direct.”

Question 2. “ Ifshe convey away his zmmovable property for other than

an allowable cause, is such conveyance valid against herself, or the next

of kin of her husband?—and if she give away his movable property for other

than an allowable cause, is such gift valid against herself, or against the

next of kin of her husband ?” |
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Answer. ‘“ Such gift as to immovable property is xoé valid against her-

self, or against the next heir of her husband.—The same would Le invalid as

to movable property. Jewels going to a widow as part of her husband's

estate, and given away without allowable cause, could be recovered by her

or her husband's next of kin the same as moncy.”

Question 3. “ Has the widow an absolute (independent) interest in the

property of her husband, cither movable or immovable?”

Answer. “ She has no£ an absolute interest in such property.—She has not

au uncontroled interest in that property.— She can do nothing of her own au-

thority.”

Question 4. “ Has a widow so succeeding a right to the possession of

the movable property to which she has succeeded ?”

Answer. “* The widow so succeeding has a right to thé possession of the

movable property to which she has succeeded, subject to the control befcre

mentioned.”

Question 5. “ Have the relations of her husband any right to take such

property out of her possession ?”

Answer. ‘They cannot dispossess her of that property, but they may

control her in the use of it.”

Question 6. ‘ Is there any difference in the quantity of interest which

a woman takes in property by partitzon between her sons, and that which

she takes by the death of her husband without (male) issue ?”

Answer. * There isno difference in the interest so taken.— There are differ-
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ent opinions upon this susject. Some Pundits affirm that property obtained

by a woman sharing with her sons, is to be considered as streed’ hun—or her

own, over which she has perfect uncontroled authority.—There are opini+

ons both ways—vwe are of opinion that the most eligible mode would be te

consider it streed ‘un, it being more in the nature ofa gift, that what she

succeeds to in her own right.”

Question 7. “ Does this answer apply equally to movable and immovable

property ?”

Answer. “It applies equally to the movable, and to immovable property;

Fixed property given by a husband to a wife, 2s not alienable by the wife.”

Question 8.“ Ifa widow for a just cause ceases to reside with the fa-

mily of her husband, does she thereby forfeit the right of succession to her

jusband’s estate?”

Answer. “ If a widow from any cause other than uachaste purposes, ceas-

es to reside with her husband’s. family, and takes up her abode in the fae

mily of her parents, her right would not be forfeited.”

Question 9. ‘‘ Where the consent of the husband’s kinsmen is necessary

to ‘authorize the widow to make gifts, &s. for ofver thin religious pur-

poses—wh» are those kinsmeu whose consent is requisite ?”

Answer. * Those who are next immediately to inherit the property after

her dzcease.'—** The Bibad'h Rutnakare and Bibad’h Chintamonee are of

authority in this country, where urcontradicted or not censured by the Daya-

bhagu and Dayatuéwa and other treatises current in Bengal.” The Bi-

ba@h Chintamonee and the Bibadh Ruinakara are not current in Bengal.

—They are of auTHority in Mi?hyla.”
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On thesame day Seebnot’h Bidyabak husputtee,— Ramohun Bidyabok jus-

puttee,—Dabeckurun Turkalunkar,—Sumboo Bak: husputtee, and Radanoth

Turkosedundo were interrogated by the Court ; and they say, “ We differ in

opinion from the Pundits of the Court in this respect :—according to the

Dayabhaga and Dayatuiwa, the donation of property is valid, although

the Donor incurs moral guilt.--The Pundits of the Court have quoted the

Dayabhaga as their authority—we therefore differ from them in opinior,

There are older treatises of law, by which donation of property as before

stated, isdeclared void. |The ancient lawyers are of opinion that the alie-

nation of property by a person who has noé uncontroled authority over it,

is void; and in this there are distinctions—as to fixed and movable proper-

ty and so forth. It is our opinion that, consonantto the doctrine laid dawn in

the Dayubhaga,the widow has authority to dispose of her husband's property

for religious purposes without the consent of her husband's relations,—and

that she has noé the power to dispose of it for other than religicus purpos-

es without their consent ;—but, that if she does so, the disposal is valid,—she

having a vested right therein.—Vachusputtee and Chundyshawara declare

that a childless widow succeeding to her husband's property, has indepen-

dent authority over the movable part of her husband’s estate, and not over

the fixed property.-—The doctrines laid down in these two codes which have

not been declared inadmissible by the auther of the Dayabhaga and

Dayatutwa, are still considered of authority in this part of the country.

This doctrine has noé been contradicted by the Dayabhaga and Dayatutwa.—

The subject is not particularly noticed in either ofthese books; The com-

piler of the Bibadhee Ciinlumonee was Bak’ husputiee Missre; and the com-

piler of Bibad’h Rutnakara was Chundeskswara.”

Next came the Pundits Rughoram Shiromonee, and Kicnee4under Bidhya~

lunkar ; they were asked, ** Do you agree with, or difer (rom; the opini-

ons of the Pundits of this Court delivered in your hearing, on the several -

points of law, as laid down by them? If you agree, $ay-So;—1i not, state in

what respects you differ.”
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Answer. “ We agree upon all points with tie opinions given by the

Court Pundits, with this exception—They stated that gifts of movable and

immovable property made by a widow for other than an allowable cause

were not valid against herself or the next heir of her husband—We

agree with them in saying that such gifts are not valid as against the nexé

heir of the husband—but they are valid as against the widow who could

‘not reclaim them, whereas the heir és entitled to do so.”

With such guides, I believe it will be admitted, that it was not easy ta

arrive atthe right conclusion. The Court took time to consider the matter,

and to obtain further information.—Finally, on the 11th of August, 1819, it

was declared, that Hoorasoondaree Dossee, the widow of Bishonot’h Bysaack,

do take both his movable and immovable property to be enjoyed by her in the

manner prescribed by the Hindoo law,

The original Decree was thus altered—The Court having rescinded that

part of it, which declared Hoorascoxdurce entitled absolutely, to the niov-

able property of her husband. It might perhaps have been better if the

Court had embodied in this last Decree the opinion which was declared

from the bench by, I believe, all the Judges, namely, that with respect to

the widow’s right, there is no distinction between movable and immovable

property, and that she has no more than a life interest in either. An ap-

peal from the first Decree was then depending; and that, according to

my recollection, was the reason assigned by the Court for not wording

the Decree, according to its own conviction of the law.

The opinions of nine Pundits, which I have given above, although not

concurring, are certainly less discrepant, than the opivious of Pundits are

usually found to be upon any question. The five Pundits who were exa+

mined next after the two who belouged to the Court, declare, that “ the anci-

ent Lawyers are of opinion that the alienation of property sy a person whe
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fas vot uncontroled authority over it, is void.” They then say, “there are dis-

tinctions as to fixed and movable property.” They conclude by giving their

Opinion generally, (without regard to the distinction which they admitted

to exist between fixed and movable property,) “ that consonant to the doc-

trine laid down in the Dayabhaga, the widow das authority to dispose of

her husband's property for religious purposes, without the consent of her

Ausband’s relations, and that she has nof the power to dispose of it, for other

than religious purposes, without their consent ;—but that if she does so the

eisposal zs valid,—she having a vested right therein.” It is not easy to con-

ceive that a person may by virtue of a vested right in property, make a va-

did disposal of it, if that person has not a right to dispose of the property

at all. I do not at present, nor did-the five Pundits, speak of property

given for religious purposes. That point will require a separate considera-

tion. The two Court Pundits informed us in answer to the second question

which was put to them, (and which excluded gifts for religious purposes,) that

“such gift as to immovable.property isnot valid against (the widow) herself;

or against the next heir of her husband. The same would be invalid as

to movable property.—Jewels going to a widow as part of her husband's es-

tate, and given away without allowable cause, could be recovered by her,

or her husband's next of kin, the sameasmoney.” This I presume must have

meant money due fo them. The two last Pundits examined agreed with

those of the Court in saying, “ that such gifts are not valid as against the

next hetr of the husband” and they very rationally disagree, by saying that

such gifts “are valid as against the widow, who could not recover thein,

whereas the next heir is entitled to do so.”

It is evident, I think, when the Pundits spoke of a Jewel, they meant to

be understood, that if any thing was given by a widow, without allowudle

cause, it might, if ¢t could be identified, be recovered by the next heir,

Jrom the dence. It is said “ money has no ear mark”—and the next cf kin
c



1s OF INHERITANCE.

who attempted to recover a sum of money from a donee to whom the wi

dow had given it without allowable cause, would probably have many dif-

ficulties to encounter, and must, I should think, necessarily fail, if it did not

appear that the widow had diminished the principal of her husband’s per-

sonal estate

The Supreme Court never had a doubt as to the limited right of a widow

over immovable property, nor ever at any time considered, that she had

more than a life interest in it. The question in this case, if not lost sight

of, was not kept fully in view. ‘Fhe Court Pundits indeed, in their answer

to the seventh question, seem to put movable and immovable property upon

the same footing,—and for my part, so far as a widow is concerned, I have

been unable to trace any distinction between them in the Hindoolaw. Itook

great pains to come at the best information which was attaiuable, during

thetime we were considering this question after having examined the Pun-

adits in Court, and I was satisfied at last, that im the case of a widow, there

is not any distinction made by the Hindoo law, between movable and im-

movable property in her hands.

Two cases which were tried before the Supreme Court may serve to

illustrate this question, as it relates to ¢mmovable property.—They were both

in Ejectment. The first was tried on the 9th of N ovember, 1816, and was
John Doe on the joint and several demises of Kisnogovind Sein and Tara-

monee Dossee v. Gunganarain Sircar. Kisnocaunt Sein, the brother and

one of an undivided family with Kisnogovind Sein, (one of the lessors of

the Plaintiff,) died in 1801. He did not leave any issue, but left two widows

Oojulmonee Dossee and Taramonee Dossee, (now one of the lessors of the

Plaintiff,) surviving him. Oojudmonee had died some time before the actiow

was brought, and it was alleged that she had in her life time, made a

conveyance of the premises in question to the Defendant. Kisnogovind

(the lessor) was next heir after Qojulmonee’s death, to her proportion of
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the estate of Kisnocaunt, which had continued to be undivided. One wit~

ness only was examined ; when the court, satisfied that the case was ac-~

cording to the statement, declared a decided opinion that Oojulmonee

had no right to make any grant of her interest in the estate which could

enure beyond her own life—The defendant finding that the grant (which

it now appears he had) irom Oojulmonee, would not avail him, declined

further contest, and a verdict was given for the Plaintiff.

The other case came on, (the trial lasted several days,) on the 25th of

June, 1817. It was John Doe on the demise of Ramanund Muk hopodia

v. Ramkissen Dutt. Noyan Sha had been dead about fifty years. He

left two widows, one of whom burned with his corpse. The other Poora-

nee Dossee 18 STILL ALIVE. Noyan Shad not having left a son, and one

widow having sacrificed herself, the other (Pooranee) succeeded to the

estate of her husband—She had made a grant of the premises in question

to the lessor of the Plaintiff; and they were afterwards seized, and sold

in execution in satisfaction of a judgement which had been recovered a-

gainst ker. The lessor of the Plaintiff had been in possession, but dispose

sessed by the Defendant, who was purchaser at the Sheriff’s sale, and the

present action was brought to recover the possession,

There were some circumstances in this case which were calculated

to excite suspicion. No pecuniary consideration had been given by

the lesser of the Plaintiff to Pooranee Dossee. She was said to have

made the grant to him for the benefit of her husband's soul, he (Rama-

nund) having been a Brahmin. It clearly appeared however, that the

deed of gift had been executed before the suit, on account of the costs

of which the premises were sold, had commenced; and it also appeared

that the Defendant had notice before the biddings at the Sheriff’s sale

C3
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were entered on, that the ‘essor of the Plaintiff was in possession of the

premises by virtue of a deed of gift made to him of them by Pooranee

Dossee—the verdict of the Court was not unanimous. Sir Antony Bul!er

and J, were of opinion, (against the opinion of the Chief Justice) that the

Plaintiff ought to recover, and he recovered accordingly.

Had a proceeding been instituted by Poorance Dossee against Rame-

nund Bundhapodia, 1 should probably have been inclined to think, that

from a want of consideration, he could not hold as against her; but as she

was still alive, and examined as a witness'on behalf of the Plaintiff, I

thought that a verdict against him, would have amounted to a denial of

her right to dispose of the property in question for her own life.

There was not, I may venture to say, any disagreement on the Bench

uvon the subject of Hindoo law. A majority of the Court thought that

there was not any fraud which ought to operate as between the purties to

the pending action—and the case being free from fraud as to them, that

the Plaintiff ought to recover. It was admitted by all that a grant made

by her was good for her life. If after the death of Poorance Dossee, the

heirs of Noyan Shd shall proceed against Ramanund Mukhopodia, the

case will be very different ; I do not foresee that he can have any defence

as against them.

In the year 1799 the Court seems to have thought in the case of Dialchund

Adie v. Kishoree Dossee, that a woman (widow) is not to take more than an

estate for life in the movable property of her husband ; and I am not able

to discover why it first began to declare the widow—and mother, entitled

to an absolute property in the movable, and a life interest only in the im-

movable estate.

In this last mentioned case Jugul Adie died, leaving his wife Kishoree
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Dossee and his son Nundolol Adie swvivirg. Dialchund, the son of Nua-

tulol was the complainant, Nundolol having died before tl:e bill was

filed. By this bill Dealchund claimed the whole of the property which had

belonged to Jugul ; also that which had belonged to Nuzdoled, it having

Leen alleged that Nundolol had acquired separate property in his father’s

(Jugul's) life time, and after Jugul’s death.—— Kishoree denied that Nuns

dolol had acquired any property at any time.: and she set up a willofJugul

by which he had appointed her his executrix, and Nundolol his executor,—

and given his estate jointly between them: under this will she insisted that

she was entitled to oneihalf of Jugul’s estate, admitting that the complain:

ant as son and representative of Nundolol, was entitled to the other half;

but claiming the right of management of his half until he attain-

ed the age of sixteen years. He was then four or five years old. 1 shall

have more to say on this subject when I come to treat of wills ; in the

mean while, I mention the case, merely for the purpose of showing the

opinion which the Court at ¢haé éime entertained, respecting the right of

a woman who came into possession of her husband’s estate—even by

his will. It was declared that Dialehund (the complainant) was entitled

to a moiety of the estate. One half of the personal property (which was

very considerable) was ordered to be paid into tbe hands of the Account-

ant General of the Supreme Court for his use. A receiver of the real es-

iate was appointed, who was ordered to pay one half of the rents, issues,

and profits of it, into the hands of the Accountant General, to the complain-

ant’s credit,—and the other half to the Defendant ( Aishoree) during her

life, to be disposed of by herasshe thouglit proper:—as to the other half of

the personal property, the defendant Kishoree was declared entitled to it

for her life,-and it was ordered that such proportion of it as was not in-

vested in Company’s securities, should be so invested; and so endorsed

asto prevent-her from disposing of it,—that as the loans were paid off at the

treasury, the-money should be reinvested, and endorsed as the former se-

curities' had been,—and that she should be entitled, during her life, todraw
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the interest, and to use it at her own will and pleasure—with respect to

the profits or savings which had been.made since the death of Juul, she

was declared entitled to a moicty of them, in. her own absolute reyat and

at her own disposal,—and the Court did “ further order and decree that

the said Defendant, Kishoree Dossee, is entitled to, and shall have, receive,

and be paid, previous to any division, and over and above the sums herein

before mentioned, from the joint stock of the said estate, and to be at her

own disposal, the full and just sum of Current Rupees seventy-nine thou-

sand three hundred and sixteen, fourteen annas and two pie, the said

Nundolol Adie having in his life time, and the said Dialehund Adie, since

the death of the said Nundolol Adie, having expended that sum on their

separate accounts, from the joint fands.”—The above is part of the Final

Decree. The cause was long pending in Court. It appears that cause wag

shown on the 6¢4 and 7th of April, 1795, against a rule which had been

obtained on the 28th of October, 1793, and that the Court (April, 1795,)

declared * the Defendant Kishoree Dossee was entitled to an estate for
life, of and in one moiety of the estates bequeathed by: the will of Sugul

Adie deceased, with full permission to dispose of the rents, issues, and

profits thereof, during her life, and wITH LIBERTY TO BREAK INTO THE

PRINCIPAL suM for PIOUS USES OF OTHER PURPOSES With THE EXPRESS

PERMISSION of this Court, or WITH THE CONSENT’ of the said Dialchund

Adie, her grandson, after he shall come of age.”"—N.B. It was this rule

that directed the Registry, &c. of the Company’s securities, so as to pre-

vent their negotiation when in the hands of Kishoree Dassee.

The whole of the proceedings in this case are not perhaps quite recon-

cilable with other decisions which have since taken place in the Supreme

Court. It seems clear that the grandmother, (Kishoree Dossee) had such

an interest in the real estate as would have entitled to her to a partition,

and if she had insisted upon one, that she might have got into the receipt

of the rents, &c. of one half of the landed property, and got rid of the

receiver, so far as she was concerned.



OF INHERITANCE. 23

This was the case of a will—and the right of Hindoos to make wills

had not then been so fully recognized by the Supreme Court, as it has

been since. The subsequent decisions warrant us in thinking, that such

an instrument would now have a more enlarged operation in the widow's

favor; but it seems at that time, to have been assumed that a widew could

not take more than a life interest in the estate of her husband. The Ceurt

must, I conceive, have been misled, by adverting to the law which would

have applied if she had taken upon partition, or in consequence of her

husband's death without male issue. But be this as it may, I mention the

case for the purpose of proving what it questionably does prove ; namely,

that the widow's power over the movable, was put upon the same footing

with her power over the immovable, property ;—and it was declared that the

consent of her grandson after he came of age, or the express permission of

the Court (whose ward the grandson was) during his minority, was neces<

sary for the purpose of enabling the grandmother “ éo break into the prin-

cipal sum,” even for ** pious uses.”

I cannot but wish that the law, as it was certainly understood to exisé,

in the case of Cosinoth Bysaack and Ramanoth Rysuack against Hoora-

soonduree Dossee may be adhered to. The Judges were satisfied that a

distinction between movable and immovable property in the hands ofa wi-

dow was groundless.—The hardships which in former times might have

arisen, by preventing a-widow from breaking in upon the principal, can-

not now be apprehended :—we have now public funds in which the money

may be placed, and from which the widow may be secured for her own

use, as much as can be made of her husband's property ; and as much

probably, as he, had he lived, would have expended. The right of his

next of kin to succeed after the widow’s death, has never been questioned.

—If she pleases to make gifts to Bralmins, and to perform other pious

duties, they will not be the less meritorious for having been performed at

her own inconvenience; or the more so, for having been performed in

fraud of the Reversivner,
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It is, we are told, immoral, sinful, forbidden—and therefore I should hope

illegal—for a widow to deprive her husband’s heirs of the estate, by giv-

ing it away in her life time—but some Pundits say No.—Inmoral, and

sinful, and forbidden we admit it to be,—yet being done, it is valid in law. —

That is, the brothers have a right to succeed, and a sister-in-law has a

right to cut them off from the succession. The property is by law to be

preserved for them, and she dy daw may squander it away at her pleasure.

Landed property, if it cannot be kept in the hands of a widow, may

be recovered from those of her alience. And what reason is there in the

law which declares that the next in remainder may be irretrievably cheat-

ed out of his interest dx money,—yet enables him to do himself justice if a

fraud should be attempted by the disposal.of land to his prejudice? Aste

the widow herself, it is surely enongh to expose her to imposture, and tq

suffer her to be cajoled out of every thing that is her own,

T remember to have been much affected when Pooranee Dossee came

to give evidence in the Ejectment of which I have spoken. It was prov-

ed that she had given gold ornaments and money to the Brahmins—per-

haps all that she had. They told her however, that it was necessary to give

Jand also. When she was examined as‘to her interest in the question, she

said with great simplicity that it was usual to give to the Brahmins, but

never to take any thing from them untila person was driven to the last

push.” She was now old and decrepit. She had given away property to

the amount in value of many thousand Rupees, and when she was press-

ed for an answer on the ground of her interest, she said she thought it like-

ly, if the plaintiff recovered in this action, that the man to whom she had

given all, might allow her, as he had allowed her before, .to squat herself

down in-a corner of-the house.

Considering the helplessness of such creatures, and the nature of those



OF INHERITANCE. 25

into whose hands they are hkely to fall, I cannot but think that. Courts

of Justice ought to interpose their authority as far as the law will allow ;~-

and I believe it will allow of their securing the principal for the next of

kin, giving to the widow its annual produce during her life. Such amea-

sure, if she is to be plundered, would make it the interest of her plunder-

er, to treat her with humanity and care. —_ But the influence of Brahmins,

the terror of her g’hooroo or spiritual teacher, and the cupidity of her

relations, operate so powerfully upon her weakness; that it is, in my

judgment, the duty of our Courts to adopt some means, whereby the ex-

pectant may be secured in his rights, and the widow herself protected

against sucha host of assailants.*

If, upon the death of a Hindoo, his sons shall all be under age; the mother,

or mothers of these sons, shall manage the estate during the minority. If

there be a son or soas by cne widow only, that widow shall manage un-

til her son or one of her sons, shall attain the age of sixteen years; and

this she shall do although her husband left other widows, if they are

childless, or mothers of daughters only.

If there be four widows, two of them mothers of sons, one the mother

of daughters and one childless; the two mothers of sons shall manage

jointly in exclusion of the other widows, until a son of one of them shall

attain the age of stxleen years.

This is the Z7adoo law, as it prevails in the Supreme Court ; but by

the Regulations of Government, which are law in the Mofussdl, the mino-

rity of sons continues until they attain the age of eighteen years.

* I find the following passage in the Duttike Mimansa, “ Since the power of widows is fixed, to

be that of using property during their lives, itis estabily'e-i that they have not power to adopt a son.” It

will be observed that tis ts a general proposition, applied to the subject of aduptionin particular;

anJ that the power of adoption is denied to widows, because their power as to property, is that of using

it for their lives only.

Qo



26 OF INITERITANCE.

For the purpose of paying debts contracted by the deceased husband ;

his widow, or widows, may sell, and make a good title to, his estate, or:

a competent part of it. She or they may also raise money by sale or

otherwise, if it be necessary for the maintenance of the children, or for

the due performance of religious ceremonies, or for other necessary family

purposes.

The power of their mothers will cease, upon anattainment of one of the

sons to the age of sixteen years ;—and an adult brother, during the infan-

cy of his brethren, will have the same power, which the mothers possess-

ed during the infancy of all.

Contracts made by the maraging member of an undivided family, are,

generally speaking, valid, and binding on the other members : but this

must be understood as applying tosuch contracts as have been necessarily

made; or suchas have been entered into, in the course of the family’s trade,

dealings, or concerns. Fraud will vitiate all such contracts and give the

members defrauded, a remedy against the manager, or the parties with

whom he shall have dealt, as the case may require.

In the Supreme Court, Frauds among Hindoos, and among British

subjects, have always been considered and determined upon the same prin-

ciples.

Tt has been ruled by the Supreme Court, that the purchaser of joiné

property from ove of an undivided family, must look to the necessity for

selling which existed at the time of the sale, and even to a proper appli-

cation of the purchase money.

Nonclaim by the infants after an attainment of their age, will be con-

strued into an acquiescence in the sale. This isreasonable and consonant



OF INHERITANCE. 27

to the rules of Hindvo law. Four years’ nonclaim, after an attainment of

full age, is the term which is said to bar the right of recovery from a pur-

chaser—but this supposes the sale to have been made from necessity, and

without frand. Many circumstances may be connected with the transac-

tion, which will either lessen or enlarge that period 5 such as absence of

the claimant, or his being under some special disability upon his com-

ing of age—his being fully apprised, or in a state of ignorance as to his

rights—his having permitted, or prohibited an expenditure of money by

the purchaser, upon the premises ; in short every thing may operate, as it

shall tend to indicate good or bad faith in any of the parties.

Tt is necessary that such a poweras the one I have mentioned, should,

during the incapacity of some: of the family, be vested in those who are

capable of conducting its concerns; and as such a power is liable to be

abused, it is certainly proper that its exercise should be examinable, and

that those who are excluded from interference, should be protected against

fraud or collusion.
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1 SHALL here confine myself to Partitions made by the partitioning

parties themselres, or enforced by one having a share in an undivided es-

tate,—and the immediate consequences of such partitions when so made,

Partitions made among others, by the sole owner in possession, may be

more properly noticed when I come to treat of wills, gifts, or unequal dis-

iribution.

To this chapter I shall subjoin some decisions of the Supreme Court,

which may throw light upon the subjects of Inheritance and Partition.

The right of a great grandmother to a share of the estate, upon a parti-

tion made of it by her greaé grandsons, is no where recognized in the

Hindoo law. Between such parties it is not indeed Uikely that a question

should ever arise-—none, that IL know of, has hitherto arisen—But whe-

ther it be that this is a casus omissus—or whether HZindoo legislators thought

jit impossible that a woman could live until her great grandsons divided

the estate—or whether, contemplating the possibility, they thought she

onght not to be entrusted with property after having attained such an age,

must be left to conjecture—The fact is certain, that there is no provision

made, by which the great grandmother can claim any share, in case of a

partition of the estate by her great grandsons—By moral obligation how-

ever, they are bound to support her—and this is a duty, the performance

of which, might undoubtedly be enforced in the Supreme Court.
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A woman’s right to a share of the estate, if even ove of the partitioning

parties be a great grandson, is no where expressly declared.

In the case of Gooroopersaud Bose v. Seebchunder Bose, &c. the right

of a woman to come in for a share upon partition made by her son and

grandsons was questioned.—I svhall have occasion to advert to this case

regain. Inthe mean while I shall say, that the opinions of such Pundits

us were acquainted with the contending parties, ran in opposite directions,

-—-some affirming the woman’s right to a son's share, and some denying

her right to avy share. ‘Tle case, so far as it relates to the present point,

was shortly this, Kisncram Bose died Jeaving two sons, viz. Goorooper-

saud, the complainant, and Muddungopaul, who before the filing of this bill

liad died, leaving stv sons.—Kisnoram lelt.a widow, named K’hunjunnee

Dossee, who was the mother of Gooroopersaud and Muddungopaul.—U pon

a partition prayed as between Gyoreopersaud, and the sons of Muddungo-

paul, (that is between K’Aunjunnee’s son, and her grandsons,) the questi-

onarose. It was admitted by ellthe Pundits, that she would have been

entitled to one-third of Kisnoram’s (her lusband’s) estate, if the partition

had been made by her sons Gooroopersaud and Muddungopaul. ‘The una-

nimity of this concession may perhaps be accounted for, as it did not

affect the interest of any one of the litigants, or make any advance to-

wards a termination of the contest. As to the point at issue, some Pun-

dits declared, the partition havirg been postponed until after the death of

Muddungopaul, that K’hunjunnee was not entitled to any sbare. Others

declared that her right was the same, partition having been made between

her son and grandsons, as it would have been had the partition been made,

in the life time of Muddungopaul, between her two sons. In point of in-

irinsic authority, these Pundits were equal, and they seemed equally well

fortified by commentary and text. The Court made further enquiry, and

obtained the best information ;—we were ultimately satisfied that, upon a

partition by her son and grandsons, K’hunjunnee was entitled to share, as

she would have been, had the partition been made by her sons.
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Since that time, I have had several conferences with the Supreme Court

Pundits on the subject of a woman's right to a share, if one of the parti-

tioning parties should be a great grandson. =‘ They have invaribly said

that the law is silent; but that from reason and analogy, she ought to

have a share, and if such a question arose, they supposed it would be

decided that she should have one. Yet it would seem, to entitle her to

a share, that there must be some more proximate descendant than a great

grandson, party to the partition—for if the partitioning parties be all so

remote as great grandsons, it does not appear that her claim can, in any

manner, be supported. The Pundits are of opinion, if one of her sons bea

party, that she ought to have a son's share—and if her sons are all dead,

and one of her grandsons be a party, that she ought to have a grandson’s

share. This is conformable to the principle of partition ;—for in a division

between her son and her grandsons, she will undoubtedly, be entitled to

the share of a soz.

Jt is well established that she is entitled to a share, if her sons, her

grandsons, or her sons ard grandsons should divide the estate—And as

there is nothing to exclude her in case ofa more remote descendant being

a party to the Partition; it is, I think, both reasonable and just that she

should have her share, although such a person should chance to be one of

the Partitioners.

An expedient for the escape from difficulty, is seldom wanting to a

Pundit ; and it is said by some, that the Sanser’é word “ Pootro,” may be

construed ‘ grandson” or “ great grandson.” Such a construction might

indeed, readily rid us of all embarrassment; for it would, without

doubt, give a share to the great grandmother, even if her great grandsons

were the most proximate parties to a partition, just as it would do, if the

partition had been made by her sons. But what share is she to takeif her

great grandsons are the Partitioners? If pootro, be invested with the
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signification contended for, she will take the share of a son—and that

cannot be, because it is provided that she shall be entitled, the grandsons

dividing, to a grandson's share only. This consideration would, I conccive

of iiself, be sufficient to deprive such ingenuity of all its force.

For my own part, I prefer the Anown rigours of any law, to the incerti-

tude of arbitrary interpretation—and the attempt to which I have alluded,

if successful, might justify us in giving any meaning, to any words. If in-

deed it could be shown that pooéro was the only word by which son,

grandson, and great grandson were expressed in the Shastras, the attempt

made, might be entitled to some notice—-or if it could be shown that the

word poolro was used when grand son or great grand son was evidently

signified, we might consider it worthy of some attention—but there are

three words, ‘ Poectro, —* Powtroy and « Pro-powtro,” —“Son,” —

‘Sous sou” —and * Sox's Son's son,” cach severally applied throughout the

Siustras to the different persons intended to be designated—and where a

pariiiion among grand sons ix spoken of, Powdlro, or son’s son is the terin

appited. T have therefore resisted this cffort to get at that, which may be

considered by some as a desirable conchrstsn.

I have assigned her a share, although her great grandsons may be a-

moug the Partitioners, provided some of her more immediate descendants

ave parttes, or some oxe more immediate descendant is a party, to the

partition ;—but ft thought it proper to state all the authority upon which

} have done so,

The inéerest which a mother has in preperty taken by her upon Parti-

lion, Is not at all satisfactorily detined by the £indoo law. — Tu this case,

ws in «almost cvery other, the texts admit of, ard have received, different

constructions. By some Pundits, it has been declared that she takes an

dbsalute estolte—and that her proportion is at her owas free and nprestrict-
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ed disposal—By others it is held that she takes an interest for Life only ;

and that upon her death, her proportion will revert to the parties, or their

representatives, from whom she took her share when partition was made.

—By others a distinction between real and personal (movable and immov-

able) estate, has been set up; and they aflirm that she takes the movable

absolutely, and the immovable for life only.

Generally speaking, movable and immovable property, are subject to the

same rules.—It is said that a wife, who receives a Girr of immovable pro-

perty from her husband, shall not have the control over it until after his

death,—but that movable property shall be at her own disposal, from the

time of the gift, and during the life time of her husband (the donor.)—

This may be called an exception to the rule, although it is certain that,

he who gives, may annex what conditions he pleases to the gift.

It has also been said that immovable property, t¥ ancestorial, is not to

be dealt with in unequal distribution, as immovudle sely-ucquired, or mova-

ble, however acquired, may be,—bnt I doubt the validity of such a doc-

trine, even up to this extent,—and, considering all that has been adjudi-

cated upon the subject, I think reason to doubt will saliiciently appear.

T have been mm)'le to discover the aithority, (andl 1 believe there is

not any) upon which a distinction between movadle anil unmovatle pro-J f t i

perty, coming to a widow by the death of her husband, or to a woniaa

by partition made among her descendants, can possibly be supported ;—

nor do I believe there is any authority for saying, that a female who so
oS

takes, shall have more than a life interest in either.

When there was not any way by which money could be secured, so

as to give such parties the interest of it for their lives ; and when it there-

fore, became necessary to entrast them with a possession of the princi-
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pal, it might have been inferred that they had aright, as they certainly had

a power, to diminish the capital.

The Pundits, (always excepting gifts made to Brahmins, and other

pious donations, pious because Brahmins receive the benefit of them,)

inform us that it is immoral and sinful in a woman to reduce the property

of which she may have come into possession, by the partition of an estate,

or the death of a husband ;—yet some, indeed most, of them add, that her

act, if she does so, is valid.

The maxim “ quod fiert not debet, sed factum valet” is of general, if not

universal, application in the Hindoo law ;—and depredation upon property

in such hands, must necessarily be promoted by a recognition of the prin-

ciple; for the embezziler is free from restraint, and the reeeiver protected

against retribution.

In almost every book upon Hindoo law, we have instances to prove the

influence of thismaxim. In the Dayabhaga we find, “ But the texts of

Vyasa exhibiting a prohibition, are intended to show a moral offence :”—

“They are not meant to invalidate the sale or other transfer.” —So likewise

other texts must be interpreted in the same manner.—‘‘ Therefore, since

it is denied, that a gift or sale should be made, the Precept is infringed by

making one ;—but the gift or transfer is not null: for a fact cannot be

altered by a hundred texts.”

Here we are to suppose all the parties conusant of the circumstances,

as well as of the precepf—and we have only to ask, is it reasonable that

goods shall be withheld from their owner, by a man who with a know-

ledge of their having been stolen, had received them, because the theft

cannot be nullified by a restitution 1--

E.
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Upon the words “a fact cannot be altered by a hundred texts,” there isa

note by Raghanandana, (author of the Dayatatwa,) which, on account of its

singular felicity in the way of illustration, may be thought worth trans-

cribing. He says, “If a Brahman be slain, the precept, ‘Slay not a Brah-

man, does not annul the murder: nor does it render the killing of a Brah-

mana impossible. What then? It declares the sin.”

This exquisite gloss is from the pen of Rughunanden, whose compilati-

on of Hindoo law, Sir William Jones says, approaches nearly in method

and in merit, to the Digest of Justinian.

The Supreme Court has at add times limited the interest taken by a mo-

ther or a widow in immovable property, to-an estate for life. The proper-

ty of many, perhaps of most, Hindoos, consists chiefly of money, jewels,

and securities, or merchandise. They enjoy neither privilege nor fran-

chise from the possession of land; all are alike considered merely as

wealth, and if it be not considered more reasonable that the reversioner

should be defrauded out of one species of wealth, than out of another,

it would surely be better to put them all upon the same footing, unless

it can be shown, as J am sure it cannot, that the law is explicit and mani-

fest, securing expectants in one case, and leaving them defenceless in

the other.

From what has already taken place, if the next in expectancy were to

file his bill, alleging that a widow or mother in possession of movable

property, was making away with, or wasting, it to his prejudice, and if

he were to establish such a case; I believe the Supreme Court would

some way preserve it from dissipation and waste :—that it would be

ordered into the Accountant General’s hands, or otherwise secured for the

reversioner.

I do not desire, and I believe I could not obtain, any advantage from those
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precepts, by which a FZizdooa woman who has lost her husband, is enjoin-

ed to an ascetic life, by which the use of ornaments is forbidden; and that

which is most spare, and most homely im diet, and in clothing, prescrib-

ed ;—for if she should be inclined to voluptuousness, we might be told of

her freedom from secular restraint—that she was sinful in transgressing,

but had nevertheless a right to trausgress.

In the case of Dialchund Adie v. Kishorce Dossee, the Supreme Court

put movable and immovable property upon the same footing, and declared

that a woman, although taking under the will of her husband, was not en-

titled to more than a fife interesé in either. | The propriety of this decisi-

on, she having claimed under a will, may well be questioned. The pro-

perty of the Testator had been acquired by himself; and looking at the de-

cree in any point of view, it cannot, in my humble judgment, be recon-

ciled to the principles by which the Court, upon other occasions, appears

to have been guided. The cause was for many years pending, and the

final decree was pronounced in 1799. Such questions had very rarely

been agitated before this period, and it scems to have been thought, that

a Hindoo woman could not take a greater interest than one for her life,

in any description of property. If the distinction which afterwards arose,

(whence it sprung I know not,) had then existed, the Court could not but

have declared the legaéee entitled to an absolute interest in the movable

estate of her husband. By the cffect tnich is now given to the wills of

Hindoos, she would, 1 presume, at this day, be declared entitled to an

absqlute interest in the whole—both morable and iminovable.

In her answer, she relied upon her right, under the will of her hus-

band, to a moiety of adl his property. This, as will appear when J come

to treat of wills; was given to herin the most express, and unambiguous

terms, but her claim was disregarded by the Court. 1 now advert to the

Ba
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case, merely for the purpose of showing, that in the year 1799, the Court

did not make any distinction between movable and immovable property in

the hands of a Hindoo woman.

After that period, a distinction originated—and widows claiming as

heirs of their husbands, and mothers taking upon partition, were held to be

entitled to movable estate absolutely, and to immovable for life only. Wi-

dows and mothers so taking respectively, have always been considered to

stand upon the same footing in point of zxterest—and in the case of Cosi-

noth Bose and Ramanoth Bose against Hoorasoondaree Dossee, it-was the

opinion of the Court upon a bill of review, that a widow taking by the

death of her husband, was not entitled to more than an estate for life in

cither movable or immovable property. This was in the year 1818.

How the Court came to distinguish between movable and immovable

property, with reference to the rights of widows or of mothers, 1am not

(as I have before intimated) at all informed. The Hindoo law is not suffi-

ciently explicit upon the subject, to justify such a distinction—and it

must be admitted, that giving these parties a life interest only, in each spe-

cies of estate, will be more just as it relates to others, and more beneficial

as it relates to themselves.

The widow is generally instigated by her own relations to demand a

partition of the estate ;—or she is rather a tool in their hands, with which

they may work out their own gains :—give her the interest of her husband’s

wealth for her life, and she will be maintained as she had been before his

death ;—give her the principal, and she will be pillaged out of the means of

subsistence.

As to the mother, she herself cannot move towards a partition ; but hes

son who may have an ascendancy over her, can enforce it. The conse-
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quence is, that this son may divide an estate against the will of his brethren;

and under the pretext of allotting a share to his mother, take in reality,

two shares to himself. He will thus, without conferring any benefit upon

her, defraud those whom he forces into a division of the estate.

If the mother is to take, as I think she ought to take, a life interest on-

ly; the incentive to fraud will be abated—the discord of families may be

prevented—and a degree of peace and contentment preserved to the mo-

ther herself, such as she is very unlikely to enjoy, after having a propor-

tion of the family property at her own absolute disposal.

J shall add, that the right of a mother to a share, upon partition being

made, is a necessary consequence of the act, for unless the father chuse

to distribute an estate, a division of it is not authorized until after the mo-

ther’s death. The eldest brother, ought, before partition, to manage the pa-

trimony, and the others ought to live under him, as they had lived under

their father.

The portion of the estate to he deducted for the eldest brother before

partition of the heritage, is a /wvendieth part—for the middlemost, a for-

dieth, and for the youngest an eigitieth. But there is no distinction

made in Bengal, and Menuw’s is merely nominal, if there be not a transcen-

dency of learning and virtue on the part of the eldest son. ‘This ¢ranscen-

dency might be difficult of ascertainment, and the legislator says, “Among

brothers equally skilled in performing their seeeral duties, there is no de-

duction of the best in ten, or the most cxccllent chattel ; though some trifle

as a mark of greater veneration, should be given to the first-born.” This

érifle however, is with some degree cf sarcasm, denied by the Daya ¢ra-

ma Sangraha, to a first-born in the present age.

Ist. In this (the Kali) age there is no diterence as to the amount of
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shares taken by brothers upon partition. By Menu, it is laid down, that

sons born of women of the several castes or tribes, shall be entitled to four,

three, or two shares, or one share. He says, ‘let the son of a Brasiminé

take four shares; the son of a K’hitéry, three shares; the son of a

Bhoice, two shares; and the son of a Soodra one share.” This distinction

is now abolished; and marriage, except between men and women of the

same caste, absolutely prohibited. | The eldest son was formerly favored,

and is declared by Menu to be entitled to a larger share, by reason of a

greater veneration; but this inequality of partition is no longer counte-

nanced. The author of the Daya crama Sangraha informs us, that equal

division is the only mode adopted in this age, decause younger brothers who

entertain the veneration spoken of by Ménu are seldom met with, and be-

cause elder brothers deserving of it, are not more frequently to be found,

Qnd. If there be two or more brothers, any one of them, or the repre-

sentatives of any one, may enforce a partition of the joint property ; as

well that which was derived from their ancestor, as that which was joints

dy acquired by themselves.

3rd. In case of a partition made among brothers, each will take an

equal share. If some be dead, their representatives will share per stirpes

with the surviving brothers. Thus if A, B, C, and D, are four brothers of

an undivided family ; upon a partition made between them, each will take

an equal share, But if A shall have died, leaving two sons Eand F ; and

B shall have died, leaving two sons G and H ; and G shall have died, leav-

ing three sons J, K, and L; upon apartition made, the estate will be divid-

ed into four parts, of which the surviving brothers C and D will each receive

one. E and F, the sons of A, will receive one between them, and H (the

son of B) and I, K, and L, (the sons of G,) will receive the other between

them ; of which last mentioned share, H will be entitled to one half, and

J, K, and L jointly, to the other half,
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4th. A widow, whose husband dies not leaving a sen, becomes his

heir, and will, upon partition made by the brothers of her husband, (which

partition she may enforce as well as any of the brothers) become entitled

to a full share inright of her deceased husband. Thus, if there be three

brothers, A, B, and C; and A shall die leaving a widow D and no son;

the estate upon partition, shall be divided into three equal shares, of

which D will take one, and B and C one each.

5th. If A shall die leaving three sons B, C, and D, (whether they are all

by one wife, or each by a different wife, will in this case make no variance.)

B. C, and D will enjoy the estate of A jointly, or divide it per capita.

If they all die in an undivided state, B leaving one son, C leaving two

sons, and D leaving three sons ; these sons of B, C, and D, will become

entitled per stirpes—and upon partition among them of A’s estate, it shall

be divided into three parts, of which the son of B will take one, the two

sons of C will take one, and the three sons of D will take one.

6th. Suppose B, C, and D to have teen sons of different mothers, wi-

dows of A, and they the widows all to be living when a partition of A’s pro-

perty is made between his sons B,C, and D; none oftheir mothers will in

this case be entitled to ashare. It would be the same if one wife of A had

been the mother of B, and another the mother of C and D; and if Cand D

had continued undivided, because itis a partition among her own sons or de-

scendants that gives the mother or grandmother a rightto her share ;—but

if C and D had come to a partition among themselves, then their mother

would have shared equally with them, and taken one-third of their two-

thirds of A’s estate—or if A had left his three sons B, C, and Dby one

wife, then upon a partition made between them, their mother would be

entitled to her share ; that is, the estate of A would be divided into four

parts, of which the mother of B, C, and D, would take one—and this she

would do whether to of her suns remained undivided, or whether they ald

separated from each other,
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7th. If A shall die leaving a widow the mother of B, C, and D, and these

three sons surviving him; if B then shall die leaving three sons, E, F, and

G,—and C die leaving four sons H, I, K, and L,—and L die leaving two

sons M and N, and a partition then take place between the several parties,

i. e. D thesurviving son of A; E, F, and G, the sons of B; H, I, and K, the

sons of C; and Mand N, the sons of L; the estate of A shall in the first in-

stance, be divided into four parts, of which his widow will take one; D his

surviving son will take one; E, F and G, the sons of B, will take one; and

the descendants, the sons and grandsuns of C, will take one; or if all the

parties separate from each other, then the estate of A being divided into

forty-eight parts, his widow will take twelve; D will take twelve; E, F and

G, four each ; H, I and K, three each ; and M and N, one and a half each

or three between them.

8th. We have seen that on a primary partition in the last mentioned

case, the widow of A will be entitled to a fourth part of his estate; that

his surviving son D will be entitled to a fourth part; that the sons of B

will be entitled to a fourth part; and that the descendants of C will be

entitled to a fourth part. Now let us stppose the widows of B, C, and L,

to be living when their sons respectively come to a partition among them-

selves; then the proportion of E, PF, and G shail be divided into four

parts, of which the widow of B will take one, and E, fF, and G one each.

The proportion of H, I, and K shall be divided into four parts, of which

the widow of C will take one, and H, I, and K one each. The proportion

of M and N shall be divided into three parts, of which the widow of L

will take one, and M and N one each. But upon the primury partition,

A’s will be the only widow entitled to a share. The claims of the other

widows will not arise, until partition be made among their ows sons.

‘This appears to me, to be clearly conformable to the Hindoo law. It

is true that no decision going the whole length of the case supposed in
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the 7th rule has ever been pronounced by the Supreme Court, but ata time

when neither favor, nor prejudice could exist, I consulted Pundits, as

well as others on the subject, and they were all of opinion that if sucha

question arose, A’s widow ought to be decreed a fourth part of his estate.

Her right toa fourth part, will be found to depend upon partition being

made during the life dime of one of her own sons :-—for if it had not taken place

until after the last survivor of her sons had died ; and had then been made

between her grandsons and the others, her share would have been lessen-

ed, and she could have claimed the share of a grandson only.

Oth. If A shall die, leaving a son B, anda widow C, and B then die

leaving a widow D, and two sons E and I*,—and E and F shall come toa

partition, then the estate shall be divided into four equal parts, of which C,

the grandmother, shall take one, D, the mother, shall take one, and E and

F shall take one each:

10th. Although if A shall leave three widows, one the mother of B,

one the mother of C, and one the mother of D; none of the widows upor

a parulion made between B, C, and D will take any share, but will be

maintained by their sons respectively; yet if the sons of one of them, (of

B for instance,) shall after the death of B separate from cach other, then

A’s widow the mother of B, shall take « share equal to that of each of B’s

sons; or if B's widow be living, she and B’s mother, and B’s sons shall

each severally share alike.

11th. If A shall leave any number of childless widows, or widows who

have borne danghters only,—if he shall also leave two or more sons, the

mother of whom shall have died before her sons make partition; the

sons shall then divide the estate equally between them—the childless wis

F
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dows, and those having borne daughters only, not being entitled to any

share; the widows will be entitled.to maintenance only. —- Their right of

enforcing it will be considered towards the end of this chapter.

12th. If A shall leave three widows, one the mother of B, C, and D ;

one the mother of E, F, and G, and one the mother of H, I, and K;3 upon a

separation of these three sets of uterine brothers from each other, they will

form three joint and undivided families, and their respective mothers will

not be entitled to a separate share, but if one set shall come to a partition

among themselves, then heir mother will be entitled in severalty to a fourth

part of their estate. If another set (E, P’, and G for instance,) shall all die

without having come to a partition; EF leaving sons, lv leaving grandsons,

and G leaving great grandsons—then the sons of E, the grandsons of F,

and the great grandsons of G will form a joint and undivided family, and

the mother of E, F and G will not be entitled to any separate share.

13th. The Hindoo Saw does not expressly recognize any right in the

great grandmother, upon partition being made among her great grandsens,

or between her great grandsons and her other descendants. The following

case was put by me to the Supreme Court Pundits; supposing the mother

of E, F, and G to be living, when the sons of E, the grandsons of F, and

the great grandsons of G come to a partition —what share (if any) will the

mother of E, F, and G take upon that partition? — ‘It will be between her

grandsons, her great grandsons, and her great great grandsons. I was told

that the Hindoo law did not make any provision for such a case. J re-

minded them that the Hindvo law gave a grandson’s share to the grandmo-

ther upon a partition made among lier grandsons—and a son’s share upon

a partition made among her sons and her grandsons. This they admitted

to bethe law. Lasked then if it was not reasonable that she should take

a grandson’s share upon a partition made among her grandsons, and lrer

more remote descendants. The reasunableness of the thing they acquies-
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ced in—and said, if such a case arose, they supposed it wonld be s¢ de

cided, and that she wguld get a grandson’s share.

14th. Ifthere be three widows, one the mother of three, one the mother

of four, and one the mother of five, sons; the rule as to partition will be

the same as it is when they are mothers each of an equal number of sons;

that is, if the uterine brothers separate from their half-brothers, and conti-

nue united among themselves, their respective mothers will not be entitled

to any several share ;—but if they come to a partition among themselves;—

then the mother of the éhree sons will be entitled to a fourth—the mother

of the four sons to a fifth, or the mother of the five sons to a siwih part in

severalty,

15th. I believe it may now be Jaid down as the law, that mothers who

take ashare upon partition, take an estate for life only,—and with respect

to dominicn over the property, stand upon the same footing with widows

who succeed to their husband’s rights. Iam aware that a distinction has

been made; and I admit that it isnot without an appearance of reason—

for it has been said that what is taken by a mother upon partition, is more

in the nature of a gift than that which is taken by a widow. on the death of

her husband. If ald the sons agreed to divide, it might indeed be said to be

in the nature of a gift, because they would all have concurred in the act by

which their mother became entitled to a share of the estate—yet if there

be tcn sons, any one of them may enforce a partition; and although the

other nine continue living in an undivided state, and although the tenth

separated himself from them against their will, his separation alone will

give the mother a right in severalty, to one eleventh partoftheestate. In

such acase, what she takes can hardly be said to be in the natureofa gift—~

certainly it is not a gift from her sons; nine of them out of ten, being de-’

sirous of withholding from her, that which one enables her-to take by

compulsion from the rest;—but whatever the reason may be, the law is
F2
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conclusive upon the subject. She has aright on partition being made, al-

though the greater number of her sons may have been unwilling to divide.

The Supreme Court has not hitherto made any distinction between the

interest taken by a mother upon partition, and that taken by a widow

upon the death ofher husband. In the case of Dialchund Adie v. Kisho-

vee Dossee, it was determined that the woman who took under the will of

her husband, had an estate for life only, in the movable and in the immev-

able property.

Since the year 1799, (when the case of Dialchund Adie v. Kishoree

Dossee wis decided,) the Court, still keeping the mother who takes up-

on partition, and the widow who takes upon the death of her husband,

on the same footing, has introduced a distinction applicable to the nature

of the property succeeded to in both cases, and has given both to mother

ad widow, an adsolute estate in the movable, and an estate for life in the

immovable property.

In the case of Costnot’h Bysaach and Ramanoth Bysaack, which will

be found in the chapter on Jnheritance, and more detailed at the end of

this chapter, it may be seen, that the Court upon a bill of review, modified

the decree by which a widow was declared to be absolutely entitled to her

husband’s movable estate. This was in the year 1818, and in the year 1820

in the case of Gooroopersaud Bose vy. Seebchunder Bose and others, which

I have added to this chapter, it will be found that the rights of a mother

taking upon partition, have been declared as the widow's had been with

respect to movable and immovable property ; and that this declaration, in

the mother’s case, was upon a bill of review, modified, as in the case of a

widow it had therefore been. In cach case the Court has amended a de-

cree by which it had been declared, that the mother in one, and widow in’

the other, was entitled to an absolute estate in movable property ; by sub-
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stituting a declaration, that each should take both movable and immovable

according to the rules of the Hindoo law.

Upon these two occasions the Court was called upon to consider,

whether or not, the widow and the mother had a right to an absolute estate

in the movable property. In each case the decree by which such a right

had been declared, was amended, and the declaration expunged. The

opinions delivered by the judges were unequivocal, and it was well under-

stood by the profession, that no more than an estate for life in movable pro~

perty could be taken by a widow in right of her husband, or by a mother

upon partition made among her sons.

They have always been considered by the Supreme Court to stand pre-

cisely on the same footing; and if it ever had been doubted, the two de-

cisions of which I have spoken, are sufficient to set the question at rest.

16th. The mother cannot in any case enforce a partition, but her right

to a share will accrue, if a division should be made by the agency of her

sons, or any one of them, or by her grandsons, or by the widow of any of

them who had died without leaving a son.

17th. Any one of the parties possessing a joint estate, may enforce a

partition of it. One of five brothers, for instance, may compel the other

four to give him a separate share, or the sons of a brother, may compel

their uncles to give them a separate share, or the widow of a brother may

compel the brothers of her husband to give her a separate share,—and

upon a partition so enforced (by a widow, a brother, a nephew or nephews,

ason or sons, a grandson or grandsons) the mother of the-first five will be

entitled to her (or a sixth) share; and this, even although four of her

sons, or their representatives, shall continue living together as a joint and

undivided family.
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18th. Partition may be enforced as well of immovable, as of movable pro-

perty, whether it be axcestorial, or jointly acquired.

19th. If brothers of an undivided family, shall possess txmovable as

well as movable property, and if one brother shall take his share of the

movable property to his own separate use, continuing to possess the im-

movable property joint and undivided, with his brothers ; this will give the

mother a right to her separate share of the movadle, but not of the immov-

able property.

90th. Ifout of ten brothers of an undivided family, one shall die, leav-

ing three or more childless widows, or any number of widows having

daughters only, and shall not leave a son, the widows will of course suc-

ceed to their husband's estate; any one of these may then against the will

ofher co-widows, separate herself from the nine surviving brothers of her

deceased husband—and if she shall do so, the mother of her husband and

of his nine brothers, will by her (the widow's) act, become entitled to one

eleventh part or share of the estate in severalty, and she will beso entitled,

even if her nine sons shall continue living together with all the widows

but one of her deceased son, in a joint and undivided state. This pro-

portion the mother shall take by the mere act of one of her son’s widuws,

acting in opposition to all the rest.

21st. If there be immovable property only, (ex. gr. to the amount in va-

jne of ten lak’hs of Rupees,) possessed as a joint and undivided estate by

any number of brothers,—if one be desirous of separating himsclf from

the others and docs separate himself accordingly,—the other brothers

continue to live together, having given the separated one, @ sum of money

which he receives in full satisfaction of his share in the émmovadle estate ;

—the others not only continue tolive undivided, but to possess the whole

immovable estate unbroken, The mother shall in this case, be entitled te
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her share of the immovable estate in severalty. N. B. I propounded the

above, in the shape of a question to the Pundits of the Supreme Court.

Jt was put to them separately, neither knowing that it had been put to

the other—and each, without any hesitation, answered it in the affirmative.

At first it did not appear to me to be quite consistent with the doctrine

contained in the 19th rule, which doctrine the Pundits had theretofore

sanctioned :—I shaped my enquiry for the purpose of endeavouring to

ascertain how far the right of a mother extended, upon a partition made

among her sons ;—and upon fuller consideration I do not think there is

any discrepancy between the 19th and 21st rules.—The mother is entitled

to the joint protection of all her sons, and if the protection of one be with-

drawn, she has a right to share in the wealth in order that she may be

enabled to protect herself. Besides, the case in the 2!st rule supposed

that there was not any, except the zmmovable, property, among the brothers.

—It might have been presumed therefore, that the separating brother had

been satisfied out of the savings, to a share of which the mother is clearly

entitled upon partition; or if the separating brother had not been so sa-

tisfied, that the estate was encumbered to the amount of the sum given to

him in satisfaction of his share. By the case putin the 19th rule, the

mother did not lose any protection, her sons having all continued to live

undivided as to the immovable estate—and by receiving a share of the

movable property which her sons had agreed to divide, she had nothing

whatever to complain of.

22ud. If there be any number of sons, and one be by any means, sepa-~

cated trom the others; even if he should be separated by anthoriiy cf the

Magistrate, without the consent of any one of them, or againsi. the will of

all, the mother shall be entitled to her several share.

23rd. Hindoos, although of a joint and undivided faruly, may each by

his individual exertions acquire separate property—and property so ac-
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quired, shall be held in exclusion of the rest of the family—Such pro-

perty, upon a partition of that which was ancestorial, or jointly acquired,

shall be held by the separate acquirer, as his own—but he will, upon par-

tition, share with the others in the axcestorial, or jointly acquired property.

The following case was decided in the Supreme Court, August, 1819,

The complainants were, Joynarain Mullick, Raumdhon Mullick, Brijumo-

hun Mullick, and Gourpriah Dossec. The Defendants, Bissumber Mullick,

Goverdhon Mullich, Ramnarain Mallick, and Piaree Dossee.

Radachurn Muilick, was the first acquirer of property in the family. He

died in the Bengal year 1214 or 1808. Radachurn \eft four sons, viz,

Tluludhur, Bissumber, Goverdhon-and Joynarain, and he died intestate.

—Goluckchunder was another of Radachurn’s sons, but he died in the

Bengal year 1210—-1803 in the life time of his father—leaving Gourpriah

(one of the complainants) his widow,—and Ramdhon and Brijumohun,

two of the other complainants,) his sons, surviving him. The other com-

plainant (Joynarain) was a son of Radachurn. The defendants Bissumber

and Gloverdhon were sons of Radachurn ; J1uludhur his other son surviv-

ed him and died leaving Ramnarain his.son, and Piaree his widow,—the

two other defendants surviving him.

It was alleged that Goluchehunder in his father’s life time had served ag

a banyan and made considerable gains, which all went into the join¢ fami-

ly stock. This was the statement of Ais own sons (the complainants) in

their bill. Upon the death of Radachurn, Huludhur managed to the Bengal

year 1220—1815 when he died.—From the death of Huludiur to the time

of filing the bill, it was stated that the management had been in the three

defendants, Bisswnber, Goverdhon and Piaree—Ramuarain, the other

defendant (Piaree’s son) being an infant,

It is to be observed, although a partzizon was prayed by the bill, that
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the two widows, Gourpriah Dossee and Piarce Dossee, were not necessa-

ry parties. Ramdhon and Brijumohun (the sons of Goluckchunder and

Gourpriah) not having sought a partition as between themselves, but having

by their counsel desired to take between them, that to which in right of

their father, (Goluckchunder,) they were entitled. | As they were not to

divide, their mother (Gourpriah) could not be entitled to a separate share.

Neither could Piarce be entitled to a separate share, she having had one

son only, with whom there was not any body to divide,

The object of the bill was not to obtain a partition of the estate as it

existed at the death of Radhachurn, but to have all the property as it stood

when the bill was filed, declared joint, and to have it equally divided

among the parties.

Ramdhon and Brijumohun, supposing their father Goluckchunder to

have acquired property by his own exertions, had given up their claim

upon that ground, they having stated that his acquisitions had been add-

ed by himself to the joint family stock.

Goverdhon, not having had any pretensions on account ot his own ex~

ertions, put in an answer favorable to the complainants, and was desirous

of such a partition as the bill prayed.

Bissumber insisted by his answer that he had made money by his own

individual efforts,—denied that it ever had been added to the joint stock,

—averred that it had always been kept separate and distinct as his own; and

relied upon his right to it, in exclusion of all the other parties.

Ramnarain, the infant, by his next friend, submitted his rights to the

protection of the Court.
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And Piaree Dossee, his mother, answering to the best of her knowledge

and information, said that her husband, (AZuludhur) had acquired separate

proverty, which she clairaed for her infant son, (Aamuzarain,) in exclusion

of the other claimants.

Jt appeared that the parties had all lived together zn the same house as

ajoint and undivided family :—and the Court having been satisfied as to the

law, viz. that parties so living logether are capable of acquiring separate

property, and havea right to enjoy property so ucquired iu severally, direct-

ed issues to try the fuels, namely, whether or not the claimants of such

separate property, had actually acquired it by their own several exertions.

"The issues were favorable to. the claimants, severally ;—and the result

was a final decree, declaring the infant Rumnarain entitled to a house,

and Company’s securities to the amount of 27,000 Rupees, in severalty,—

declaring Bissumber entitled to three houses and Company’s securities to

the amount of 11,700 Rupees in severalty,—ordering the remainder of the

landed property to be sold, and decreeing that the purchase money, toge-

ther with 9,000 Rupees in Company’s securities, should he divided into

five parts or shares; of which Pisssmher, Ramnarain, Joynarain, and Go-

verdhon, should each take onzshare, and Brijwmohun and Aamdhon should

take one between them.

It will be observed, that I have given this report of the case, merely for

the purpose of showing how far the Supreme Court has gone in adjudicat-

ing self-acquired property, to the several members of a Hindoo family, in

all other respects joint and undivided.

It was the property of Radhachurn, and the increase of that property,

which was ordered to be equally divided among his sons, and their re-

presentatives—giving their own acquisitions to the acquirers, i. e. those of

Bissumber to himself and those of Hududhur, to his son Ramuarata.
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ere it will be seen that DBissumbur, Goverdhon, and Joynarain, the

surviving sons ef Radaackurn, each took per capita; that Ramnarain, the

only son of AZudud.ur, took a share in right of his father;—and that Ram-

dion and Brijumenun, the two sous of Goluckchunder, took per stirpes his

share between them.

2ith. ‘Fhe mother shall not be entitled to share in the property ac-

quired by the individual exertions of one of her sons, nor in the proper-

ty acquired by the joint exertions of them all, unless it shall appear that

such acquisitions were made out of the patrimonial wealth,—in which case,

she shall be eutitled to share in the dncrease of the patrimonial wealth,

upon partition.

25th. In case of a widow being mother of daughters only, the question

upon part:tion, never can arise; for she (the widow) will in that case, take

the whole estate for life. See Rule 37.

26th. The widow is entitled to share upon partition made among her

own sons, or their descendants, only. She will not be entitled to any speci-

fic share, but to maintenance alone, upon a partition made among the

sons of her husband by ancther wife.

27th. If the widcws, sons, and grandsons, shall all have died with-

oul having come to a partiion, and then the great grandsons shall divide

the estate among them; their great grandmother, will not be entitled to

any share of the estate so partitioned by her great grandsons ; although

she would have been entitled to her proportion if her sons, or her grand-

sons, had divided, or if a sez or graudson, had been dividing with more

remote descendants. [ler great grandsons are morally bound to maintain

her;—and from what has occurred in the Supreme Court, I venture to
G 2
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say, that there, a performance of this moral obligation, may be legally

enforced.

The case put in this rule, is very unlikely to occur;—but if it did, I do

not tnink a great grandmother could be allowed a share in the estate

divided by her great grandsons, (no more proximate descendant being

in existence at the time of partition.) The Supreme Court Pundits say,

if a son be one of the partitioning parties with great grandsons, that she

ought to take a son’s share ;—and if a grandson be such a party, that she
ought to take a grandson’s share. They think themselves justified in this

opinion by the principles of law, although the law itself is not expressly

declared.

28th. If A shall have three sons B, C, ond D, by one.wife, and if A shall

die, leaving his sons B and C, and his grandsons E, F, and G, by his son

DP, and his widow the mother of B, C, and D surviving, then upon partiti-
on made between B, C, E, F, and G, the mother of B, C, and D, (i. e. the

widow. of A) shall take one-fourth of his (A’s) estate, or as much as E, F,

and G, (the sons of D) shall take among them jointly. The same rule will

hold if two of her sons had died, and if partition had been made between

her living son, and the sons of her two deceased sons ;—as, if C and D had

died, she will in this case also take one-fourth of A’s estate-—she shall

take one share—her living son B shall take one share—The sons of C shail

take a share among them, and the sons of D shall take a share among

them.

29th. But if B, C, and D, thesons of A shall all have died before par-

tition made, and each of them have left sons; then upon a partition be-

tween these sons of B, C, and D, their grandmother, (the widow of A,’ shall

not be entitled to one-fourth, as she would have been, had either B, C, or

., been living at the time of partition—but she shall share with her grand-
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sons per capita, although they will share per stirpes. Thus if B shall have

left two, C three, and D four, sons ;—the estate of A shall be divided in-

to ten parts, —of which his widow, (the mother of B, C, and D) shall take

one,—the two sons of B shall take three,—the three sons of C shall take

three, and the four sons of D shall take three.

30th. If there be three brothers A, B, and C, whose mother D is living,

and whose paternal grandmother E is also living, then upon partition

made of the estate by A, B, and C, it shall be divided into five parts, of

which the three brothers A, B, and C, shall each take one,—D shall take

one,—and E shall take one,—see rule 29, with which this is perfectly ac-

cordant, as it gives E, the grandmother, a share equal to that of each of

her partitioning grandsons. Jt is accordant also with the rule by which

the mother takes a share equal to that of each of her partitioning sons. If

D, or E, the mother, or grandmother of A, B, and C, had died before parti-

tion, then the estate would have been divided into four, instead of five,

parts, and the mother or grandmother whichever had lived to the time of

partition, would have taken one, and A, B, and C, one each.

3ist. But if A, B, and C, had all died leaving sons, and those sons had

come to partition, then D, being their grandmother, would share with them

per capita. But E, being their great grandmother, would not be entitled

to any share.

32d. If the father of A, B, and C be dead, leaving their mother D sur-

viving.—If A, B, and C, shall then severally marry and die, each leaving a

widow and sons, surviving; upon a partition between the sons of A, the

sons of B, and the sons of C, the mother of A, B, and C, (i. e. D,) shall take

a grandson’s share. But the widows of A, B, and C will not be entitled ts

any share, unless their sons shall come to a partition among themselves.

if the sons of A shall divide, then their mother (the widow of A) shall take
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a share equal to that of one of her sons. ‘In like manner the widow of B

will be entitled, if er sons shall divide;—but if the sons of C sh.il continue

uudivided, their mother will not be entitled to any share.

33d. A woman who has had one son enly, never can be entitled to a

share of Ais estate, because there is not any body with whom it is to be

partitioned; but if that cne son shall die, leaving sous who divide the es-

tate, then the mother of that only son, will share with her grandsons.

34th. A grandmother, upon partition of her husband's estate, never can

have jess, but she may have more, than a mother of the parties dividing.

If a partition be made by her grandsons (they being alt sons of one mother)

the mother and grandmother will share equally ;—see Rule 30; but if A be

the mother of B,C, and D, and if B,C, and D shall die each leaving a wi-

dow and three sons ;—then if the sons of one of their, (B, fer instance,) wish

tO come to a partition among themselves; this cannot be done without a

primary separation of éhem from the sons of C and the sons of D. Upon

this separation A, the mother of B, C, and D, shall be entitled to one denth

part of the estate;—and upon the division made by the three sons of B

among themselves, their mother will be eatitled to a fourté part of their

three-tenths of the estate, by which she will have less than a thirteenth

part, the grandmother having taken a full ¢ent4 of the whole.

35th. Partitions, to entitle the mother to a share, must be made of an-

cestorial property, or of property acquired by means of ancestorial wealth.

Therefore if the property had been acquired by A, the father of B, C, and

D, and B, C, and D, come to a partition of it ; their mother, (the widow of A,)

shall, but their grand mother shall not, take a share ;—and if the estate shall

have been acquired by B, C, and D themselves, then neither the grand-

mother, nor the mother, will be entitled to a share upon a partition of it.

86th. The state of every Zindoo family, is that of union in Board, in
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Property, and in the performance of religious ceremonies. Families thus

united, may separate, as to Board, Property, or the performance of religi-

ous ceremonies—or as to any two of them; and continue united, except in

so far as the separation shall take place. It is a partition of property on-

ly, that will entitle the mother or grandmother to a separate share. Menu

seems to recommend a separation in the performance of religicus rites,

“since religious duties are multiplied in separate houses, their separation

is, therefore, legal, and even laudable.”

37th. Sisters, or co-widows, as well as brothers, may come to a partiti-

on of their joint estates ;—but among sisters or co-widows a division can-

not be productive of more than convenience to the partitioning parties

themselves. It will not give any one of them a right to dispose of her se-

parate share, or in any manner vary the rules of inheritance ;—whereas

among males, it confers the absolute right of disposal, and will, in some

cases, alter the course of succession.

The rights of sisters, (if rights they can be called,) toashare of the estate

upon partilion, are undefined,—or stand upon a definition so qualified and

confounded, as to render it impossible, when there is property of value, to

say what proportion of it the sister is entitled to receive.

These rights depend for their realization mach more upon moral, than

upon legal obligation.

Menu says, ‘To unmarried daughters by the same mother, let their bro-

thers give portions, out of their own allotments respectively, according to

the clusszs of their several mothers ;—\et each give a fourth part of his owa

distiucé share ; and they who refuse to give it, shall be degraded.”

In the Dayw3haze it is laid down, that if the funds be small, the sons
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must give to the daughters one-fourth part of their, (the son’s) respective

shares. This precept is however applied to maiden sisters only, for mar-

ried sisters have not any claim. _It is further stated, that the portions of

daughters are not taken in virtue of their having a title to succession.

The obligation of giving the sisters in marriage is also imposed upon

brothers ;—and the author of the Dayabhaga declares, “Since the daugh-

ter takes not in right of inheritance, if the wealth be great, funds sufficiené

for the nuptials ought to be allotted, but it és noé an indispensible rule that

the fourth part should be assigned.”

If the number of brothers and the number of sisters be unequal to each

other; that is, if there be more sisters than brothers, or vice versa, the sis-

ters shall not have a fourth part. They do not indeed seem to be pro-

tected against a fourth part, if there should be éen sisters and two brothers

—but if there be one sister and fen brothers, then it is clear that she shall

not have a fourth part from each—-the reason for denying her such ashare,

under such circumstances, is, that it would give her one quarter of the

whole estate,

The number of sisters must be equal to the number of brothers, or the

sisters cannot expect the fourth part ofa small estate. Yetif there bean

equality of numbers, that will not entitle the sisters to a fourth, or any

specific, part of a darge estate.

It is a duty however, and one, the performance of which, is I believe,
generally secured by family pride, to bestow the sisters suitably in marri-

agee~and this is all 1 can say for the righés of sisters.

It would appear upon the whole, that sisters have a claim, rather than a

right, that the widow and daughter may succeed to the estates of a hus~
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band or a father, by the Hindoo law—and that the mother has a contin-

gent right which may be enforced by her upon a partition of her husband's

estate being made. _ Her original right is to maintenance only—which is

to be suitable to the wealth of which her husband died possessed ; but it

is by the act of others that she becomes entitled to any specifie share. The

reason given for this is modern but satisfactory. | She has a right to par-

ticipate in all the comforts which are enjoyed by her family in its undivid-

ed state, and a legal as well as natural claim to that protection which may

be derived from aunion of her descendants. If therefore she is-deprived of

such advantages, it is but just that she should be enabled to take care of

herself, and not be obliged to go from door to door, (as the Hindvo autho-

rities express it,) for her support. ‘The doctrine is rational, and I have not

been able to discover that it is any where contested,

It will have been seen that in cases of partition, the mother’s right de-

pends upon the parties by whom the division may be made. That it must

be made by her own descendants, and that the childless widow, or the wi-

dow who had borne daughters only, will not be entitled to participate in

the event of her husband’s descendants coming to a partition of his estate.

That mothers are entitled to a share upon partition, and that grandmo-

thers are entitled to a share “‘ similar to mothers” we may receive as law.

The author of the Daya crama Sangraha says, ‘“‘ Here, since the term mother

relates to the natural parent, the step-mother does not participate, but she

must be maintained with food and raiment.”

He then tells us that in a partition of the grandfather's wealth, the

grandmother must be made an equal sharer,

Again, “all grandmothers are pronounced similay to mothers—it is

H
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shown, that as the mother is entitled to an equal share in a partition of

her husband’s wealth, made by her own sons, so in a partition about to be

made of the grandfather's wealth by grandsons, the grandmother has an

equal share with ¢hem.” ‘In this instance: likewise, the contemporary

wives of the grandmother are not entitled to participate; they need only be

maintained.” ‘For the reason above stated, the term grandmother refers

exclusively to the natural parent of the father. ‘This is the received opi-

nion: although in fact, considering the.use of the words ‘all’ and ‘ grand-

snothers’ (in the plural number) in the text above quoted, it is reasonable,

that the contemporary wives of the grandmother should be allowed to parti-

cipate.”

He then proceeds to inform us, that the followers of the Mithila schoo,

on the authority of Vrihaspati, contend that “ mother” means ‘ step-mother,”

and that step-mothers wre entitled to an equal share upon partition.

It may be sufficient to say that by the Hindoo law as current in Bengal,

the step-mother (if so she is to be called) is not entitled to any share upon

partition. Menu declares that partition of the patrimonial estate is to be

made after the death of the father and the mother—hence arises the mo-

ther’s right, if partitien should be made in her Life dime.

When we depart from first principles, we are generally led into error—

and every writer upon Hindoo Jaw, appears to consider that his own notions

of fitness, may be properly substituted for positive enactment.

_ All widows being equally entitled to a maintenance out of their hus-

band’s estates, it will perhaps be admitted, that none of them have reason

to complain of advantages which may be conferred upon others, by chance.

Their rights are in truth separate; and even dissimilar, according to
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the various situations in which they happen to stand,—and if the law be

in one view of it objectionable, it must in another accord with our wishes 3

for in this instance it is fixed, and if a grievance be imposed by the Legis-

lator, it is more easily endured than that perplexing despotism which the

fanciful theorist never fails to introduce.

Let us now see how far the rights of widows depend upon their being,

or not being, mothers of male children ; and we may be better able to as-

certain the degree of justice with which one can complain of events, that

may possibly place another in a better condition than herself.

I do not here speak of those austere rules by which every woman who

has lost her husband is enjoined-to abide» The breach of these injunc-

tions is a moral offence,—an adherence to them is not to be enforced by

secular authority; and in this (the kali) age of the world, they are gene-

rally disregarded,

The rights of widows who have, and the rights of widows who have not,

sons, are perfectly distinct.

The widow who has a son, cannot claim any thing beyond a mainte-

nance inhis family. The widow who has sons is in the same situation; she

is entitled to a maintenance only, unless her sons make a partition of

their father's wealth, and by their act give theirmother a right to her share.

In herself she has no right to separate property, nor can she ever possess

it by an act of her own. She may indeed inherit as the heir of her son;

if he should die, leaving neither child nor widow surviving.

The widow who is childless, or she who has daughters only, will suc-

ceed as the immediate heir of her husband, to his estate. Ina worldly

HQ
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point of view she may benefit by not having had a son, as the mother who

had one may benefit by his death. They huve all a common right to main-

tenance. In every other respect their situations will be found to be plain-

ly distinguishable, as they may have been childless, as they may have had

daughters, or as they may have had sons.

It is now my purpose to show how far a widow having a right to main-

tenance, may by the JZindoo law, as administered in the Supreme Court,

compel the person in possession of her husband’s estate, to maintain her, or

to make her an allowance for the purpose of enabling her to maintain herself.

In the year 1799, Sree Mootee Mundooduree Dadce, the cldest widow of

Tilluckrum Puckrassee, by my advier, filed_a bill against Joynarain Puck-

rassee, Who was the son of Villuchkram Puchrassee by another wife then

living. This was the first proceeding of the sort, that was had in the Su-

preme Court. The bill stated that Joynarain had threatened to turn the

complainant Mundoocaree Dabee out of the family house ; that the whole

tenor of his conduct towards her was unbecoming and improper, and that

he had neglected and refused to maintain her in a manner suitable to the

wealth of which her husband Tidluekram had died possessed. The bill

alleged that this wealth was to the amount of three lukhs of Rupees in va-

lue, and that it was al] in the possession of Joynarain who was Tilluchram’s

only son. It stated that the complainant was the eldest widow of “illuck-

ram. At prayed an account of his estate, and a separate maintenance pro-

portioned to its amount.

Joynarain by lis answer admitted for the purpose of enabling the con-

plainant to oblain a decree, but for vo other purpose, that the estate of Wu

luckram was to the amount in value, alleged by the complainant. He

positively denied ever having threatened to turn her out of the family

house, or having in eny manner ill used her, He affirmed that Tidducé1 an
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contemplating his death, had given to her a Company’s promis cry note

for 10,000 upees, bearing interest at the rate of eight per cené per annua,

which he (Tlluckram) had thought a suflicient provision for her. He

further set forth, that in the life time of Tilluckram, he had made the com-

plainant, a monthly allowance of between five and six Rupees for her

personal expenses, which he (ihe defendant) offered to continue. He fur-

ther stated that he was willing to maintain her in the family house. ‘The

parties joined issuc, and witnesses were examined upon both sides. In

November, 1800, the cause came on to be heard upon evidence, but the

defendant did not appear. Jt was then referred to the Master to ascertain,

and report what would be a suitable allowance for the complainant, the

circumstances of the family being.doly adverted to, and she being the

eldest widow of Tédluchram.—In March, 1801, the cause came on for fur-

ther directions upon the Master's report, when it was declared that the

complainant was entitled to a monthly allowance of 280 Rupees, from the

day of the death of her husband Tvduckram Puchrassee-~and decreed

that the defendant should forthwith pay to her the sum of 15,120 Rupees,

arrears due from the time of her husband's death ; and also that he (the

defendant) should forthwith pay into, the hands ofthe Accountant General

a sum sufficient to produce the monthly allowance of 280 Rupees; and

that the said sum at the death of the complainant, should revert, and be

paid, to the defendant. This moncy was not paid, and it was subsequent-

ly ordered that the decree be carried into execution, and that the Master

do sell a competent part of the estate of Tlluckran Puckrassee to pro-

duce the sum of 280 Rupees a mouth, and to pay the arrears due to the

complainant, and also to pay her costs. The Company’s securities at that

time bore eight per cent interest~-and the sum necessary to produce 280

Rupees a month, had been reported to be 42,000 Rupees.

The complainant had not borne a child to Titluckram Puckrassee, and

this decision was agninst his son by anoticr wee,
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It is thus evident that « maintenance, if not voluntarily yielded, may be

enforced by law,—and I conceive it will follow, that widows having a right

to maintenance, may restrain the representatives of their husbands from

wasting, or making away with, their estates—or at least compel the pos-

sessors under such circnmstances, to give security for-the due payment of

a suitable maintenance.

If the assertions contained in the answer of Joynarain had not been

disproved, the decision would of course have been otherwise than it was,

Cunphunnee Dossee and Belass Dossec, two of the widows of Rajah

Nobkissen, filed their bill against Gopeemohun Deb, (the adopted son) and

Rajah Rajerishna, (the begotten son) of Rajuh Nodhkissen, praying an ae-

count and a separate mamtcnance. — To the answer of Rajah Rajerishna,

the willof Rujah Nobhkissen was annexed, from which it appeared that he

had given to each of his wives, money and jewels suitable to their situa-

tion in life—and that he had directed them to be maintained by his son

Rajah Rajcrishua in the family house, The defendants stated that the wi-

dows (complainants) hud left ihe family house withoul any cause, and had

gone to reside elsewhere. Their answers were separate, and that of Raj-

erishna offered to maintain the complainants, if they would return to the

family house—he, submitting, as Gopeemohun had been decreed one half

of Nodbkhissen’s estate, that he ought to contribute to the maintenance of

his widows. The case made by the defendants could not be denied, and

the bill was dismissed. The right of the widows however to a suitable

maintenance was not disputed. It was indeed on the contrary, admitted,

and it was upon showing that they had, or might have, such a provision as

their husband had thought proper, that the bill was dismissed.

In the case of Seebciunder Bose against Gooroopersaud Buse and others,

(which will be found more fully reported at the end of this chapter) the
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Court took, in my opinion a correct view, of the right which a widow

entitled to maintenance, had to security for the due receipt of it. This was

a bill for partition; and so far as it relates to the present question, may be

said to have been between two widows, and six sons of Muddunmohun

Bose ;—one widow, Soosee Mookee Dossee, who was mother of one of the

stx sons, had died; another widow, Anundmoyee Dossee who was mother

of the other five sons, was living. The third widow, Madudbhoyee Dossee,

who had been childless, was also living. On the 7th of August, 1813, a

partition was decreed and the son of Soosee Movkee was declared entitled

(his mother being dead) to one-sixth part of Mudunmohun’s estate. The

Other five parts were.to be divided into six, of which Anundmoyee was de-

clared entitled to one and her: five sons to one each;—but it was ordered

that before any partition be made, the Master do enquire and report what

would be a requisite sum for the purpose of securing to Madubhoyee (the

childless widow) a suitable maintenance, and it was ordered that in the

JArst instance such sum be set apart for the purpose.

From these decisions, it clearly appears that the widow entitled to mazn-

tenance, is not to be left at the mercy of him whose duty it is to maintain

her, but that she may compel him to do her justice,—and although the ob-

ligation imposed upon him, be indefinite, thata Court of Equity will define

it, by adverting to circumstances, and aid her in the enforcement of such

advantages, as the possessor of her husband’s wealth is bound in consci-

ence to confer.

The decree against Joynarain Puckrassee was founded upon the pecu-

liarities of the case: Perhaps it may be thought that an allowance of

280 Rupees a month was too large for one widow, when another was liy-

ing, and the estate three lakhs of Rupees only in value. 1t ended in the

defendant's ruin, but the event was very much owing to his own conduct.

There is reason to believe that the estate of Zilluckram did not exceed
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half the value at which it was estimated in the bill of complaint, but the

defendant made an admission which proved very injurious to himself. He

insisted that the complainant was not entitled to any account; he refused

to render an account before the Master, or to appear at the hearing of the

cause. The Court had therefore no course open, but the one it pursued,

by directing that the sun stated in the bill as the amount of Teluchkram’s

property, (it not being denied by answer, and an account of the estate hav-

ing been withheld,) should be taken as a datum upon which an estimate of

the complainant’s allowance, might be made. It was an unfortunate case;

yet we cannot pily the defendant, but by seeing the length to which the

Court will proceed,. for the purpose of rescuing persons in the complain

ant’s situation from oppression or Injustice,

The following case which was decided by the Supreme Court on the

10th of December, 1823, during the sittings after the fourth term, may

serve to illustrate some of the rules which have been laid down respecting

Partition and Inheritance,

IN_ EQUITY.

Sree Mootee Jeeomony -Dossee, the widow and Jegal representative of Gun.

gachurn Ghose, deceased, and Sree Mootee Dossee Dossce, widow and

legal representative of Buddenchunder Grose, complainants,

AGAINST

Attaram Ghose and Callachund Ghose, defendants.

The bill stated, and it was proved, that Corrunnamoyee Dossee and

Luckapriah Dossee were resident at Chandernagore, and not subject to the

Jurisdiction of the Supreme Court,

The prayer of the bill was for an account and partition of the estate of
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Kissenmohun Ghose, deceased,—-and that one-fourth equal part or share

of the said estate might be allotted to cach of the compiuinanis.

The bill also prayed an account and partition of the estate of the said

Kissenmohun Ghose, as against the defendant Callachund Ghose in parti-

cular,—and of all profits and purchases made by Callachund Ghose, with,

er out of the estate of Kissenmodun Ghose, since the death of the said

Nissenmohun Ghose; and that each of the complainants be decreed one-

diird equal part or share of the said last mentioned estate, to be held in

severalty by them the said complainants.

The state of the family was as follows:—Kissenmohun Ghose died in the

Bengal year 1192, leaving two widows, viz. Corrunnamoyee Dossee and

Luckapriah Dossee, who are still living.

By Corrunnamoyee Dossee, Kissenmohun Giose \eft three sons, viz. Gunt

gachurn Ghose, who died in the month of Biadur in the Bengal year 1207;

Buddenchund Ghose, who died in the month of Joistee in the Bengal year

¥Z1G6, and Callachund Ghose, who is still living and one of the defendants.

By Luckapriuk Dossee he left Atturam G.iose, who is sill living and the

other defendant.

Gungachurn Ghose had married two wives, first Joya Dossee, who died

im the life time of her husband, and in the Bengal year 1201. She left one

son Sumbocchunder Ghose, who survived his father (Gungachurn) and died

in the month of Shrabun in the Bengal year 1215. The other wife of

Gungachurn is the complainant, Jeeomonce Dossee.—She had a daughter

devopas Dossee by Gungachurn, and Roopah Dossee is since dead.

Buldeneiund Ghose left one widow, the complainant Dussce Dossee, by

i
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whom he had one daughter only, (Doyamoyee Dossee.) Doyamoyee Dossee

is still living and married to Kissenchunder Cowar. Callachund, the other.

son of Kissenmohun by Corrunnamoyee, and Attaram the only son of Kis-

sexmohun by Luckapriah, are the two defendants.

The defendant Attaram Ghose, not only refrained from opposing the

partition as between him and the other claimants under Kissenmohun, but

alleged that a partition had already been actually made.

An account and partition of the estate of Kissenmohun was in the first

(place ordered as between the other claimants under Kissenmohun and him

Aitaram,) he being declared entitled to one-fourth part or share thereof

as. one of the four sons of Kissenmohun. . Attaram, then, being solely en-

titled to a fourth separate part of the estate of Kissenmohun, it was under-

stood and admitted, that his mother Luckapriah was not entitled to any .

separate property upon a partition made between her on/y son and his

three half brothers, and that she was tolook to him for her maintenance.

If Sumboochunder the son of Gungachurn and Joyah Dossee had died in

the life time of his father, it seemed to be agreed, (Joyah Dossee having

died before her husband,) that Jeeomonee the surviving wife of Gungachurn

would have been entitled to his estate; but Swmboochunder having surviv-

ed his father, it was held that his father’s estate vested in him, and that

Jeeomanee, (not being his mother although the wife of his father) could not

take from him, (Swnboochunder) but that his father’s mother, (Corrunnamoyee)

was his heir.

It was also declared that Dossee Dossee, the widow of Buddenchund, he

(Buddenchund) not having left a son, succeeded as his heir, and was in his

right entitled to one-fourth part of Kissenmohuu's estate.

It was therefore ordered that a partition be made of the estate of Kis-
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seamohun, that it be divided into four equal parts or shares and that Alta-

vam, the only son of Kissenmohun by Luckapriah, do take one of the said

jour parts or shares in severalty.

Of the other three parts it was ordered that Corrunnamoyee do take one

as the heir ef her grandson Sumboochunder, that Dossee Dossce do take one

as the heir of her husband Buddenchund—and that Calluchund do take one

as the survivor of Aissenmohun’s sous.

This partition having been made, it was farther declared that Corrunna-

moyee was entitled to a fourth part of the three parts which had been so

divided, the ¢kird part which she had taken upon partition contributing

to make up the said fourth part. Ut therm stood thus,— Corrunnamoyee the

representative of Siwmboockunder, Dossee Dossee the representative of DBud-

deachuader, and Callachund the surviving son of Kissenmohun, having come

tu a partition—Cerrunramoyce as mother of Sumboochunder's father, aa

mother of Dossee Dossee’s uisband, andas mother of Callachund, became,

upon a partition, entitled toa share equal to that of the several partitioners.

“Phe three parts were therefore again to be consolidated and then divided

jato four, of which Corrunnamoyee as mother was to have ove,—the same

Corraumanoyee as representing her grandson, onc— Dossee Dossee as repre-

senting her husband, one—and Cudlackund in his own right, one.

Supposing then the three parts (Adéaram having taken the fourth) to be

divided into dwenty-four parts, Corrunnamoyee would have eight, Dussee

Dossee cight, and Callachund eight ;—Corrunnamoyee then for the purpose

of converting the three twenty-fourths into four twenty-fourlis must con-

wibate (co parts out of the eig4é she had taken,—and Dosseze Dossee and

Cuduchund must each contribute éwo parts out of their ey. Then cach

12
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(Corrunnamoyce in her cifferent characters being considered as two) will

have one-fourth or six twenty-fourth parts. The result will be, that two-

eighths of the share of Dossee Dossee and two-eighths of the share of Calla-

chund will be added to the eight twenty-fourths of Corrunnamoyce, who will

thereby have eight twenty-fourths, and four twenty-fourths, or one half of

that part of Kissenmohuw's estate which went immediately from Kissenmo-

dun to her own sons. She is now entitled to twelve twenty-fourths or one

half of three parts of Kissenmohun’s estate.

It was also ordered that Corrunnamoyee (not being a party to the suit)

be at liberty (ifshe shall please to do so) to come in as a complainant be-

fore the Master in taking the account, and before the commissioners ia

making a partition of Kissenmohun’s estate,

It is to be observed that on the death of Dossee Dossec, her daughter

Doyamoyee will succeed through her, ( Dossee Dossee) to the estate of her,

(Doyamoyee's) father Buddenchund.

As to Jecomonce, she has a right to maintenance out of her husband’s

estate, and may follow it for the purpose of obtaining her right into the

hands of Corrunnamoyee ; but from what has been already said, it is need-

less to state that she may now, if she has just cause, require security as to

her rights—or perhaps the Court would have been, at the hearing, justified

in ordering her maintenance to be secured. It was not asked, and she hay-

ing gone fur a specific proportion, and having failed in that, was J pre-

sume not-apprehensive of the want of a maintenance during her life. If she

has grounds for fear, she may yet come in for it upon petition.

The following case so far as it relates to security ordered to be given for

the maintenance of Madhubhoyee Dossee, a childless widow, has already

been neticed. ‘That she had a right to be maintained out of her husband’s
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wealth is certain, and when that wealth was to be divided among so many,

the justice of providing a fund for her support, cannot be questioned; for

no one of the partitioners being bound to supply her with the necessaries

of life, it was just to secure her against want by a joint contribution.

On the 4th of December, 1812, Seebehunder Bose filed his bill against

Gooroopersaud Bose, Bhoyrubchunder Bose, Gopenoth Bose, Bindabun

Bose, Nifmadub Bose, Nubbinchunder Bose, and Anundmoyee Dossee. On

the 31st of December the bill was amended by making K’Aunjunnee Dossee

and Madhubhoyee Dossee parties,—and it prayed a partition and account of

the estate.

The bill contained much matter, and related to many subjects, with

which 1 have not at present, any concern.

Bhoyrubchund.r, was the eldest full brother of the three infant defen-

dants Bindubun, Nilmadub, and Nudbinchunder, and had been appointed

ther guardian. The bill alleged great mismanagement upon his part 3

stated that he had incurred large debts, and a fear that his creditors would.

seize the joint family property in execution, It prayed that he might ac-

count before the Master for the property of his infant brothers, that he

might be discharged from the guardianship, and that another guardian.

might be appointed.

Kisnoram Bose (now dead) had been the father of Muddungopaul Bose

and of the defendant Georoopersaud-—Muddungopaul died shortly after

his father, leaving six sons, viz. Seebchunder, the complainant, and Bhoy-

rubchunder, Gopenath, Bisdabun, Nilnadub, and Nubbinchunder, five of

the defendants. Soosee Moskee #-ussve one of the wives of Muddungopaul

was dead, and she left an only suu, Szedehuader the complainant. Two

widows of Muddsigopaud were living,—ihey were, Madubhoyee who war
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childless, and Axundmeyce who was mother of Phoyrubchunder, Gopenot’h,

Bindabun, Nilmadub, and Nubbinchunder, five of the defendants. These

two widows were defendants to the suit,—and the other party was the de-

fendant K’hunjunnee, who was the widow of Kisnoram, and mother of his

two sons Muddunmohun and Gooroopersaud.

On the 7th of August, 1813, the Court pronounced a decree declaring

Khunjunnee, the widow of Kisnoram, entitled to one-third part of the

estate, the movable absolutely, and the immovable for her life. The de-

fendant Gooroopersaud was declared entitled to one-third part to his

own several and separate use. The other third part was declared to be-

Jong to the representatives of Wuddunmohun,—and as to it, the Master

was ordered to enquire and report what would be an adequate sum to sct

apart for the purpose of securing to Madubhoyce the childless widow, a

suitable allowance for her life. Jt was then declared that Seebchunder,

€whose mother Soosee [Mvokee was dead) was entitled in severalty to one

sixth of the last mentioned ¢hird part,—and that the remaining five-si.cths

be divided into stx parts, of which Bhoyrudchunder, Gopenoth, Bindubun,

Nilinadub and Nubbinchunder, should each take one, and their mother

Anundmoyee, one—the immovable part of which she was to take fer life

only, and the movable absolutely, It was further declared, Bhoyrubchun-

der having assigned and made over his share to Georoopersaud, that he

(Gooroopersand) was entitled to it. In May, 1815, the several parties hav-

ing had experience of the expense and delay of a reference inthe Master’s

office, agreed to stop all further procecdings, and to come to an amicable

settlement among themselves.

Meetings were held, and acreements were executed, but the result was

unsatisfactory, for after sacrifices made or offered by K’hunjunnee Dossee

to the peace of her fami_y, it was found that the spirit of litigation ope-

rated more powerfully than the interest of the pariics concerned, and ag
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the property was large, perhaps it was thought that more money might yet

be afforded for the purposes of vexation.

Gooroopersaud had gone upon a pilgrimage, and when he returned in

April, 1837, he was informed by his nephews, that they had discovered the

decree of August, 1813, to be erroneous, inasmuch as it had given to K’hun-

Junnee one-third of the estate, whereas she was not entitled by the Hindoo

law to more than food and raiment, or a maintenance for her life only, and

to no other interest in the estate of Kisnoram. They threatened to file a

bill of review, and refused arbitration, or any other amicahle mode of ad-

justment.

On the 24th of August, 1818, Gooroopersaud so circumstanced, filed

his bill against all the parties to the former suit. - Seebchunder, Bhoyrub-.

chunder, Gopenoth, Bindabun, Nilmadub, Nubbinchunder, EC hunjunnee,

Anundmoyee, and Madhubhoyee, were made defendants.

Gooroopersaud in this bill recited all the proceedings in the former suit

and the several agreements that had been executed subsequently to it ;

all which he prayed might be declared binding and conclusive upon the
several parties, and that he might be declared entitled to one-third of the

estate, and also to the share of Bhoyrubchuader ; that the parties should
all be decreed to hold in severalty according to the former decree, and
that each should be declared entitled to such part of the share of K’hun-

junnee as she had bestowed since the decree, by the instruments which she
had executed, and also to the dands which she had given to them respec-

tively for the term of her life. The bill further prayed a partition accord.

ing to the decree and the several subsequent agreements.

Bindabun, Nilmudub, and Nubbinchunder, who had been infants when:

the proceedings commenced, got leave on the Ist of October, 1818, to file
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a supplemental bill in the nature of a bill of review. Accordingly on the

5th of October a bill was filed by them, and Anewxdimoyee Dessee, against

Gooroopersaud, Seebchunder, Bhoyrubcieunder, Gopenoth, Khunjunnee and

Madhubhoyee. Callachund Bose, the son of Gooroopersaud, was also made

a party defendant.

This bill alleged that much of the property had got into the hands of

Callachund. 1t also stated that Muddungepaul had acquired separate pro-

perty in his life time, of which it prayed an account. And that the decree

made on the 7th of August, 1613, be reviewed and reversed so far as it de~

clared the right of K’Aunjunnee to the movable and immovahle estate,—and

that the cause be releard as to her rights, and if K’hunjunnee be entitled

to any share in the real or personal property, that the reversionary interest

be secured. That Callachund be deerced to bring into Court and to endorse

over all the Company’s securities in his hands, belonging to the estate, and

that a partition be made. By this bill it was relied upon, that the partition

not having been made in the life time of Muddungopaul, Khunjunnee was

not entitled to any separate share, or if entitled to any, te no more than an

estate for life in the movable or in the immovable part of it, False charges

in his accounts were stated to have been made by Gooroopersaud, and in-

stances of them set forth,

On the 9th of December, 1820, the causes came on for hearing. An ac-

count of the estate was ordered to be taken as a preliminary measure, and

upon the bill which had been filed in the nature of a bill of review, the

Court, as it had done in the case of Cosino’h Bysaack and Ramanov’h

Bysaack against Heorasoondaree Dossee, varied the decree made on the 7thr

of August, 1813, and austead of declaring that ICiamnjunnee Dossee was en-

litled to the movable property absolutely and to the uxmovadle for her Life,

declared her entitled to one-third of the estute, real and personal, according

to ine rules of the Tdindoo law.
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Upon this occasion the Court Pundits were consulted, and they ex-

pressly declared that the mother who took upon partition, and the widow

who succeeded to her husband’s property, stood upon the same footing

with regard to ¢heir interests in the estates. They nevertheless seemed to

think that the mother would be ess limited than the widow as to the dis-

posal of property ; but this was put upen the ground of concession, which

the reversionzers in the several cases might probably be disposed to make.

They said the mofécr would be less restrained on account of the respect

due to her by her sons, adding, that the brothers-in-law would not have so

ereat respect for a brother’s widow. ‘There is not in fact any distinction

as far as the right extends, ncr do | believe that any ground of distinction

ean be found in the £indoo law.

The Supreme Court has always considered the mother who takes upon

partition, and the widow who sneceeds to the estate of her husband, as

possessed of equal interests. And itis tobe lamented, when two opportuni-

ties occurred, that the Court did not insert in its decrees, the decided opi-

nion which it entertained upon the subject; that it did not declare the

widow and the mother, entitled to an cstate for Wife only, whether the pro-

perty of which they came into possession was movable or immovable.

A direct declaratiou is always better than leaving a point of this nature

toinfereace. That the Court thonght the decrees which declared such

parties entitled to an absolufe estate in movable property ought to be alter-

ed, is certain. The opinions of the Judges were known and even declar-

ed, and as we have not any authority in the books of Hindoo law, by

which a distinction between movadéle and immovable property in the posses-

sion of a mother or of a widow can be justified, it will, I trust, be thought

proper to abide by the rule which may be said to have been laid down,

and to hold in future that neither widow succeeding to her husband, nor

J
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mother sharing upon partition, shall be entitled to more than a life interest

in movable property. The power of expenditure may be specially given in

particular cases.

1 am not as I have already said, aware of the Court ever having made

any distinction between the interest of a mother who took upon partition,

and that of a widow, who takes upon the death of her husband.

The following, is I believe, the first instance in which the interest tak-

en by either in real and personal (movable and immovable) property, was

distinguished ; but the ground or principle upon which a larger interest

was given in the one, thaa in the other, species of estate, I never yet have

been able to ascertain.

The decree of which I now speak, was pronounced in January, 1813.

The cause was between Jssurchunder Corformah and Narainee Dossee,

complainants—and Govindchund Corformah, Nemulchund Corformah, Co-

noychund Corformah, Dialchund Corformah, Rasmonee Dossee, Radamonee

Dossee, and Rumonee Dossee, defendants.

A cross bill was filed, to which three of the defendants to the origina}

bill, viz. Dialchund, Radamonee, and Rumonee, together with the two com-

plainants in the original bill, were made defendants. All the other defend-

ants to the original bill, were complainants in the cross bill—but the par-

ties were the same.

It was declared by the decree, that the Will of the Testator Goculchun-

der Corformah in the pleadings mentioned, was well proved, but that it was

wholly inoperative, except as to a disposition therein contained, in favor of

Gourmonee Dossee, the step mother of the Testator.

It was then declared that the defendants Gobindchund, Nemulchund,
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and Conoychund, the sons of Goculchunder by the defendant Rasmonee,

his first wife, together with the defendants Dialchund and Surrutchund,

(Surrutchund being then dead) two sons of Goculchunder by the defendant

Kudamonee, his second wife, together also with the complainants Issur-

chunder and Sooraut, (Sooraut being then dead) two sons of Goculchunder

by the complainant Nurainee, his third wife, as the seven sons who surviv-

ed Goculchunder, became entitled to his real and personal estate, of which

he was seized or possessed at the time of his death; and that the said se-

ven sons were so entitled in equal parts or shares.

The decree then declares that the defendant Ramonec, widow and heir

of Surrutchund, is entitled absolutely to his share of the personal estate 5

and to his share of the veal estate for her Life: that the complainant Na-

vainee as the mother and heir of Sooraut, is in the same manner entitled to

his shaie: that Rasmonee, mother of Govindchund, Nimulchund, and Co-

noychund, is entitled absolutcly to one-fourth of their three seven parts of

the personal estate—and for ‘or Life to one-fourth of their three seven parts

of the read estate ;—and that Radumonee, the mother of Dialchund, and

Swrutchund, is in the same manner entitled to one-third of their two seven

parts of the estate.

Tt will be observed that Rasmonee, the mother of three, and Radamonee,

the mother of (wo, sons of Goculckuadzer, came in upon partition made, the

fisst by her three sons, the second by one son, and the widow of her de-

ceased son; and also that Ramonee, the widow of Surrutchund, and Na-

vainee, the mother of Sooraut, came in as heirs, one of her husband, and

the other of her son; and that the mothers and widows so taking were all

declared to have the same interest in the estates which they severally took,

i.e. an absolute interest in the personal, and an estate for life in the real

property.

. 32
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That part of the decree which declared the rights of the mothers, pro-

eceded of course, upon the partition made by their sons. tadumonee was

the mother of Dialchund and Surrutchund. Surrutchund had died, and

his widow FRamonee was declared entitled to his share—and then, ona

partition between Dialchund and Ramonee, Rudamonce, the mother of

Dialchund and Surrutchund was clearly entitled to a share.

So far this decree is consistent with all the decisions; but there is one

point in which it differs from the decree that was pronounced in Decem-

ber, 1823, in the cause of Sree Mootee Jeeomonee Dossee et. al. v. Atlaramn

Ghose et. al. in which Corrunnamoyee Dossee was declared entitled, as heir

to her grandson, to his share—and also, as parent, to a share upon parti-

tion; although, as heir of her grandson, she had been joint-owner of the

property divided.

Jn the case 1 am now reporting, the double claim of Narainee Dossee

may have been overlooked. It does not appear to have been urged, or to

have been brought at all to the notice of the Court.

Naraince was mother of Issurchunder and Sooraut. Sooraut had died,

and Narainee was declared as his heir, to be entitled to his share. The

parties were all severally declared to be entitled to their respective shares,

and the decree furnishes as good evidence of a partition between Issur-

chunder and Narainee, as between any of the other parties.

Thus then, if the decree of December, 1823, was right, Narainee was cn-

titled to more than she received. As representing Sooraut, she was entit-

led to, and received, one-seventh part of Goculchuxder’s estate. If Sooraut

had lived, he and Issurchunder would have been entitled to éwo-sevenths,

and upon their separation, Naraince would have been entitled to one-third

of these two-sevenths. dRasmonce and Madamonee had each shared upon

this principle.
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According to the law as it was declared in the case of Jecomonee et. al. v.

Attaram et. al. which will be found reported in another part of this book,

Narainee onght to have taken the share of Svoraut as his heir ; and she

ought then npon partition to have shared as the mother of [ssurchuader and

Sooraut. In the case of Jecomonee v. Attaran, the Pundits were clearly of

opinion that Corrunnamoyee was entitled to take as HEIR of her grandson,

and when in ¢haé capacity she came to a partition with her son, and a

son’s widow, she was entitled as parent to one-fourth of the estate; she,

and the son, and the deceased son’s widow, each took one-third ; and up-

on partition she took one-fourth of the whole. The correctness of the opi-

nions which the Pundits gave on this occasion, seemed to have been ad-

mitted; and from subsequent enquiry, I am satisfied that they were con-

sistent with law; according to that principle Narainee ought to have had

eight shares out of twelve. First, upon partition, she ought to have had six

parts, or one half; then as mother she was entitled to one-third, or four

parts of the whole, her own contributing to make up the four. This would

have taken two parts from Lssurehunder, which would have increased her

own six to eight and left him four. Instead of half, she ought to have had

two-thirds of tavo-sevenths of Goculchunder’s estate.

It is difficult to arrange decided cases, which involve several distinct

points of law, so as to apply each part, exclusively, to the subject under

consideration.

The proceedings which arose out of disputes, in Muddunmohun Bysaack’s

family, will exhibit the effect given by the Supreme Court to a Hindoo’s

will, and the right of a widow as heir to her husband. Yet 1 conceive it

to be so connected with the subject of partition, as to render its introduc-

tion in this place, not improper ; fer if will show how a partition may be

bronght about at the instance of a widow, claiming in right of her husband;

and how a nother (upon partition made) may be barred of her share, by

the operation of her husband's will.
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Parts of this case heve been noticed before; but, as taken altogether, it

appears calculated tothrow considerable light upon several points of Hindoo

law ; and, as itis demonstrative of the vexatious spirit, which any disagree-

ment in a family of Z771doos, is sure to engender and to perpetuate, 1 have

given the proceedings in a more detailed and connected form.

The first bill was filed on the 14th of October, 1808, by Govindchund

Bysaack, against CosinoVh Bysaack, Ramanoth Bysaack and Biskonoth

Bysaack. This proceeding seems to have become necessary on the part

of Govindchund, in consequence of the conduct of Costroth, who, on his

coming of age, determined to interrupt Govéndchund m the execution of

his trust. The complainant and the defendants were first cousins. The

complainant had been appointed-executor by his uncle, who was father of

the defendants, and frora all that appears, there is no reason to impute

dishonesty, or mismanagement to the executor.

Govindchund succeeded in getting a decree for a partition of the estate,

which had been joint between him and the defendants. — A family dispute

had commenced, and was therefore, if the feelings of the parties could

prevail, to be interiminable.

It happened that in the partition between Govindchund and his cousins,

a proportion of the property was left undivided. © There was thus “a

bone of contention” remaining between the two branches of this family,

Govindehund died in 1810, But he left sons, and between them, and aie

sons of Mudduumodun (the defendants to GoeiudeAund’s bill, and their re-

presentatives 3) and among themselves, we have had bills, and cross bills

and pleadings in every variety of litigation, all founded upon claims to

this undivided part of the family estate. The contest continues, the spirit

of the combatants is L believe unabated, and the duration of this strife will,

presume, if possible, be proportioned to the fuads of the family.
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These disputes however, were collateral to, and not necessarily connect-

ed with, the proceedings which 1 am now about to report.

All that can be illustrative of the Hindoo law, took place between the

members of Muddunmohun’s family, that is, two of his sons, his widow, and

the widow of his deceased son.

The family property was acquired by, or originated with, Soboram By-

saack, who died in the monthof Aughrun, Bengal year 1180, or November,

1773. He had had two sons, Murrymohun Bysaack and Muddunmohun

Bysaack. Hurrymohun, was father of the complainant Govindchund, and

Muddunmohun was father of the defendants Cosinoth, Ramanoth and

Bishonot h.

Hurrymohun and Muddunmohun had both died before the bill of Go-

vindchund was filed in 1808.

This bill stated that Hurrymohun, (father of the complainant,) had died

in the Bengal year 1176, or 1769, in the life time of his father Soboram,

and that he (Hurrymohun) left the complainant, his only son. That Sobo-

ram made his will, by which he left all his property, movable and immova-

ble, with the exception of some legacies, to his son Muddunmohun, and

his grandson, thé complainant, in equal shares. That the complainant

Govindchund and Muddunmohun, had possessed and enjoyed the estate

of Suboram jointly, without having made any division of it, until the death

of Muddunmohun which took place in the month of Poos in the Bengal

year 1212, or December, 1805. That on the death of Muddunmohun, he left

three sons, (the defendants,) who were then all minors, under the age of

sixtcen years. ‘That the complainant, after the death of Muddunmohun,

managed the whole estate, and that it was still joint and undivided. That

Cosinov’h, the eldest son of Muddunmohun, had lately attained the age of
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sixteen years, and that he had given notice to the complainant not to lay out

cr expend any further sums of money from the joint estate. He, Govindchund,

went on to state the darger which he apprehended, considering the infan-

cy of the two other defendants. Me offered to account fully for the estate,

while it was in his hands and under his management, and prayed that upon

accounting, he might obi!ain proper releases. He also prayed a partition,

and that one-half of the estate might be decreed to him in severalty, and

the other half to the defendants. He further prayed that the half decreed

to the defendants, migkt be paid into the hands, or placed under the ma-

nagement, of the Accountant Gencral of the Supreme Court, for the use of

them, the defendants,

In February, 1811, the complainant, Govindchund, having died, and the

suit having been revived by his sous, a decree was made in conformity

with the prayer of Govindchund’s original bill, The Accountant General

was appointed receiver of the immovable property which had been allotted

to the defendants, and half of the personal property which was very large

in amount, was ordered to be paid into the hands of the Accountant Ge:

neral for the use of the defendants. _So far all went on well,

Cosinot'h, being of age, applied for, and obtained, his share of the perso-~

nal property, amounting to about 2,50,000 Rupees. Raimanot’h, when lie

cane of age, obtained ns share also, to the same amount. The share of

Bishono(h, he having died before he attained the age of sixteen years, re-

mained in the Accountant General’s hands,

Bishonoth had married Hoorasoondaree Dossee and \eft her, his widow,

but no child, surviving him,

Cosino(h and Ramanot’h set up a ell, which they alleged had been ex-

ecuted by their deceased brother Bishonot’h. This will purported to give
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fhe property of DBishonoté to his brothers Cosinoth and Ramanot’h, and

lus and their mother Comulmonee Dossce, equally among them.

Whether or not the parties claiming under this document, could have

proved the execution of it by Bishonoth, or whether the allegations of

flvorasoondaree’s friends concerning it, were well or ill founded, we cannot

uiow learn, and need not now enquire, because the Court determined, that

Bishonot'h, having been under the age of sixteen years, when the paper

hore date, (he had not attained that age before his death) was incapable

of making a will. The instrument in question was therefore adjudged to

be void, and Hoorasoondaree, the widow of Bishonoth, was declared, as his

heir, to be entitled to his estate.

I have already stated how the decree which declared her entitled abso-

lutely to the movable part of her husband’s estate, has been modified upon

abil of review. The movable property belonging to the estate of Bisho-

noth, is still in the Accountant General's hands—but all the interest which

has accrued, and all the increase which has grown out of the principal,

have been ordered, since JZoorasoundarce Dossee came of age, to be paid

to her. No partition has yet heen made of the immovable property which

had been jointly possessed by Cosino(h, Ramanoth, and Bishonot'h.

From this statement it is clear taat there has been such a partition of the

estate of Muddunnohun, as (prind facie) to entitle his widow Comulmonee

(the mother of Cosinoth, Ramanot’h and Bishonot'h) to a. share of the mov-

able part of it.

If the husband of Comulmonee had died intestate, it appears to me that

she must have been declared entitled to one-fourth part of the movable es-

tate whea a partition was effected upon the prayer of Hoorasoondarce, and

K
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when Cosinot’k and Rameroth each took his share of the money out of the

Accountant General's hands. But MWuddwimohan made a will, which Go-

vinchund set forth in the bill, by which he sought to separate himself from

Mudduimohwis sons. It was in the following words :—

“«P Sri Mheddunmohun sysaack make this written order :—According to

iy father, the late Soborain Bysaack's will, Govinchund Bysuack is to receive

one half share, and my three sons Sré Cosénoth, Ramanot'h, and Bishonoth

Bysaack are to receive my share being the other half of nine annas and an

half share of the swrcaree property, as also of the private property, all the

houses, gardens, grounds, wearing apparel, gold and silver plates, and so

forth, the debts and outstanding dues according to the accounts in the’

names of Muddunmohun Buysacek and Govinchund Bysaack being deducted,

and Company’s paper, dues on bonds and accounts, cash and effects

which are forthcoming agreeably to the accounts of the estate of the

late Suboram Bysaack. Gold and silver ornaments, wearing apparel, fa-

mily expenses, daughter> wedding, performance of usual ceremonies for

father and mother and so forth; whatever have been charged in the ac-

counts shall be paid by both jointly, and no one can prefer any claim for

excess or deficiency of the same. Of the heuses, gardens, and grounds

being valued, the total amount shall be divided into halves. He who

possesses any ground over and above one-half share, shall pay the amount

of the excess above the moiety. All this properly shall remain ander

charge of Sré Govinchund iSysuack as long as my three sons are not qualificd

and of age. The expense of the family shall be conducted in the same man-

ner as itis now. Vhe lodging expenses and petty charges whatever be

necessary and the performance of ceremonies for the father and mother,

unnoprasin, marriage, &c. of sons and daughters, shall be at the surcuree

charge of both, according to what is fixed at the surcar, besides which, he

who makes ornaments and wearing apparel over and above the same,

shall be charged ta Als nuite, He who makes any thing for his private use
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and for his future good, the same shall be charged in his name. After this

my private property, cash and effects, gold and silver ornaments, wearing ap~

pare, Se. watever remain, THE WHOLE or THAT my three sons S72 Cosi-

noth, Ramanoth, and Bishonoth Bysaack sHaLu RECEIVE, fo which NoBODY

HAs ANY CLAIM. When Sri Costnoth, Bishono?h, and Ramano?h Bysaacé:

are of age if they can live in this manner in harmony, they willdo so. If

they do not agree they will receive their the three brothers’ shares agreeably

to thes will, If there be any error in éhis will, I will allow or take for the

same. Year 1210, date 24th Bhadur. English year 1803, date 8th Sep-

tember.” This was signed at the top by the testator, and attested on the

back by five witnesses.

Comulionee Dossee had been wade a party defendant to the first bill

which was filed by Hoorasoondarce. ‘This bill sought a declaration of her

right to the estate of her deceased husband Bishonot h ; and, in fact, de~
sired a partition of Muddunmohun’s estate. Comulnonce did not, by her

auswer, lsist upon her rights in case a partition should be decreed ; but

she relied solely upon the will of her late son Bishonot’h, by which his

property had been given to her and her two surviving sons. It was after

tus, and in December, 1814, that the decree declaring Bishonof’l’s will

void, and Hooresoondaree entitled to his estate, was pronounced,

supposing Comeulmonee to have been an instrument in the hands-of Co-

smote and Ramanot’h, her conduct is perfectly explicable. Had she

come in fur a share upon partition, she would have got one-fourth of the

wiole of Middinmohun's estate—but then Heorasoondaree would have had

as much. If the will of Bishonoth had been established, Comudmonce

would have got but one-third of Bishonot’h’s share, or one-ninth part only,

at Muddunmokun's estate; but then Hoorasoondaree would have been en-

uxely cut out. So that, in fact, if we identify Comulmonee with Cosixofh

K2
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and Ramanoth, the effect of establishing Bishonot’h’s will, would have

been to give them the whole, of Muddunmohun’s estate, and to deprive

Hloorasoondaree of any share.

Comulmonee, a few days after the decretal order of December, 1814,

entered a caveat with the Registrar against it, and at the same time pe-

titioned the Court for a rehearing of the cause, upon an allegation of her

right, as the widow of Muddunmohun, and mother of Cosinot?h, Rama-

noth, and Bishonot’h, to a fourth part or share of the estate, in conse-

quence ofa partition having been made, by a declaration of the Court that

Hoorasoondaree as representative of Bishonot’h, was entitled to a third part

in severalty.

A rehearing was granted upon the prayer of Comulmonee’s petition; and

then Hoorasoondaree filed a supplemental bill, in which she set forth the

Before recited will of Muddunmohun, and contended that under it his three

sons, of whom her late husband was one, were entitled to his whole estate

and that Comulmonee, upon partition, had no right to a share of it.

The rehearing which had been ordered upon Comulmonee’s petition was

postponed until the answers of Cosinot’h, Ramanoth and Comulmonee to

the supplemental bill of Hoorassondarce should be put in.

Here a new scene was opened. The will of Muddunmohun, which had

been first brought forward by his executor Govinchund, and afterwards

retied upon by HMoorasoondarce in her supplemental bill, was dated in the

Bengal year 1210, and it was admitted (for it could not be denied) by Co-

sino?h and Ramanot’h, to have been executed by Muddunmohun, as Hoo-

rasoondaree in her supplemental bill had alleged. But they swore in their

answer, that Muddunmohun had executed another, and a fater will, on the

25th of Shrabun in the Bengal year 1212, by which he revoked the will
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of the 24th of Bhadur 1210; and provided, in case any of his three sons

should die before he came of age, that the surviving son or sons, should be-

come proprietor or proprietors of all the property, and should maintain

the widow, &c. of his deceased son; or in case of disagreement, that each

widow should receive 10,000 Rupees for food and clothing. This will

was very much to the purpose—Bishonot’l’s was not better suited than it to

the exigency ofthis case. Its having escaped the researches of Govinchund,

must have appeared strange; he had not any interest in its suppression 3

or if he had, it was in his power to destroy it. We must presume that he

brought forward the only testamentary paper which came to his know-

ledge: there is no ground for suspicion to the contrary. Yet Cosinot’h and

Ramanot'h both swore in their answer to Hoorasoondaree’s supplemental

bill, that they had discovered this dast will, of Muddunmohun after the de-

cretal order of December, 1814, had been pronounced, and (which may

have been very true,) that its existence was not before known to them.

Comulmonee answered to the same effect. And now (as she had done in her

petition for a rehearing) she again urged. her right to a fourth part of the

whole estate, in case a partition should be decreed, according to the prayer

of Hoorasoondaree’s bill.

Cosinoth and Ramanoth now filed a supplemental bill, in the nature of

a bill of review. To this bill Hoorasoondaree, and their mother Comulmo-

nee were defendants. The complainants recited the proceedings which

had taken place, and relied upon Muddunmohun’s will of 1212, which had

been so opportunely discovered by them after the decree of December,

1814. They prayed that the whole estate of Muddunmohun ( Bishonot’h hay-

ing died) should be declared theirs ; they giving a sum of 10,000 rupees to

Hoorasoondaree, and maintaining Comulmonee; and that tie decree by

1
which Hoorasoondaree was declared entitled to her husband’s share of the

estate, be reversed, &c.

This bill Hoorasoondaree answered by her next friend Woodichwn:
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suack (for she was yet 3 minor) submitting her rights as the widow of Bis

shonoth, to the Court.

Comulmonee, with the complaisance which might have been expected,3

mit in her answer, admitting all that had been stated by her sons in their? a e

bill, and asserting once more, her rights as widow of Aluddunmohun, to

one-fourth of his estate, if a partition of it should be decreed,

In this state of things, and on the 29th of June, 1815, all the causes came:

on to be heard—and then an issuc at law was directed to try whether or

not the paper writing bearing date the 25th of Shrabux in the Beugul year

1212, purporting to be the last will of Muddunmokun, was a valid testa

mentary disposition of hs estate.

Jn this issue Cosinofh and Ramanoth were, of course, to be the plain-

4iffs. On the 15th of July it came on to be tried, and the Plaintif/s werg

nonsuted,

After their failure in this grand attempf, the prospect of quiet was open-

ed to Floorasvondaree---and as every thing feasible had been attempted in

vain, her friends could not have suspected illusion.

Comulmonee got leave to withdraw her petition for a rehearing, which

implied that she relinquished her claim to a share of Muddwaunohun’s es-

tate. Cosinoth and Ramanoth got leave to dismiss their bill in the nature

of a bill of review, which dmplied their acquiescence in the right of Hoora-

soondaree to her husband's estate, and LHoorasooudarce got leave to dismiss

her supplemental bill, which, considermg the advantage of her situation,

proved that she was desirous of peace. All this was effected by consent,

cad all parties paid their own costs.

The motives. of this simulated pacification, may be conjectured, if they
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ave not capable of proof. There was enough in appearance, to prevent

the suspicion of insincerity—but whatever appearances may be, it is the

duty of Courts upon such occasions, to be satisfied that a final and con-

clusive adjustment of differences has been made. A family dispute among

Tiindoos is seldom to be terminated by arrangements among the disputants

themselves,

I find that when these proceedings were on foot, in the year 1815, the

litile litigant, Hoorasoondaree, was reported by the Master to be twelve

years of age. It was also reported by him that her mother Jumboobuttee

Dossce ought to be appointed guardian of her person, and the Account-

ant Gencral guardian of her estate; also that 300 Rupees a month would

be a proper allowance to be made for her maintenance until she attamed

the age of sixteen years. This allowance amounted to 3600, and her mo-

ney in the Accountant General’s hands produced 16 or 17,000 Rupees per

anvun. There was consequently a large accumulation of interest due to

her, when she attained her full age of sixteen years.

On the 8th of April, 1816, the cause was set down for further directions

upon the Master’s report; and then, the sum of 2,74,000 Rupees, which

had been in government securities to the credit of Bishonot’h’s estate, was

erdered to be transferred by the Accountant General in his books, to the

credit of Hoorasoondaree. The jewels and ornaments which had belong-

ed to Bishonoth and Hoorasoondaree were ordered to be delivered to Jum-

boobuttee (the mother and guardian) for the use of her daughter. [t was

not for some years afterwards, that, wpon her coming of age, she obtained

an order for the payment to her, of the money which had been transferred

to her credit by the Accountant General.

The measure to which Cosino?h and Ramanot’h now had recourse, if

we were not obliged to judge of it with reference to former proceedings,
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must appear perfectly waobjectionable. In September, 1818, they filed

another bill of review, by which they assigned as error in the decree of

December, 1814, that it gave Hoorascondaree an absolute interest in the

movable property of Bishonoth her husband. They stated that they were

entitled to the whole estate movable and immovable of Bishonot’h, after the

death of Hoorasoondaree; and that the fund which had been inthe Account-

ant General’s books, to the credit of Bishono’h, ought not to have been

ordered to be transferred by him to the credit of Efoorasoonduree generally ;

but that it ought to have been held zw trust for her during her life. © This

may be thought to violate the understanding which the proceedings of 1815

imported, but it does net appear open to any other exception; and I think

it may be excused upon the ground of these complainants’ having now

been better advised than they formerly were. In this bill of review how-

ever, they further insisted that by the decree of December, 1814, or that

of April, 1816, IZvorassondurce ought to have been ordered to live under

their care and guardianship ; Comufmonee was made a party to this bill—

Hoorasoondaree, by her guardian Jumboobuttee demurred to it, and her de-

murrer was overruled. She then answered, setting forth and relying on

the several agreements by which all proceedings had been terminated, the

parties severally paying their own costs.

On the 11th of August, 1819, it was ordered on a hearing of this last bill

of review, that the decrees of December, 1814, and April, 1816, be rectified,

and EHoorasoondaree declared entitled to the estate of her husband Bisho-

nolh, to be possessed, used, and enjoyed by her dz the manner prescribed

by the LHindoo lua.

Upon the same day, the 11th of August, 1819, Hoorasoondaree having

attained the age of sixteen years, got arule to show cause why the Ac-

countant General should not endorse and pay over, éo her all the Compa-

ny s securities and cash then m his hands to her credit, amounting fo about
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three lal’iis of Rupees. On. the 14ih of August this rale was made abso-

lite. As it now stood, it was, that the principal sum belonging to the

csiate of her husband Bishonot’h, and the interest which had been receiv-

ed upon it, except such sums as had been disbursed for Hoorasoondaree’s

use, also the proportion of rents, &c. which had been collected on account

of Bishonol ics estate, should be puid and delivered over to Hoorasoonda-'

reo,—and further that the costs which she had incurred, to be taxed be-

soveen attomey and chent, should be paid and discharged out of the prin-

ecpad sum ef which the personal estate of her husband consisted. This

sas done with the intention of giving her the free and absolute power of

ce isposal over the whole of the personal property, EXCEPT the principal sum

reduced by the payment of her costs out of it. To this sum, her husband's

Lrothers or their representatives, would bave been entitled after her death.

“sey conld not however complam with justice of this part of the rule, for

they themselves ought to have been ordered to pay the greater part of the

eosts which had been incurred by /fuorasoouduree throughout the proceed~

Ligs.

On the 8th of November, 1819, Cosinet’n and Ramanot’ i, filed their pe-

tition of appeal against the decree of the 11th, and the order of the 14th

of August. Thev appealed because the decree declared Hoorasoondaree

entitled to the possession of her husband’s estate; whereas she being entit-

led to the use and enjoyment only, it ought to be secared in the hands of

vn officer of the Court, or deposited with the relations of Bishonot’h, who

wilbefter the death of Hoorasoondarce, be entitled to it. Because the costs

of Boore:sondarve were ordered to be paid out of the principal, and that

the jaterest accumulated during her minority had been ordered to be paid

to her; whereas the costs ought to have been paid out of the accumulati-

one, and the accumulations added to the principal for the benefit of Bésho-

xaen's heirs, Heorasoondarec, having a life interest only, and having had

L
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maintenance which was thought reasonable and sufficient by the Court,

turing her minority. Because even if she is entitled to possession of the

property, she has a life interest only, in it by the Hindoo law, with certain

powers subject to the control of her husband’s relations, and because se-

curity ought to have been taken for the protection of their reversionary

rights. Because Hoorasoondaree having left the family house, and having

removed herself from the control of her husband’s relations, ought not to

have the property in her possession, even if she would otherwise have been

entitled to it. Because it is consistent with the interest of all parties that

the property should continue where it at present is; and that it ought to be

retained there for the use and enjoyment of Hoorasoondaree during her life,

and: because as the fund produces 18,000 Rupees a year, it yields a much

greater income than Hoorasoondarce ought to expend, and that the pos-

session is unnecessary as to her; and calculated to produce misapplication

and waste inconsistent with her interests, and subversive of the rights of,

the reversioners.

In July, 1820, Cosinot'h died, leaving an only son, Joygopaul.

In June, 1822, Comulmonee, filed her bill of review against Joygopaul

her grandson, Ramanot’h her son, and Hoorasoondaree, her son’s widow.

The object of this bill was to reverse alt that had been done, and to have

herself declared entitled to one-fourth part of the estate of Muddunmohun,

her husband ; inasmuch asa partition of it had been made. On the 9th of

December, 1823, this bill of Comulmonee was dismissed with costs.

That Comulmonee, bad it not been for the will of her husband, would

bave been entitled to a share of his estate, when a partition of it was made

by his sons or their representatives, need not be repeated.

It will be recollected that she petitioned for a rehearing, on the ground,
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of this claim; how far her right mivht have been affected by her own dis-

missal of this petition, is another question, and one, which, if it had called

rora decision, must have been decided by the rules of English, and not

of Hizdvo law.

The testator ( Muddunmohun) after having provided for deductions, and

speaking of the remainder of his property, says, the WHOLE of that my

THREE SONS shull receive; to which NoBovy has any claim. Te goes on,

Vien the sons ure of age, if they can live in harmony they will do so—if

they do not agree, they will receive their shares agreeably to this will,

It certainly appears to have been the intention of Muddunmohun, that

the three sons should continue to live together, unéil they had all attained

their age. The property is all to remain under charge of Govindchund, as

tong as tite three sons avé NOV QUALIFIED, AND OF AGE.

As soon as Cosino('h came of age, and when his two brothers were in

iheir minority, he proh:bited Govindehund from the necessary expendi-

ture of money, and compelled him to file a bill, for the purpose of getting

nid of his trust,—and when Cosswod dveceived his own proportion of the

personad property, he had so far efected a partition, as to give his mother

aright tu the fourth part of ber husband's personal estate. But although

Muddunmohun did not contemplate a partition until a7 his sons came of

aye, and not then, if they could live together in harmony ; the Court seems

to bave considered that the will gave a vested interest to each of them, and

the right of £ovrasoondaree to the share of her husband Bishonot’h, he

uaving died before he came of age, does uot appear to have been doubted

upon the ground of ber husband not having attained the age of sixteen

years before his death.

Wrom the whele of the proceeding, it is I think evident, that the Court

Le
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held Muddunmoiun’s will to be sufficiently indicative of his intention that

his widow Comulmonee, should neé have a share of his estate upon a parti-

tien of it among her sons.

The power of Hindoos to make wills, and the efficacy of wills when

made by them, are fully recognized in this case. It seems to have been

assumed, that if Bishonot’h had been of full age, and if his will had been

duly proved, it would have cut off Loorusoonduree, bis widow, from heer

right to the estate, which she ultimately obtained. It seems also to have

been assumed, if that which was set up as the ast will of Muddunmohua

could have been substantiated, that it would have had the same effect, and

it is certain that the claim of Comulmonce to a share upon partition, was

defeated by the will of Muddunmokun, which must have been construed

into an intention of the testator, that upon a partition by his sons, his wi-

dow should not be entitled to participate, as she otherwise would have

been by the Hindoo law.

Whatever effect the will of Muddunmohun ought to have had in cutting

out Comulmonee from a share of his estate when it was partitioned, it can-

not be doubted but that her right to maintenance remains in full foree—

and, if it had been asked upon reasonable grounds, I take for granted that

the Court would in this case, (as it had in a similar one) have ordered funds

sufficient for the purpose of maintaining her, to be set apart out of the

whole of her husband’s estate.

She appears now to be supported by her son, Ramanot’h alone, and he

may yet call upon Hoorascondaree (the widow of Bishonot’h) and Joygopaud

(the son of Cosinot’h) to contribute.

The bill of review which assigned a declaration that Hoorasoondaree

was entitled ansoLUTELY to the movable property of her husband, as er-
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ror; was in my opinion justifiable and proper—and the appeal against

tnat ee of the Conrt’s order, which directed a payment over of the prin-

cipal ta Lfovrascondaree, was necessary to the interests of the appellants.

The Court had in one case declared, that a mother coming in for a

share, on purtitien made by her sons, and in another, that a widow tak-

ing upon the death of her husband, were both entitled to an absolute in-

terest in the morale estate. In each case a reversal of the declaration

was prayed by a bill ef review, and m each the Court expunged its de-

claration, substituting, that a moter in one, and a widow in the other,

case, should take according to the rules of the Hindoo law.

Jt does not appear to me thata distinction between movable and immov-

able property in such cases, can be supported by any principle of the

Eindoo law. ‘It had always been expressly declared by the Supreme

Court, that neither widow nor mother could take more than an estate for

lifein tamovable property. The alterations made in the decrees which [

have noticed, are in themselves sufficient to prove the Court’s opinion up-

on this subject. The sentiments of the Jadges were well known, and it is

to be lamented that the limited right of such persons was not expressly

declared in those decrees which reversed, virtually at least, the declarati-

ons that widows and mothers were entitled to an absclute interest in mov-

aole property.

If these females have a life interest only, in movable property, the proba-

ble conseyaences of committing it to their custody ought to be seriously

considered,

The order which had been made for the delivery of her husband’s per-

sonal property to Hoorasoondaree Dossce, did not by any means ac-

knowledge her right to dispose of it at her own pleasure. —_‘It is admitted
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by all authorities, living and dead, that her husband’s relations are entit-

led to it at the expiration of her life. fit be put into her hands it willbe

liable to waste, and the acknowledged rights of her husband’s family may

be defeated by her weakness or her will. I cannot therefore but think

that an appeal against the order which directed a delivery of the principal

to her, was as proper ; 28 an appeal against that, which directed the accu-

mulations to be paid to her, was unreasonable.

The petition of appeal having been filed, it became necessary, if she

took the money, to give security for its restoration in case the order

should be reversed. She did not do so, and the principal sum with its

accumulations up to the date of the order, are still in the Accountant

General’s hands.

We now come to a question of great magnitude and importance; one

which deserves and requires, the most grave and deliberate consideration.

That it has been usual to give a widow, or a mother possession of the

property to which she may succeed, must be admitted—and that the

money of her husband’s estate, would, had it not been for the appeal, have

gone into the hands of Hoorasoondaree Dossee, is certain. Yet the right of

her husband’s heirs to it after her death, is indisputable, and the justice of

restraining her from waste, is a necessary conseyuence of this right.

What then is to be done? Possession will enable her to do all the mis-

chief, before any restraint can be applied.

it must not be forgotten that the discipline of Hindoo women who have

Jost their husbands, has been greatly relaxed. Formerly a widow lived

with the relations of her husband ; with the very persons entitled to the

property after her death. This was an effectual control over the expens
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diture, and a sufficient security for the expectants. We are still told, that

the family house is her proper abode; that she ought to live with her hus-

band’s relations; but that she may live elsewhere without penalty, provid-

ed she does not change her residence for unchaste purposes. Vier purpos-

es ure known to herself alone; and her practises will be regulated by her

mciination, Freed from restraint,—swrounded by parasites,—possess-

ig wealth,--exposed to temptation,—unused to liberty,—ignorant of the

world,—and conceiving all happiness to consist in the indulgence of her

own immediate desires; can it be hoped or believed, that she will prove a

faithful trastee for the heirs of her hasband, or that they can have any thing

m the nature of security for a succession to their rights?

For certin purposes, a reduction of the capital is said to be allowed.

Be it so. Js this to be left to the will of her, who has no discretion—or

the discretion of those who have an interest in her prodigality? If manners

have taken a course by which the law may be eluded, is it not reasonable

that law should be directed in pursuit of the manners?

1 do not recommend innovation; far from it. I desire to adhere to the

law m its substance ; and to give every body that, which he is entitled to

claim; but if law be not adapted to the times, it will be lost both in spirit

and i principle.

li one be entitled to the immediate, and another to the ultimate, enjoy-

ment of property, i is surely reasonable and just that they should have

equal protection according to their several rights.

it is admitted that the widow has a right, for life, to the produce of her

hustaud’s property. Supposing that property to consist of money, the

qwuesiton is, has she or has she not, a right to possession of the principal?

Luet as say that she has. It then becomes us to look back to the time
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when this right was conferred, and to consider the effect of the law Ly

which it was accompanied. If we do so, we may be satisfied that the right

was but nominal; that the possessor was under control, and that the ex-

pectant was invested with a power sufficient for his own security.

One party being deprived of his security, 18 1t consistent with reason or

justice, that the right which was given subject to such security, shoul:

still be retained? In what respect is the widow aggrieved by a denial of

possession? Without possession she will receive all that she can lawfally

use, but will be prevented from dissipating that which is lawfuliy to devolve

ipon another. By possession, her sighd is not enlarged. Tt will give ber

the power of doing irreparable wrong.

‘bVhe reversioner’s* right is as well founded as that of the widow—and !

tuink it will be admitted, that the law onght to be so administered as te

syender it consistent with the preservation of both.P

The Supreme Court, many years ago, as I have already noticed, made

an order that the widow in possession, should not, for prous purposes, with-

out an express permission of the Court break im upon the princopal of her

husband’s property, during the nonage of her grandson, whe was to suc-

ceed to it after her death; or without the consent of ker grandson aticr he

should have attained his fullage. This order appears to me to have been

made in the spirit of the Efindoo law.

Regard is to “be had to the civil and religious usages ef Hindvos.” "this

is the statute law cf England—and, if the Pundits are not unanimous, a

great majority of them certainly declare, that the widow may, for relgt-

* Thave used ihe word “ reversioner,” and perhaps some other words which have a legal signife

¢ation, in the populer sense.
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ers purposes, or, for the benefit of her husband’s soul, dispose of his proper-

ty, without the consent of his relations.

Every thing considered, it is not only reasonable, but indispensable to

the maintenance of right, that these expenditures should be under some

control; and where can this control be so properly placed as in Courts of

Justice? Those who administer the Hindoo law ought to cast off their

own prejudices, and attend to the usages which they are bound to regard.

if they act in this temper, looking upon disbursements for religious pur-

poses as necessary, and taking care that the next in remainder shall not be

defrauded under a pretext of their performance, the rights and privileges

of all will remain uninvaded. The reversioner must submit to all proper

deductions, and simplicity will no longer be wrought upon by imposture,

to his prejudice.

I admit, and in considering this subject Iam bound to admit, that the

purposes for which a widow may expend the wealth of her husband, are

religious. My own sentiments and opinions are quite out of the questi-

on ;—but if it be not denied that the mterest of him in remainder, is as

well worthy of the law’s protection, as the interest of him in possession 3

—if the right of both to their several interests be equal, they surely ought

to be equally secured. Tt is impossible that rights can be contrary, and

opposite, to each other; and to say that one has a right to a thing, which

another has a right to deprive him of, is absolute nonsense in itself, and

in terms a downright contradiction.

1 do not expect that the value of what I now add, will compensate for

the irregularity of introducing it here. After my manuscript had gone to

the press, I prepared this to be introduced at page 56, but it was mislaid ;

and when discovered, the printing had advanced too far to admit of its in-

sertion in the proper place.

M
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I know not of an instance in which sisters have shared upon partition,

nor did J ever hear of a sister’s claim having been brought forward when

her brothers divided the estate. 1 conclude therefore, that her right does

not exist by the Aindoo law as it is prevalent in Bengal. Perhaps it is

better that she should be entirely excluded ; for if the right were admitted,

it would be difficult, if possible, to ascertain its extent.

Menu directs, that brothers shall give portions out of their allotments

respectively, to their maiden sisters by the same mother. Let each, he says,

give a fourth part out of his own distinct share.

The precept does not require to be explained, for nothing can be less

equivocal, or more express ; and yet we find in the Mitacshara a construe-

tion, which is quite at variance with this definite law.

The provision is made in favor of sisters by the same mother. Some

wives of a Hindoo may produce sons, and some daughters only ; and in

such a case, if partition should be made by the sons, the daughters cannot

under this law lay claim to any specific share of the estate.

This distinction, in favor of sisters by the same mother, does not appear

to have been noticed by other writers upon the subject. We may suppose

it to be admitted, because it is not denied, but in truth it is not of suffici-

ent importance to justil’y discussion.

The writer of the Mitacshara begins by quoting Yajnyawalcya, who

says, “Sisters should be disposed of in marriage, giving them as an allot-

ment, the fourth part of a brother’s own share.” ‘This appears to be in

confirmation of Menu, but it has not been sointerpreted in the Mitacshara

where we find the mevning thus declared, ‘‘Here in saying ‘ of a brother's

own share’ the meaning is noé, that a fourth part shall be deducted out of
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the portions allotted to each brother, and shall be so contributed ; but that

the girl shall be allowed to participate for a quarter of such a share as

would be assignable to a brother of the same rank with herself.”

The text may have been rendered unintelligible by this commentator,

but the commentator has made dimse/f understood. —_‘It will be observed,

that he does not rely upon marriage being the purpose to which the sis-

ter’s share is to be applied, but seems to admit that she has an actual right

to some proportion of the estate, and upon this ground he proceeds to an

explanation of his meaning. —_ He informs us, that if there be a son anda

daughter, the estate shall be divided into fwo equal parts, and that one of

the dwo, shall again be divided into four ; of which four the girl shall take

one. By this ingenious mode of construction she is cut off from half of

the share which had been clearly assigned to her by the law of Menu, and

which law had been apparently acquiesced in by Yajnyawalcya. The

brother instead of taking six parts, will take seven ; the sister instead of

taking two parts, will take one part, of the estate,

He continues; If there be éwo sons and one daughter, the whole estate

shall, in the first place, be divided into three equal parts; of which three,

one shall be divided into four, and the daughter shall take one-fourth of the

third part so subdivided. Thus instead of getting a fourth, she will get a

twelfth part only.

If there be two daughters, and one son, he tells us that the estate shall,

m like manner, be divided, first into three equal parts, that each daughter

shall take oxe-fourih of one of the thirds, and that the remainder shall go

to the son, ‘That is, he shall take ¢en parts, and his sisters one part each.

This author’s principle of allotment, is declared to be universally appli-

M 2
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cable, for he expressly tells us, that “it must be similar/y understood inany

case of an equal, or unequal nuinber of brothers and sisters, alike in rank.”

As the sister, by this method of apportionment, never can have more

than a brother, one of the objections to the law of Menu, is effectually

avoided—but in jegislating it often happens that by the removal of oné

mischief, we make room for the entry of another. Our author acknow-

ledges the right of a sister to something ; and in his earnestness to pre-

vent her from having too much, it probably never occurred to him, that

by his remedy for the evil, she may eventually be left withont any provi-

sion. If the sisters should exceed four in number, the law so perempto-

rily laid down in the Mtacshara as applicable to all cases, cannot possibly

be applied.

But let us now suppose that there are fen brothers and one sister, and

the estate 100,000 Rupees; the whole, by this rule, must be divided into

eleven parts. One of tle eleven must then be divided into four, and one of

these four, or a forty-fourth part of the estate will be taken by the sister,

and instead of receiving a fourth part from each brother, or 25,000 Rupees,

she will get somewhat less than 2273 Expees. Yet we have as good au-

thority for extending her right to the larger, as we have for confining it to

the lesser, amount. But such effects may be expected from the powers

of self-constituted legislation, and the adverse authority of co-ordinates in

construction.

To gct rid of the law by which a sister might receive a greater share

than a brother, we are told that she shall have a quarter share 7f the funds

be small ;—then tf the wealth be great, that funds sufficient for her nuptials

ought to be provided ;~then that the rule for giving a fourth part is not in-

dispensable. Again, taat to found her title, there must be an equality in

the numbers of brothers and sisters: at last the Mitacshara sheds new light.
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upon the subject, and we are shown that a fourth part of the share of each

brother, may mean, and, if the case should arise, musé mean the fourth ofa

teentieth part of the shares of them all.

In the Daya-crama Sangraha, we find the law thus laid down by Sr

Crishna Tercalancara:—‘ The sisters also of these sharers, must be ren-

dered participators to the amount of a fourth share receivable by the bro-

thers respectively, for the purpose of marriage.”

Here, this author by recognizing the proportion, and at the same time

specifying the purpose for which it is to be given, may be said to have left

his meaning ambiguous; for if the fourth part is to be applied to a parti-

cular use, we may conclude that it is not applicable to any other. © Why

then must the brothers give a fourth part of their shares respectively, if it

sball amount to more than may be sufficient for that to which it is to be

appropriated ?

We cannot, I think, conclude from this exposition, that the sister is en-

titled at all events, to a fourth part.to be held at her own absolute disposal;

and if not, this author gives some countenance to those who declare that

if the funds be large, a fourth part is not indispensable, but that sufficient

for the nuptials of the girl ought to be allowed.

Upon one point the lawgivers and the expownders are all agreed. They

declare that the allotment in question is intended for maiden, and not for

married, sisters. This may be sufficient evidence to show that marriage

is considered as a provision, but it proves no more; and if married sisters,

because they are provided for, shall be excluded from a share, does it ~

thence follow that an unmarried sister, not being so provided for, shall be

leit without any provision, if she does not chuse to receive it in the form

of a husband?
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I know that the disposal of females in wedlock, is considered among

findoos to be a paramount duty ; and from what L have heard Pundits say,

I conclude that the celibacy of a woman is not even contemplated. Yet it

may be asked, if a girl cannot be disposed of in marriage, if she be deter-

mined upon a single life, or disqualified for the matrimonial state, what is

to be done? Is it still to be suid that she shall take a husband for her por-

tion, or that her denial shall extinguish the debt which is declared to be

due to her, upon partition, by her brothers ?

By the unsophisticated law of Menu, the unmarried sister has a right to

her share unconditionally, and I do not know of any authority by which it

is declared that this right shall be forfeited or infringed by her misfortune

or her caprice; because she cannot procure, or will not accept of a husband.

It is indeed impossible that any thing in the nature of law can be more

unsatisfactory than this. Authors are in direct opposition to each other,

upon the very foundation of the claims of sisters ; some asserting, and some

denying their rights as inheritars.

In the Mitacshara it is laid down, that “after the decease of the father,

an unmarried daughter participates in the inheritance ; but before his de-

mise, she obtains that only, whatever it be, which her father gives.” In

the Daye-bhaga we have it, that daughters do not take portions us having

a tille to ihe succession, ‘for one brother does not give a portion out of hig

own allotment to another brather, who has a right of inheritance.”

Upon the mere question of right we have contradictory affirmations.

The sister has, and has not aright to her share upon partition. How

then is the fact to be ascertained? The test which is offered is by no

means conclusive; for her claim may be valid, although it does not stand

upon her title us an inherifor. But is she, or is she not an inheritor ? By
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the Mitacshara slie is,—by the Daya-bhaga she is not. The assertions are

opposite to each other, and neither is supported by authority. That of

Jimutavahana does not derive much advantage from his reasoning. Like

some other Hindoo logicians, he begins by an assumption of his premises,

and concludes by begging the question.

Sisters as well as brothers have a right to be maintained out of the es-

tate, while it remains undivided. It is upon partition that either becomes

entitled to a separate share. It is not the number of persons who divide,

nor the proportion of the estate which each is to receive, that can consti-

tute them inheritors. Twenty will be as much inheritors as two ; and upon

partition, the man who is entitled to two shares, will be no less an inhe-

ritor than the man who is entitled to eighteen. It is not the mode by

which the amount of a share is to be ascertained that can operate to the

exclusion of a declared right “ad cerlum est, quod cerlum reddi potest ;”

and the right of four to a fourth part each, is not more certain than the

right of a fifth person to a fourth of each of the four shares. | We are but

il] requited for our labours, when we find nothing but sophistry in our

search after law. It is not justice, but juggling, to give a man nominally,

one-fourth more than he has a right to retain; to call it a contribution

from him when it falls into the hands of that person whose property it is;

then to declare that the person receiving it as a contribution, cannot, be-

cause it has been so received, be an inheritor, and having thas put an end

to the inheritance, to decide that the right is at an end.

What the rights of sisters may be, I do not at all undertake to deter-

mine, but if they ever existed, they ought not in reason to be extinguished

by an adoption of the method which is necessary for the purpose of their

ascertauument,

If the law of Menu were at this day prevalent in Bengal, I cannot doubt
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but that the Supreme Court would, upon a bill filed by a sister, decree her

the immediate possession of a fourth part of the estate. Supposing three

brothers and one sister, and the estate 24,000 Rupees. I believe the Court

would at once declare the sister entitled to 6000 Aupees, and that it would

not do so, by declaring the brothers in the first instance, entitled to 8000

each, and the sister entitled to 2000 from them severally. I believe such

a circuitous mode of coming at her rights, would be particularly avoided

if it could be thought calculated to take from her the inheritable quality,

and thereby tend to deprive her of her substantial rights.

The law, as itis declared by Menu, upon this subject, is, in one res-

pect certain ; although in other respects it is far from being so, because,

istead of having a suitable provision, the females may have too much, or

too little, according to chance. If there be ¢ex sisters and one brother, it

cannot be thought reasonable that each sister should take but ove part,

and that the brother should take thirty parts out of forty ; when, if there

had been ¢ex brothers and one sister, she would take ¢ex parts and the

brothers but three each. Yet objectionable as this rule may be, it has

much to recommend it, for it is not to be mistaken or evaded. But when

we are told of the right to a fourth part 7f THE FUNDS BE SMALL, the mean-

ing must be fixed by collateral considerations and the question left open

to caviland doubt. Again, when‘we are told that tf the funds de large, a

fourth part is not indispensable, the same objection occurs; bat in this

case sufficient for the celebration of nuptials must be allowed, which

throws every thing open to discretion,

Seeing the extent to which the law of Menu might go, subsequent wri-

ters seem to have been desirous of setting limits to its operation ; but it

is to be regretted that they have been so inconsistent in their efforts, and

that they did not agree upon some one principle by which their labours

might have terminated in certainty,
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By the authority of one, be the funds large or small, sisters will get a

fourth part of them, By the authority of another, sisters will get a fourth

part, if the funds be small. By the authority of a third, they will not get a

fourth part, but be provided for by marriage, ¢f the funds be large. But

how are they to fare by the doctrine of the Mitacshara? By it each sister

is to receive the aliquot part of a defined sum. If the number of sisters

shall be greater than the number of parts, some must be excluded from a

share, and having been informed that each sister shall receive a fourth

part, we ought to have been told which of them is to be cut out, in case

of their number exceeding four. If five are to divide, each cannot possi-

bly have a fourth part of the same thing—and yet, without limitation of

number, a fourth part is the proportion to be given to each.

‘The law of him who is declared by all to have sprung from the self-ex-

istent, has been greatly extenuated by some—by some it has been wholly

denied ; but here is an author who undertakes to fix, and to determine his

meaning, and who shows us by an addition of his own terms to the propo-

sition, (although Menu had made provision for all the sisters) that the pro-

vision is to be limited to four.

{ think I ain justifed in having said, that, among these clashing autho-

ritics, the sister’s is a claim, rather than aright. Iam well pleased that a

faw so precarious is not prevalent here. It is more for the advantage of

females, that their interests should be committed to the pride, or better

feelings of their families, than that they should be encouraged to struggle

through discord and darkness after that which may prove worthless if at-

tamed. The expounders of Hindoo law may in this case be sanctioned

by the highest authorities in giving different, or opposite opinions ; and in

such a state of things, speculation upon the conseguences has been ren-

lered needless by experience.

N
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It does not at present occur to me that I can, to any useful purpose,

extend, what I have said upon the subject of Partition. Iam fully aware

of the space which I have left open for criticism, and I am not at all de-

sirous of deprecating its exercise. I shall merely suggest the difficulty of

avoiding repetition, when rules are to be illustrated by decided cases, and

when the cases involve a variety of points. That it is possible 1 admit ;

but to succeed, more time will be required than I have at my command.

I may be thought to have been too free in offering my opinions, and per-

haps rather hasty in having come to some of my conclusions. Upon these

heads I feel but little solicitude—I desire that my conclusions and my opi-

nions may be disregarded by all, who do not adopt them from a convic-

tion arising out of their own reason or reading,—and this I hope will be

sufficient to protect me from the charge of presumption.

I am far indeed from desiring to disturb any fixed principles, and much

farther from wishing to introduce any notions of my own in their place ;

but the unsettled state of Hindoo law is universally complained of ; and |

have persuaded myself that an attempt to produce order out of the exist-

ing confusion, cannot but be in some measure useful.

recep nena



OF REUNION.

AFTER separation, and a partition actually made, families may be

again united. ‘This however, is an event which seldom happens. Ido

not know an instance of it, and the Supreme Court Pundits inform me

that none has ever fallen within their knowledge.

In the absence of positive law, of decided cases, and of judicial dicta,

we must refer to authors of the best reputation ; and if among them we do

not find a concurrence in opinion, or acknowledged pre-eminence, we

cannot derive satisfaction from the reference.

The judgment is baffled between opposing dogmas, if they are deliver-

ed by men equal in learning, equal in reputation,—equal in all that can

confer aright, (if any thing can confer a right upon individuals) to dictate

where the interests of others are to be affected.

In all laws we find mandates which are abstract and absolute,—which

do not proceed from, or lead to, any general principle. These ought to

be consistent, because they must be implicitly obeyed. They ought to be

wise in themselves, because they do not depend upon reason, or upon

analogy for their support. When such rules are in opposition to each

other, one of them must yield, and if we have nota legislature to interpose,

nothing but forensic authority can terminate the contest.

{ do not mean tosay that the doctrines which relate to Reunion, are more

N2
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at variance with each other, than those which relate to any other branch

of the Hindoo law :—but as no questions arising out of the subject have

been brought before our Courts of Justice, all contradictions among au-

thors, at present remain in their primitive force. We may however derive

some consolation from knowing, that as the law is entirely unfixed, it is

unlikely to be brought into action. Litigation might not have been pro-

ductive of certainty, but it must have ended in the rejection of some one

at least, among the many contradicting authorities—and if cases should

henceforth come forward, we may hope that decisions upon them will

have a tendency towards the removal of doubt.

The guotations which I propose to give in this chapter from Jagan-

nat’ha, offer a fair, certainly not an unfavorable, specimen of what we may

expect to gain, when we betake ourselves to his digest in quest of in-

formation.

Menu says, “ A soa born aftera division, wm the life time of his father,

shall alone inherit the patrimony, or shall have a share of it with the divid-

ed brethren, if they return and unite themselves with him.”

This requires explanation, and Sri Crishna Terkalancara has explained

it in the Daya-crama Sangraha as follows :—“ Supposing a father who had

made partition among his sons, and taken to himself the share allowed

him by law; and then, while separated from his sons, to beget a son, and

afterwards todie. This son, born after the partition, is enlided to his father’s

share of the wealth; and the sons who had been separated, are not entit-

ted to any of it.” Again, “ Ifa father shall die, after having seunzted him-

self with any of his sons, then his wealth shall be equally divided between

his reunited sons, and the sons born after partition.”

It is declared by Vrihaspati, that, “ He who having been once separat-
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ed. dwells again, from affection, with his father, brother, or paternal un-

ele, is said to be reunited.”

Reunion is to be effected by the mutual consent of separated parties.

Terkalancara declares, that “ in a partition made by reunited brethren, the

eldest son has no right, in virtue of primogeniture.” The same is held by

Vrihaspatt, who says, that “ among brethren, who having once separated,

again live together through affection, there is no right of primogeniture

when partition is again made.”

It will have been observed, that primogeniture is, in this age of the world,

inoperative, and that Zerkalancara himself, has declared against its rights

upon partition; even if it be made for the first time, and before a reunion

had taken place.

There is, according to this author, a special rule, namely, that an ac-

quisition made by a rewnéed father, out of his own several property, or by

means of his own exertions, shall belong to the son born after partition,

and not to those who had separated and become reunited. All the wealth

acquired by a father who had made partition with his sons, shall go to the

son (orsons) begotten by him after partition. The sons born before parti-

tion are declared by Vrihaspati to have no right to it.

{n the Daya-crama Sangraha it is said, that ‘ one born after partition, is

the child of a conception which took place subsequent to the partition, be-

cause, without conception there cannot be a birth.” ‘ Hence if a partition

be made among sons, before the conception of the woman is known, the

property which had been divided must be again collected, and a new par-

tuton must be made ; and the son born of a conception, which, at the time

of partition was unknown, shall share with his brothers who had formerly

separated ”
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Generally speaking, the heritage will, after reunion, be as it was prior

to separation. The right of succession among brothers, is indeed, after

they have once forisfamiliated, left in much doubt; some authors affirming,

and others denying the efficacy of reunion as applicable to brothers of the

whole, and of the half, blood. Some say that the reunited half, shall suc-

ceed jointly with the disunited whole, brother ; and some that the disunited

whole, shall succeed in exclusion of the reunited half, brother.

The two Supreme Court Pundits differ in opinion upon the following

case :—I put it to them with a view of ascertaining the degree of virtue

which is attached to reunion, and whether a brother who had separated, and

reunited, stood in a more favorable condition than one who had never se-

parated at all.

They had concurred in saying that the whole, and Aalf, brothers would

succeed jointly, if the whole had continued to live separate, and the half

had reuniied.

I propounded a question upon thiscase. A by one wife has two sons

B and C,—and by another wife he has a son D. A dies leaving these three

sons undivided. After the death of A, B separates himself from the fa-

mily, leaving the half brothers C and D living in an undivided and joint

state—C then dies, leaving neither wife nor child surviving him; his mo-

ther having died in his life time. | Who will take the estate of C? Will

it go to B, the uterine brother who continued separated, to D the half bro-

ther who never had separated, or jointly between B and D? It was the

opinion of one Pundit that B would take the whole estate, and of the other

that D would share it with B.

The Pundit who insisted on the right of B to the whole estate of C ; ad-

mitted, if D had once separated, and (hen reunited, that he would jointly
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with B have succeeded to C’s. estate. It thus appears to be his opinion,

that separation is the act which would have operated in D’s. favor; for the

reunion could not do more than place him as he was before separation.

If disunion were forbidden, we might account for a reward being given

to him who had repented of his transgression, and returned to the state

from which he ought not to have departed—but this is not the case; and

if it had been, we might still ask why a man should be bettered by his

disobedience of the law? Why one who returned to a duty, should be

more favored than one who had never departed from it! He who tells us

that it operates as an encouragement to reunion, must admit at the same

time, that it holds out an inducement to separate.

If the half brother who has been reunited, shall stand upon the same

footing with the uterine brother who is in a state of separation, then there

is a premium upon reunion, or a penalty incurred by continued separation;

—forif all the parties continue joint from the beginning, or if all are in an

actual state of separation, or if all return to union after having once been

separated, it is certain that the uderie, shall exclude the Aalf brother from

a share in the estate.

I believe Jagannat’'ha’s method of treating this subject, will be consider-

ed more curious than convincing. In the 4th volume of his Digest, he

quotes a text from Yajnyawalcya, “ Two brothers, who after their forisfa-

miliation, have both reunited themselves to the family of their father, shall

reciprocally transmit and receive their estates, as they happen to live ox

die; and so shall two uterine brothers.”

‘To this Jagannat’ha adds, “ Consequently Yajnyawalcya having pro-

pounded in general terms the succession of brothers, whether by different

mothers, or by the same, whether reunited or not, subjoins this text for the
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sake of exhibiting a distinction, by virtue of which, if a stngle brother have

both cluims, as related by the whole blood, and as being reunited, he bars

all the rest. The share of one reuniied brother, who deceases, another

reunited one shall receive, and so forth—but a whole brother, not one by

the same father only, shall alone receive the share of a reunited brother by

the same mother. A similar opinion is delivered in the Dipacatica.”

Ile then says, the following precept from Yujnyawalcya is EXPLICIT.

“« A brother by a different mother, if he return after partition to the family,

not any other half brother, shall inherit the estate; but a whole brother,

even without returning, shall succeed to it, not a disunited half brother by

the same futher only, except on failure of the rest.”

From this (so explicit in itself) Jagunnatha infers, that a half brother

cannot take the estate, weless he return to the family, but that a wlerine bro-

ther, though not reunited, may take the estate. Ie concludes, “ If there

be half brothers, one of whom is, and the other is not, reunited, the disu-

nited half brother is not heir. ‘The eqguaé claim of a reunited half brother:

with a reuntéed whole brother, has been already denied-—the equal claim of

a disunited half brother with a reuntied half brother is xo denied.”

lle goes on to say that. Jemutavahana expounds this text, “ahalf brother

who is not reuntled shall not inherit the estate ;” thus “a Aalf brother betug

reunited, shall take the estate, not a disunited one, but a whole brother even

though nod reunited shall succeed, not solely the reunited half brother.”

As applicable to what I have already quoted, I shall not venture (o in-

troduce, or to exclude any meaning ; because I conceive it hes fairly open

to every reader’s own constructicn.

I shall however, add a few further quotations from the Digest, and 3
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«hail do so not for the purpose of giving instruction in any thing, except

che uselessness of endeavouring to extract certainty from the books of

diindoo law. ‘Those whose duty it is to administer justice to the IZindoos,

may nevertheless read over their law books with some advantage, for by

a perusal of them such persons cannot but learn the necessity of cantion,

and the dangers which beset them when they may suppose they are stand-

ing upon fixed and established principles.

The following text from Catyuyana is given by Jagannat'ha. «On fai-

{ure of nearer cluimants, reunited brothers must be considered as heirs to

those who are disuniied, for they reciprocally share the estates, if they

lave no progeny.”

Jagannatha comments upon this text—and whether or not, in doing

so, he is consistent with himse/f, I shall leave others to judge.—He says,

* Brothers whe are not reuntted, take not the shares ef those who die af

ter reunion; but disuntited brothers must be considered as the heirs of those

who de disuntted. ‘On failure of nearer claimants,’ that is, in default of

a wife and the rest—the last terms of the text are joined in the apposition

called dwandwa—so Chandeswara, These terms are added to show the

reason of the precept; the meaning therefore is, because they are competent

to take each other’s shares when they have no issue. his also some law-

yers affirm. By expressing in generad terms that reuniled brothers are heirs

of thelr coparceners, it is zatimated that a reunited brother of the whole

blood, succeeds to the exclusion of one who remains separate. Vaches-

pati Misra also observes that uterine brothers who are noé reunited, do not

take the heritage; consequently, if there be whole brothers, one of whom

és, and the other is nod, a coparcener, the reundied brother by the sane mo-

ider has the sole right of succession; by consent of many authors. But if

fo reunited brothers, one by the same, and the other by a differgnt, mo-

©
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ther claim the succession, what is the rule in that case? To this Chandes-

wara replies, the meaning of the text is this: on the competition of bro-

thers of the whole, and half, blood ; the whole brother alone shall take the

estate. Accordingly Vrihat Menu, “Ifa brother by the same mother be liv-

ing, one by a different mother shall not take the estate.” This is reasenadle,

for itis said by Jénutavahana, if one has two claims, as brother by the same

mother, and as reuntied, he bars all other claimanis ; therefore, the reuniled

brother of the whole bload is sole heir to the estate of ihe deceased ; but on

failure of him, the disunited brother by the same, and reunited one by a

different mother have equad claims; because one is brother of the whole

blood, although disunited, the other reunited, though brother of the half

blood—and Chandeswara remarks, “ thus it is shown that relation by the

whole blood, is a ground, on which even a disunited brother may take the

3

inheritance 5” sence there are arguments on which both may claim the suc-

cession, it is therefure declared, that both shall inherit; and Misra ob-

serves, that ‘‘a brother by a different mother, having reanzted himself to the

family, shall take the estate of his half brother, but not unless he reunite

himself.” An uderine one however, may take tie inheritance, even though

he do not reunite himself to the family (interpreting the text by connecting

remote terms.)”

Ifa connexion of remote, or a disjunction of connected, terms, could

form a rational mode of interpretation, we might indeed well expecta true

construction of texts from the commentaters upon dindoo law. Upon

the subject in question, the reasoning of Fagannat hea is not by any means

satisfactory, yet he makes a disclosure of his openton, and he does not, in

this instance argue towards his own confutation.

I shall conclude this chapter with another quotation from his Digesé.

After tellmg us on the authority of Jimutavahana, that the reunited half

brother shall nod solely succeed ; he goes on—“ But others thus comment
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upon both texts of Yajayawalcya ; if there he whole brothers, some of whom

ve, and oihers are xoé, reunited, the legislator says, ‘a reunited brother

shall take the heritage of a reunéled one. Uf the whole brothers remain

separate, he says, ¢an uterine brother shal] take the heritage of an uterine

one.” In that case, if there be a reunited haif brother, what shall be the

consequence? "Phe legislator replies, ‘a brother by a different mother, if

he return after partition, to the family, shel uke the estate. — Since both

have claims to the succession, they shall inherit equally: but a Zalf brother

who had not reuntled himself, shall vot succeed, This the lawgiver de-

clares, ‘not any olter hadf brother’ fan uderine, and a 4aif brother have

refarned to the family, what shall be done in that case? To remove the

doubt whether do/4 shati inherit under the vague expression of the text

‘a reuntéed brother skald inherit the estate of a reanited one; the tegislator

says, ‘the reunited brother by the same father only, shall not take the inhe-

>

eitance.’

“Some lawyers aflirm that a vewntow of parceners is not a ground of

succession: for, were it so, it might be supposed, that a son who is owner

ef separate wealth, anda brothers son, would #oé jointly inherit the pro-

perty possessed by a paternal uncle reundéed with his nephew. On the con-

Gory, mheritance positively rests on other clans. Thus, succession in right

cf fraternity being established, the reanton of one, bars any other, brother.

Jn Like manner, if there bea whole brother xoé reniited, since HE «Gdowe has

a chiinin right of affinity by the ehole blcod, he adone shall inherit; not @

half brother EVEN though ReuNtveb. Whus, the text above cited relates

to uderine brothers on/y ; and the legislator dezées the claim of a half brother

m the subsequent text, a brother by a different mother, whether reunited

cr not, shall xed inherit the estate of his haff brother—but on failure of

ntcrine brothers the legislator adds, ‘a reunited half brother, noé any other

half brother, by the same futher only, sliall mberit the estate.’”

Q2
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Jagannetha says, “That is wrong; since it contradicts all respected

anthors, and is inconsistent with the reason of the law; for why should

aot reunion be a cause of a brother's succession, as well as relation by the

whole blood? fit be said, since a son, a wife, and the rest confer bene-

fits on the proprietor, in another world, there is no parity between that

claim, and one foundec. on reunion, but a uterine brother confers benefits

by offering the double set of oblations for the mother; the answer ts, a re-

united brother also defrays the expense of religious ceremonies, by meaiss

of Ais property thrown into parcenary. On rarLure ether of a disuniied

whole brother, or of a REUNITED hadf brother, the orHEn és Ads heir; m

the one case, if there be half brothers, ove of whom is, and the other is noe,

reunited, the reunited brother has the sole right to the inheritance, not the

disunited one; for the text of Yajnyamwalcya expresses, ‘a reunited brother

shall receive the estate of a reuntied one, On failure of both these prior

claimants a disunticd brother by a different mother shall inherit, because he

also is brother by the same father. Since a mother also claims the fenerad

cake, and other oblations, which are givem by the wécrine brother in the

Srad@ha performed witha double set of oblations, the whele brother is

superior to one by a diJerent mother, because he offers the double set of

oblations for the mother of the late proprietor.—Since two brothers ving

in the same house, afford reciprocal support, preserve cach other's property,

confer mutual benefits by the acquisition of wealth, and respectively carn

religious merit at the expense of wealth acquired by each other, they are

nearer, the one do the other, than a disuniied brother.”

Here then we have the law, whatever is to be made of it. On failure of

a reunited brother of the whole blood, ‘the disunited brother by the same,

and the reunited one by a different, mother have equal claims.” Speaking

of a disunited brother of the whole, and a reunited brother of the half,

blood, it is again declared, ‘‘Since both have claims to the succession,

they shall inherit eguall.” Again, “ Since there are arguments on which
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both may claim the succession, itis therefore declared that both shall inhe-
”

rit.’ Now what follows? ‘In Like manner if there bea whole brother, Not

reunited, since he alone has a claim in right of affinity by the zole blood,

he alone shall inherit; not a ha/f brother EVEN though reunited. Thus the

text above cited relates to uterine brothers only; and the legislator denies the

claim of a Aa/f brother in the subsequent text, ‘a brother by a different mo-

ther, whether reuntled or not, shall nod inherit the estate of his Aa/f brother.’”

What Jagannat ha professed, we are not distinctly told, but he did not

possess authority to decide between contending legislators; and as we can-

not say of him “ea wnbra in solem eduxil,” it may be lamented, that he has

perplexed perplexity, if he was unable to make obscurity less obscure.

«While I wish for amelioration, ] trust 1 shall not be misunderstood. 1

deprecate every evitable interference with the fcelings of our Lindovo fel-

low-subjects, and T abhor coercion. They ought, in my opinion, if they

themselves do not wish for a change, to be left in peaceful possession of

their own religion, their own laws, their own usages, and their own preju-

cices-—-T would relieve them from the thraldom of a priestcraft which they:

may desire to resist—I would take from the expounders of their law, the

power of Jegislation—and, as opposite doctrines ought not to be co-exist-

ent, LT would wish, in our decisions, to see those which are the most likely

to prove beneficial, prevail, those which are the most conformable with

justice, preferred,

1 am far indeed, from desiring the introduction of any new laws. It

will be enough, if by giving those of which the Hindoos are in possession,

all practicable consistency, we protect them from the despotism of con-

struction, from thore dangers which are equally menaced by the ignorant

and the corrapt, from the evils to which they must be exposed if their privi-

leges aud property are to be left amidst the jarring of irreconcilable autho-

rities, or to hopes of relief from the mterpretation of a Pundid.
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WITH a view to futurity it is necessary for a Hindoo to be represented

—and it is this necessity which has madc it a duty in default of mais ivsze,

to adopt a son.*

There are four classes or tribes of Mindoos—first, the Brahmana—se

cond, the Cshatriya—third, the Paysya—fourth, the Soodra.

e

In noticing the three first classes, I shall in future, use an orthography

corresponding with the common pronunciation; viz. Bradmin, B’hettry

and Loice.

There are many distinctions between the rales of adoption relating te

the three first casées, and those relating to Svodras, and the neglect of au-

thors to attend to these distinctions has caused mach confusion.

Formerly the adoption of a son belonging to a different caste from that

of his adopiing fatber was permitted. It is now absolutcly prohibited,

Yeot the writers of more modern compilations have treated the subject as

ifthe old law were still in existence; althongh is fact the riglits ofadopted

sons, depended, in many instances, upon the circumstance of the adopter,

and the adopted, being of the same, or of different castes.

* © A son of any description must be anxiously adopted by him who has none.”— Bena,
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Nareda, a3 we have it in the Dattaca Nirnya, distinguishes, as to their

relation, the sons which may be adopted Ly Soodras, irom those which

can be adopted by men of the Brahmin, Kietiry, and Boice casées. A

Soodra may adopt a sister’s son, which the others cannot do—but in other

parts of my work, I shall have occasion to notice this subject more parti-

eularly, and to give some instances in the way of illustration.

By Vachispaéz it is said that “‘ Soodras are incompetent to affiliate a son,

from their incapacity to perform the sacrament of Homa, and prayers

prescribed for adoption”—but this dicta is abundantly contradicted by

Saunaca, and others. And indeed the authorized practice of every day is

a sufficient acknowledgement of the rig//, and is in itself enough for the

confutation of Vaehispati.

Devanda Bhatta gives the following quotation from Yaska:— A per~

son of the same class must be adopted ag a son. Such a son performs the

oblations, and takes the estate ; wm default of hin, one different in class, who

is regarded merely as prolonging the line. | He receives tood and raiment

only, from the person sucecediny to the estate.”—‘* The participating in the

uiheritance, of one unequal in class, is impossible.”

In the present age we need not be very solicitous about the meaning of

this; for it is quite certain that none but one of the same class can now be

adopted. — Nor is it necessarity to be inferred from what has been said by

Yaska ond Devanda Baatta, that one of a different class from the adopter,

ould at any time have been adopted as a son. Sach a person might, it

wonld seem, have been employed tur the purpose of prolonging the line,

vat he could not succeed to any part of the estate, and was entitled to food

ead raiment alone for his services.

Speaking then of the prohibition against adopting a sister's or a daugh-
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ter’s son, he says, “this prohibition, against the daughter's son, and sister’s

son, refers to those other than Soodras; accordingly Saunaca ‘of K’hittries

in their own class positively, and in default of a Sapinda kinsman even in

the general family, following the same primitive spiritual guide, (gooreo. )

Of Botecs from amengst those of the Boiee class. Of Soodras from amongst

those of the Svedra class. Of al/, and the tribes likewise, in their oes

clusses only, and not otherwise. But a daughter's son, and a sister's son,

are affiliated by Seed:as. For the f4rce superior tribes, a sisfer’s son is io

where a son.”

Katyayana, in speaking of adcpted sons, says, “Ifa legitimate son be

boru, the rest are pronounced sharers of a third part, provided they belong

to the same tribe: but if they be of a difcrent class, they are entitled to

food and raiment only.” In seme copies the reading is “are pronounced

sharers of a fourth part.”

Devanda Bhatia then proceeds “ for the sake of removing conflicting

contradiciions,” to say, ‘The declaration, in Vrihkaspatis text, that the

real legitimate sen succeeds exclusively, to the estate, and that the rest

are entitled merely to subsistence, regards such sons of the wife and the

rest, who are unequal in class; on account of uniformity with the text of

Katyayana, and Davala--and the rule also in the texts of Nureda and

the rest, for the succession of the sow given and the rest, to the estate, on

default of the son of the wife and the rest, regards their succession to the

whole estate; and thercfore the rule for the fourth of the share of the real

legitimate son propounded by Vasisa’ha, where such son may be born

subsequent te the adoption of a sow given, must be understood as applying

to a son given. So .lso the rule for sneceeding to a third share, in the

texts of Devala and -Kutyayuna, must be alleged, to refer to a sen given

exducd with emixené qualities, on account of uniformity with the following

text of Mens, ‘of the man to whom a son has been given, adorned wit,
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every quality, thet son shall take the heritage, though brought from a dif-
oBd

ferent family.’

Tn the Brakma purana it is said, “ Let the real legitimate son even who

és subsequently born, take the whole estate.”

Devanda Bhatta widertakes to reconcile the different opinions of these

foly saints. This he does in a manner, satisfactory no doubt, to himself,

but as [ do not consider it worth transcribing, I shall pass it over and

come to his conclusion, which may be offered as evidence of his self com-

placency at least. He says, “And thus, the objection of variation, from

the son given, being enumerated higher, and lower in the order of inherit-

ance, and so forth, by different holy saints respectively, is obviated by the

dislinction as to his qualities GOOD OR BAD.”

Tt will appear that this distinetion by which all differences between the

noly saints are to be reconciled, is now laid aside. We cannot indeed con-

ceive, how it ever could have been more than theoretic ; ur that in practice

t could have furnished a criterion by which the claims of competitors could

nave been rationally decided.

Menu says, “ By the eldest, at the moment of his birth, the father havy-

ng begotten a son, discharges his debt to his own progenitors.”

‘That son alone, by whom he discharges his debt, and éhrough whom

4e attains immortality, was begotten from a sense of duty: all the rest are

-onsidered by the wise, as begotten from love of pleasure,” and yet in’

the Daltaca Minansa it is laid down that a man having ézro sons only,

rauiot give oxe of them for the purpose of being adopted. The prohibi-

won is founded upon the danger to which a man who has but one son is

P
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exposed. The author in enforcing his argument seems indeed to have

pushed it somewhat too far. He reduces to nothing, that in which Menu

had made all to consist, and by his doctrine, we are taught, if something

is to be done “ from a sense of duty,” that sul more is to be achieved

‘from a love of pleasure.”

In endeavouring to prove that he who has éwo sons only, ought not to

give one of them for the purpose of being adopted, Nanda Pandita, in

his Dattaca Mimansa says, “ For, the speech of Santanee to Bhisima

expresses ‘He who has only one son, is considered by me as one desiitute

of male issue, oh descendant of Kurw—one who has only one eye. ts, ag

one destitute of both: should his only eye be lost, he is absolutely blind.”

“By a son” says Menu “a man obtains victory over all people ; by a

son’s son, he enjoys immortality; and, afterward, by a son of that grand-

son, he reaches the solar abode.” Again, “Since the son (trdyaté) delivers

his father from the hell named pué, he was therefore called puttra by

Brahma himself,” and again, “A son given must never claim the family

and estate of his natural father: the funeral cake follows the family and

estate; but of him who has given away his son the funeral oblation is ex~-

tinct.”

T have been favored by my friend Mr. Blacquiere, with a translation

which he made from the Sanscrié on the subject of adoption. ‘This work

J am sorry to say is still in manuscript. _It is more concise, and less un-

intelligible, than any Hindoo law tract that has fallen into my hands.

It begins “Sri Nat'ha Bhatta having collected together the texts of

different Munis, and considered the opinions of the learned, expounds the

law respecting the son given in adoption, (i. e. Datéaca) under the title of

Datiaca Nirnaya.”
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‘¢ Post, as to the superiority and inferiority im point of qualification for

adoption.”

* Nareda—The son of one who is allied by the funeral cake is the best ;

on failure of him, one allied by family ; and on failure of him, even one of

a diferent family is taken as a Dattaca son.”

‘* Among those allied by the funeral cake, the brother's son is the best.”

© Menu. Uf among several brothers of the whole blood, one have a son

born, all of them are pronounced fathers of a male child.”

« The appellation of a son being given to a nephew, it is to be inferred

that he is best qualified to be a Dattaca.”

It is arule that an only son cannot be given or received in adoption+-

Menu declares that the son of one brother is the son of all the brethren.

Let me here observe that this does not apply to Soodras, but to the three

superior orders exclusively.

Upon this particular point, the sum of all TI have been able to collect

out of books, or from living authorities, is, that in the three superior class-

es, if there be brothers of the whole blood, a son of one of them, will, for

religious purposes, be the son of all; and that while this son exists, the

childless brothers by the same father and mother, need not adopt one for

the performance of sacred rites. But, that in a secular point of view, a

male child is not considered as the son of his father’s brethren—and that

to take the heritage as a sow of his uncle, he must be adopted ; that spi-

ritually considered he confers benctits as a son, upon his uncles; that

temporally considered, he does not, as a son, derive any benefits from

P 2
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them—and ihat the son of a brother is recommended, in preference to al}

others, for adoption.

IT find this explained, and | think satisfactorily, in an opinion given by

Goverdhana, soine time since a Pundit of the Supreme Court. He quotes

Vrihaspati as follaws:—If among several uterine brothers, one have a son

born, the whole are considered as fathers. These authorities declare a

nephew even as ason to 2, childless uncle—effecting as a son would do, the

relief of his soul from the hell called put. It therefore follows that the

adoption of any other scn, during the existence of such nephew, ought

not to take place, and that he ought to be preferred. I must not how-

ever, be inferred, that because snch nephew be equal to a son in this one

respect, that he is so in any other without being qualified by adoption—as,

according to the following stanza of Yajnyawalcya, his title to inherit his

uncle’s estate, comes after that of the widow, daughter, daughter's son,

father, mother, and uncle-——whereas, were he adopted, he would precede all

these.

The translator of the Dattaca Mimansa informs us in his annotations, that

a fraud has been attempted in the Aalika puruna—and that ‘an extract

authentically made from that work would tend to establish the converse

of the position, in favour of which it is adduced.” I must say, that the

story in its present state, tv which this note applies, appears to me to be

in conformity with the law which has been declared by Mena himself.

The story is as follows ; and if it cannot be instructive to any, it may yet

prove entertaining to some-—“ And accordingly in the Kaliha purana, an

indication of Vetala and Bhairava, sons of Siva, becoming both fathers

of male issue, by means of the same son, is thus found : ‘ The sages said,

there is no salvation for one destitute of male issue. ‘This is recognized

in the world and the Vedas. Vetala and Bhairava formerly went to a

mountain tv perform devotion. Previously to that, they were unmarried,
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snd sons of them are not mentioned, (as having been born or not born. If

«ons were born, O excellent of the regenerate,) we much wish to hear the

varticulars concerning them-—Markandeya replied ; salvation both in the

«ext world and in this is not for one destitute of male issue: O excellent

saints, those who are fathers of male issue, by means of their own sons,

und those of brothers, attain heaven. Having in this world attained great

;erfection, when Vetula and Baairava reached the abode of the great dei-

iy, they were happy on the hill Kazdusa. Then, O twice-born men Nandi,

hy order of Siva, as one consoling, addressed them in private, in the

following true, and instructive speech. He said, ‘ Do you sons of Siva,

destitute of male issue, exert yourselves in the production of a son. By

»ne to whom ason is born, every where salvation is easily attained.’

Markandeya continued— Haying heard these words of Nandi, they

tecame elated in their hearts and said to him; we will make one son only.

Accordingly Bhairava at some time, connected himself with Urvasi, a ce-

jestial nymph, and procreated a son, named Suvesa—Vetala also, affiliated

nim as his son: and in consequence, by means of this son, both attained

iseavenly salvation.”

I shall now return to the Dattaca Nirnaya.

“ Narada prohibits the adoption of a sister's son as a Dattaca, viz. The

daughter’s son, and sister’s son, are considered as lawful sons among the

Sudras, but among Brahmuns, and those of the three (superior) classes,

ihe sister’s son never attains filiation.”

« Now, respecting the giving, and taking, a son into adoption— Vasish-

tha. A son formed of seminal fluids and of blood, proceeds from his fa-

ier and mother, as an effect from its cause ; both parents have power to

vive, sell, or desert him. Let no one give or accept an only son, since he

taast remain to raise up a progeny for ancestors. Leé not a woman give
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or accept a son, unless with the coNsENT of her lord.” ** ‘The prohibition

of donation of an only son, is mentioned here to show the sim of so doing,

and not the invalidity of the act.” <‘'‘The donation or acceptance of a son

by a wife, without the consent of the husband, js invalid.” “ The gift of

an eldest son is prohibited.” ‘Menu: by the eldest, at the moment of his

birth, the father, having begotten a son, discharges his debt to his own

ancestors.” ‘The donation of an eldesé son, must therefore be attended

with great sin.”

The ceremonies to be performed at the time of adoption are then des-

cribed, and some rules are laid down respecting the age, &c. of the boy

to be adopted ; but these rules do not equally apply to all the castes ; aud

they may be said to be general only, and not indispensably applicable to

any one caste.

In 1795, the cause of Kullean Sing v. Kirpa Sing and Bholee Sing was

decided by the Sudder Dewannee Adawlut. It began in the Zillah Court

of Tirhoot—was taken to the provincial Court of Patna, and finally to

the Sudder Dewannee Adawlut, In all the Courts there was Judgement for

the defendant Bholee Sing. 1 do not know why Kirpa Sing was made a

party to the suit. He does not appear by the report to have had any in-

terest in the question, or to have taken any part in the proceeding.

Soodee Sing \eft widows, and as their attorney, Kudlean Sing instituted

this suit. Soodee Sing a short time before his death made a verbal decla-

ration, in the presence of several persons, that he adopted the Defendant

Bholee Sing, but no religious ceremony was observed on the occasion. After

the death of Soodee Sing, Bholee Sing performed the obsequies, and was

acknowledged as the heir, and a turban was bound round his head by

direction of the eldest widow, in token of his succession,
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Upon these facts being established, Soodee Sing had judgement in the

Zillah Court of Tirkoot.

In the provincial Court of Paina, this judgement was affirmed.

There was then an appeal to the Sudder Dewannee Adawlut where it

was insisted that sufficient forms to constitute adoption had not been observ-

ed-—aud at all events that Bholee Sing could not take both the hereditary

and acquired property of the adopter. The Pundits declared that the

adoption was valid-—and that all Soodee Sing’s property, real or personal,

hereditary or acquired, devolved exclusively upon Bholee Sing.

My parpose is to confine myself to the Hindoo law as it is current in

Bengal. 1 therefore mention that the above decision took place by au-

thority of the law as it prevails im Mithila. 1 think it however, not inap-

plicable, because I have been assured that it is a great relaxation of strict-

ness in the doctrine which formerly prevailed by authority of the Mi’ hila
school.

The law of Bengal is in many respects substantially different from that

which prevails in other parts of India. In other parts, the widow of one

of an undivided family will be entitled to mintenance only—in Bengal

she will succeed to her husband’s share of the estate; but I need not mul-

tiply instances.

Whether the Courts throughont our dominions will imitate each other

in their spirit of administering the law, remains to be seen. | Where the

right isin question, the lex loci ought to prevail ; but in their efforts to get

rid of superfluous forms—to remove inere ceremony out of the way of Jus-

tice ; and to secure to every man that which he is entitled to by the laws

of his birth place, the courts I should think, ought to be consistent, and

guide themselves by the same liberal rules.
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The above, it is true, was a crifrima adoption; but no religious cerenio-

nies were observed—and the parties adopting and adopted ought to have

previously bathed accord.ng to the strictness of law,

There are various, and contradictory opinions, concerning the rights of

an adopted son ( Daélacu.) Some say that he is heir generally to the kins-

men of his adopting father, and others that he is heir to the adopting fa-

ther, but not lo his kinsmen. This diflerence of opinion will be found fully

displayed in the answers given by Pundits to questions which were pro-

pounded arising out of the case of Gourbullub against Juggernolpersaud

Mitter § al, lately decided by the Supreme Court.

By Menu, twelve descriptions of sons have been enumerated. Some

authors reduce the number to e/eren, and some extend it to thirieen—but

the discordancy of opinion seems clnefly to arise from the order in which

they are, and the order in which it is alleged they ought to be, arranged.

Some say that Menu’s collocation of them has been altered, and others

that it now stands as it criginally stood. It is however, admitted, that the

first six as they have been, or as they are supposed to have been, placed

by Menu, are heirs of hinsmen, and the others not. Phis rule must be in-

operative, unless the collocation of Menu can be proved. Evidence is not

now to be procured, and assertions, equally confident if contrary to each

other, are equally inconclusive,

As the adopted son nas been rendered by his adoption, incapable of

heirship to his own natural fawily, and as he stands in the relation of a

begotten son to the fatuer adopting him, it seems reasonable that all the

rights of a begotten son, which are not expressly taken away, should be

enjoyed by him—and this is tle prevalent opinion.

In the Milacshara it is said, «A given son must never claim the family
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and estate of his natural father.” And in the case of Srinath Sermav. Ra-

cihakaunt, it was expressly held that one son, (Mewulram) who had been

adopted into another family, was thereby excluded from any share of the

estate to which be woud have been entitled, (together with his own natu-

ral kindred) if he had not been so adopted. Ja the case of Dutnarian

Sing, Ajeet Sing and Bukshce Sing v. Rughoobeer Sing, it was decided

that Bhoop Sing, was exciuded from taking any share of his natural fa-

ther’s estate, but that he was to take the share of Bukiawur Sing, by whom

he had been adopted. ‘The first of these cases was decided in the Sudder

Pewannee Aduwlut in 1796. The other in the same Court in 1799.

The order, or supposed order, of Menu’s arrangement, has been very

mich relied on in the opinions which were given in Gowrbullub’s case.

Of the éwvelve modes of afhiiation enumerated by Menu, ten are generally

exploded, and the son degoiien, and the son given, are the only two recog-

nized in this degenerate, or Kali age of the world. But we might never-

theless be satisfied as to the rights of a.son given, by the place in which

he stood upon Menuw’s list, if Mena s collocation could be ascertained.

Vrihaspati speaks “of the thirteen sons, who have been enumerated

by Menu in their order.” And with reference to this we find in the Dat-

taca Chandrika, “ of these however, ix the present age, all are not recog-

aized. For a text recites, ‘ sons of many descriptions, who were made

by the ancient Saints, cannot now be adopted by men, by reason of their

deficiency of power;’ and against those, other than the son given, being

substitutes, there is. a prohibition in a passage of law, wherein, after having

been premised—‘ The adoption, as sons of those other than the legvtimate

son, end the son given,’ it is subjoined, ‘ This rule, sages pronounce to

be aveided in the Kali age.” Upon the words, “ ina passage of law”

there is the following note; ‘‘ This passage, which is frequently cited, is.

Q
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attributed to the Adiiya purana, and in its complete state is thus, ‘The

adoption, as sons of those, other than the legitimate son, and son given;

the procreation of issue by a brother-in-law ; the assuming the state of an

ancheret; these rules, sages pronounce to be avoided in the Kali age.”

Upon this subject, Jagannalia, is in his commentary, much more dis-

tinct and satisfactory thaa he usually is. He says, “among the dwelve

descriptions of sons, begotten in lawful wedlock, and the rest, avy od4evs,

but the son of the body and tie son given, ave FORBIDDEN in the Kadi age.*

Thus the Aditya purana, premising, ‘the filtation of any but a son lawfully

begotten, or given in adoption by kis parents’—proceeds; ‘these parts of

ancient law, were abrogated by wise legislators, as t4e cases arose, at the

beginning of the Kali age, withan mtent of securing mankind fro. evil,’

that is, with an intent of precenting the gut of mankind ; the term bears the

sense of prevention, as in the phrase, ‘smoke made as a precaution against

gnats,’ for that is one of the senses ascribed to this term, in the Dictiona-

ry of Amera. The meaning therefore is, mankind would be eudpatle, if the

practice of raising up a son onthe wife ofa kinsman, and so forth, were

now followed. So Vachespatti Bhattacharya expounds the phrase; but

others explain the terms ‘ for the sake of preserving mankind ; the word

used signifies ‘intend’ as in the plurase ‘ wood intended for a post to be

erected a8 a memorial ofa, sacrifice performed.’ Consequently the mean-

ing is this; mankind would perish, if the practice of raising up a son on

the wife ofa kinsman, and so forth, were now followed. Iormerly, men pro-

ceeded, without amorous dalliance, to precreale t:sue on a brother's wife,

(who is similar to a mother or a daughter-in-law) with the sole view of rais-

ing up offspring to a brother: now men being governed by lest, and £70-

velling appetites, and their passions being excited, by simply looking on

* T have seen in manuscript the opinions of several eminent Pundits upon this point, and they con-

eur in saying, that in this (the Kali) age the son begotten in lawful wedlock, and the Datirim, or sou

given, are the only two known,
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the face of a woman in private, they would repeatedly approach a brother’s

widow under pretence of raising wp ixsve to him; mankind would thus be

culouble, and perieh through the prevalence of sta. In lke manner suffici-

exé yeasons may be assigned for the prohibition of appeiting a daugliter,

and so forth. Again, by the term ‘powers’ in the text of Vrikaspatt, is

meeat, not only devotion, but the consequence of it, namely, command

over the sensess-—-among these dwelve descriptions of sons, we must only

now adiit the rules concerning a son given in adoption, aud one legally be-

gotten. Vie Jaw concerning the rest, has been inserted to complete that

part of the book ; as well for the use of those, who not having seen such

prohibitory texts, admit the filiation of other sons. Thus in the country

of Odra (Ovissa) it is still the practice with some peopie to raise up issue

on the wife ofa brother.”

In the Adytya purana we fd, “The filiation of any but a son legally

begotten, or gircn in adoption by Vis parents, is a part of ancient law

abrogated in the Wali age?—-and JSagannatha upon this says, “the son

lawfully éegoétten. and the son given in adoption, are approved in the

Kali age.”

T think we have sufficient to justify the conclusion, that there are now

two descriptions only of sons, namely the son degotien, and the son given,

recognized by the Hindoo law--and admitting that the establishment of

this fact, dees not fix the rights of a son given in adoption, tt may still be

affirmed thet he has the balance of authorities, as well as the reason of the

thing in his favor. Jagannut’ha says, “ But in fact, all sons, whether born

of a twice married woman or the like, or given in adoption, and so forth,

are heirs to kinsinen, as well as to their own fathers. Yet, ¢f void of good

qitatitios, they shall not take the heritage ofa kinsman ;°>—again, “ Tt appears

in he the present practice for a son giver in adoption, who performs the

Q 2
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acts prescribed to his class, whether constant, occasional, or voluntary, such

as sacrifice, consecration of pools, and so forth, to take the inhertiance of

his paternal uncles, and the rest. Tis we hold to be proper.”

Y must observe, although Jagannatia, in one place, speaking of adopt-

ed sons, says, “if void of good qualities they shail not take the heritage of

a kinsman;” in another he affirms that “the filiation of a son given in adop-

tion being admitted by the Adytya purana in the Kali age, eminent devo-

gion is not required for the adoption of such a son, any more than for a sox

legally begotten. The sox given, like the son begotten we lawful wedlock,

is therefore superior to the rest.”

From all this, and what follows, we may conclude, that there are two

descriptions of sons only, now known to the Hindvo law. Oneason begot-

ten in wedlock, the other a son gives in adoption, That a man cannot a-

cdopt a son from any caste but that, to which he himself belongs-—and that

a son having been adopted, his rights no longer require an eminence or

transcendency of virtue for their confirmation.

Sri. Natha Bhatta has collected the authorities for and against the right

of the son given, (i. e. Dattaca) to inherit as heir of Ainsmen.

He says, “ Now as to the point whether the Dattaca’s title to inherit,

extends to the property of kinsmen allied by the funeral cake, or only to

that of the father, or whether he be totally precluded from a right of in-

heritance, the learned differ on this point, from the existence of authori-

ties at variance with each other.”

I shall here observe, although texts are to be found which go to a total

preclusion of the Datéiaca from the right of inheritance, that the only ques-

tion at all contestable, is, whether his right of heirship shall be confined
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to his adopting father, or extended to that of the adopting father’s Ainsmen

also.

Sri Natha Bhatta has placed the son given (Dattaca) the third in Jie-

nus enumeration, wherein he is said to be a kinsman and heir. 1 do not

know upon what authority it is that the genuineness of this collocation is

either allirmed or denied. ‘Transposition may have taken place by. the

carelessness cr design of copiers; and the art of printing having not come

unafo use when the original manuscript was lost, it became difficult, if not

impossible, either to correct an error, or to prove the fidelity of transcrib-

ers. The prescripts of Afenuw would be received with submission if they

eould but be ascertained,

Of gwefve sens, he has said, six are, and six are not, heirs. This is not doubt-

ed: but the question is, has he placed the son given among the first six,

or the last? 1 should think it Incumbent upon those who dispute the are

rangemeat laid down in one copy, to show that there is an arrangement

inconsistent with itleid down in another of equal authenticity, or to adduce

some reaven, whereby we may be justified in rejecting one classification,

before we ave desired to substitute another.

We cannot but suppose that the copy from which Sir William Jones

translated the ordinances of Menu according to the gloss of Cudlzca, was

selected as authentic. In the translation we find, “Of the fwelfre sons

of men, whom Menu (sprung from the self-existent) has named, six are

Kinsmen and heirs; six not heirs, eacept to their ewn fathers, but kinsmen.”

fhe son begeiten by aman himself tn daw/ud wedlock, the son of bis wifer

begotten i dre manner before described, A SON GIVEN TO HIM, « son made,

wr adopied, x son of concealed birth, or whose real father cannot be known,

and u sun rejected by his natural parents, are the six hinsmen and heirs.”

“The son of « young woidan uemarried, and the son of a pregnant bride,
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a son bought, a son by a twice-married woman, a son self given, and a

son by a Sudra, are the six kinsmen but noé Heirs to collaterals.” This, if

it be authority at all, is conclusive. Sri Natha Bhatta adds, after having

enumerated the authors for and against the right of a Dattaea to beirship—

«Upon this pomt some hold that as the Duttaca is entiiled to offer the

cake atthe Parbaxna Sraddha under the authorities quoted frem Menu, &c.

his title to inkerié the property of kinsmen follows—others denying the title

of the Dattaca to offer the cake at the Pardon Sraddha, under the autho-

rities quoted from Sacha, Liehita, &c. who rank the Duttaca among the

inferior order of sons, deny also his right to inherit the property of kinsmen,

but allow his title to inherit that of his father. “This contrariety of opi-

nion is displeasing, and we call your attention to a mode of reconciling the

matter. Where one passage of the Veda, is at variance with another,

the applicability of the case is to be considered. Where the Veda and

codes of law are at variance, the Veda prevails. L’rom a parity of rea-

soning, considering the texts of Menu, &c. as applicable to the superior

descriptions of Daéfaca son, adopted by a man himself during his life

time, and of eqnal class, viz. ‘He whom his father or mother gives to ano-

ther under the ceremony of pouring water, provided the donee have no

issue, if the boy be of the sume class and affectionutely disposed, is considey-

ed as a Datirim son (i. e. son given) and the texts of Sune ha, &e. as ap-

plicable to a Dattaca of inferior order, not of equal class, and adopted. by

the wife; Yajnyavaleya saying, ‘That son whom his father or mother

gives to another, shall be considered as a Dattacw without any specifica-

tion of equality in point of class; Apastambee also, pointing out a distinc-

von where an adoption is made by the wife, the apparent contrariety no

longer exists, and the justaess of the present mode of reconciliation is fully

established. Bhava Deva Bhatta speaking on the suliject of Dattaca

sons, adopted by the wife, with the consent of kinsmen, inheriting the

property of kinsmen quotes Apastamdee, “The Daiiaca who is adopted

with the consent of ikinsmen, allied by the funeral cake, by a wife wha
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has received her husband's direction, shall inherit the property of kinsmen,

otherwise the property of the father, if with his consent’—otherwise, sig-

nifies adopted without the consent of kinsmen, and by the wife under the

consent of the husband.”

I must acknowledge that my perspicacity does not enable me to disco-

ver how a reconciliation has been established by Sri Natha Bhatta.

The following quotations I have taken from the Datiaca Mimansa—

**On this subject Atri says, ‘By a man destitute of a son only, musta sub-

stitute for the same always be adopted’”—‘‘a man destitute of a son

(aputra) is one to whom no son has been born, or whose son has died:

for a text of Saunaka expresses,‘ One to.whom no son has been born, or

whose son has died, having fasted for a son, &e. Since it is shown by

this, that the being so destitute, 1s a cause; in omitéing to adopt a son, an

offence even is incurred; for the precept enjoining the production of a son

being positive, it results that the contravention of it, is the cause of an

offence; and on defect of any son in general, exclusion from heaven is de-

clared in the text ‘Heaven awaits not one destitute of a son,’ &c. And

further, in the following passage, also, a son in general, is shown to be

the cause of redemption from debt. ‘A Brahmana immediately on being

born, is produced a debtor in three obligations : to the holy saints for the

practice of religious duties ; to the gods, for the performance of sacrifice :

to his forefathers, for oflspring—or he is absolved from debt, who has a

son: has performed sacrifices: and practices religious duties.” — « Mena

also ‘a son of any description, must be anxiously adopted by one who hag

none: for the sake of the funeral cake, water, and solemn rites; and for

the celebrity of his name.” ‘As for the instance, appearing, of the.

adoption as sons of Devarata and the rest by Véswamitra, and others, al-

though possessing male issue: that from its repugnancy to the revealed law,

as contained in passages before quoted must be understood (in the same
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manner as eating the haunch of a dog, and so forth,) not to imply the ex-

istence of a revelation authorizing the act.” “* By a man destitute ofa

son;’ the word son here used is inclusive also ofson’s son or grandson, for

through these the exclusion from heaven, denounced in such passages as

‘Heaven awaits not one destitute of a son,’ is removed: since it is declar.-

ed in the text subjoined, that, the mansions of the happy are attained.

through the grandsen and the other. ‘By a son, a man conquers worlds ;

by a son’s son, he enjoys immortality : and afterwards by the son of a grand-

son, he reaches the solar abode.” The words ‘ by a man destitute of a

son’ are recited, and it is added, “From the siugular number being here

used, it follows; that the same son must not be adopted by two or three

persons.” It is then suggested that this would contradict the law respect-

ing ‘sons of two fathers’ and answered. ‘It is not so: for, the state as

son of two fathers, imports both a natural, and an adopting father ; and

the prohibition regards two adopting fathers. Thus, there is no contra-

diction.”

From what has been already said, I conclude that ¢vo men could not,

at any time, have adopted the sume son.

The person adopted continues to be the son of his adopting father, even

although a son or sons, should be begotten by him, after the adoption—

but there is a difference of opinion respecting the share of the estate, which.

the son adopted shall, in such a case, receive. Some of the opinions turn

upon the supposition of the person adopted, being of a class, different

from that of the person adopting. No doubt can at present exist upon

ihat ground, because the adopter and adopted must be of the same class.

it is said by some, that if after the adoption of a son, a son be begotten

by the adopting father, the son adopted shall have one-fourth, and the son,

begotten, three-fourths of the property—but Dava/a (with whom I believe

a great majority of living authorities concur,) lays it down, that the adopt-



OF ADOPTION. Lay

ed son shall in this case, take one-third, and the begotten son teo-thirds

of the estate. Ar. Sutherland, in a note at the end of his translation of

the Dattaca Chandrika (speaking of the adopted son’s right to a quarter

share) says, ‘This rule is founded on texts of Vasishtha and Kalyayana,

the latter of which however, is variously read—‘a third part’ is substituted

by some for the more prevalent reading ‘a fourth part;’ the differince be-

ing adjusted with reference to the qualities of the claimants.”

The general, if not universal, opinion among Pundits, is, that the adopted

scn is entitted, ifa sen be begotten by the adopter, to a third part of the es-

tate. Jagunnat ha, after a great deal of contradictory argumentation, comes

fo thix conclusion, “ consequently that text relates to a son given, and others

c-ficient in virtue, and it shows, that if any one of six sons, namely, the

son of tle bedy and the rest, exist, he has a right to take a fullshare, and

to perfurm the obsequies, and the, son given or other adopted son, shall

have a ¢hird paré for bis maintenance.” — If all this should prove tiresome

to the reader, I shall only beg that he may endeavour to imagine what

it must have been to the collector and writer of it.

To those who have made the Hindoo law any part of their study, it can-

not appear strange that it is so unsettled and contradictory. Many of the

opposing writers, are, in point of credit, equal to each other ; and in re-

gardlessness of consisteucy, texts are adopted by each for the purpose of

sustaining his own particular doctrine. The obsolete, is confounded with

the acknowledged, law. The context is often omitted, and passages

which ought to be relatively considered, are quoted as if they were abso-

Inte and independent in themselves. We cannot therefore wonder that

so litle satisfaction is to be obtained from authority,—nor can we but la-

ment that some effort has not long since been made to distinguish and se-

parate those which are, from those which are not rules of action,

R



13s OF ADOPTION,

My. Celebreoke, ia the preface to his translation of the Daya-bhaga and

the Mitacshara, speaking of Jasannatha’s Digest, says, “ In the preface

to the translation of the Digest, { hinted an opinion unfavorable to the ar-

rangement of it, as it has been exccated by the native compiler, Lhave

been confirmed in that opinion of the compilation, since its publication 3.

und indeed the anthor’s method of discussing togciher, die discordant opé-

nious maintained by the hovyers oj the several secoals, without distinguishing

in an intelligible nisunver which of them is the received doctrine of each school,

but on the contrary, leaving it wucertain whether ani of the opinions stated

by him, do actually precal, or which doctrine must now be considered to bein

force, and which obsolete, renders his work oj little utiltly to persons conver-

sank with the law, and of still less service to those wio are not versed in In-

dian jurisprudcice, especially tothe Miuglish reader, for whose use, tarough

the medium of translation, the work was particularly intended.”

Again, “ Ina general compilation, where the authorities are greatly mal-

liplied, and the doctrines of many different schools and of numerous au-

thors are contrasted and compared, the reader is at a loss to collect the

doctrines of a particular school, and to follow the train of reasoning by

which they are maintained. He ts confounded by the perpetual conflict of

discordant opitiens, ane jarring deductions ; and by the frequent transitions

from the postions of one sect to the principles of another”

Of this, every person who has read for the purpose of gaining informa

tion upon any point of Hixdoo law, must have had ample expericnce-~

“nuddd sua forma manchal.”

That Mr. Colebrooke should have been prevented from completing his

own compilation, is greatly to be deplored. There is no man so well qua-

lified for the performance of such a task. I have proceeded fur enough

to be satisfied of iny own incompetency to the work which I have under-
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taken—and from what I have already said upon the subject of adoption,

the difficulty of laying down rules concerning it, cannot but have been

sufficiently apparent—I have taken great pains by enquiry, and the colla-

tion of opinions, to ascertain the law —but the reader ought to be informed,

that in some instances, I have been obliged to arbitrate by my own very

fallible judgement, between contending authorities.

The fcllowing note of Mr. Colebrooke, which is to be found in his transla-

tion of the Mitacshara, may throw somelight upon the subject of adoption in

general: Raghunandana in the Udvaha-tatwa, has quoted a passage from

the Calica purana, which with the text of Vasishtha, constitutes the ground

work of the law of adoption, as received by his followers. They construe

the passage as an unqualified prohibition of the adoption of a youth or child

whose ase vaceeds five years, and-especially one whose initiation is advanc-

ed beyond the ceremony of tonsure. This is not admitted as a rigid max-

im, by writers in other schools of law, and the authenticity of the passage

itself is contested by some, and particularly by the author of the Vyavahara

wayue ha, who observes trely, that it is wanting in many copies of the Ca-

lica purana. Others allowing the text to ‘be genuine, explain it in a sense

MORE CONSONANT TO THE GENERAL PRACTICE which permits the adoption

of @ RELATION ?f not of a stranger, more advanced both im age, and in pro-

gress of initiation. The following version of the passage conforms with

the interpretation given of it by Nanda Pandita in the Dattaca Mimansa,

“Sons given and the rest, though sprung from the seed of another, yet be-

ing duly initiated by the adopter under his own family name, become sons of

the adoptive parent. A son having been regularly initiated under the fa-

mily name of his natural father, unto the ceremony of tonsure, DOES NOT

‘SECOME THE SON OF ANOTHER MAN. When indeed, the ceremony of ton-

sure, and other rites of initiation are performed BY THE ADOPTER under

gas Gun family name, then ONLY can sons given and the rest, be considered -

R2
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as issue: else they are termed slaves. After their fifth year, O king, sons

are not lo be adopted. Tout, having taken a boy five years old, the adopter

should first perform the sacrifice for male issue.’ ”

It must be recollected that I here confine myself to the Dattaca form of

adoption, and to the law concerning such adoption, as it prevailsin Bengal.

In the law of adoption, there are some important distinctions made be-

tween the three superior classes, and the fourth class, or Soodras. In the

ihree superior classes, a boy cannot be adopted after having been invest-

ed with the pottah or string, characteristic of this caste. In the fourth.

class, there is no such investiture, or characteristic distinction,

Mr. Colebrooke, ina note to his translation of the Digest, says, “ Upana-

yana, investiture with the marks of the class, performed in the eighth year

from the conception of a Bralunana, but it may be anticipated in the FIFTH,

or be delayed to the sixteenth years.”

The following is a nete of Mr. Sutherland to his translation of the Dat-

taca Chandrika: * Different seasons are prescribed for the performance

of the Upanayana, ov rite of investiture, of the characteristic cord, and

other peculiar marks on a Brahmana, Ksietriya, and Vaisya, respective-

ly. These seasons are indicated in the following text of Yajnyawalcya,

translated according to the commentary m the Mitacshara, ‘The Upa-

nayana vite of a Brahmana takes place in his eighth year from conception

or the eighth year of his age; of Kshetriyas in the eleventh; of Vaisyas.

in the twelfth year from their conception or birth respectively, some hold

according to the custom of the peculiar family of the individual.” Ano-

ther text of the same author, relative to the extent of the period for the

performance of this rite occurs—‘ The period for the performance of this

Upanayana rite, of a Prahmana, Kshetriya, and Vaisya respectively, ex~
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tends to the sixteenth, twenty-second and twenty-fourth years. Subse-

suent thereto should the rite be unperformed, they become outcasts, and

cuinitiated persons, excluded from participation in religious rites, and in-

capable of being tangut the Savitr? ; except on ihe performance ofa sa-

crament denominated Vratyastoma.”

In these three eastes the ceremony of Chundacarana or tonsure, must

be performed before the Upanayanc, or investiture with the poitah, and

investiture wish the potiah must take place before any of them can be

raarcied. “Tonsure may, and it is said ought to, take place at the age of

two years—-so that it is not necessarily to be immediately followed by

investiture with the poitak; but as this investitnre cannot take place ear-

lier than the age cf live years, the consequence is, that marriage cannot

be contracted before the attamment of the filth year.

Svodras raay be married at any period of life, however early, but ton-

sure mast previously take place.

i shail now proceed to lay down such rules as I conceive to be esta-

lished by the Hindoo law, as it is prevalent in Bengal.

ist. A EIimdoo cannot be adopted after his marriage. This rale applies

severally to all the classes.

2d. Adoption cannot take place in any of the classes after the ceremo-

ay of tonsure shall have been performed.

3a. Adoption cannot take place in any of the classes, after the party

‘yo be adopted shall have completed his fifth year. N. B.—There is a de-

cision which must be attended to with reference to thisrule. Tt has been

-ecided by the Sudder Dewannee Adawlut, that a hoy of the age of eighé
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years may be adopted, provided the shunkshkar or initiatory ceremonies

(which include tonsure) have not been performed in the family of the natu-

ral, but have been performed in the family of the adopting, father. "The

legality of this decision has certainly been questioned ; and the Pundits

to whom I have spoken upon the subject, declare that adoption cannot

take place after the age of five years has been completed, by the boy to

be adopted. It must. however, be admitted that it is better to abide by

any determination than to have the law entirely unknown.

In the Sudder Dewannee Adawlué Reports for 1806, I find the case of

Keruinarain v. Mussummut Biobinisree, cause 22. By this decision it

would appear that adoption cannot take place if the ceremony of tonsure

has beer performed in the natural father’s family ; or if it is nod perform

ed in the family of the adopter. In the “ Remark” upon this case if is

said, if the adoption be of a near relation on the paternal side, it will be

valid although the age of the person adopted exceed eighé years, but it is

not any where affirmed that adoption will be good, or can take place, af>

ter tonsure performed in the xadurad family.

The cause was first brought on, in the Zilla: Court of Dacca Jelalpore s

and it appeared that the boy, who had been adopted with the usual legal

solemnities, was about the age of eghi years at the time of bis adoption.

The legality of this adopticn was questioned—and on a reference to the

Court Pundit, he said, “A boy who is uxder five years of age, and whose

head has not been skaved with the usual formalities in his ewa family, is the

fittest for selection-——but if he be aSove the age of five, and the proper ce-

remonies of tonsure be performed IN THE FAMILY of THE ADOPTER, the

selection is indeed improper, but the adoption vs valid.”

Itis added “ that tensure and ether accompanying ceremonies, Were ascer-

tained to have been performed soue Ly in the family of the adopter, and xor
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in that of the natural father.” This adoption was established by the Zillah

Judge.

There was an appeal to the Provincial Court of Dacca, and there the

Pundit gave it as his opinion, that the adoption of a child above the age of

five years is illegal—and that the opinion of the Zillah Court Pundit was

WHOLLY ERRONEOUS. The decree of the Zillah Judge was accordingly

reversed.

From this reversal, there was an appeal to the Sudder Dewannee Adawlut,

the Pundits of which Court said, that according to the law of Bengal, the

adoption of a boy above five years of age, though the selection be not laud-.

able, is valid, provided the shunkshkar, or initiatory ceremonies, have been

performed in the fumily of the adopter, AND NOT IN THAT OF THE NATURAL .

FATHER. The Court determined that this adoption at the age of eighé-

years, was valid.

From the “ Remark” upon this case, I give the following quotation—

“A passage cited as an authority of law by the Hindoo writers, whose

works are current in Bengal, expresses that after the fifth year, a child

should not be adopted by any of the forms of adoption; but that a person

desirous of making an adoption, should take a child of an age NoT Ex-

CEEDING FIVE YEARS. On this passage a question arose, whether the

limitation of age was to be understood as positive, and constituting an in-

dispensable requisite to the validity of the adoption, or whether it admitted of

any latitude of construction. Jn other provinces, and even in Bengal,

if the adoption be of « near relation on the PATERNAL side, no difficulty

would occur, as the adoption of a brotier’s son, or other nearest relation of

the kusband, would be unquestionably valid at an age much exceeding that

specified. But in Bengal, where the adoption of strangers to the family

is practiced, the settled doctrine is, that the boy’s age must be such, that.
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his ¢ntéiation, the principal ceremony of which ts tonsure, may be yet perform-

ed in the adopter’s name and family.”

This report would have been more satisfactory, if it had stated whether

the boy adopted, was, or was not, related to the adopting family. We

have the authority of the Zillah Court. Pundit and of the Sudder Dewannee

Adawlut Pundits confrmed by the Sudder Dewannee Adawlut Court, for

saying that although it is not laudable, it is legal, to adopt a boy of the

age of eight years. In the Remark it is said that a boy nearly related in

the paternaé line, may be adopted ata period of life exceeding eight years

—and there is no reason to conclude that the boy in question was, pater-

nally or otherwise, related to the adopting family. We must therefore, T:

think, take the decision to have been that any bey related er not, may be.

adopted at the age of eighé years, provided the shunkshkar remains to he

performed, and is performed in the adopting family.

The Provincial Court Pundit gave it as bis opinion that the adoption

of a child “wHren AROVE THE AGE OF FIVE YEARS, I8 ILLEGAL—and

stated the opinion of the Pundit in the Zillah Court 10 BE WHOLLY ERRO-

neous.” This is certamly in conformity with the general way of think-

ing, and with a great majority of the written authorities, on the subject—

and in the case of Gopeemohun Deb, although he was a nephew, a brother's

son of the adopter, I know it was the opmmion of all the Pundiis who were

consulted on his behalf, that proof of his beiug under the age of five years

at the time of his adoption was indispensable.

But supposing the decision of Keri ‘uaraia v. Bhobinesree to be conclu-

sive authority, we must now take it to be establsied that a boy of the age

of eigit years is eligible to adoption, provided the tmitiatory ceremonies

have aot been performed in his naturel, and Auee been performed in his

adopting, family.
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Instructive and otherwise useful as the Remarks on these decided cases

may be, 1 do not know that they are received as authority.

Those who are against an extension of the age from five to eight years,

appear to have some reason on ‘their side. They say that a child cannot

be taken at too early a period of lile, into adoption. That he may be so

taken at the moment of his birth. That as he is to make one of his adopt-

ing father’s family, he ought to enter it with a mind completely unoc-

cupied, and ready to receive all the notions, impressions, and peculiar

sentiments, of that family of which he has become a member. That he

ought not to continue with his natural family until his affections are fixed

and cannot be transferred to the family adopting him. This is all true,

but we must recollect that adoption is a voluntary act, and that it is in the

option of the adopter to take, or not to take, a son under such disadvan-

tages.

These considerations however, do not in any mannet affect public po-

licy, but are confined in their application to the parties alonc. One may

retain his son in his own family, if from any motive, he feels an inclination

to do so. The other will not receive him if be is -not satisfied that his

expectations will be fulfilled by the adoption. Insuch a case, I look upon

certainty to be the great desideratum—and I wish, because it hus once been

so decided, that henceforth, the age of eight years, may be acknowledged

as the period of life at which a boy can be adopted.

I shall now lay down a fourth tule; premising that I do so, because it

is asserted with confidence in a remark upon the case I bave noticed ; and

because I find upon enquiry, that with respect to age, a distinction between

those who are, aud those who are not, related on tte father's side, is recog«

nized by sume authorities.

&



146 OF ADOPTION,

4th. If the adoption be of a near relation on the paternal side; as, of

brother's son, ox other nearest relation of the jansband, it will be valid, ale

though effected at an aze, exceeding that of frre years.

I am aware that the above rule ix not definite, but TI cannot venture to

make it so. In the remark it is said, that, such a relationship existing,

the adoption “would be unquestionably valid at an age much exceeding

that specified,” i. e. five years.

The report of this decision and the remark by which it is followe{ in the

Sudder Dewannee Aduclut, do not go so far as we could wish, or as we

might perhaps, have expected. — It is not stated whether + net the ton-

sure of such a person as is mentioned in the 4th rile. aust have Leena

unperformed in the fanily of his natural father, and met be performed in

the fumily of his adopting father, and in his adoptiag fathers name. |

conceive, if that cereraony had been performed in the nataral furthers f2-

Indy and name, that the boy could not afterwards be adopted.

But ifthe decision of the Sudder Deeannee Adaelut heady... ot as law,

we must in the 3d rule read eighth insiead of fifi vear—aned if ie dthruie

be considered as law, upon the authority of the remark ov viat decision,

we mast. look upon it as an exception to the generality of tre Sd rale——as

the 3d rute now stands. The 2d rule, P believe, from the best information

TY have been able to obtain, does not admit of any qualification.

Sth. In this age of the world, the adopter and the adopted must belong

to the same class—-a man of one clas., cannot take a boy of another, into

adoption.

6th. A man having a son born of his body, cannet take a son in adon-

tion—-but see rule 23,

7th. The gift of an eldest scn in adoption is forbidden as sinful,
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Sih. The gift of an only son ‘in adoption is absolutely prohibited—an

only son cannot be given or ieccived in adoption. The gift of an only son

is considered to be an inexpiahie piceie.* It is indeed said that an only

son muy be so given—but it might be said in the same sense, that a man

may perpetrate any wickedness if he be content to forego all hopes of sal-

vation, and be condemned to everlasting punishment.

See the case of Veerapermal Pillay v. Narain Pillay, as itis noticed to-

wards the end ofthis chapter. The Recorder of Mudras therein says,

The general rule of the Hindoo law certainly is, that an only or eldest son,

ought not to be given in adoption; because he has the obsequies of his

natural ancestors to attend to; and adoption as completely transfers him

Jrom his own family, as though hehad never belonged to it.”

There was no question as to the legality of giving an only son in adop-

tion before the Recorder—but he lays it down extra-judicially, that an orf-

ly son may be legally so given and received.

By the gift of an only son, the very deficiency, which the power of adop-

tion is intended to prevent, must necessarily be occasioned.

Nothing in the ZZindoo law is more peremptorily interdicted than the

eift of an only son in adoption, Even the gift of an eldesé son, is forbid-

den as sinfel,

The crime of giving an eldest, has never been considered so heinous, as

that of giving an only, son. In the one case a Hindoo retains, in the other5 s J

be casts away, the means of salvation, Considering the precepts, and in-¥> 8

* Y Lope f shall he pardoned the introduction of this antiquated word; but none occurs to me at

present, sy applicable to my purpose,

§ 2
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junctions both positive and negative upon this subject, we must be con-

vinced that he who gives his on/y son in adoption, is little less than an

apostate from the £xdvo religion.

J shall have occasion to comment more at large upon the case of fce-

rapermal Pillay v. Narain Pillay. The Recorder appears to rely mneh

upon the authority of Jagannutha, and that I believe is not generally re-

ceived as oracular.

The Pundits with whom I have conversed, and who have told me thot

usage might justify a Hindso iu giving away his only son, have added that

he could not be entirely disposed of by his father, but that it still would be

his duty to perform the religious.ceremonies of his zafural, as well as those

of his adopting, family.

A disconcerted expounder of the Hindoo Jaw is sure to cast about for

a place of refuge in his emergency—and so it was with my informants.

When a manifest absurdity is the direct and immediate consequence of a

Pundits solution, any thing will be preferred by him to resiliency ; yet

it generally happens, as it happened) in-this case, that an escape cannot be

made from the dangers of one conclusion, without an exposure to others

which are inevitable--and thus, although it is unquestionably true, that,

adoption with respect to the performance of religious ceremonies, (for the

Recorder. lays down his position somewhat too broadly,) transfers a son

from his own natural family completely, yet those who contend for the

right of giving him away, are compelled to qualify the doctrine by saying,

that he may still perform the obsequies of his own natural ancestry. That

is, he may, although he cannot, be given in adeption; because he may still

perform those rites, from the performance of which he is utterly debarred

by his law and his religion.

9th. The nearest relation in the male line ought to be adopted in pre-
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ference to one more remote—but any person of the same caste or class is

eligible. This however, in its fullest extent is applicable to Socdras only.

10th. Inthe Brukman, Khettry, and Boice castes, a child whom it would

have been incest to beget, cannot be adopted. The son ofa sister, or of a

desghter therefore cannot be adopted by a Brakman, Khettry, or Boice.

The son ofa wife’s sister may be adopted, because the marriage of one man

to several sisters is permitted. The adoption of a brother's son is re-

commended, in preference to the son of any other. This however, if the

old law by which a £éndoo was required to raise up a son by his deceas-

ed brother's widow, be considered, will not be found inconsistent with

the general rule.

ith. A Hind o having a grandson or a great grandson, cannot adopt

a son; but although he has a great great grandson he may and onght to

adopt ason. The great great grandson may, in this case, be properly

adopted by a Soodra, but not by a EIindoe of either of the three superior

classes. See Rule 23.

Mr. Sutherland in his synopsis says, ‘‘ The primary reason for the af-

filiation of a son, being the obligatory necessity of providing for the per-

formance of the exequial rites, celebrated by a son, for his deceased fas

ther, on which the salvation of a Hindvo is supposed to depend, it is ne-

cessary that the person proceeding to adopt, should be destitute of male issue,

capable of performing those rites.. By the term “ issue,” the son’s son, and

grandson, are included. It may be inferred, that if such male issue, al-

though existing, were disqualified by any legal impediment, (such as loss

ef caste) from performing the rites in question, the affiliation of a son

might legally take place.”

From the mention of grandson as well as son's son it. would appear thas.
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a man having a grandson by a daughter, cannot adopt a son : and I con-

ceive that a man having a great grandson will be prevented as effectually

from adopting, ashe could be by having a grandson. © In deft of the

son, the grandson takes (he inheritance ; and failing hin, the great grand-

son. But. a grandson whose father is dead, ada ereaé grandson, Whose

father and grandfather are dead, participate equally in the inheritance

with the son, for they wirtnovr pisrixe rion conter equal benefits on the

deceased owner of the property, by the presentation to him of FUNERAL O¥F-

FERINGS at solemn obsequies. —Diya-crana Sungraha

12th. The son of a sisver, or of a daughter may be adopted by a Scvdra.

As to the three superior classes, the cule is, that they cannot adopt a son

whom it would be incest to have begotfen, aud conversely, that they may

adopt a son if without incest they could have begotten hin.

The reverend Seunaca Muni (as he is called by Goverdhant says, Brai-

mins should adops sons from among their own S rpindas—and in failure

of Sapindus trom among those not Siupiidas. Among Sapiudas he bro-

ther’s son is to be considered as the best. Ifa brother's son does not ex-

ist, a Supinda who is also a Sugotra is to he chosen. Tf such is not to be

found, a Sapindu not a Sugotra, Wf such is not to be found, a Sagotra

not a Sapinda—and if such is not to be found, one neither a Svgotra, nee

a Supinda. But in no case, a sister's son, or a daughter's son, or those

whom common sense prohibits the adoption of, such as a brother, a paternal

uncle, or amalernai uncle. Among the three classes, i.e. Brahmin, Khet-

try and Boice, adoptions should be made of one of the sane class, 72

sen who was not the first-bern is to be given in adoption, — Among the

Soodras, tlie adoption of a stste, "sy son, and daughtlu's sou is vated,

13th. Vy a son be adopted, and the adopting father afterwards have a

gun of his body 5 the adopted sou shall take one-third of his (the adopltag
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father’s) estate; and the begotten son Jwo-dirds. ‘This is the proportion,

in which L am satisfied, they are entitied to share.

i4th. The rule, as I believe it to be, is that the begotten son or sons,

shall take one share more than the son by adoption—or rather, that the

bevotten son, or sons, shall take two shares, and the adopted son one

ehare. Thus, if one son be begotten after the adoption, he shall take two

«hares, and the adopted son one share, of the estate. If two sons be be-

gotten after the adoption, the whole estate shall be divided into five parts,

of which the adopted son shall take one, and the begotten sons two each.

if three sons be begotten after adoption, the estate shall be divided into

seven parts, of which the adopted son shall take one, and each of the he-

gotten sonstwo. ‘This rule will apply whatever number of sons may be

begotien by a man, after he shall have taken onein adoption. I have had

much trouble in endeavouring to ascertain the law upon ibis point, and

the above rale is the result of my researches.

Lith. Jt is said that a man by the adoption of a son, does not lose any

of the power which he would have had over his estate, if he never had

adopted—or in other terms, that a son having been adopted, shall not, in

virtue of his adoption, have any special claim upon his adopting father’s

property—that a man’s power, as to the disposal of his estate, is not af-

fected by his having adopted a son, any more than it would have been by

his having had sons of his body only. TF had understood the rule to be

otherwise, and believed that the right of an adopted son to the whole of

iis adopting father’s estate, ifno son should be begotten, was indefeisible

—or indefeistble as to his proportion, ifa son or sons should be begotten,

vier the adoption. ‘Flis right, was as | conceived, founded upon a prin-

siple of justice, by which he who had been taken away from his ewn na-

sural family, and who had thereby been deprived of the rights he was born

‘O35 was protected against the effects of that partiality, which might be
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supposed to operate in favor of a begotten son. In the books, IT cannot

find any thing expressly upon the subject; and I am told that the distinc-

tion which I believed to have existed, does not exist, in favor of the adopt-

ed son. I still entertain much doubt upon this point, althongh [ have

been assured, that the right of an adopted son is equal to, and no greater

than, that of a son begotten—and that whatever may be done by a father

to prejudice the one, may, in like manner be done by him, to prejudice

the other. I have sought for authorities in vain ; but to me it appears that

the claims of the adopted son upon the person adoptiag him, are founded

in reason. I shall add the case of Goopeemohun Deb v. Raja Rijerishna

to this chapter. That case may be said to have involved the question,

and I am sorry that there was not an opportunity of deciding it, expressly

upon that ground.

16th. A son adopted, is considered as not being any longer a member

of, or related to, his own natural family; except in so far as the families

out of which, and into which, the adoption was effected, were theretofore

related by blood. ‘This principle seems applicable to inferitance anil the

performance of religious ceremonies onlv—for a boy adopted, cannot inter-

marry with any female of his xza/ural family, if she be within the degree of

consanguinity termed a Supinda; or if he might not have married her, had

he never been adopted.

N. B. Sapindas include seven, i. e. three in ascent, and three in descent

from the party himself. He stands in the middle, and makes the seventh

—but marriage is prohibited to a much greater extent of consanguinity ;

for a Hindoo cannot marry the direct descendant of a puéernad ancestor

within the seventé, or of a materaal ancestor within the jfié degree. This

prohibition is extended dowxwards to the same extent. The same con-

sanguineous restriction continues to bind the adopted son in his owa na-

tural family, and must regulate his marriage in the family into which be

has been taken for adoption,
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«The relation of Sapinda, is next considered. This extends to three

deerees, in the family of the natural father, by reason of consanguinity :

and in that of the adopter, through connection by the funeral cake. ‘This

Kearshnajint declares, «As many as there may be degrees of forefathers :

with so many, their own forefathers, let sons given and the rest associate

the deceased. In order, their sons with two forefathers, their grandsons

with one, should do the same. The fourth degree is excluded. This

relation of Sapinda extends to three degrees.’”—Dattaca Chandrika,

‘«¢ But the connection by funeral oblations, of the absolute/y adopted son,

obtains in the family of the adoptive father only—on account of the extinc-

tion of the funeral oblation of him, who hath given away his son, intimat-

ed in the following text of Alene before cited ; «A given son must never

claim the family and estate of his natural father ;. the funeral cake follows

the family and estate: but of him, who has given away his son, the obse-

gules fail.’ ”"—~—Dat. Chan.

“The son given must never claim his naéwral father’s family, and estate.

Thus the obseqnies, that is, the funeral repast which would have been per-

formed by the son given, fails of him, who has given away his son. The

author of the Chandrika thus explains, ‘ By this it is declared, that by the

act alone, creating the filial relation, property of the son given in the es-

tate of his adopler is established, and connection to him as belonging to

the same family, ensues. But through extinction of the filial relation, from

the mere gift, the property of the son given, in the estate of the giver is ca-

tinguished, and connection to the family of the giver annulled” But although

by the text of Menu connection to the family of the natural parent is an-

nudled, what proof is there of the connection to the family of the adopter

being established? On this point Vrikat Menu declares, ‘Sons given, pur-

chased, and the rest, retain relation of Supinda to the natural father as ex-

T
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tending to the fifth and seveuth degrees 3 like this, their general family,

which 15 also that of thew adopter.” The relation as Sapinda of sons given,

purchased, and the rest to the natural parent continues: by gift and so

forth, that does not fuii —for by reason of consisting in connection through

containing portions of the natural father, 17 18 NOT POSSIBLY TO RE RE-

Move, wile the body lasts. By this it is declared, liat the relation of

Sapinda tu question 18 THE CONSANGUINEAL CONNECTION ONLY-—aid nob

connection by the pinda or funeral cake; for that the latter is barred is

shown by this passage—-‘ Of him who has giveu away bis son, the obse-

ques fail.’ Anticipating a question as to the extent of this relation as

Supinda, the author adds, ‘extending to the fifth and seventh degree, &c.’

The meaning is this, ‘ extending to the fifth degree’ completing five, that is,

embracing five degrees. So of tlie expression to the seventh degree. Guu-

tama says, ‘with the kinsmen, on the side of the,father, viz. the procreator

beyond the seventh degree; and with those on the mother’s stde beyond

the fifth, &c.”—Dattaca Minansa.

The author Nexda Pandiia reasons very much at large—but I cannot

‘say that I have either discovered his object, or comprehended his argu~

ments. He writes as if he would “ confute; change hands, and still con-

fate.” The result, as I understand it, is, that the Sapinda relation, as ap-

plicable to the performance of exequial rites, extends to three upwards and

three downwards; and as applicable to marriage, that it includes seven on

the paternal, and five on the maternal, side. That the adopted sen is to

perform the religious rites of the family into which heis adopted, not those

of that from which he was taken for adoption—but that with respect to

marriage, he is restricted alike in his natural and in his adopting family.

This is confirmed by living autheritics.

Nanda Pandita, after having quoted a text from Parijata, proceeds-—

«with respect to the sons given, and the rest, being sons of two fathers, this
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text, and that of Satvashadha are authority. With the same iv ent, it is

declared also, in the Pravara manjari—‘For the most part » vs given,

purchased, and made; the son of the appointed daughter and se orth, be-

long to both general families, with connection to the patriarch: saints of

each.” From this alone, on the occasion of the marriage of th: se, apper-

taining to two families, both families, with each of which their . onnection

to the patriarchal saints is involved, must be avoided.”

i7th. It is proper to adopt the nearest relation in the male ‘ne, but this

is not absolutely enjoined. The son of a brother, is to be owveferred for

adoption. A Sapinda in the male line, ought, if procurable to be adopt-

ed. he nearer relation is preferable to the more remote; yt any person

of the sume caste is eligible. The restrictions in the three ~ rperior class-

es must be remembered.

18th. If a man, not having male issue, shall omit, in ‘is life time, to

adopt a son; the widow or widows, may, in pursuance ef cis instructions,

adopt one after his death.

Toh. Adoption, by a widow, or widows, without ins: -uctions Jrom the

husband for that purpose, is a mere nullity. This I lay iown with conf-

dence as the law. Vasishtha says, “let not a woman ©)! ier give or receive

a son in adoption, unless with the assent of her hus’ ind.” After the
death of her husband, the widow. is not competent to g-ve one of his sons

in adoption. It appeared in the case of Gowrbullud » ainst Jug gernoth-

persaud Mitter, and others, that Rajah Rajebullud, th. father of Mocund-

budlub, by whose widow Gowrbullub was adopted, jad been prevented

from adopting a son, whom he had selected for the pur’ ose, in consequence

of the boy’s father having died after the boy had bee: fixed upon for adop-

tion—after his father had consented to give him iv adoption, but before

T2
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the ceremony had been actually performed--and yet one writer (a com-

mentator on the Mitaeshara) contends for the right of a widow, both to

give, and to receive a son in adoption. Anothcr writer, admitting that a

widow adopting, must have the sanction of her husband’s kindred for the

purpose, affirms that she may adopt a son without having had the autho-

yity of her husband. In truth there is not any rule, however it may be

sanctioned by principle, or confirmed by duration, that is not denied or

contradicted by some writer on the fZindoo law.

20th. The widow, or widows adopting, ought to guide themselves by

the rules which are prescribed for the husband, and elect a child for adep-

tion from among fis relations, in the male line, as he himself (had he

adopted in his life time) cught to have done,—but in the case of a widow

or widows, the same latitude is allowed, which would have been permit-

ted to the husband—yet as the widow's power to adopt, is entirely deriv-

ed from her husband, his directions, if special, must be strictly pursued ;.

and if his instructions be confined to the adoption of a particular boy, no.

other individual can be adopted by his widow.

The three following rules are laid down upon the authority of the Sudder.

Dewannee Adawlut reports.

2ist. Two widows may, after the death of their husband, if duly autho-

rized by him, adopt in succession to each other. That is, after the death

of one widow, and the son who had been adopted by her, the surviving

widow may adopt, and her adoption will be valid. This was so decided.

between Shamchunder & al.v. Narayni Dabee & al. Sudder Dewannee Adaw-

lut reports 1807, cause 4. ‘The particular nature of the authority given by.

the husband in this case, is.not set forth in the report.

22d. A HMindoo.may give authority to his wife to adopt a son condition-.
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ally. He may authorize her to adopt in the event of the death of a son

whom he leaves surviving him ;—but, if his own son should live, he cannot

empower the widow to adopt, in case of a disagreement between her and

the son.—Sud. Dew. Adaw. Rep. 1811, cause 5. Solukhna v. Ramdulol

Pande & al.

93d. A Hindoo having adopted a son on account of his eldest wife, may

authorize his cther wife to adopt a son for herself; and-if this other wife

do adopt a son for herself, after her husband’s death, the son adopted ,

by him for the eldest wife, still being alive, this adoption by the second

wife, will be good, and the two sons so adopted will take the inheritance

jointly.—Sud. Dew. Adaw. Rep. 1814, cause 12. Gourepershad Rai v.

Jymala.

I shall have occasion to notice these three cases more at Farge.

24th. The widow or widows authorized to adopt, are not bound to do

so, within any given time; but the adoption ought to take place, as soon

after the husband's death, as a child proper for the purpose can be pro-

cured.

25th. A child adopted by the widow or widows, will stand in the same

relation to the deceased husband’s family, as he would have done, had he

been adopted by the husband himself, in his life time.

26th. If there be no son, begotten or adopted, the widow (for she is held

to be related by the funeral cake) is to perform the Sradd@’ha, or obsequies

of her husband; and, if her husband had been an only son, she is to per-

form the obsequies of his (her husband’s) father and grandfather also. But

this is confined to the Ecodisto, or Sradd’ha on the death, and Saum-bus-

tur, or annual Sradd’ha. The Parl’hun, or monthly Sradd’ha cannot be
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performed Ly a woman—and if there be not a begotten son, grandson,

great grandson, or a son adopted, this ceremony must be suspended.

27th. Srad@us are to be performed by the nearest male relation in de-

scout, Whether the relation be by blocd or by adoption. The widow inay

perform certain rites, being, as T have already observed, related by tlie

funeral cake, or Cheela-piudau.

88th. ‘The widow is to perform such rites as she is competent to perfurr:,

until the son of her husband's body, or the son adopted by him or hey,

. ae ‘ yy ‘ . he ~ . 1 r yo, Plsshall have attained a proper age for the purpose of performing them. This

proper age, is supposed to be about five years, or wuen the boy is capable

of enunciating articulately, the appropriate mystica. words.

29th. Jf the widow, Lavine been directed by licr tasbana to do so, sivall

adopt a son during Ute life dime of lier husband's fat rer, or afier his death,

he (her husband’s father) having survived her hnsvand, aud having thon

died, not Ieaving eithes child or widow surviving; the son, su adepted,

shall succced not culy to the estate of her husband, but to the estate of

her husband's father also. To cutie a xen so adapted, to suceeced to the

estate of the adopting widow's late hasvand’s faiher, it does pet seein ne-

cessary that the assent of the husband’s father shail liave been obtained

to the adoption, but the directions of the adopting widow's husband, dcl-

vered in his lite time, are indispensable. This rule, ci course supposes,

the husband of the adopiing widow to have been the only sox of lats father.

I take it to be established, and indisputable, that the previous directi~

ous given by her husband for tie purcosxe, are essential to the validity of

an adoption made by his widuw aficr his death. That with such a sanc-

tion she may, and without it she cannof, make a valid adopticn. It ts

admitted that such an aduption wid entitle the son adopted to the pro-
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verty of the deceased, whose widow had, by his directions, adopted. Nor

-lo I think, after what has been already set forth, it will be going too far

“a say, that a son, so adopted, becomes Aeir fo the kinsmen of the person,

by whose directions he was so adopted.

The principal question raised in the case of Gowrbullub v. Juggernoth-

weseud Miiler and others, was, whether or net Gowrbullub had a right to

lhe estate of (the person who was called in the arguments) his adopting

grand: father. ‘The person so called (whether properly or otherwise) was

Rajah Rajebullub. He had an only child, a son, called Mocundbullub—

Mocundbuliub married Joymonee Dossee, by whom he had not a child.

Before his death, he had desired Joymonee to adopt a son—Mocundbullub,

died three years before his father Rajah Rajebullub, and a short time after

he bad desired his wife Joymonee to adopt a son. She did not adopt un-

til after the death of Rajah Rajebullub her husband’s father. 1t was said,

and found in an issue, that Rajak Rajebullub having heard of the instruc-*

tions given by Mocundbullub, to Joymonee, to adopt a son, acquiesced in

those instructions—but the consent of Rajak Rajebullub could not have

affected the case. When it was expressed, he did not know who the boy

to be adopted was. It is certain, as I take it, that his directions alone.

could not have authorized an adoption made by the widow of his son—

the directions of her husband or lord being necessary—on the 24th of

March, 1824, it was decreed that Gowrludéub (who had been adopted by

Joymonee, in pursuance of instructions given to her for that purpose by

her husband Mocundbuliub) was entitled to the estate of Mocundbullub,

and also to the estate of Rajah Rajebullud.

The case was in Equity—between Gowrbullub, complainant, and Jug-

gernothpersaud Mitter, Cosinoth Mitter, Golucknoth Mitter, and Gopee-

noth Mitter, defendants.

The defendants were nephews (i. e. sens of the sister) of Rajah Rajebul::
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inh, who died possessed. of a very large property. They were the heirs of

Rajah Rujebulluh, and would have been entitled to his estate, had Gowr-

budlub not been adopted.

it has already been stated that Rajedadlub had an only child, Mocund-

bullub, his son—Mocundbullub died in the Bengal year 1202, leaving a

widow (Joymonce Dossce}j but no child surviving him. — A few days be-

fore the death of Mocundbullub, he directed his wife (Jvymonce) to adopt

asou. Lajebullub (the father of Mocundbullub) survived his son about

three years, and died in the Bengal year 1205. — Lfe did not leave either

widow or child surviving him. — Jeynioxee, after the death of Rajebutlub,

adopted the complainant Gowrbudlwh, in pursuance of the mstructions

which she had received from her husband, Mecundbulluh, in his life time.

In the course of the proceeding, as some importance seemed to Lave

been attached to the fact of Rajebadlub having confirmed the instructions

which had been given by Mocundbulluh to Joymonee relative to the adop-

tion, and as one issue was to try whether Gowrdudlub had been adopted

as Mucundbullui's son, 1 enquired of the Court Pundits if it was necessa-

ry, that aé the time when Gowrbullub was adopted, it should have been

declared, at whose instance the adoption took place-—or that he was wdopet-

ed by the desire of Rajeballub, or of Mocundbulluh, ov of hath? The Pun-

dits answered, that it was perfectly wennecessary —because nothing but the

desire of her own husband, could sanction the adoption of a son by Joy-

monee—that without this sanction, the adoption would have been utterly

void—and that with it, the declaration would be superfluous, inasmuch as

the boy musi necessarily be adopted as the son of the adopting widow's

late husband, and that it could not possibly be otherwise.

Three issues, in which the complainant Gewrbulluh, was ordcred to be

plaintiff, were directed to be tried,
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Ist. Whether JSoymonee (the widow of Mocundbullub) had authority

from Mocundbullub to adopt a son?

2d. Whether Joymonee (the widow of Mocundbullub) did adopt Gowr-

Jullub, as the son of Mocundbullub ?

Sd. Whether Rajebullub (the father of Mocundbullub) did authorize,

aud assent to, the adoption of a son by Joymonce ?

All these issues were found in the adirmatiye, or in favor of the plain-

iit Gowrsulud.

The question of Hindoo law then arose, viz. Whether Gowrbullub,

Loving been so adopted, became by his adoption, entitled to the estate of

fcrpebullub, is adopting grand-father—tor it was admitted that he did, by

his adoption, become entitled te the estate of Mocundbullud, his adopting

joiher,

Upon this point, the two Pundits of the Supreme Court differed in opi-

mion—one holding that Gowrbidlub was entitled to the estate of Mocund-

e7iiubs only—the other holding that he was entitled to the estate of Mu-

vinddullub, and the esiate of Rajebullub also. The Pundit who confined

tie right of Gowrbullub to the estate of Mocunddullub, delivered to me a

paper (of which the following %s a copy) in justification of his opinion.

“Saucha and Likhita, Harita, Yajnyawalcya, Vishnu, Nuredaand De-

mada, are the seven sages that have ordained that a given son, that is, an

adopted son, is noé an heir to Ainsmen. but that he is such only to his

adopting father; and Mean, Goutama, and Baudhayana, are the three sages

that have declared that he is heir to his adopting father as well as to his

Futhorg ho ven
ww

U
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“In order to reconcile these contending passages, the authors aad

compilers of law treatises have advanced, that where such texts occur,

they intend an adopted sox of iranscendent merits, and as such a meritorious

son cannot be found in the present (Cali) age, the anthor of the Daya-

éhaga has placed him among those who do not inherit kinsmen.

“* Hence there is no disagreement between Menu and Jimutavahana, the

author of that treatise, who, in the beginning of it, says, that he has com-

posed the work for the information of such as lose themselves in contention,

from not understanding the texts of JMenuw and other sages, and ihereby

makes appear the superiority of Menu, and the utility of és own work, in

explaining the infewé and meaning of Menu. Decisions are not formed

solely by the texts of Menu, becuuse without the assistunce of commentators

his (rue meaning is noé evident, otherwise why a sixth portion ora fifth

portion of the share of lawfully begotten son, awarded to a given son is

not held legal, but only an one-third share ordained him by Devala and

other sages.”

Jt will here be observed that this Pundit, has, as many Pundits before

him, have, relied upon the eflicacy of éranscendent merits, for the purpose

of reconciling all differences of opinion—but as he himself has informed us,

that these ‘drauseendent merits” are not to be found in the present (Cali)

age, he has started another topic for controversy. The parties to the con-.

test in question, were Soodras; and, as a preliminary to discussion, we

ought to be told in what age of the world ¢ranscendent merits were expect-

ed from Soodras, or from any but those of the ¢hree superior classes. Con-

nected with Soodras, I find transcendent merits in the books, mentioned

once only. ‘This point being settled, we are to decide, that transcendent

aacrit is to be required, when it is not to be found; because it was expected

when wt might have been attatned. There are distinctions between Soodras

and the other three classes, which are perfectly obvicus—and one writer
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‘ Vachispati) has, as we have seen, denied to a Soodra the right of adop-

tion at all, because the Sovdra cannot perform the sacrament of Homa,

aud the prescribed prayers—and Jagannat ha says generally, without ad-

verting to distinctions of caste, that eminent devolion is not required in an

adopted son, any more than in a son begotten. If, as is acknowledged,

transcendent merit cannot exist in the Kali age—it is not easy to conceive

bow it can, at this day, either create differences, or reconcile them. At

all events, if transcendent merit be necessary to the inheritance of an adopi-

ed son—and if transcendent merit is now “not to be found,” it must follow

that the adopted son’s right to inherit, is, at this day, absolutely abolish-

ed. To this conclusion, such a mode as that which our Puxdét has had

recourse to, for the purpose of reconciling differences must obviously lead ;

and a denial of those nghts, whichare- admitted by every day’s practice

to exist, and which the Pundits themselves (eveepé in special instances)

never fail to acknowledge, must be the consequence.

As the Sepreme Court Pundiis had difered in opinion, and as the case

was of much importance on account of the magnitude of the stake con-

tcuded for, and on account of the preeedeut which it was to form, I de-

termined to get the best opinions which were to be obtained. It was sub-

aitted to the Pundits of the Sudder Dewannee Adawlut, put as the case

ot A, B, and C, and the adopted son. They both declared that a son

adopted by C, the widow of B, was according to the statement, entitled,

not only to the estate of B, but to the estate of A, the father of B.

After this, Mr. William Hay Macnaghten, at my desire, translated the

ease and circulated it for the opinions of the Pundits attached to the

Courts in the Moofussi/l, They are all printed in the appendix—I have

even them, not from thinking them valuable in themselves; but because

ra exhibition of them will prove, better than I otherwise could prove, the

U w
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nature of information likely to be obtained from the professional expound-

ers of JDindoo law. I have not attempted to arrange them according to the

side of the question which they favor, but have given them in the order in

which they reached me.

No.

No.

No.

No,

No.

No,

No.

No.

No,

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

Wo.

No.

No.

2m DFA KF Ww we
>

11.

12.

13.

1.

15.

16.

17.

18.

19.

20.

. Benares Court of Appeal,

. Zliab of Allahabad,

. Aillah of Banda,

Northern division of Bundlekund,

. Benares City Court,

. Zillah Jounpore,

. Zillah Ghazeepore,.

. Zillah Mirzapore,.

. Zillah Goruckpore,

. Barelly Provincial Court of Ap-

peal,

Zillah Agra,

Zillah Alligurh,

Zillah Barelly,

Zillah Cawnpore,

Zillah Meerut,.

Zillah Saharunpore,

Moradabad,

Zillah Furruckabad,

Zillah Etawah,

Moorshedabad Provincial Court

of Appeal,

. Zillah Beerbhoom,

2, Zillah Dinagepore,

. Moorshedabad City,

. Zillah Rungpore,

. Zillah Rajsbahy,

. Zillah Bhagulpore,

No.

No.

No.

No.

No.

No.

.No.

No.

No,

No.

No.

No.

No.

No.

No.

No.

No,

No.

No.

No.

No.

No.

No.

No.

No.

27.

28.

29.

30.

3.

32.

33.

34.

. Dacca Provincial Court of Ap-

36.

37.

38.

39.

40.

Al.

42.

A3.

4A,

45.

. Zillah Burdwan,

. Zillah Midnapore,

. Zillah ooghly,

. Zillah Jessore,

. Zillah 24-Pergunnalhis,

. Zillah Cuttack.

Zillah Purneah,

Patna Provincial Court of Ap-.

peal,

Zillah Behar,

Patna City,

Zillah Ramghur,

Zillah Sarun,

Zillah Shahabad,

Zillah Tirhoot,

peal,

Zillah Backergunge,

Zillah Chittagong,

Dacca City,

Zillah Mymensingh,

Zillah Sylhet,

Zillah Dacca Jelalpore,

Zillah Tipperah,

Calcutta Provincial Court of Ap-

peal,

Zillah Jungle Mehauls,

Zillah Nuddea,

In the statement which was sent to the Pundits of these Courts, the

name Ramerishua was substituted for Gowrbullué; the name Ramhurry

for Rujedullub; the name Ramtoonoo for Mocunddbullud, and the name

Tarvypryah tor Joymonec..



OF ADOPTION. 163

The case put then stood thus ;—“ Ramtoonoo, (a Hindoo, in his last il-

ness, and a few days before his death, desires his wife LZurrypryak, to

adopt a son. Ramtoonoo dies, leaving his father Ramhurry surviving him.

Ramhurry, « Ramtconoo's father, lives about three years after Rualoonga,

and then dies, leaving neither widow nor child. A short time after the

death of Raiitoonoo, Ramhurry hears that he (amtoonoo had given direc-

tions to his (A2amtoonoo’s) wife to adopt a son, and he approves of those

directions. Chidren of the brother* of Ramhurry were brought to Ram-

hurry in order that he might choose one for adoption. He selected one of

the children to be adopted by Hurrypryah, (Ramtoonoo’s widow,) but its

adoption was prevented by the death of its father. Ramhurry, spoke of

Gis intention to get Hurrypryah (the widow of Ramtoonoo) to adopt this

ehild, and he, (Ramhurry,s after having been disappointed by the death of

the boy’s father, spoke of his having trusted to Hlurrypryah, to select a pro-

per person for adoption. Lurrypryah, after the death of Ramhurry, does

select a proper person for adoption. Ji: this case, it is now to be assum-

ed, that Ramhurry directed his son's widow (Hurrypryah) to adopt a son.

Ramhurry dies, leaving neither wife nor child, and trusting to Hurrypryah

to adopt. urrypryah does adopt a son (Ramerishna) as the son of her

late husband Ramtoonoo. ‘This adoption took place according to the

Hindoo law, with the usual rites and ceremonies. The question now is,

Does Ramerishna, having been so adopted, become entitled to the estate

of Kamhurry, or is he to be confined m his claims to the estate of Ram-

foonoo only 2”

The defendants moved for a new irial of the issnes—and a new trial

* This is a mistake, whieh however docs not vary, nor affect the question. The children brought to

Runherry were those of his cousin, nothis brother, If he had had a brother, he, and his sons, would

have succecded as heirs, in preference to the defencants, who were sos of Ramhkurry’s sister. The

statement of Ramiurry having had a brether who had sons, operates, if at all, awainst the plaintit,

Yul the circumstance is pet nuliced by any of the Pundits who have given their opinions,
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was granted, the defendants taking the order vpon the terms of payirg,

within a certain time, -the costs of the former trial to the plaintiff. These

terms were not complied with, and the cause was set down for further

directions. On the 24th of March, 1824, it came on to be heard. The

defendants did not appear; and the complainant Gcewrbullub was declar-

ed entitled to the estates of Mocundbullub, and of Rajah Rajebullub, and

the defendants decreed to account with him accordingly.

No doubt existed with respect to the right of Gowrbullub. Nor was

there any reason to suppose that a second trial could have produced a

result, different from the first—but in analogy to a practice of the Court

of Chancery in England, we thought the defendants ought not to be bound

by a single trial—-considering them as heirs at law, who had been disinhe-

vited by the adoption.

The next case { shall mention, is one to which I have before alluded—-

one, in which the adoption by a Brahinin, of his sister’s son, was declired

valid. ‘This decision, was manifestly wrong-—and opposite to ald autho-

rity, except the depositions of some Pundits, who by their testimony upon

oath, led the Court inte error. — Vf this decree is to be rejected as law, it

ought at Icast to be retained as a lesson; for it inculcates the danger we

incur, by abandoning ourselves to the guidance of Pundits, if we wish to

-do justice between contending parties.

From an extract out of a letter written by Sir Welliam Jones, which 1

have given in my Preface, it will appear that he thought a confidence in

native lawyers was perilous “zehen they could have the remotest interest in

misleading the Court.” Exuerience has proved that his fears were well

founded-—and as he has given us to understand that however vigilant the

Court may be, the native lawyers might ewithoud much difficulty practice

deceit; we ought not perhaps to blame the Judges before whom the cause

of Ramchunder Chatterjea v. Sumboochuniler Cratterjea, was tricd.
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The case was this,—The parties were all Brahmins, and Punchanund.

Chatierjca, being childless, adopted Ramchunder Chatterjea who was the

son of Ramlochund Bonarjea, and Scebsoondaree Dabce. Seebsoondaree, be-

ing the sister of Punchanund, the adopting father. Sumboochunder Chatter-

jea, the brother of Punchanund, upon Punchanund’s death, took possessi-

on of his property. In 1869, the adopted son, Ramchunder, then an in-.

fant, (by his next friend who was Ramlochund Bonarjea his natural father)

filed his bill against Sumboochunder Bonarjea for a partition and account

of the estate which had been joint between Punchanund (the adopting fa-

ther of Ramehunder) and Sumboochunder—Sumboochunder, by his answer,

relied, first, upon the insanity of Punchanund, which he alleged, render-

ed him incapable of performing any act by which he (Sumboochunder)

ought to be bound. This part.of the defence, seems-to have been after-

wards forsaken. But he relied, secondly, upon the Hindoo law by which,

he averred, that the adoption, by a Brahmin, of a sister's son, was forbid-

den, and the act therefore invalid, and of no effect. It was upon this ground,

that the adoption was contested —Ramehunder, the complainant, had been

adopted by Punchanund, in August, 1804;~-Punchanund did not die until

February, 1807. The bill, as I have already stated, was filed in 1809. In
November of that year, an issue was directed to try whether or not Ram-

chunder, the complainant, was the adopted son of Punchanund. In. J uly, .

1810, a verdict was found in favor of Ramchunder, by which verdict the

adoption was confirmed. On behalf of Swmboochunder (the defendant)

the law was relied upon throughout. In August, 1810, the cause coming

on tor further directions, the complainant Ramchunder, was declared to be

the adopted son of Punchanund, and entitled, to his (Punchanund’s) share:

of the joint estate..

The right or the wrong having been, thus declared; no further proceed-.

ings were had in the Supreme Court—and Ramchunder having been able.

to satisfy the Judges that a Brahmin might legally take the son of his
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own sister in adoption, Sumboochunder might well be distrustful of the Ju-

dicature. There were not any further proceedings at law. Sumboochun-

der acquicsced in the decree, which declared that the adoption of Ram-

chunder was valid—and the rest was adjusted by arbitration.

Ganganarain Chatterjea was the father of Punchanund and Sumboochun.

der; and it was for Punchanund’s share of the estate which had de-

scended from Guagunarain, that Ramchuxder filed his bill, claiming it as

Prunchanund’s adopted son.

Stwanboochunder, whatever are his nghts, may now be shut out from his

remedy. Upon this question it would not become me to speculate—but

although many Pundeis upheld the validity of that adoption by which he

was defeated, I do not believe one, except while a suit was depending,

could be fuund to declare, that an adoption of his sister’s son by a Brah-

onin, is an act to be sustained by the Hindvo law.

The doctrine which prevailed in the case of Ramchunder Chatterjea v.

Sumboochuader Chatterjea has been, Pinay say, overruled by asubsequent

proceeding in the Supreme Court.

This proceeding is carious in itself, and as it involves many considera-

tious relating to the Efindoo law, a concise statement of it may be thought

desirable.

Luckinarain Tagore (a Brahmin) died possessed of conside sable pro-

perty, movadle and immovable. Mostly, I believe ancestorial ; ut that cir-

cumstance was aot relied upon in any stage of the cause. Three wives,

viz. Sree Mootce Taramonee Dabee, Sree Mootee Bhagabuttee Dabce, ant

Sree Mootee Dogumbarce Dudee survived him ; and at the time of his death,

he had not a child.
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Luckinarain made a will, by which he left 5000 rupees to each of his

wives, and 1000 rupees, in addition to the 5000, to his second wife Bha-

escentgavuilee.

fn his will he recited the pregnancy of his youngest wife Dagumbaree,

and declared that her child (son or daughter) should be the possessor of

his wealth. He constituted Juggomohun Mullick his executor—Juggo-

snohun Mullick some time after this died, having made a will, and consti-

tuted Bustom Doss Mullick his executor. In this state of things, it was

assumed, and received as a matter of course, that Bustom Doss Mullick

became the executor of Luckinarain Tagore. 1 am particular in noticing

this, because it may serve to show the extent to which the wills of Hin-

dvos ave recognized in the Supreme Court.

Juggomokun, as executor of Luckinarain had possessed himself of Lue-

funaracn’s property—and Bustom Doss, as executor of Juggomohun, pos-

sessed himself of it, after Juggomehun’s death.

On the 7th of November, 1814, and thirteen days after the death of Lae-

hinarain Tagore, his youngest wife Daguméaree was delivered of a son.

‘This son died in seventeen days after his birth.

If Luektnarain had cied intestate, this son must have succeeded to his

property as few at law; and Dagumbaree, bis mother, surviving him,

would incontestably have succeeded to the property as his heire—Luché-

garain however, made a provision by his will, in case of the ceaih of this

chdd with which his wife was enstent. In the event of its Geain, he di-

rected that his widows should adopéa son. Ii they could not «i agree in

the selection of a boy for adoption, he directed that one should be chosen

Ly his first and secoud widows, Furamonee and Biagabultee, LU the firsé

y
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and second widows could not agree in the selection, he then directed that

a boy should be chosen by his second and third widows Bhagabutlee and

Dagumbaree. It will be seen that the second widow Bhagaduttee, was

in any case, to have a voice in the selection of a son for adoption. From

this provision, and from the additional thousand rupees which he gave to

her, it clearly appears that she was the favorite, and the one in whom he

had most confidence.

In 1818, Dagumbaree, the youngest widow, and mother of the child, of

Luckinarain, filed her bill against Turamonee and Bhagabuttee, the other

two widows, and against Bustom Doss Mullick, the executor of her hus-

band’s executor.

By this bill the complainant Dagumbaree, affirmed her right to the estate

of her late husband, in consequence of her having had a son by him, whose

heir she stated herself to be by the Hindoolaw. She prayed an account

and to be put into possession of the estate of her husband Luchinarain.

To this bill an answer was put in by Bustom Doss Mullick, admitting

that as executor of Juggomohun, who was executor of Luckinarain, he,

Bustom Doss, did possess himself of Luchinarain’s estate, and that he was

then in possession of it. He admitted also, the birth of a son, and his death,

as the bill set forth; but he denied that the complainant was entitled te

the estate of Luchkinarain—and he relied upon the will, by which the adop-

tion of a son was directed. He denied the complainant's right to an ac.

count of Luckinarain’s estate, and insisted that no person had a right to

such an account, except a son to be adopted according to the terms of Luc-

Kinarain’s will, The other two defendants put in a joint answer, to the

same effect with that of i3ustom Doss Mullick.

The will was established, and directions were given for the adoption
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of a son according to its provisions. Such vexation as might have been

foreseen, was the consequence. The widows could not be brought to

concur in the selecticn of a boy for adoption. A reference was then made

to the master, who was directed to enquire and report to the Court, con-

cerning the fitness of a boy to be adopted as the son of Luckinaruin Ta-

gore. Tbe master reported in favor of Turucumar Surmono who had been

nomanated for aduption by the second widow Sree Mootee Bhagabuttee

Dubee. This boy was the son of Bhagaubuttec’s UNCuE.

The Master's report was confirmed, and this furnished matter for further

contention. The boy Yuracomar was to be adopted—but the question

was, which of the three widows hada right to receive him in adoption,

The law is clear, and was undisputed. The boy could not be received

by the three widows jointly. He must be received by one of them—~

and would then be considered as the son of Luckinarain and the widow

by whom he hud been received—about this there was not, because there

cuuld not be, any dispuie.

Had it not been for the raiural relation in which the child stood to Bha-

gubuttee, the second widow, the Court, considering the preference which

hag been given to her by her husband, might probably have declared her

the properest person to act as adopting mother. But it was a family of

Brahmans, aud her claim was impugned upon the ground of relationship,

it being argued that she could not, without incest be the mother of her

uncle's son. ‘The argument was supposed to be conclusive, for she with-

drew her pretensions,

There was no dispute as to the eligibility of this boy. He might have

been adopted by Luckimarain himselt, bud nol as the son of Bhagubutiece,

who Was us first cousit.

v3
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The first widow, Zaramonce, founded her «iaim to receive this child up-

on seniority. The thid, Dagemtaree, founded hers upon the fact of hey

having borne a soa tu her deceased lisband.

The Master reported ta favor of the first widow, and the Court confirm~

ed his report; not from a conviction of its having been right, but because

it was not opposed, and because it did not appear that the ¢hird widow

ought to have been preferred.

1 have added the will of Luckinaratn, the Master’s report, and the opi-

nions which were given by the Pundits in his office, to the appendix. If

these opinions do not impart knowledge, satisfy curiosity, or remove doubt,

they will at least prove the deplorable state,in which ministers of justice

are placed, when they have recoarse to Pundits for an exposition of the

HHindoo law in a depending cause.

Those who acted for the second widow would have held fast by her

claim, if they had not known it to. be untenable—among the parties to this

contest, there was not any inclination to concede, or to accommodate—

and if the managers for Bhagavuttee were right in relinquishing her pre-

tensions, the Court's decision in the case of Rumehunder v. Sumboochun-

der, must have been wrong.

Incest, was the ground upon which the objection rested in each case—

and it would be absurd to say that a man might be the adopting father of

his sister’s son, yet that. a woman could not receive the son of her uncle

in adoption. Ifthe latter case may be said to have been decided, the for-

mer must be admitted to have been overruled.

The bill of the third widow Dagumbaree was dismissed ; and the will

of her husband Luchinaruin was estabiished as to all its provisions.
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} now hear that the right of Bhagubultee to receive the child in adopti-

on, was not abandoned by her advisers 5 but that Dagumdaree having been

wxchuded, she (Bhagavuilee) was contented with the preference given to

Paramonee.

This may be so—but I can affirm Ghe whele proceeding having taken

vluce under the will of Zuchinarain) that the Court was inclined to prefer

Mhagaduttce to either of the other widows, and would have preverred her,

af it had not been deemed that she was disqualified by her relationship to

the child.

T know that Bhegabuttse contended before the Master for this right—

tat the Master reported in favor of Varamonce—and that Bhagabuttce did

not oppose the confirmation of his report.

[ have however conversed with a gentleman who was professionally

employed on behalf of Bhagabultce, and he tells me that his client did

not renounce her right, but voluntarily gave up the contest when she found

‘hat Dugenbaree was to be excluded. — He said that the advisers of Bha-

cabullee did not think her di-qualified to receive the child on account of

her yelationship to it, the adoption being in fact Luchinarain’s; and as

shere was not any relationship between him and the child which could

nave prevented him from adopting it, the competency of any one of his

sidows to receive it as his, could not be disputed.

ly Luchinarain had been related, as Bhagabullee was, to the child in

question, if is not said that he himself could have adopted it, or that it

wuld have been adopted as his after his death.

That Euchinarain might have adopted this child, related as it was te

Bhagabuttee, is admitted—but does it follow that he could have adopted

tas hers?
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It is usual, but not necessary, to adopt a boy as the son of its adopting

father and one of his wives. 1 do not assume any thing when I say that

Bhagabuttee could not after the death of Luchinarain receive this child as

his; if, he in his life time, could not have adupted it as his by fer. The

child being adopted after Luchinarain’s death, is adopted as his to all in-

tents and purposes, as 1t would have been, had the adoption been made in

his life Gime by himself---and the widow who receives a child adopted after

her husband’s death, is, in relation to the child, exactly as a eife would

have been to one who had been adopted as hers, by her husband in his

life time. The question then is this—could Taracemar Surmono have been

adopted as the son of Luchinarain and Bhagabutlee ?

It appears to me that for the purpose of qualifying him to adopt this

boy as hers, or for the purpose of qualifying her to receive it after the death

of her husband as his, we must go the length of denying that the prohibi-

tron is founded upon xalural relationship, or make it evident that incest is

permitted as to females, although prohibited as to male.

it is upon natural relationship alone, that the restraint is placed. The

boy is supposed to have been orn of the wife, or the widow by whom he

is received in adoption. Could he then have been begotten withont incest

by the man whose child he naturally is, upon the woman who receives

him in adoption? ‘This must be the criterion unless we discard the prin-

ciple as it may affect females. Unless we say that a woman may guilt

lessly be the mother of a child by her uncle, although a man cannot, with-

out crime, be the father of a child by his aunt.

Viewing the case in this light, and admitting that the individual might

have been adopted by Luckinurain himself, or by lis widows in pursuance

of his will; I am satisfied that Bhagabutice could not either in the life

time of her husband, or after his death, have received this boy as bis mos

ther, in adoption.
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I have a great respect for the opinion of the gentleman who thinks dif-

‘erently—and I felt myself bound to rectify my own statement when I

discovered it to be erroneous.

I did conceive that the claim of Bhagabutice had been abandoned as

untenable, and when I discovered that this was mot the case, I thought it

proper to state some of the reasons, for which it ought, in my judgement,.

if msisted upon, to have been rejected.

Taracomar, the boy who was thus adopted, is since dead. In specu-

lating upon the consequences of his death, many considerations have pre-

sented themselves, which had not formerly occurred, to my mind.

If a woman be empowered by her husband to adopt a son, and if she

does adopt one accordingly; it has never, I believe, been declared by

any writer that this power can go beyond the adoption of one, or, without

special authority from the husband, be extended to the adoption of ano-

iher, if the first adopted should die. The power is not enlarged, by be-

vag derived from a will—and the testator’s tatentions cannot prevail, if

‘hey are found to be inconsistent with the law.

From what has taken place in the Sudder Dewannee Adawliut, it must

ue admitted that a man may confer upon his wife the power of adopting

nrovisionally ; bat we must bear in mind that Luckinarain did not make

‘ay prospective arrangement extending beyond onze adoption, ‘This one

was to take place if the child with which Dagumbaree was pregnant, should

ie. ‘The child with which she was pregnant did die, and one was adopt-

-d according to the power which had been given by Luchinarain to his

widows. Tne child so adopted is dead, and can he now be replaced by

«mother aduption, under the provisional authority by which his wives were

eapowered to adopt one child?
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By the authority of one case Luchinarain might lawfully make the pro-

vision which he made for the adoption of a son—by the authority of ano»

ther case, he might (as I conceive) have empowered each of his widows.

to make a separate adoption—by the authority of a third case, he might

have empowered the adoption of a second son, even if a son adopted by

himself in his life time, had continued in being. All this we have authority’

for saying a man may do by an express and specific declaration of his will,

Ts it to be presumed, if a man desires one son to be adopted, that this

is clearly expressive of his wish to be at all events represented, and that

the adoption is therefcre to proceed éoties quoties until this object shall -

have been finally accomplished? We have, if such a presumption be ine

troduced, to ask how far itis to be extended? Lf the boy who was adopt-

ed on the death of Daguméaree’s son, had lived until he attained the age

of sixteen years and then died, would the widows of Luchinarain have

been authorized to adopt another in his place? Or if he had died ata

more advanced period of life, leaving daughters only surviving him, would

the authority to adopt still have continued to the widows? Or if he had

left sons, would the power of the widows to adopt have revived, upon the

death of those sons?

Every Hindeo, must, for the purpose of his redemption from the hel}

called put, be supposed desirous of being represented by a son. Yet

adoption is net permiited even if he is Auewn to be so—nor tolerated if he

docs not give spectad instructions for the purpose.

Presumption will be strengthened cr invalidated by circumsiances, and

in this case Zuchinarain was not anxious about a male representative, for

if his wife had prodaced a daughter, adoption was not to have taken place.

£ shall not obtrude any opinion of my own upon the reader, but conten
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myself with giving such information as I can collect from the reports of

the Sudder Dewannee Adawlut.

In the case of Shamchunder and Rooderchunder, appellants, and Na-

raynt Dabee and Ramkishor Rai, respondents, cause 4 of 1807, the cir-

cumstances were these—Kishenkishor Rat, having a considerable proper-

ty, died without issue, leaving two widows surviving him. The two wi-

dows were Rutétun Malaand Naraynt Dabee—Ruttun Mala adopted a son,

Nundkishor—and she and Nundkishor both died. After their death the

other widow Narayni Dabee adopted Ramkishor Raz. It is to be. regret-

ted that the report does not state the terms of the authority which was

given by Kishenkishor to his widows, but in most other respects, the case

is satisfactorily reported.

Kishenkishor had had a brother named Gopalkishor—and he Gopalki~

shor had adopted a son named Joogulkishor. This Joogulkishor, uponthe

death of Nundkishor, claimed one-half of the estate of Kishenkishor, he

(Jcogulkishor ) being the adopted son of Gopalkishor, the brother of Kish-

enkishor. It would appear that he admitted the right of Narayni Dadbee

as surviving widow of Kishenkishor to one-half of his estate. This suit

was instituted in the Zillah Court of Mymunsing, and Judgement was giv-

en in favor of Joogulkishor, by which he obtained one-half of Kishenki-

shor’s estate,

The appellants then instituted a proceeding in the same Court, alleging

that Narayni Dabee had not been duly empowered to adopt a son, and

that they, upon the death of Nundkishor, (who had been adopted by Rué-

tun Mala,) were, as nephews of Kishenkishor, heirs to the whole of his

estate. The appellants were sons of Kishenkishor’s half brother Luckhi-

Narain.

Ww
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In the former action brought by Joogulkiskor, the power of Narayni to

adopt came in question. It was said to have been verbally given to her

by Kishenkishor; but it was not thought to have been sufficiently proved

—and Joogulkishor would have failed in his suit if the adoption of Ram-

kishor by Naraynt had been deemed valid.

The Zillah Judge conceived the decision which had taken place in the

suit commenced by Joogulkishor to be conclusive against Shamchunder

and Roaderchunder, (the appellants) and jadgement was given against them

with costs.

Against this judgement, Shamchunder and Rooderchunder appealed to

the provincial Court of Dacca, and. the result (as it relates to the present

question) was, that the Dacca Court was satisfied with the evidence which

had been given in the Zillah Court respecting the authority of Narayné to

adopt a son, and held that Ramkishor's adoption by her was legal and valid

— therefore that Shamchunder and Rooderchunder were not entitled to any

part of Kishenkishor’s estate ; and their appeal was dismissed with costs.

The case now stood thus—the authority of Narayni to adopt was deni-

ed by the Zillah Court, and admitted by the provincial Court of Dacca,

It was because Ramkishor was held not to have been duly adopted, that

Joogulkishor was decreed one-half of the estate of Kishenkishor by the

Zillah Court—and I should have supposed that Ramkishor must have

been considered as entitled to the whole of Kishenkishor’s estate, when

he was declared by the Dacca Court to have been duly adopted.

It is true that he ultimately succeeded to the whole of the estate of

Kishenkishor his adopting father—but he did not succeed to it all as Kish-

enkishor’s heir; for he took half as the heir of Nundhkishor who had been

adopted by Rutiun Mala, and Nundkishor had died before the adoption of
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Rumkishor took place. This is a most matertal fact; and we cannot wn-

derstand the prmeiple upon which the final decree of the Sudder Dewannee

Adcctut turned, without knowing particularly the instructions which were

aiven by Kiskeakishor to his widows. If authority had been given to

each to adopt severally a child, then the question whether one of the chil-

dren so adored, would be heir to the ether, might have fairly arisen—brt

Wo Nishenhishor had given authority to ove of his wives to adopt, and the

sun adopted by her failing, then authority to the other to adopt, I cannot

conceive why Rankishor did not take the whole estate as heir of Kishen-

histor, or how he could take one-half of it, as heir of Nuudkishor.

it appears probable that these were the powers which were given by

Keshenkishor ; for we must suppose, if the widows had each the pow-

er of adoption concurrently, that each would have exercised the power

soon after her husband’s death. | We may well believe that Rudééun Mala

did not allow much time to elapse before she adopted a son. We are not

told when Nuxdhkishor the son adopted by her, died—but she survived her

husband twenty vears, and it was not until after her death that Narayni

adopted a son. "This is certainty extraordinary, if her power to adopt

had been concurrent with that of Aaééun Mala—but we are left in the

dark as to this important fact.

Shanchunder and Rooderchunder, having been defeated in the provin-

cad Court of Dacca, appealed to the Sudder Dewannee Adarelut. V shall

vive the proceeding there in the words of the report ;—* the pleas set up

iby them against the foregoing decrees were, Ist. that the adoption of the

respondent Bamkishor, being a second adoption in the family of the same

man, Was illegal ;—2d. that cven admitting two adoptions to be legal, ove

adopted sou could not suececd to the property of the other adopted son, as

gus collateral heir, The questions of Zfiudoo Jaw, connected with the

W 2
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case, were proposed by the Court to their Pundits in the following form

after the death of Kishenkishor, Zemindar of the four-ane estate, with-

out issue, his elder widow having adopted Nundiishor, anl when the

elder widow and Nundhiskor dicd, his younger widow having adopted

Ramkishor, and claims to the estate having been preferred by Ramhishor,

by Joogulkishor the adopted son of Kishenkishor’s brother, and by Sham-

chunder and Rooderchundcr, scns of Kishenkishor’s half-brother, which of

the claimants is heir at law to the property? And in the case of two adopt-

ed sons of a common adoptive (adopting) father, can one on the decease

of the other, succeed to his property as the collateral heir? In answer to

this reference it was stated by the Pundits that if, after the death of Kish-

exkishor, his elder widow, duly authorized, adopted a son, that son wag

proprietor of the estate—and i, after the death of that son, the younger

widow also adopted a son wader due authority, then, provided the adopted

son of the elder widow left no issue, or brother by the mother who adopled

him, his property would devolve on the adopted son of the younger widow

of Kishenkishor, and not on the adopted son of Kishen‘ishor’s brother, or

on the sons of his half-brother. Ze succession of one adopted son is vesied

an the other adopted son, as being the nearest collateral. ‘The Court of Sud-

der Dewannee Adawlut agreed with the provincial Court of Dacca with

respect to the adoption of Kamkishor by Narayni Dabee being proved to

have been duly authorized ; and, as under the above opinion of the Pundits,

it appeared that two adoptions in the same family are valid, that an adopt-

ed son succeeds collaterally as well as lineally in the family of his adop-

tive (adopting) father, aad that Ramkishor was the rightful heir of the

whole four-ana estate in contest, the claim preferred to it by the appel-

Jants was pronounced inadmissible. The appeal was in consequence dis-

missed by the Sudder Dewaanee Adawlut with costs.”

The following “ Remark” is added to the report:—“ The right of a sor

by adoption to inherit from his collaterals in the family of his adoptive
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(adopting) father, was established by the decision of this canse, as well as

ihe lawfulness of two successive adoptiens, by the widows of the same person,

vader autaorily for that purpose, from ther husband.”

The next case I shall mention, does not entirely supply the defect of

statement in the one above mentioned——but it does so in part; for it shows

that several children may be adopted, in virtue of authority given by a

Ffindoo; oy even more, that his wife may adopt a child after his death,

if authorized so to do although the child adopted by himself in his life

time, be ving when the second adoption takes place.

Tt does not indeed tend to show, that a woman related to a child with-

tw the prohibited degrees, can receive it inadoption ; but it is given as the

opmion of a Pundit (whose opinion however was afterwards overruled)

that there is wet any authority for a husband to adopt on account of a par~

ticular wife, and that a son adopted by him renders service to all the wives. «

This is the case of Goureepershaud Rai, appellant, and Jymala, respon-

dent.

Muassummaut Jymala on the part of her infant son Sieopershaud, a mi-

nor. bronght an action in the Zillah Court of Dacca Jelalpoor for the

wcovery of land. The plaintiffsued for a fowr-anas’ share of the perguanak

Cuseepoor. She stated that eight-anas’ share of it had been the hereditary

yopercy of her husband ; who had another, and a senior wife named Par-

whe: "That he, being childless, had in the Bengal year 1199, given

nrnission to eact of his wives to adept @ son, and that he had himself in

nrsaance of this permission, adopted (the appellant) Goxurcevershaud on

weeount Of his senior wile Parbutee. ‘That he (thehusband) c.ed in the year

204, and that in consequeuce of the permission sie ( “ymalc) bad re-

ceived from him, she in 1208 adopted Sheopershaud upexn ier own account,
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and thathe (Sheopershaud) became thereby entitled to one half of the etyhe-

anas share of the perguanah which had belonged to her husband.

The Defendant (now appellant) answered that Jymala had not got per-

mission from her husband to adopt a son; and that wader any circumstan-

ecs the second adoption was illegal.

The Zillah Judge without enquiring as to the disputed facts, put the

following question to his Hindoo law officer :—* Supposing the adoption

of Sheopershaud to have taken place as stated by the plaintiif; that is

subsequently to the adoption of Goureepershaud, and to the death of her

husband, though agreeably to his permission ; is such subsequent adoption

valid, and does it entitle the person so adopted to share in the estate or

not?” ‘The answer wes as follows :-+* Ifa childless person adopt a son

for the sake of his obsequies, the adopted son beconies like a son of the

Body ; he may also, if unable to adopt a son himself, authorize his wife to

do so—and if (with a view to having more than one son at the same time) he

authorize his two wives BACH to adopt a son, it is legal. But in this in-

stance it is stated, that the husband himself adopted a son on account of his

first wife. There being however, no authority for his adoption on account

of a particular wife, the son adopted by him renders service to all his wives ;

and hence, any previous permission given by the husband is annulled by

his own subsequent act. During the life time of a son so adopted, the

wife cannot adopt another. But the son adopted by the father should

make a suitable provision for his widow.” Upon the authority of this

opinion the Zillah Judge dismissed the suit of Jymala with costs,

She appealed to the provincial Court of Dacca.—And by this Court the

appellant (/ymula) was desired to establish by evidence, the facts upon

which she relied. | She accordingly proved thet she had authority from

her husband to adopt, and that in pursuance of such authority she did
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adopt in due form of law. With respect to the authority given for the

purpose of adoption, it was proved that the appellant remonstrated with

her husband on his having given a son exclusively to the rival wife, and

thal she kad beeged permission to adopt one tnmediately upon her own ac-

count, aad that her request was granted ; but, that the husband expressed

an expectation that she herself would produce offspring, and requested

that she might wait the result of a few years. The provincial Court being

satistied that authority had been given, and that the ceremony of adoption

had been properly performed, put the following case for their Pundit's

opinion: —“ A Ldindoo had two wives, and gave verbal authority to each

of them to adopt a son ; afterwards he manifested his intention in favor of

his first wife, by adopling a son for her. After the death of the Hindvo,

lis second wife under his anthorify, adopted a son. By the law current

in this country, to whom does the estate Gnovable and immovable) of the

deceased person descend, and in what shares?” he answer was, that the

wo adopted sons were entilled to inherit the estate in equal proportions-—

and the provincial, reversed the decree of the Zillah, Court. There was

an appeal from this reversal to the Sxdder Dewannee Adawlut, and the

judgement of the provincial Court of Ducca was affirmed. The Sudder

Dewannce Adawlet declaring that, © if a man having two wives give au-

thority to each to adopt a son, and afterwards, i concurrence with his se-

nior wofe adopt a son, and after his death, the second wife in pursuance of

the authority originally obtained from him adopt a soa, the adoption hy

the second wile is wot legally calid; peeausy, if a person giving permis-

siGut, afterwards damself dues the (nose peritdicd, UAE PERMESSLON GIEN

VO ANOTHER BECOMES BY hos ACT VOID. ALi dhe property ui che deceas-

ed devolves on the son adupted by lim.”

Phe report then goes on-—“ But it appeared from the evidence ef the

respondeuis wituesses in the provincial Court, that the permission g. ar.

cd originally by the husband, was confirmed to the second wije a, ler he



aeS OF ADOPTION,

had made an adoplion in favor of his senior wife, and that the permission

was pardy conditional, from his request (ounded on the expectation of

his second wife’s produciug ofspring) trad tt should not be acted upon tin-

mediately. The Pandits were therefore required to state whether these

circumstances weuld alter the mature of the case—to which they replied,

that ander these circumstinces, the desire ofthe adoptive (adopting) father

being obviously to have many sons (which was a liudable desire) jiis estate

real and personal should be shared by each of the adopted sons in equal

proportions. On consideration of the above opinion, establishing the lega-

lity of two successive adoptions by tivo wives wider authority from their hus-

band (which corresponds with the decision of Shamehunder and Looderchun-

der v. Narauni Dabee and Rambisiox) the decree of the Provincial Court

in favor of the respondent, appeared just and proper. It was accordingly

affirmed with costs, against the appellant, who was directed to account to

the respondent, for half the profits of the estate which had aceracd during

the period of his sole possession.”

This case cannot apply to that which may arise out of Luckhinarain’s

will, for here specific permission to. the wife was proved ; and the decision

seems ina great degree to have turned on the obviousness of the adopting

father’s desire to have many sons.

In the case of Mussummaut Solukhna against Ramdulol Pande, Luckhi-

narain and Hureepryah Munee, Sud. Dew. Adaw. Rep. 1811, cause 5, the

Faundits among cther things, gave their opinions that “ when a woman

under authority from her late husband adopts a son, thenceforward the

ceremonies must be performed by the adopted son in whom the right vests,

and not by the widow,” also, “Ifa Zemindur have dwo wtecs, and by the

first (who is deceased’ a son eleven years of age, and no son by the se-

cond; in such case it is not lawful for the Zeméudar, on the representa-

tion of his second wife, that there would not be cordialtéy between her and
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the son of the first wife to give authority to his second wife to adopt a son

in case of disagreement with the first wife’s son. But provisional autho-

city to adopt in the event of the peatn of such son would be lawful. And

if a Zemindar, HAVING A SON OF HIS BODY, with the consent of such son,

or froma wish to have more sons, for the performance of religious rites,

give authority to his wife to adopt a son, such authority, according to the

shaster and usage of the country, is lawful.”

The Court, it appears, did not acquiesce in the whole of this opinion—

for the report goes on to state ‘‘ whether a Hindoo, having a son of his bo-

dy, can, in any case authorize the adoption of a son, during the life time of

such son of his body, appeared to the Court an important question of law,

not filly investigated or settled ; but which, without proof of authority for

the adoption having been delegated to Sogunda, it was not necessary to de-

termine in the present instance.”

lt is certain if there be a begotten son, that adoption is prohibited.

There are, to be sure, excepted cases; but they all go to prove that ifthe

begotten son be not insane, or otherwise disqualified for a performance of

the exequial rites of his ancesjors, a son cannot be adopted.

There is something to be found in the books, which countenances an

opinion that a son may he adopted with the consent of him who had been

born of his father. Of this it may be said “ volenti non fit injuria,” but

such a consent is unlikely to be asked, and more unlikely to be accorded.

A father, if the son’s concurrence in such a case, be necessary, cannot rea-

sonably expect to obtain it. Where there is mental infirmity, or profli-

gacy amounting to a contempt of his religion in the son, the father may

adopt of his own authority. Jn such cases there must be an incapacity

to. grant consent, ora will to deny it; but the one would be useless, and
x
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the other unavailing. If however the father should be desirous of adopt-

ing “ from a wish to have more sons,” I kuow not the authority upon which

he can effect his purpose—I incline to think there must be a typographi-

cal error in the report, that the Pundits did not give their opinion in the

disjunctive, but said that a person “having a son of his body,” may “ with

the consent of such son” anp “ fromm a wish to have more sons” “give

authority to his wife to adopt,” &c.

>

Reading ‘ and” instead of “ or,” will be more in conformity with the

opinion as it related to the case which was submitted to the Pundits—and

I the more incline to think there is an error of the press from this consi-

deration. We have no provision made by the Hindoo law for a son adopt-

ed after the birth of a begotten son—all that is said relates to sons adopt-

ed, tifa son of the body stould be born after the adoption. There is no au-

thority for giving a son adopted after the birth of a begotten son, any share

of the estate—nor any instance, as I believe, of such an aduption having

ever taken place.

But none of the cases I have mentioned, will apply to the question

which may arise out of Luchinarain Lagore’s will—not one of them pro-

fesses to go the length of authorizing a deceased son, whether begotten or

adopted, to be replaced by another, unless special directions have been

given for the purpose.

1 am possessed of a publication, entitled, «« Notes of cases in the Court

of the Recorder, and in the Supreme Court of Judicature at #udras.”

The work, in its Ist volume, contains the report of a case upon adop-

tion—that of Verapermal Pillay v. Narain Pillay § at. It was decided in

the Recorder’s Court in the year 1801.

In this cas e, there are, in my humble judgement, some positions incon-
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sistent with the DZindoo law, as it is prevalent in any part of India; and

1 have theretcre oflered such comments on them, as induce me to think

ike Recorder's decision ought not to be received as a precedent : not by

any meuns wrogating to myself the right of determining, but conceiving

it proper to state my objections to doctrines, that militate against those,

which an enquiry of some labour has convinced me ought to be received.

Sir Thomas Strange, who decided the case as Recorder of Madras, is

limmself the Reporter of it. The repert was published about fifteen years

after the decision.

The adoption of Verapermal Pillay was according to the Dattaca form.

And he was declared to have been duly adopted, although he was not

related in the male fine to his adopting father, although he had attained

the age of twelve years, although it was assumed that he had undergone

the ceremony of tonsure, although his father (who was dead) had not as-

seated to the gift of lim in adeption, and although his mother who was

living neither gave him, nor wasa party to the gift. She was taken, as it

will appear, to have consented. “The circunistances will be seen more fully

throughout the observations which I propose to make on the proceeding.

Tne Recorder tells us that ‘ arnong* the witnesses were a number of

Sastrees, who had been examined to different points of ZZéndoo law, upon

which chiefly the suit denended. Were were not fewer than ten or twelve

on ether side; and their answ:rs UPON EVERY POINT WERE IN DIRECT

OPPOSITION TO EACH OTHER. From such oracles (lie continues) an Eng-

dish Court was uot likely lo derive much satisfaction. MAT THERE WAS A

GREAT DEAL OF CORRUPTION AMONG TULM WAS PLAIN.”

* P.79.
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This is indeed extremely probable, and the Recorder adds, “under these

circumstances, resort was had to other sources of instruction as to the law,

as will appear from the judgement.”

_ The judgement constitutes the entire report; and although the facts

may be collected from it, I should have been better satisfied if the case

had been distinctly stated by itself.

This suit originated in the will of Vauyalore Verapermal, and the two

following clauses are the parts out of which the questions that came be-

fore the Recorder arose. He says, ‘¢ The* will in this case therefore, with

reference to the parts of it that were in question, must have been construcd

as a direction in writing by the testator to adopt—as such it would have

been unquest tonably good, and the discussion would have turned, AS 1¥ DID,

upon the construction to be put upontt. The principal point in dispute luy

Within the compass of tWO SHORT PARAGRAPHS.”

Here they follow :—

“Thet garden and Chouléry situated at Tandiavaidoo is to be given to

him that is to be adopted, and embrace my lineage, and he is to have or

bear his second name Colunda Verapermal Pillay, and when he comes to

the age of maturity, every thing is to be made known to him. You are toe

see that he is educated properly.”

Then, after giving some directions unconnected with the present ques-

tion, the will proceeds, “ Yout are to give my emerald ring to Jyah Pil-

lay. Ir Jyuh Pillay BEGETS A SON, BESIDE HIS PRESENT ONE, YOU ARB

TO KEEP HIM TO MY LINEAGE; and name him Colunda Verapermal Pillay.

P. 92. + P. 106. 1 Pp. 107 & 147,
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You are to give him a good education and introduce him to the best soci-

ety, GIVING HIM THE JEWELS THAT ARE IN THE HOUSE, THE REMAINING

GARDEN, ard REMAINING VILLAGES.” Speaking of this part of the will

the Recorder says, ‘« With* a sweeping clause subjoined, that gives lo such

second son, being eventually adopted, the residue of his property.”

"The execntors contended for the right of a son to be begotten by Jyah

Pillay. The adoption of the complainant, was however established, and

st was declared that, “Hef is accordingly entitled to the garden and

Choultry situated at Tandiavaidoo, as well as to one-eighth part of Sireehur-

ry Coltah; and there remaining, in consequence of the failure of the parti-

cular adoption contingently provided for by the will, a considerable residue

of the testator’s property undisposed of, which by the Hindoo LAW WHERE

THERE IS NO OTHER SON OF THE DECEASED BELONGS OF RIGHT TO THE

SON WHO SHALL HAVE BEEN ADOPTED T0 HIM. Refer it tothe master,” &c.

Two general questions here present themselves—first, whether or not

the complainant was properly declared to have been duly adopted as the

testatur’s son. Secondly, (supposing him to have been so) whether or not

the residue of the testater’s estate was properly declared to belong to

him. Uf the adoption was not legal, there is nothing upon which the

complainant's right to any part of the estate, can possibly stand. — If it

was legal, it then becomes a question whether or not in virtue of if, the

complainant could entitle himself to more than ‘ garden and Choultry

situated at Dandiavaidoo ?”

The report sets out with stating, that “the{ property in dispute in thts

case was considerable, amounting to between two and three hundred

thousand Pagedas.” This may be estimated at £€ 100,060, By the decree

P, 107, + PL 140, t Poo,
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the property followed the adoption. The other exccutors of the testator

and his widows as well as Narain Pillay, were defeudants to Verapermal

Pillay’s vill of complaint.

The Recorder after having noticed an opinion which is said to have

been given by some Benares Pundits, proceeds, “ Therefore,* according

(o this doctrine, the complainant, though he may have been at the time

twelve years of age, AND HAVE UNDERGONE THE TONSURE, yet being of

the same lineage with the person whom ke was to represent, that is being a

near relation, he seems noé to have been unfit ON THIS ACCOUNY® to be

adopted’—meaning I presume, on account of his advanced age, and of his

having undergone the ceremony of tonsure.

Again, speaking of tonsure, the Recorder says, “thet probadility is that

he” (the complainant) “ lad undergone it.”

He had before given a quotation from the opinion of the Sudder De-

wannee Adawlut Pundits, as delivered in the Tanjore case. Ilere it is—

“ thatt the restrictions as to purification and age are to be observed only

in instarces where adoption takes place of those who are not Saggtras.

That no Muni, or divine legislator, has posilively said so, but that ina

number of books of high authority, ¢#e rule is understood to be, that im

cases of filiation by adoption, provided the adopted be a Sagotra, the adop-

tion is valid, and the right to inheritance will attach, though he have pass-

ed his fifth year and undergone the purification by tonsure.”

Upon this it may be sufficient to observe, that it is merely declared as

a rule “ understood to be’ —that no Muni has positively said so—that the

books of Aigh authority are not specified —and that the Pundits delivered

P. 135. t P. 136. 1 P. 133,
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ghem opinion in a cause which was pending—a cause in which the right

to great wealth, and high distinction, was to be decided, and one which

was espoused on each side by men of property and influence. But the

Niecorder proceeds—-“ the* strict interpretation of Sagotra is one who has

descended in a direct MALE line from one common MALE ancestor. This cer-

faintly would Nov comprehend the complainant, who appears to have derived

from lhe common ancestor THROUGH A FEMALE.”

Suppesing the opmions of Pundits delivered in a pending cause to be

autliority—supposing such opinions to have operated properly in the

Tanjore case, 1 yet cannot conceive how they were calculated to sustain

ihe claim of Verapermad Pillay—for the Recorder having defined the term

Sagotra, declares that it does 2o¢é comprehend the complainant; and, as it

ts sald that such restrictions need not be attended to, if the parties are, I

should think it nay be inferred that they must be attended to, ¢f the par-

res are nol, Sigotras.

The Recorder does not refer to any book in which it is laid down that

a child may or can be adopted, after having undergone the ceremony of

tonsure. The Pundits admit that no Aunt has positively said so.” No

writer is quoted on the subject—and when pundits speak of high autho-

rity, we well know that they elevate the character in proportion to their

own purposes. When we are told of what a rule is wxderstood to be, we

need only have recourse to our experience, and it will satisfy us that there

s but little credit due to an unsupported assertion even as to the actual

existence of a rule.

The opinion of the Benares Pundits is brought forward by the Record.

cr, It states that in* Bengal and the Deccan, children may be adupted,

P, 134,
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although they have undergone the ceremony of lonsure. Yn a remark upon

the case of Kerutnarain v. Bhobinesree, before noticed ; it is laid down,

that in Bengal, “THE SETTLED DOCTRINE is, that the boy's age must he

such, that his 1n1TtaTion, ¢he principal ceremony of which is TONSURE,

may be yet performed in the adopTerR’s nameand family.” This is quite

sufficient to disqualify the Pundits of Benuzres, and indecd I believe their

doctrine will be denied by every Hindoo lawyer in Bengal, so far as it re-

lates to that province. As their opinion relates to the Deccan, it may Le

cnough to compare it with that which was delivered in the Tanjore case,

to satisfy ourselves that it does not stand upon authority.

The Recorder again says, “ But* whutever may be the oblizatory force

of this limitation, IT am satisfied, as well from the general genius of the

Hindoo law, as by particular authorities, THAY IT RESPECTS ONLY THE

THREE SUPERIOR Casts, and that the passage ciled from the Datta ( Dat-

taca) Mimansa to prove that the complainant in this case was exempt from

it, IS TO BE RELIED UPON.”

In a note given by Mr. Colebrooke on the Mitacshara (which is held to

be of authority at Madras) he says, “ The following version of the pas-

sage conforms with the interpretation given of it by Nanda Pandita in

the Dattaca Mimansa, ‘Sons given and the rest, hough sprung from the

seed of another, yet being duly initiated by the adopter, under his own fa-

mily name, become sons of the adoptive parent. A son having been regu-

larly initiated under the family name of his natural father, uN1tO THE CE-

REMONY OF TONSURE, does not become the son of another man. When, in-

deed, the ceremony of tonsure, and other rites of initiation are performed

by the adopter under his own family name, THEN ONLY Can sons given and

the rest be considered as issue : else they are termed sluves.’”

P. 157,
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‘This is clear and distinct—cited from the very book relied upon by the

Recorder himself—and it perfectly corresponds which all the information.

winch IT have been able to obtain either from books, or from men, upon

the subject.

The authority of the Dattaca Mimansa would indeed, carry the Re-

corder very far beyond his purpose. ‘The only passage I find in it, which

ean tend to show that Verapermal Pillay was exempt from the rule, is tak-

ca from Pachespati and is as follows: —‘‘ Soodras are incompetent to affili-

abe ason, from ticir tneapactty to perform the sacrament of Homa, and pray-

ers prescribed for adoption.” That iis is not law, every day’s practice de-

tmoustrates; and if it were, it would be fatal to the adoption of Verapermal

Pillay—for he was a Svodra, and the passage in question, if it be to ope-

rate at all, must necessarily exclude him from adoption, however young,

or however uninitiated, he might have been.

‘To prove that the limitation applics to the three superior castes only, the

authority of a Salsette Pundit is produced by the Recorder, and this Pundit

it seems states, “ the® proper age for adoption to be before the time of the

Mratabandkam, ov taking of the Jandyam or thread, which, he says, is from

five to eight years. Lt extends, he says, lo the three superisr castes only.”

‘This, I confess, docs not make any approach towards satisfying me, that

a Soodra may 6c adopled after toxsure. The Ménuazrsa, if it did any thing,

woud prove that he could not be adepted at all. And, because none of

the three classes which are to be invested with the thread, can be adept-

ed after their investiture; it surely does not follow that » Seodra, whe

cannot be invested with the thread, may be adopted aficy the ccremony

of tonsure shall have been performed.

P, 148,
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It is true that a boy belonging to one of the superior classes cannot be

adopted after his investiture with the thread—but, it is also true that he

cannot be adopted after ¢onsure; and that the objection after tonsure ts

as applicable to the Soodra as it is to any of the others, and to any of the

others, as itis tohim. That no boy can be adopted after tonsure, I take

to be the established law, extending equally to the four classes—and if it

cannot now be said that the propriety of adopting after tonsure has never

been asserted ; it may yet be aflirmed that up to the time of the Recorder's

decision, no distinction as to that ceremony, had ever been made with

respect to castes—that nobody had ever said, a boy belonging to the supe-

rior orders may not, and that one belonging to the Svodras may, be adopt-

ed after tonsure. But, if with respect to adoption after tonsure the four

castes stand upon the same footing, whatever that footing may be, 1 ata

unable to come to the conclusion at which the Recorder has arrived. {

cannot infer, because there are three whose adoption is prohibiced ¢ iter

Having assumed the thread, that a fourth may be therefore adopted after

tonsure. This, as it appears to me, is confounding distinctions, and dis-

tinguishing where there is not any difference.

The Recorder again says, ‘‘this* qnestion of age appears to have under-

gone a good deal of investigation in the late cunse of Rajah Nobkissen at

Bengal, in which the mere act of giving and receiving seems to have been

considered as aloue constituting a valid adoption, WYYHOVT REGARD TO

LIMITATIONS OR CEREMONIFS AS IN ANY DEGREE ESSENTIAL, UNLESS IN

THE CASE OF BraymMins; referring to a constant distinction in the texts

and glosses upon matters of ritual observance, between those who keep

consecrated, or holy fires, and those who do not keep such fires; that is

belween Brahmins, and ANY OF THE OTHER CASTES.”

The Recorder has, I fear, been very much deccived by the person whe

P, 133,
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reported to him the procecdings in the cause to which he alludes. The

family of Rajah Nobkissen was not one of the caste of Brahmans, but of

ihe Vayesa’s 3 ov as the word is commonly pronounced, Boice’s—it could

not therefore have been in their Brahkminical character that proof of cere-

monies, &e. was required. And as Gopeemohun Deb (the person adopted)

wes a son of the fall brother of Rajah Nodhissen (the adcpter) this case

certainty does not show that a Sugotra may be adopted at any age, or

4 ter having had ihe operation of tonsure performed.

Gopeemokun Deb was a Sagotra and yct it was deemed necessary to

orove that he was under the age of five years, and that tonsure had not

boen performed when he was taken by Rajah Nobkissen in adoption.

Hiis counsel (of whom I was one) were of course anxious to acquaint

themselves with the law, and to be well informed as to the evidence which

was necessary, and that which might be dispensed with. We were satis-

fied from what was said by all the Pundi/s who had been consulted on

bebalf of our chient, that proof of his having been under the age of five

yours, and of bis tonsure having noé beer performed in the family of hig

natural father, was indispensable. Jt was accordingly proved to the satis-

faction of the Court that he had been given by lis father, and received

vy his uncle, in adoption when he was about the age of four years ; and

tiat his tonsure, together with the ceremonies of adoption, had been per-

formed in the house of his uncle who adopted him. There was indeed

coidateral evidence, such as his having represented his uncle at certajn

mectings In the character of an adopted son—and his having been intro-

duced and acknowledged as such by his uncle to several persons, and

among them, some English gentlemen—but I[ venture to say (and [am

Justificd in saying so from what was declared by each Judge upon the

beach) that Gopecmohun Deb was held bound to prove himself within the

Y2
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prescribed age—to prove that the initiatory ceremonies had not been per-

formed in the family of his natural, bntin that of his adopting, father—aud

to prove, not only ‘a giving and receiving” but that all the rites of adop-

tion had been duly observed.

I should indeed have thought that the notoriety of this adoption,—the

universal knowledge that the complainant had acted, and been received,

as the adopted son of Rujah Nobkissen,—the admissions of the Rajah

that Gopeemohun was his adopted son—his having been introduced by the

Rajah as such, and his having ranked in that character for many years ;

might have exonerated the complainant from the proof of actual adop-

tion, and of its having been attended with all necessary formalities—but

even under these circumstances, evidence of the minutie was supposed

to be indispensable, and was accordingly adduced.

I have mentioned the case of Keruluarain v. Bhobinesree more at large

in another place. It decides that a person of the age of EIGHT years

may be adopted, PROVIDED NE HAS NOT UNDERGONE THE CEREMONY OF

TONSURE in the family of his natural, éué has undergone it in the family of

his adopting, father. The only use | intend to make of it here, is to show

that it does not justify or countenance the adoption of Verapermal Pitlay.

The Recorder refers to it in a note; but it was not decided by the Sudder

Dewannee Adawlut at Cafcutta, until five years after his decree in the case

of Verapermal Pitiay had been pronounced. It was ever then made a

question whether the limitation of age to five years, adinitied of any lati-

tude of construction; and said ‘if the adoption be of a near relatéon on the

PATERNAL SIDE’—‘‘ as of the adoption of a brother's son, &c.” no difliculty

would occur.

Verapermal Pillay was TWELVE years of age at the time of his adoption.

Ee was not related by the paternal side to his adopting father. He way
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faken to have undergone the ceremony of tonsure in his natural father’s

family. It was for him to establish his own tithe; and incumbent upon him

(according to “ Rajah Nobhissen’s case”) to prove that he had 2oé under-

gone the ceremony of tonsure in his natural father’s, but had undergone it

in his adopting father’s family. This was dene by Gopeemohun Deb,

whose adoption was declared upon principtes, the very opposites of those,

which prevailed in the case of Verapermal Pillay. Uf the doctrines by

which the Court of Calcutta was guided, kad prevailed at the Court of

Madras, it is evident that the dismissal of Verapermal's bill must lave

been an iminediate and necessary Consequence.

It seems to be admitted by the Recorder, and it must be admitted by

every body, that a son could not have been adopted to Vauyalore Veraper-

exad Without his authority given for the purpose. ‘The estate was clearly

disposed of to the son of Jyah Pallay, if he should beget one in addition

to the son he then had ;—Jjase J?clday was still alive, and he might have

begotten a son. ‘The adoption of another was upheld. The estate ac-

companied this adoption, and the.son of Jyah Pilly was for ever exclud-

ed from succceding to the property which had been bequeathed hin by

the testator.

To justify the decision in Veraperma?’s case, T apprehend it will be ne-

cessary to assume that a Hindoo, dying childless, is bound Ly law to make

provision for the adoption-- not only for the adoptivuu—but, fur the dneme-

diate adoption, of a son.

The Recorder says, ‘* In® fact he (the testator) survived the making of

lus will for some years.” It seems that vyuh Pillay’s wile wus preenant

when the will was made—and that she brought forth a son “ winu{ deed ia

P. 10%. + P. 108.
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a few days.” The testator must therefore have continued to live for some

years after the death of this child—and yet he made no alteraticn in his

will, nor any other provision for a representative. Now what i the ra-

tional inference from this? It must, as [E conceive, be that Vueyalore

Verapermal did not make his will solely, because he hoped to be repre-

sented by the child with whom Jyah Pillay’s wife was then» ex 1axut-—ut

that after the death of this child he would have altered his \-:il, aid made

another provision, if his wish to be represented by a boy vo0 tight pos«

sibly be born to Jyah P.lluy thereafter, had not continued vo prevail?

The Recorder supposes Vauyalore Verapermal “ to* address himself ta

this effect” —“ Having no son of my own, and anxious for the perform-

ance of my Sradd’ha, I wish to be represented by adoption, and would

willingly, prefer for that purpose, a son of Jyah Pillay; his wife is at

this moment pregnant ; they are also young people. If then, he Jegets

another son (words equally descriptive of the one of which she was then

pregnant as of any fuéwre one she might have conceived) let him be kept to

my lineage.”

I do not think it probable that the testator could have addressed himself

in any such manner. Yet if he had done so, as we are told in the paren-

thesis that his words were descriptive of a child to be afterwards conceiv+

ed by Jyah Pillay’s wile, the case would not have been altered by his

soliloquy—but we must recollect that the wish was to be represented bya

son of Jyah Pillay; and not by a son of Jyah Pillay, begotten on @ partis °

cular wife.

The testator himself, had, as we learn from the report, ¢wo wives at

least. JSyah Pillay is stated to have been young when the will was exe-

P, 109,
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ented. He might have taken other wives, if he had pleased to do so-—-and

1 do not see any reason to believe that Vauyalore Verapermal founded his

Lopes of a representative, upon the issue of that particular woman, who

was then the only wife of Jyahk Palay.

The Recorder seems to think that the adoption of a son (individuum

vrgun) was the primary object—and that the adoption of Jyah Puillay’s

sul Was a secoudury consideration.

An ascertainment of the testator’s intention in that respect, might indeed

be conclusive as to the complainant’s right to the Zundiavaidoo estate—

but I cannot cee it in the light in which it appears to the Recorder. The

testator first says, “The garde, &c. is to be given to him that is to be

adopted and to embrace my lineage”—-but who is to be adopted and to

embrace his lineage? Any body? No. The son of Jyah Pillay, if he

should have one. “Af Jgah Pillay begets a son, besides his present son,

you are to keep Adm to my lineage.” ‘bu me, it appears manifest, that the

textutor desired to be represcuted by a son of Jyah Pillay ; and that he

wight dake ancther wife, and Ads owe time for the purpose of furnishing a

representative.

Uf 1 am right in supposing that Vaayalore Verapermal desired to have a

son of Jyah Pillay adopted, 1 then say that no other person could pro-

perly ove been substituted. He was not obliged to authorize adoption

:t all—and if he did authorize it, the authority ought to have been speci-

fically pursued. Are we to say, because it is of Importance to a Lindoo

to be represented, that we must thercfure, presume him to haye sanctioned

adoption? If this be the doctrine, we eught to enforce an adoption in

every case where a Hindoo shall die withont leaving a sen of his body

surviving. But if we admit (and it cannot be denied) that a Hindoo may

at mity not at his own mere pleasure, give dizections for the adoption of a
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son, and that without his direetions no adoption can possibly be made, how

are we to be justified in falling short of, or in going beyond, his instruc-

tions?

lt is evident that the testator was not in haste to be represented, for he

desired the adoption of a boy who was yet to be born. — Lis net being in

haste, and his inclination towards a child of Jyah Pillay ave indeed both

inferible from the fact of hjs not having himself, in bis lle time, adopted a

son. THe lived some years after having made his will—after Jyah Pillay’s

wife had been delivered of a son—-after the death of that son.-—and yet he

never adopted one, nor altered his will. Is it then possible to believe

that the adoption of any son, and not the son of Jyah Pilay, was his pri-

mary object?

As he had ordered the son of Jyah Pillay, if ic should beget one, to be

adopted; the adoption of another, while there was a possibility of Jyah

Piliny’s begetting one, was surely premature at least, if not inconsistent

with the will; and must have been so, unless the testator had made provi-

sion for the adoption of another in case Jyah Padlay should not bezct one

within a certain time, and unless that time had actually expired.

Let the son of Jyah Pillay be horn when he may, he will now find him-

self bereft of the estate. “This seems the more extraordinary, because af-

ter stating that clause in the testator’s will which is supposed to express

his wish generally, for an adoption of any son, the Recorder proceed: :

“Te iy remarkable that the residue of his property is not here $0 MUCH AS

MENTICNED.” Now it is certain that the residue of his property is men-

tioned, and given (as the Recorder expresses it) ‘with a sweeping clause”

to the son of Jyuh Pillay, if he should berct one—and yet this residue

© P, 16.
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has been decreed to a person who was selected for adoption by others,

although it was ‘“‘not so much as mentioned” with relation to him ; and

taken from the person to whom the testator had expressly directed it to

be given.

It is sufficient for my argument, that Jyah Pillay might have had, or

that he may yet have, a son—whether or not, in point of fact he had, or

has, one, Jam ignorant. The will was made in 1793, we have authority

for saying that he (Jyah Pillay) was then* a young man. He appears to

have been alive when the decree was pronounced in 1801, and eight years

omy had been added to his age, from the time of his having been young.

‘The Recorder again says, “ without{ adverting to the adoption that has

actually taken place, suppose Jyuh Pillay to have died in the life time of

ihe widows, not having had another son-——adoption of another son of his,

becoming by this means impossible, they might, as I shall presently have

occasion to show, proceed to the adoption of any other fit and proper boy,

notwithstanding the lapse of a year from the death of their husband.”

Supposing the right of adoption to have been given to these widows

after possthility of issue extinct, there is no doubt but that it might have

been executed when the contingency happened—but the case put, admits

ex hypothest, that adoption of another could not take place, until death

had put an end to Jyah Pillay’s power of procreation.

If the statement implies that any boy, a son of Jyah Pillay’s excepted,

could in any event, be adopted, it is so far begging the question. If it be

meant to assert in the abstract, that widows may adopt “ after the lapse

* P, 109. + P. 103,
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of a year,” the assertion wi! not admit of coutroversy— but as the time is

in trath unlimited, where was the necessily for adonting another, while it

was possible for Jyah Pillay to fivnish a subject? Uf Syak Pillay had di-

ed “not having had another son”—what then? Why the party aggrieved

would not have emanated from him, and the heir-at-law might have com-

plained of an injury.

The Recorder proceeds, “ But* grant (what is Just as probable consi-

dering the duration of the lives of females in this part of the world) grant,

that the widows died first, Jyah Pillay not having had another son; his

having one afterwards would be of no avail for the purposes of this will.

For 1 can find no authority for supposing, that ary but a widow can adopt

after the death of her husbands and as to the idea of the executors them-

selves adopting, as was contended for by virtue of the will, it is 400 prepos-

ferous to be entertained for a moment, upon any principle of Hindoo law.”

This reasoning is either inapplicable, or unnecessary. Inapplicable if

the adoption was illegal—unnecessary if the adoption was legal—and if

the legality be not previously established, we are to conclude that what,

in the Judge’s mind, is expedient, may create or control the law. Did

the testator make any provision for the event, or did he not? If he did,

let it be shown and acted on. If he did not, the Court had no right te

supply such a defect.

J now suppose the widows to have died before a son had been born to

Jyah Pillay ; and that no adoption could have been effected after their

death. fit be admitted that the testator need not have made any pro-

visibn at all for adoption, where is the right to extend those provisions

which he actually did make? If this can be done, then, in case of intes-

* Pp. 103,
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tucy, the Recorder’s Court might have made a will for him. Has it not

done so? Ithas done more. It has made a will for him, although he had

rade one for himself.

If we admit that the first part of this will has been rightly construed,

and that it really conveys authority to adept any other than the son of

Jyah Pillay, how is the decision to be accounted for after all? “ Whe besi-

due is nob so much us mentioned” in tie first part of the will.

The testator says, “ The garden and choulfry at Tundeavudoo is to be

given to him that is to be adopted, and to embrace my lineage.” Let_ us

adimit that this authorizes an immediate adoption without any reference

co the family of Jyah Pillay. What iellows? Why that the testator had

made what he considered a suitable prevision for the son so to be adopt-

ed, but how can it, by any possibility of construction, entitle him to the

residue of the testator’s estate?

tf it was competent to Vauyalore Verapermal to make a will, was he

not privileged to dispose of his property by it?) Might he not have said,

1 make a certain provision for the boy who is to be ixmediaiely adopted

as my son, and the residue I give to such son as Jyah Pillay shall beget!

lt may be said that the son of Jyah Pillay was not to take unless he had

been adopied. It ig tue, and it constituies the wropg—for by having been

cut off from the adoption, he has been cut off from the estate.

The will taken any way, must have intended the residue to. go to Jyah

Pillauy’s son, and could not have intended that it should go to any one

else—-cven if we admit that it authorized any other adoption.

Had the testator said, “ Let a boy, any boy, be adopted, and let him

“2
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have the garden and chouliry of Tandeavaidoo,” he would have expressed

himself much more favorably than he has done in support of the Record-

er’s decree; and yet I believe it will not be said that a boy adopted under

these words could claim more than the Tandeavaidvo estate.

This is not like the case of a son who had been unconditionally adopt-
ed by a man in his life time—a son so adopted would have been heir to.

his adopting father—but the adopter might have made a special agree-

ment, settlmg a certain proportion of his property on the boy to be adopt-

ed, and retaining a right to dispose of the remainder according to his

own pleasure.

I speak here of property which aman holds absolutely, and as his own—

and if wills be admitted at all, ought not the will in question to have been

construed as if the testator in his life time had adopted the complainant,

having stipulated to settle upon him the Tandeavaidoo property ?

‘By the will all was tz eri, and the complainant might have refused to

be addpted, or his relations to give him in, adoption, if they were not con-

tented witi: the terms. If the power of making a will be denied to the

Hindoo, there was then no pretence for allowing of the adoption in ques-

tion.

This I mention because the right of a Hindoo.to make his will, is spo-

ken of in the report as doubtful.* |The Recorder however admits, that a

Hindoo has the power of directing an adoption—of directing it in writing

—-and to take effect after his death—that is, of authorizing it by will. If

the right of making a will be doubtful, because it may be “zn derogation

of the rightst of inheritance,” I cannot imagine why a will should be

® P, 92, + P. 92.
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permitted for the purpose of adoption—or how in this case particularly,

ihe will was suffered to operate, seeing that the “rights of inheritance”

were defeated and destroyed by it.

Upon this part of the case it appears to me that the will, if admitted at

all, ought to have operated throughout—and if it was thought to authorize

an adoption of the complainant, that he ought not to have been declared

entitled to any property except that which is mentioned by the testator in

the first clause of his will.

Upon the subject of giving an on/y son in adoption, I need not add much

to what I have said immediately after the 8th rule which I ventured to

fay down. The Recorder indeed seems to expect that the law as to such

a giit® will not again be questioned.

He says, “‘Thet complainant was indeed an only son, but he was the

only son by a younger wife, having an elder brother by a former marriage

3

living at the time of his adoption.” Again, “ Het was ot his only, or eld-

est, son, but a younger son.” It thus appears that no such point was raised

before the Recorder—and it may be enough to say that his opinion had

been better suspended, until the question had been fully discussed.

That ason may, aftera man’s death, be adopted to him in virtue of a pow-

er given in his life time, cannot be denied or doubted—but I have, I believe

already set forth enough to prove that the complainant was not eligible

to adoption—that he was disqualified on account of his age, and on ac-

count of his having undergone the initiatory ceremonies in his own natu-

ral family—and also admitting the exceptions which exist, or which are

said to exist, that he, from his relationship to the adopter, did not fall

* P, 127. +P. 12% t P. 13.
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within any of them—that he was to be judged of according to the general

rule, and that by it, he was incapacitated for adoption.

Another, and perhaps a stronger, objection is now to be urged against

this decree. |The Recorder decided that a boy might be given in adop-

tion, without the consent of his father expressed or implied. Nay, he

established the adoption, after having admitted that there was not any

ground upon which a presumption of the father’s consent could possibly

stand, after having declared that there was enough to exclude the pre-

sumption of any such consent.

He says, “‘it* was argued indeed for the complainant” (i. e. the adopt-

ed son) ‘‘ that the consent of the futher ought to be presumed. Lut there

appears NO GROUND FOR THIS, AS HE HAD BEEN DEAD SEVERAL YEARS

before there is any reason to believe that such an adoption WAS THOUGHT OF.”

From this it would appear that the complainant’s Counsel were of opi-

nion that the father’s consent was necessary ; for looking to the facts, their

efforts to have it presumed were mest desperate.

The Recorder says further ‘‘ considering{ that the son given by the wi-

dow wirnour the consené of her kussand was not his only, or eldest, bat

a younger son,” and goes on to state that the law “appears to be involved

in some doubt.”

Here, I have in the first instance to observe that this statement is con-

trary to the fact; and that upon the fact, I intend to found another objec-

tion to the Recorder’s decree. The boy was not “ givex by the widow.”

The Recorder himself had before stated, that ‘in{ the present case, the

* P. 128. + P, 132. t P. 128.
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formal gift, as appeurs by the evidence, was BY THE ELDER BROTHER.”

Yhis is most important—and it will be seen that the right of an elder bro-

‘yer to make a gift of his younger brother in adoption is actually asserted.

{ hope I shall show that such a doctrine is unfounded—and I am sure

every one will concur with me in thinking, that none of a more cruel, or

af a more pernicious tendency, can be possibly reduced into practice.

If we admit that a widow’s right to give away her husband’s son is no

more than a matter of doubt, we may nevertheiess ask rf a doubtful law can

operate to the disherison of an heir? ‘The Recorder says, ‘ But* the inva-

lidity of their” (the adopting widow’s) “act has been argued from objections

which would at most, if established, have the effect of turning them round

to proceed to another aduption; or 1f that were not now practicable, or

VESTING THE PROPERTY UNDISPOSED OF BY THE WILL IN THEMSELVES

as the widows of the testator, and as such by the Hindoo law HIS LEGAL

wetrs in default of sons.” He had before said, “thet claim of the widows

is subject at once to the title of the complainant, and to that seé up by the

defendants for an unborn son of Jyah Pillay. Should both these fail, the

widows contend, that as widows, they are entitled to the undisposed residue

notwithstanding their particular legacies. AND THAT THIs Is sO, appears

to me (generally speaking) alike certain upon the principles of both codes

_-the Hindoo as well as our own.”

Thus if we leave the son of Jyah Pillay out of the question we have

the ‘legal heirs” disinherited by a law which ‘“ appears to be involved in

some doubt.”

But is it involved in any doubt? That opinions of Pundits may be ob-

tained,—that texts or commentaries may be found, in maintenance of

?P. 16 + P. 92,
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any proposition, is unquestionable. In this very case there were ten or

twelve Sasirees examined (upon oath as | presume) on each side, their

answers were in direct opposition to each other, and it was plain that there

was a great deal of corruption among them. So says the Recogder.

I am not aware of any thing in the Hindoo law less contestable than

this, that a woman cannot give her son in adoption without the permission

of her husband. . Vasishia says, ‘Let not a woman give or accept a son

without the consent of her lord.” Upon this Sri Natha Bhatta observes,

«<The donation or acceptance of a son by a wife without the consent of her

husband,” is what? “(is 1nvaLip.” So that here even the common sub-

terfuge of “ factum valet” is taken away.

There are authors who go almost the length of denying the mother’s re-

lationship to her son. Baudhyana says, <‘ From the predominence of the

virile seed sons are regarded even as not produced of the womb.”

In the Bharata we find, “The mother is the fosterer : the son is of the

Jfather—he is that thaé very person by whom produced.”

And in the Vedas (speaking of the father) it is said “ Himserur is truly

born a son.”

All this, whatever else it may be worth, certainly goes very far towards

a denial of the mother’s right to give away her son without the father’s

consent. And Menu frequently expresses himself to the same effect.

Generally speaking, Jagannatha’s authority is received by the Recorder

with sufficient deference—but, upon this particular question, our Jurist

seems to be introduced without respect, and dismissed without cere-

mony.
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Ho is thus quoted by the Reccrder, who adds a comment of his own;

jntimating an opinion, somewhat equivocal, so far as it may relate to the

integrity of lis author.

This is the quotation—* Should* the man be deceased, the child must not

be given by ihe woman, wirHouT the assent of her husband declared before |

dis death, AS ORDAINED BY A SPECIAL TEXT.” Here follows the Record-

er’s comment; “ He,’ Jagannatha, “ omrrs however to give ws this special

teat, or to say where té is to be found, AND IT CERTAINLY WILL BE LOGKED

vor tw vain throughout the whole of his (Jagannatha’s) work, as WELL As

iN EvpRy oTHER printed book of Hindoo luw to which we have access.”

‘The Recorder himself had before given, a quotation from Jagannatha

in these words ; “Accordingly{ a widow, though she may perform acés of

geligion without consent previously declared by her deceased lord, can-

nor without such consent adopéi a son given; FOR THE TEXT OF Vasishta

EXPRESSES, ‘ LET NOT A WOMAN GIVE or accept a son withoue the assent of

her lord, but if her husband assenied she may adopt a son given.”

{fere then is the Recorder's own authority that Jagannatha had actually

cited a special text upon the subject—but this is not all; for in his work,

and in every other printed book upon the subject there are many such texts

to be found. |

In Jagannathe’s work I find the following texts I quote from the folio

edition.

Pace $20 from Yajnyawalcya:—‘* That son, whom his father, or liis mo-

* Pp, 129, + Pp. 129, 180, { P. 121,
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ther, with her husband’s assent, gives to another, shall be considered as 4

son.”

Page 321 from the Precasa :—‘ Let not a woman Give a son without the

assent of her lord.”

Page 337 from Menu:—* Me, whom his father, or mother, with her hus~

band’s assent, gives to another as his son, provided that the donee have no

issue, if the boy be of the same class, and affectionately disposed, is con-

sidered as a son given, the gift being confirmed by pouring water.”

Page 339 from Culluckhabatha:—‘ The father and mother should make

the gift with mutual consent.”

Page 339 from Vachespati :—‘* Adoption is only valid, if the gift be made

by both parents.”

Page 340 in a note:—« According to Vachespati Misra, the text should

be thus interpreted, nor let a woman give a son unless with the assent of her

lord, nor accept one under any circumstances.”

Page 350 from the Aditya Purana :—-“ The filtation of any but a son le~

gally begotten, or given in adoption by his parents, is a part of the ancient

law abrogated in the Cali age.”

All these texts, as well as the text quoted by the Recorder, are to be

found in that part of Jagunnatha’s work which treats of adoption.

There are indeed special cases to which T shall advert, and in which

é¢ is said, that a woman may give away her son without the consent cf her

husband—but the case before the Recorder was not one of them, and he
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has given a very sufficient reason to convince us that it onght generally

to be otherwise.

hle says, “ Di* cerlainly seems unreasonable that the widow should have

tl a her powcr without the previous consent of her kusband to do an act by

which his ceremonies may be atecte. For the clder sons may dic; in

which event, the son to be given in adention becomes an important mem-~

Ler of the father’s family. Ner can ii be denied that there appears great

weight of authority YN THE G1-2.25T AND COMMENTARY AGAINST THE VAs

LIDITY OF SUCH AN ATTLMYY?.”

The Recorder, with reference to the cave before him, says, ‘“ The} ge-

yeral rule is, that the consent of bolA parents to the Giving as well as to

the receiving in adoption, is requisite.

I shall observe, by the way, that if this be so, we might have expected

jo hear how the case before hit fermed an exception.

We gocs on—*I¢ 1s s0 LAID DOWN BY Vusishla WHOSE OPINION I

SUPPORTED BY Many OTHER TEXTS tu Mr. Colebrooke’s book—and JA-

GANNATIIA, In REVIEWING THEM ALL Odserves tual ‘in requiring a joint

relinguishinent ou lie part of both parents, the tcxis of seges are liable to

xo reproach, though the reason of the observation apphes rather to /Ae xe-

vex ily of the another's consent CO-OPERATING widie Che father’s, in order le

salidate lic gift. The reason (he adds) is ‘that it is not admitted that

one shall be futher to a son giv en, aud the wife of another, his mother.”

This reason of Jagannatha, as it applies io tle theory of adoption, is

¢ P.129, ¢ P. 127,
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intelligible and satisfactory—but the Reécoftdetr’s reason I cannot so well

comprehend. It must be recollected that he was establishing the adop

iion of a boy, who had been given without the consent of his futher—and

he tells ns that the “reason of the observation he speaks of, applies to the
necessity of the mother’s consent €0-OPERATING with the father’s in order

to validate the gift.” This cannot possibly have any meaning, if it does not

admit that the father’s consent is necessary to the gift of his son in adoption

—and yet in the case then before the Recorder, he validated the gift, admit-

ting that the father’s consent neither had been, nor could have been. obtained.

I am unable to conceive, as the father had never consented, how the

mother’s consent could have co-operated with his; or how one can co-ope-
rate with another if there be but ove pariy to the transaction. Ifthe ne?

cessity of the father’s assent be assumed, it will make sense of the Ree

corder’s remark, and it must necessarily follow, that the adoption of Ve-

rapermal Pillay was illegal and void.

We have been further told that no such special text as that alluded to

by Jagannatha, is to be found in any printed book of Hindoo law to which

wer HAVE accgss. The Recorder himself quotes the Datiaca* (which he

calls the Datta) Mimansa,

From the Dattaca Mimansa I take the following quotations :

«Accordingly Vasishéa ordains, ‘let not a woman either GIVE or receivé

a son in adoption: unless with the assent of her husband.’”

‘From this the incompetency of the widow is deduced, since the assent

of HER husband is impossible.”

* P. 187.
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“Lf it is contended then, that she may adopt a son arith the assent of

her kinsmen even; it is wrong: for the term ‘Husband’ would become in-

definite, and the purpose woild not be attamed. Now the purpose of

the husbaud’s sanction is, ¢haé the foliation as son of the husband may be

complete, even by means of an adoption made by the wife.”

‘since the masculine gender is here used, the irr of @ san dy & woman

as prouibited,—accordingly Vasishia says, ‘let not a woman either Give or

accep! a son’ and her independency is not ordatued.”

“With the husband's assent, a woman also is competent ;—accordingly

Vasisita adds, « undess with the assent of her husband.’ ”

« Whom his mother or his father gives.” Yajnyawaleya. ‘+ His mother

or father gives.” Benu. “As for what is contained tn these passages as in-

timating the equaltty of. father and mother, VHAT IS MERELY WITH REFER-
ENCE TO TEE ASSENT OF THE HUSBAND,”

“Tt must not be argued that thns, the gift of her son by a widow, though

during the season of calamity could not take place on account of the ipos-

eibility of the assent of her husband ; analogous to her incapacity to adopt.

Mor by referring to the instance recorded of Galava, such gift may be infer-

vcd as legal—and the singufar number, indicating the independence of ano-

ther as used”

Phis we must observe is an excepted case, and we are told that the sin-

salar number is used to indicate independence in the particular instance,

“Phe husband singly even, and independent of his wife, is competent

@ give a son.”

§ have now shown that there are speciad ¢evis in alundance to prove that
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a woman carrot give the son of her husband in ado; ticn withowt his as

sent--and that such texts are to be fonud iu the work of Jagenuetia, and

in a book which was quoted by the Recorder himself. Durtner ¢ do not

think it necessary to go.

Ut is said in the Dattace Mimansa, that in ihe season of calamity, a widow

may give away her son—bui this is put upon the feoting of urgent neces-

sity; and coupled, the husband being dead, with the tmpessiddity of ob-

taining his assent. And in the Datlicu Chandrica we find, “ But by a

wom the gift may be made, with her husband's sanction, of he be alive ;

or even without it, if he be dead, have emigrated, or entered a religious or-

der. AccorpdinGLy Vasishta, ‘let not a woman either GIVE or receive a

son, unless with the assent of her lusband.’”

Tt is here obvious, that the law as laid down by Devanda Bdatta, is

directly contradicted by the authority which he adduces iu its support.

From a general and peremptory prohibition such as this, we cannot pos-

sibly infer the right in a woman to make the gift, even if her husband be

dead, unless his assent had been obtained in his life ime,

The same author again says, “ Now, if there be no prosidition even,

there ts assené; on account of the maxim ‘the inTENTION of another nog

prohibited, is sanctioned,”

As to this maxim, it is enongh to say, that iatenéion to do a thing, im-

plies an assent to its being done-—and, if an intention be manifested, ne

prohibition being subsequently expressed, the act may well be said ty

have been sanctioned,

In the first. case therefpre, the authority relied upon by Deranda Bhatia

4s against his doctrine. And in the next, his maxim docs not dispense
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with the assent, which is said by others and admitted even by himself, to -

be necessary.

The Recorder seems to have assumed, that a woman may give a son,

althovngh she cannot receive one in adoption, without her husband’s autho-

rity, There is not any foundatien that I have been able to discover for

such a distinction—giving and receiving are generally spoken of together;

and whenever they are so mentioned, they are put upon the same footing.

The Recorder says, “ Hence* tf may be inferred, what appears confirmed

by opinions of living Hindoo lawyers, AND BY EVERY CASE OF THE KIND

WE ARE ACQUAINTED WITH, THAT THE CONSENT OF THE HUSBAND Isiw]

INDISPENSABLE TO ADOPTION INTO HIS FAMILY.”

He had before said, “ tof constitute adoption the consent of the NATURAL

parent, is as requisite as the acceptance of the ADOPTING ONE.”

Now this is quite enough to convince us, that the consent of a husband

is indispensable to the gi/é of ason out of his family, unless it can be shown

that a woman has the right of giving, although she has not the right of

receiving, a son in adoj.tion—and the Recorder has informed us that the

consent of the xalural parent, is as requisite in the one case as in the other.

1 may now, I ihink, safely sav, that for the purpose cf overthrowing this

doctrine, nothing more than the argumeuts which have been adduced in

its support, can be necessary.2

A. commentator on the Mitacshara (Balam Bhatta) has indeed said

iat “a woman’s right of adopting, as well as Gf GIVING a son, 1s com~

P, 121, + P, 108,
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mon to the widew, and the wire. This is too-nonsensical for refutation,

By putting the wife upon a footing with the widow, he must mean (if he

means any thing) that a wife has the right in the life time of her husband of

giving a son out of his family, or of taking one into it, without his consent.

He places the wife and the widow—the giving and the receiving, upon one

footing. They must all therefore stand or fall together. Now by every

book, by every decision, by every living authority, by the Recorder of

Madras, we are taught that a woman cannot adopé a son, without the per-

mission of her husband—that his permission is a sine gud non—and, with-

out his permission, that an adoption cannot be valid.

- I have spoken to, and had the opinions of, several Pundits upon this

subject. There is not one who did not (npon general principles) treat the

claim of a woman to give away her son in adoption without the assent of

her husband, as an unheard -of and monstrous proposition.

The Recorder says, “The* Pundié of Bombay thinks that if either of

the parents be dead, the consent of the other is sufficient.”

This Pundit appears to have thought in a case which was depending

before the Court of Bombay—his opinion is therefore to be suspected—

and the Af¥adras Recorder's experience was sufficient to assure him that a

dozen or a score of such Doctors might be procured, willing to vouch for

the orthodoxy of any doctrine—divided for the purpose of confronting

each other, or united by bribery in a league against the truth.

He ought surely to have cast such an opinion aside--(and I now suppose

what the Bombay Pundit said to have amounted to an opinion)—for in ano-

ther place the Recorder declares, ‘‘ considering{ the cxjluence of money overp ? Y

* P. 13. t P. 93. t P. 96,
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those who were likely to be applied to os exferpreters of the Hindoo law

on the spot, L thought it my duty, very early in this cause, to be laying

myself oul for information, concerning the points that have heen agitated

in it, as well from the highest, as from the /cast suspictous, sources 5 by re-

eorting to the records of Government, in cases of a like nature, and to the

formed at a distance, having no connection with the parties, or knowledge

af the existence of such a case.”

It must be admitted that this was a very provident precauticu—but the

principle ought, L should think, to have excluded the Pundié of Bombay

as authority.

t have already said all thot seems to me necessary on this subject. The

sale by which an individual «ay act ina partienlar case, certainly does

aot constitute law—but in the cause beiween Gowrbullub v. Jugernolper-

sand Mitler § al. it appeared in evidence that Rajah Rajedullub had se-

jected a boy to be adopted as lis sou.) “Ehat the father of this boy had

consented to his adoption by the Majah; and died before a gift of the

child had been actually made. The fathers death, as the Rajah was ad-

jsed (and he was likely to have the best advice) put an end to the pro-

-eeding. The child, as it was thought, could not be adopted by the Ra-

th, because its father did not live to inake the gift of his son.

Whether or not the mother of this boy survived her hushand did not

sppear—and we do not know therefore, that the consent of a father thus

ven, might not have been sufficient authority for the widow to act upon

iter his death.

Mt might indeed, have been held after all, that a fathers desire while he

«mself lived, to give away his son, did not amgunt to an assent upon lis

Bk



2ES OF ADOPTIGN.

part, that his widow should, after his death, so dispose of the child. Ht

did however appear, that the boy so selected for adoption had elder bro-

thers. The Rajeh’s wish to adopt him is unquestionable,—and it was cers

iainly much desired by the family that this child should be adopted as

the Rujai’s son ;-—yvet it does not seem to have occurred to any body, that

his elder brether nad a right to dispose of him in adoption.

In the case decided by the Recorder of Madras, I have hitherto sup«

posed that the widow (ils mother) had given the complainant to be adopt-

ed; and objected te her having done so, because she had not had her has-

bond’s assent for the purpose. | now object to the establishment of this

adeption, because the boy’s mother did not give him away, either with, or

without the assent of her husband.

As to the necessity which exists for the parent bemg an acting party

when a son is given in adoption, I refer to the Recorder's authority. He

says, “ The* only indispensable parties to adoption appear to be the pua-

rents on either sidc, ov the survivor or their representatives—a fit and proper

boy, and perhaps a priest’”—again, “The operative part of the ceremony

seems to be giving and receiving.”

What is meant by “ their representatives,’ I do not know. A mother

may be said to be the father’s representative—but I am certain there is

not any thing written from which it can be inferred, that the gift by a fu-

lier himseif if he be alive, can be dispensed with-—~or that the gift by a

mother herself can be dispensed with, if she be authorized by her husband

tu give.

As to the fact, the Recorder says, “Int the presené case, the formal

* PLZ t PB. 128,
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nee, WES DY THE ELDER BROTHER. "The father

ad TUL MOTHER NOY ATTENDING, tr her absence, the elder

eed tue deed of adaplion, which runsnded the assembly, and sy

of the family. Upon these pucés, | thank the Court is zounn

ue consent of the mother. sie was aes al the time, 4np ON

woe spor. dfappears from the pleadings and evidence iu the cause, tha

copiion was a tung that had &ecn muck ana agitation nog the parties,
aud was a measure which the Defendants thought themselves interested

ho prevent, Had lie consent of the mother been wanting, t& could have ap

peared to the assembly, as the want of the consent of the Defendants ap-

i.

peared, and the Defendants weuld have been able to have shown it ia evi-

Tos Count TUEREVORE TAKES SHE MOTHER TO HAVE CON-

We are taught by daily experience that men come to different, and even

vanes conclusions from the same facts. There is nothing therefore,

ovel in the extravagance of deductions-—but from this statement I do not

seo Low reason can tofer the mothers consent.

i

that hud been much tn agitation among the parties.” It may have been

one appears from the pleadings and evidence ‘ that adoption was a a thing

ag, bat loow dees this demonstrate the mother’s consent?
¥ . .

‘Phat the subject ‘had been much in agitation among the parties” ge.

aerally ; must, E presume, have been proved by satisfactory evidence of

particular instances. Uy it had appeared that upon any one occasion the

siotber had expressed her consent, her sentiments upon the subject could

at any longer have been left to an inference. ‘Taking it then, as we must

vse it, that there was not any proof of her ever having made a declara-

swa of her mind relative to this adoption, although it “ was a thing that

Bh 2
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had been much in agitation among the parties.” Ido not know the role

im dialectics by which we can be justified in supposing that she consent-

ed to a gift of her son in adoption.

I never before heard of the vicarious gift of a child in adoption—and we

have a full admission that an indispensable party, the surviving parent, was

not present at the ceremony. Was ner representative present? No such

thing. This gift was made by the e/der brother—and he could not have

appeared as a representative without a production of his authority from

the party whom he was alleged to have represented. How he came to be

accredited as a proxy we are not informed, and | cannot conjecture.

This agent did not act in the name of his principal. He took upon

himself to convey away his younger brother zn the name of the family.

By what then was the Court bound to presume the mother’s consent? From

what was the Court justified in taking ker to have consented? ‘The answer

is, From HER ABSENCE,

There is not a titthe of evidence to show her consent,—and enough to

convince us that it could not be proved.

She herself ought to have given away the boy in adoption, and I take

for granted that she would have given him, if she had been consenting to

the gift. Why did she not officiate on the occasion? There is no reason

assigned for her absence. She was an indispensable party‘ she was liv-

ing at the time and on the spot,”—and as she did not attend, it appears to

me that her imprisonment, rather than her consent, ought to have been

inferred.

If we get over a want of the father’s assent—and a want of the mother’s

agency—which I conceive to be impossible,—if we suppose that in this
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tase the boy’s condition <ras to be bettered by his adoption,—if we lose

sight of the mischiefs which must follow the introduction of novelties and

anomalies Into the law; we cannot but be struck with the perniciousness

of this particular principle, which, if brought into precedent, may be so

easily applicable to the purposes of cruelty and fraud.

« As*® to the idea,” says the Recorder, ‘as to the idea of the executors

themselves adopting, as was contended for, by virtue of the will, it is too

preposterous to be entertained for a moment, upon any principle of Hin-

doo law.”

Perhaps it may be so—but why? Because all authorities concur in say-

ing that the widow, duly authorized, is the person to adopt. Now whether

it be necessary or not, for a husband's consent to be obtained in order that

the widow may be enabled to give her son in adoption, there is not a sin-

gle authority, of any description, to be found which goes so far as to sarc-

dion the gift of a child (I speak of adoption in the Daitaca form) the wi-

dow being alive, by any person, herself only excepted—-and until the case

im question came before the Recorder of Madras, I believe it never was

affirmed, the widow being dead, that the child of her husband could be

given in adoption by any person, or under any circumstances.

tf a husband be dead—if he have departed from the country,—if he be

incapacitated by insanity—or if he have incapacitated himself by a religi-

ous vow, and by having renounced all secular concerns—then ié ts said,

that a wife may, if pressed by irresistible necessity, dispose of a son without

the previous sanction of her husband. These are excepted cases—the doc-

irine is not universally received—and it is strictly confined to times of ca-

lamity—but all the Pundits declare, that im an ordinary case, it is abso-

® P, 103,
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lutely absurd to say that a widow has any right to d spose of her husband's

son, if she had not previously had his assent for the purpose.

Tt must be admitted that the testator, by his appointment of executors,

proved his confidence personally in them. In point of Mindoo law, I

venture to say it cannot be shown, that an elder, has a better right to give

his younger, brother in adoption, than an executor has to receive a son in

adoption, on account of his testator, They are, in truth, equally unau-

thorized by the law—but in’ reason and humanity it certainly would not

be so preposterous to let the executor adopt, as to tolerate the gift ofa

younger, by an elder, brother in adoption. In the one case there cannot

be any, and in the other there is every, motive to abuse,

If consent of the mother be necessary, (and it seems to be admitted, as

well as denied, that it is so) her presence, in an officiating capacity, would

at least have afforded the best evidence of her consent. Upon this occa-

sion she was absent from the ceremony—her absence was not in any man-

ner accounted for—there was no proof whatever of her having empowered

the elder son to act upon her behalf—he did not even profess so to act.

All this time the mother herself was living and on the spot. What then

was this but a gift of the boy by his elder brother? This is indeed, what

it was ; and, being so, what has been justified by the Recorder.

The mother’s consent would not at all have removed the objection—but

there was no reason to presume that she had, and good reason to believe

that she had not, consented—yet this is not all, nor the worst,

The Recorder says, “ the* Pundit of Bombay thinks that tf either of the

parents be dead, the consent of the survivor is sufficient; upon which the

», 181,
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Recorder of the setilement puts a quere founded upon further enquiries, and

DIRECTLY APPLICABLE TO THE CASE BEFORE US. WHETHER WHERE

THE SURVIVOR IS THE MOTHER, THE CONSENT OF THE ELDER BROTHER

ALSO SHOULD NoT concuR.” The quere was, 1 suppose, put to the Shas-

trees of Poonah. Of its applicability, I must be permitted to doubt—but

let that pass for the present. The Recorder proceeds—“ And* if the

Shastrees of Poonah may be depended upon, they not only warrant the no-

dion of Sir William Syer} but give a reason FOUNDED IN THE TRUE SPI-

RIT OF THE HINDOO LAW, that seems to establish the representative cha-

vacter of the ELDER BROTHER FOR THE PURPOSE IN QUESTION. IF BOTH

PARENTS BE DEAD THE CHILD MAY BE GIVEN BY THE ELDER BROTHER

onty. Vo which they add for a reason in the form of a quotation—THE

ELDER BROTHER IS THE FATHER REVIVED,”

We are not told what notion of Sir William Syer’s was warranted by

this opinion, but I very much doubt of its being a sufficient warrant for

any notion that any man ever yet entertained.

Tt strikes at the very root of justice, and lays the most. solid foundation

upon which interested iniquity cam be erected. To sanction such a ter-

rible usurpation we may, [I trust, expect something better than “the form

of a quotation.” We may at least expect to know the author from whom

it is taken—to be satisfied that he is of the most unquestionable credit~

to see that this dictum is applicable to this particular point, and to have

an opportunity of comparing it with its context. _—If after all we'shall be

satisfied that ‘‘the elder brother is the father revived” it will still require

much to convince us, that he may therefore give his younger brother away

in adoption.

But this is “ a reason founded in the true spirit of the Hindoo law!!!” Af-

* P, 132, + At that time Recorder of Bombay,
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jer ils existence had been, proved it would have been soon enough to speak

in its commendation. We mast recollect that Jagannatia was charged

with having omitted to point out where his special text was to be foxund—

this too, after the publication of Lis book in which many such special texts

were collected ; and rendered the more conspicuous, although not the more

intelligible, by his comments.

Jagannatha was well known as an author. His moral character was

unimpeached, and I believe unimpeachable. flis reputation was ui stake.

Jt would have been lost by the detection of a fraudulent reference—and

he could not possibly have had a motive for misleading his readers—but

what are we to say of the Poonah Shastrees? Their names are uot dis-

closed. They were, I presume, in point of character, upon a par with

those of whom the Recorder had spoken. They may have ecu equally

selfish or corrupt. Are they then to be implicitly relied apon?

Let it not be forgotten, that if their opinion lad been law, it uever could

have applied to this question. The Recorder, | admit, has said that “it

is directly applicable to the case” before him—but the case before him

Was one wherein the mother was adive—and the answer given by the

Poonah Shasirces was founded upon the supposition of both parents being

dead.

‘There is besides something extremely suspicious in this declaration of

the Poonah Shustrees. Poonah is not far from Bombay—and it must be

supposed that a cause was depending at Bombay, out of which the inter-

rogatory of Sir William Sycr arose. ‘The answer does not at all corres-

pond to the question, but the Skastrees probably returned that which was

best suited to the case,

The question was, “ Whether, where the suRVIVOR is the mother, the
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consent of the elder brother auso should not concur?’ The answer is “if

both parents be dead the child may be given by the elder brother only.”

"Phen follows the reason “in the form of a quotation.”

If this answer be not given as applicable to the secular authority of an

elder brether, it cannot be at all to the purpose. [fit is to have such an

application, I can only say that I never met, or conversed with any one

who ever did meet, a single passage in support of it, in the books of Hn-

doo law. i is indeed contrary to the sense and substance of all Hindoo

law—nor is there any thing to be found upon record, frum which such a

spirit can possibly be extracted.

Many passages importing that the eldest son is, in a religious point of

view, considered as the representative of his father, are to be found,—I

have quoted several of them. It is even said that the father “ Himself is

truly born a son.” This however, is expressly with relation to spiritual

offices. It is no where said that the eldest son has a right to exercise

paternal authority over his brethren. The contrary is every where affirm-

ed. He may manage the estate during the minority of his younger bro-

thers, as their mother may manage during the minority of all—but they are

perfectly mdependent of each other. "This is laid doavn by all text wri-

fers, admitted by all commentators, and established by the practice of

every day. It is among the few principles in which we find universal ac-

aplescence.

But supposing this jargon not to have been of the Poonah manufacture ;

--supposing every page of every law book to state that “the eldest brother

is the father revived.” Where is it laid down that his younger brother

may be given away by him in adoption? What might be the consequences

of this enormous proposition ?
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I shall requote the Recorder. He says, “ Adoption*® as completely trans=

Jers him from his own family, as though he had never belonged to tt.” Now

let us suppose the case of two brothers, the one an adult, and the other

in his infancy, having lost their parents, and having an estate of ten lakhs

of Rupees in the family. This “ father revived” will be desirous of secur-

ing the whole to his own use. ‘The design may be easily executed. It

may be done by adoption, with as much effect as by death. His elder

brother may transfer him as completely from his own family “as though

he had never belonged to it.” Can any thing be more repugnant to com-

mon. honesty, to common sense, or to the first and last principles of Jus-

tice? Ifa younger brother so cruelly and so wickedly betrayed, were to

file a bill for the purpose of being restored to his natural rights, is there a

Court upon earth so profligate or so abandoned as to deny the prayer of

his bill--or one that could have the effrontery to deliberate for an houy

upon such a question ?

To whom is the elder brother a father revived? To his younger bre-

thren—and can he abolish the relationship by that power which he pos-

sesses in virtue of the relationship alone? If he has his power in virtue

of the union, can he dissolve the union in virtue of his power? Eccentric

as some tenets undoubtedly are, there is nothing so outrageous as this to

be found in the Hindoo law.

That the Poonah Shastrees had some cause for giving such an opinion,

I am willing to admit—but I deny that it is founded in justice, in reason,

or in law.

There is nothing to prevent an infant, however tender his age may be,

from coming into a Court of equity by his next friend, and praying that

P 126,
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his share of the estate may be secured for his use. It has often been done

in the Supreme Court at Cadcufta—and an answer that the elder brother

had given him in adoption, has not hitherto appeared. I venture to hope

andthat such an atrocious defence would be disposed of without delay,

at any reprobation could be condign) with condign reprobation.

Krom what I have said upon the subject of Paréition, I greatly mistake

€ enough will nct appear to prove that such a doctrine is utterly inadmis-

sible—and to show that brothers are absolutely independent of cach other.

That one should dispose of another in adoption, is mo more consistent

with the Hixdoo law, than that one should appropriate the fortune of ano-

ther to his own use. They are one and the same thing,

What says Menu? “The eldest brother may take possession of the

potrimony, and the others aay live under him, as they lived under their

father, unless” unless what? “azless they chuse to be separated.”

A hoy has been declared to be duly adopted under these circumstances.

{2 was derive yenrs of age. Te had amdergone the ceremony of tonsure

in his own natural family. He was not a Sugoira. His father, who was

Jead had not consented to the gift of him, nor did he know that his son

was to be songht for in adoption. The adoption was in the Dattaca

form. —1¢ did not take place in the season of calamity or distress. The

mother was ov the spot. She did not give her son away, nor did she at-

tend at the ceremony of adoption. There was no evidence of her con-

conf, nor any reason assigned for her absence. The elder, disposed of the

younger, brother in adoption, by a writing in the name of the fannly.

Upon this recapitulation of the facts, Tam confident that there is not 9

Gok
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Pundit from Cassee* to Ramisveram who would not hold up his hands,

and exclaim against such an adoption.

From the nature and object of my own undertaking, I must necessarily

be anxious to prevent the diffusion of error—nor can I but be apprehen-

sive that a judgement so elaborately pronounced (it extends over no fewer

than forty-eight pages) and so confidently promulgated, may be received

with a degree of deference to which it has not any manner of claim.

This report was given to the public, after fifteen years’ meditation.

The judgement was pronounced in 1801, and published in 1816.

Before its appearance in print, the author had been many years Chief

Justice of the Supreme Court at Madras—and in his preface he declares

that the reports are offered by him “as a legacy to the bench, and the pro-

fession of this” (the Madras) “ Presideacy” and “to the Company's Courts

upon the establishment.”

ZT am convinced that the deciston will mislead those by whom it may be

followed. tam sure that the doctrines which it is designed to inculcate,
are contrary to law. I hope I shall be thought to have commented upon

them with candour and with justice. I shall not apologize for having

done so, without ceremony and without reserve.

With reference to the 14th rule, I shall here notice the proceedings

which took place upon Rajah Nobkissen’s death, he having adopted, and

afterwards having begotten, a son. There was not a formal decision—

but the opinion of the Court was well known to have been, indeed it was

declared to be, that a man who had adopted a son, was not at liberty, by

* P. 98,
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his will, to cut off the adopted son from that proportion of the estate, to

which, in virtue of his adoption, he was entitled by the Hindvo law.

_I never heard that an adoption, imposed the necessity of practising

economy upon the adopting father—or that it. was to prevent him in his

expenditure, from exceeding his income—or that it was to interfere with

the exercise of his own pleasure, in the use, or in the abuse of his proper-

ty. In these respects, I have never heard it surmised that a man was to

be a less free agent, after, than before, he had adopted a son—but when

he comes to a division of his fortune among his family ; whether by will,

or by distribution in his life time, 1 very much doubt his power of lessening.

the share, to which his adopted son is entitled by law. I incline to think

that the son by adoption has rights as a‘puredaser,.and: that they cannot

be defeated by his adopting father. |

Admitting that a father may make an unequal distribution among his:

own begotten children, it does not follow that he can diminish the pro-

portion of an adopted son. —‘ Their claims stand upon different grounds.

If the begotten son has rights, they are confined to ancestorial property.

If the adopted son has rights, they are extended to the property that has

been self-acquired.

For the purpose of deciding this question, we must, whatever we ours

selves may personally think of them, admit all those notions of which

Hindoos are possessed, to be rational, or valid. If we fall short of this,

we cannot be in a condition to adjudicate.

‘Phe son who is taken for adoption, becomes an alien from his own na-

tovai testy. He foregoes every benefit to which he was entitled by his’

bith. xd dissolves every tie by which nature had bound him to his kin-’
+

ered. ise is renounced by his own father, when he ig made the son of
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anotaer. In his paternal house, every relation, civil, social, and sacred

is gone—and although contingencies might have put him in possession

of ten times the wealth which he could have hoped for from his transfer,

his eCoption will operate as a forfeiture. These are great sacrifices, and

mace for the adopter’s advantage—who is relicved frem the reprcach of

orbation,--who gains respectability among his neighbours—ali the com-

fort that could have been expected from a son of his own in this world—

and the means of attaining future bliss after death. In this vicw o° the

case, I cannot but think that the boy who is taken for acontion o:oht ta

be considered asa purchaser; and in the case of Gopeeniaten Ped vy. Ra-

jah Rejcrishna, he seems to bave been looked upon in that light by the

Court. For an issue was directed to try the execution of an instrument

by which Rajah Nobkissen was alleged to. have made a settlement upon

the boy whom he was about to adopt—-and the issue might have been

nugatory if it had not been preliminarily determined that a gift in adop-

tion was a good and valuable consideration, or at least 4 consideration

safficient for the support of a promise.

Rajeh Nobiissen had tive wives, but no male issue, when he took Go-

peenohun Deb in adoption ;—Gopeemohun was a son of Ramsoonder Be-

werlahk one of the brothers of Rajuh Nobkissen. It is usual, although not

necessary, when a man who adopts, has several wives, to adopt the son

as a child of one of them. The Rajah accordingly adopted Gepecmohun

Ded as the son of his eldest wife Heeramonee Dossee.

The Rajah entered into an agyeement previous to the adoption, by which

he promised, in consideration of Ramsoonder Bewertah giving his son Go-

peemohun Deb to be adopted by him (Rajah Nobkissen) as the son of his

eldest wife Hecramonee Dossee, that he (the Rajah) would give the whole

cfhis property to Gopeemohun Deb, if he did not thereafter beget a son.

{ case the ajuk should have a son born to him, it was stipulated that



OF ADOPTION.

he and Gopeemohun should share the property equally between them—-

and if more than one son should be born, that they and Gopeemohun

should be equal participators in the Rajah’s estate.

Some years after the adoption Rajak Nobkissen had a son by one of his

younger wives. This was Rajerishna, who upon the death of his father

became Rajah Rajcrishua.

Rayah Nobhissen, sometime after the birth of Rajcrishna made a will,

by which he left his adopted son Gopecmohun property to a considerable

amount, although but little in comparison with the half of his estate. He

made several bequests—and gave every thing not particularly disposed

of, to his son Rajerishna.

Upon the death of Nobhkissen, Gopeemohun filed a bill against Rajah

Siajerishna, by which he prayed an account, and claimed a moiety of

Nobkissen’s estate. This claim was made as well upon the ground of his

having been adopted, as upon that of the agreement which had been en«

tered into by Nobhissen.

Rajcrishna did not by his answer, either admit or deny the adoption,

nor did he either admit or deny the execution of such an agreement as

pad been set forth—but insisted, if any such document ever had exis-

tence, that it was not intended by Rajah Nobkissen to aftect the in‘er-

esis of his begotten son, but that it had been given merely for the purpose

of pacifying his eldest wife Heeramonee, who had been incessantly :m-

portuning him to adopta son for her—and he relied upon the wil wich

Nobkissen had made in his favor.

Gopeemohun, upon a hearing of the canse, was declared to have Leen

duly adopted.
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T was one of Gopeemohun’s counsel, and I well remember that we had not

a doubt of being able to prove the agreement—and even if we shoutd fail,

that. we felt confident of our clicnt’s success up to the extent of one-tiird

of Rajah Nobhissen’s estate. We never thought of disputing, tor there were

no grounds upon which we could dispute, the due execution of Nobsis-

sen’s will, but we were certain, as the law was then understood, that i¢

would not be snffered to prejudice those rights which were Gepeemohun’s

as an adopted son.

If the agreement had been set aside, the question would have arisen,

and it must have been judicially determined, whether or not, an adopting

father has thé power by will, or in his life time by gift (which I consider

to be the same thing) in making a distribution of his estate, to withhold

from an adopted son, any part of his due proportion.

The agreement which had been entered into by Rajah Nobkissen could

have been satisfactorily proved-—bat the parties were advised to come to

a settleinent of their dispute. ‘This they did upon the footing of the agree+

ment, and thereby revoked the will of Rajah. Nobhissen as tar as it relate

ed to the interests of Rajah Rajerishna oy Gopecmohun Deb.

The will itself, I shall advert to in another place; and here observe that

it was fully established by the Court, except in so far asit related to Rajah

Rajcrishna and Gopeemohun Deb.

I believe this cause would have been decided by the Court, as it was

settled by the parties themselves—that is, according to tne agreement

which had been entered into by Rajah Nobhissen; but the question is,

what would have been done, if such an agreement had never existed? To

this I can only answer that the counsel of Gopeemokin had not any deubt,

From what had beea declared upon the Bench, and from the law es it
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was understood at that day, we were quite certain that Rajah Nobkissen

would not have been suffered by bis will, to deprive the son whom he had

adopted, of his rights—and that our client, if we had failed in proving

the agreement, would, notwithstanding the will, have been declared en-

titled to one-third of the estate,

ADDENDA

To the Chapter of Inheritance.

Axruoucn I ought perhaps, to apologize for the great defect in point of

arrangement, which will be found throughout my publication, [ hope an

acknowledgement of the fault will be deemed sufficient from a gratni-

tous labourer—-from one whose thoughts must have been chiefly directed

to other avocations, and who has hardly had a single day which he could

devote to this work with undivided attention.

These following quotations ought to have accompanied the chapter on

Tnoheritance.

The first is Sricrishna Tarcalancara’s recapitulation of the order of suc-

cession to the property of a deceased man. Ut is published by Mr. Colebrooke

m his translation of Jimuta Vahanu's Dayubhaga, and a note of the trans-

lator (every thing from his pen is valuable) will be found subjoined.

Dad



So ADDENDA, &e;

Recapitulation by Sricrishna Tarcalancara.

“Phe order of succession to the property of a deceased man, is this.

“First the son inherits; on failure of him, the son’s son; in his default,

“the son’s grandson. However, a grandson whose father is dead, and a

‘ereat grandson whose father and grandfather are deceased, inherit at

‘“‘once with the son. On failure of descendants down to the son’s grand-

‘son, the wife inherits: and she, having received her husband’s heritage,

‘«should take the protection of her husband’s family or of her father’s,

“and should use her husband’s heritage for the support of life, and make.

«donations and give alms in a moderate degree, for the benefit of her de-

“ceased husband; but not dispose of it-at her pleasure, like her own pe-

“‘culiar property. If there be no widow, the daughter inherits; in the

“first place, a maiden daughter; or on failure of such, an affianced daugh-

“ter: but, if there be none, a married daughter: and she may be one.

‘“‘who has, or is likely to have, male issue; for both these inherit toge-

‘ther: but one who is barren, or who is become a widow having no male

‘‘issue, is incompetent to inherit. On failure of the married daughter, a

‘“‘ daughter’s son is heir. If there be none, the father succeeds; or, if le

‘be dead, the mother. If she be deceased, a brother is the successor.

‘In the first place, the uterine (or whole) brother ; if there be none, a half

‘brother. But, if the deceased lived in renewed coparcenery with a bro-

‘‘ther, then, in case ofall being of the whole blood, the associated whole bro-

‘ther is heir in the first instance ; but, on failure of him, the unassoctated

‘“‘whole brother. So, in case of all being of the half blood, the associated

«‘ half brother inherits in the first place, and on failure of him the unasso-

“ ciated halfbrother. But, if there be an associated half brother and an unas-

‘* sociated whole brother, then both are equal heirs, In default of brothers,

‘the brother's sen is the successor. Here also a nephew of the whole

“blood inherits in the first instance ; and on failure of such, thenephew of
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«the half blood ; but, in case of reunion of cohkeirs, and on the supposition

‘tof all being of the whole blood, the associated son of the whole brether is

“in the first place heir; and, on failure of him, the unassociated nephew

“of the whole blood: or, on the supposition of all being of the half blood,

‘‘the associated nephew of the half blood, is the first heir ; and, cn failure

‘of him, the unassociated nephew. But, if the son ef the whole brother

‘‘be separate, and the son of the half brother associated, both inherit to-

“vether, like brothers in similar circumstances. Hf there be no brother’s

“son, the brother’s grandson is heir. Here likewise the distinction of the

‘whole blood and half blood, and that of reunited parcenery and disjoin-

“‘ed parcenery, must be understood. On failure of the brother’s grand-

‘son, the father’s daughter’s son is the successer: whether he be the son

«* of the sister of the whole blood; er the sen of a sister-cf the half blood.*

“Tf there be none, the father’s own brother is heir; or, in default of such,

‘ihe father’s half brother. On failure of these, the succession devolves

“tn order on the son of the father’s whole brother, on the son of his half

“brother, on the grandson of his whole brother, and on the grandson of

“his half brother. In default of these, the paternal grandfather's daugh-
5

‘tors son inherits; and, in this instance also, whether he be son of the

“father’s own sister or son ef the father’s half sister: and, in like manner,

«fthe whole blood and half blood inherit alike] in the subsequent instance

‘of the succession devolving on the son of the great grandfather's daugh-

‘fey, On failure of these heirs, the paternal grandfather is the successor.

“If he be dead, the paternal grandmother inherits. If she be deceased,

“the paternal grandfather’s own brother, his half brother, their sons, and

* grandsons, and the great grandfather’s daughter’s son are successively

‘‘heirs. On failure of all such kindred, who present oblations in which

“the deceased owner may participate, the succession devolves on the

* The son of the proprietor’s own sister, and the son of his half sister, have an equal right of inhe-

gitance; according to AcHARYA CHUNDAMANI. Sricaisunas, Crama-Sangraha.

Dd2



200 ADDENDA, &c.

“ maternal uncle* and the rest, who present oblations which the deceased

‘“was bound to offer. In default of these, the heritage goes to the son of

‘ihe owner's maternal aunt. Cr, failing him, it passes successively to the

‘son and grandson of the maternal uncle.t On failure of these, the rizht

* of inverilance accrues to the remote kindred in the descending line; who

“present the residue of oblations to ancestors with whom the deceased

‘‘owner may participate; namely to the grandson’s grandson and other

‘‘ descendants for three generations in succession. In default of these, the

“ inheritance returns to the ascending line of distant kindred, by whom ob-

‘lations are offered, of which. the deceased owner may partake ; namely,

“to the offspring of the paternal grandfather’s grandfather and other ances-

“tors, in the order of proximity. .On failure of these, the succession de-

*volves on the Samanodacus or kindred allied by a common oblation of

“water. In default of them, the spiritual preceptor is heir; or, if he be

‘dead, the pupil; or, failing him, the fellow-student in theology. If there

‘‘be none, the inheritance devolves successively on a person bearing the

‘family name, and on one descended from the same patriarch, in either

‘case being an inhabitant of the same village. On failure of all relatives

‘‘as here specitied, [the property devolves on Brahmanas learned in the

“three Vedas and endowed with other requisite qualities :{ and, in default

‘‘of such,] the king shall take the escheat, excepting however the property

‘“‘of a Brahmana. But the priests, who have read the three Vedas and pos-

‘sess other requisite qualities, shall take the wealth of a deceased Brah-.

‘ mana.

“So the goods of an anchoret shall devolve on another hermit consi-

‘dered as his brother and serving the same holy place. In like manner

* The maternal grandfather inherits before his son the maternal uncle, according to the Dayes

fatwa of RAGHUNANDANA and Crama-Sangrahs of SRICRISHNA,

+ See the note subjoined to this sammary,

I Crama-Sangrata,
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“the goods of an ascetick shall be inherited by his virtuous pupil: and

‘the preceptor shall obtain the goods of a professed student. — But the

“wealth of a temporary student is taken by his father or otherheir. Such

js the abridged statement of the law of inheritance. SricrisHNa.”

« Remark by the Translator.

‘¢ The son and grandson of the maternal uncle ought to precede the son

“of the maternal aunt, by the analogy of the rule of mheritance on the fa-

* ther’s side. But three collated copies of SricrisHna’s commentary

‘agree in stating the order of succession as here exnbited. On the other

“hand the same author, in his original treatise on inheritance entitled Cra-

“ma-Sangrahka, exhibits the succession on the mother’s side in the following

«order: ‘ first the maternal grandfather; next the maternal uncle; then the

“maternal uncle’s son ; after him, the maternal uncle’s son’s son; and subh-

* sequently the maternal grandfather’s danghter’s son: {on failure of these,

“the maternal great grandfather, his son, his son’s son, his son’s grandson,

‘‘and his daughter’s son : again, on failure of these, the maternal grand father’s

“ gvandfather, his son, his son’s son, his son’s grandson and his daughter’s

“son.*] It must be remarked, however, that the text of Sricrisana’s

treatise, according to seme copies of it, interposes the mother’s sister’s

‘son between the maternal nnele and his son. But that is an evident

‘‘mistake ; for the mother’s sister's son is the same with the maternal

“‘erandfather’s daughter’s son; who is placed by the same author after the

“ maternal uncle’s grandson.

“The author of the Daya-Nirnaya states the succession differently: v,

“*Pust the maternal uncle; then the maternal uncle’s son; wext the ma-

ae FEN wom of 4 ’ “ 3 & 2 s 4 +That part ef the text which is enclosed between erotehets is wanting in some copios of the Creo
SA UTI T AE
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‘ternal grandfather; after him, the mother’s sister’s son; subsequently

“the maternal uncle’s son’s son; and lastly the maternal great erandfa-
a

“ther.” He gives reasons founded on the number of oblations deemed

“ beneficial to the deceased owner.

JAGANNAT’HA TARCAPANCHANANA intimates the opinion, that the son

“of a son’s daughter, or of a grandson’s daughter, or of a niece, or of a

“nephew’s daughter, are entitled to the succession before the maternal

«“orandfather. Digest of Hindoo Law, vol. iv. p. 230.

“T find nothing else upon the subject in other writers of the Bengal

“school; and, amidst this disagreement of authors, [ should be inclined

“to give the preference to the authority of Seicrisuna’s Crama-Sangraha;

«“ because the order of succession on the mother’s side, as there stated,

« follows the analogy of the rule of inheritance on the father’s side.” C.

The next quotation is taken from the same work in which the former is

contained. Itis a summary of succession to the separate properly of a wo-

man, and ought to have been introduced immediately after the note to my

33d rule—page 9.

« SUMMARY.

«<The settled order of succession to the separate property of a woman

“is as follows:

««In the case of property left by a maiden, the right devolves first on

“the uterine brother; or, if there be none, on the mother ; but, if she he

‘dead, on the father.

“ It is the same in respect of property left by a betrothed damsel, except-



ADDENDA, Xc. 2u9

“ing what was given by the bridegroom: for he has a right to whatever

“he gave.”

“In regard to the property of a married woman, which was received at

‘‘her marriage, her maiden daughter has the first claim; and next, a be-

* trothed one: but, on failure of both these, her married daughters, who

“have, or are likely to have, male issue, inherit together; or, on failure of

“either of them, the other takes the succession: if there be none of either

‘description, the barren and the widowed daughters have an equal right ;

‘‘and, on failure of one, the other succeeds. Next the right devolves,

“in order, on the son, the danghter’s.son, the son’s son, the great grand-

‘son in the male line, the son of a contemporary wife, her grandson and.

‘her great grandson in the mate line, with this difference, that, accord-

“ing to the author of the work (Jiaruta-VAnaNa,) the right of the daugh-

“ ter’s son foliows that of the contemporary wife’s son.

“Yn the next place, if the property were received at the time of nup-

“tials celebrated in one of the five forms denominated Brahma, &c. the

* order of successors is husband, brother, mother, and father. But, if it

“were received at nuptials in one of the three forms called Asura, &c. the

“order is mother, father, brother and husband.

“Then the husband’s. younger brother; after him, the son of the hus-

* band’s yeunger brother, and the son of his elder brother ; next, the sis-

“‘ter’s son; afterwards, the husband’s sister’s son ; then the brother’s son;

“after him, the son-in-law; next, the father-in-law; subsequently, the

“elder brother-in-law. In the next place, kinsmen allied by funeral ob-

“lations (sapindas,) in the order of proximity ; after them, kinsmen con-

“nected by family (saculyas;) and, lastly, such as are allied by similar

** oblations ef water (samanodacas. )

‘in the case of property given by the father at any other time but the
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““wedding, a maiden daughter succeeds in the first instance; next a son;

‘then a daughter who has, and one who is likely to have, male issue;

‘‘after them, the daughter’s son, the son’s son, the great grandson in the

‘male line, the son of a contemporary wife, and her grandson and

“‘oreat grandson in the male line: next to these, the barren and widowed

«daughters inherit together: afterwards the succession proceeds as be-

«fore described in the case of property received at nuptials denominated

“« Brahma, &c.

« But, in the instance of property not received at a wedding, and other

“¢than such as is given by the father, the son and unmarried daughter in-

‘herit together; or, on failure of both of them, the daughters, who have,

‘or may have, male issue; and, afterwards, the son’s son, the daughter's

«son, the great grandson in the male line, the son of the contemporary

“wife, her grandson and great grandson in the male line, are rightful

‘«‘claimants in succession ; next to these, the barren and widowed daugh-

“ters inherit together: and lastly the order is, as before, the same with

‘‘that of property received at Brahma nuptials. Sricnisuna.”
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I DO not expect to dilate upon this subject with much advantage to

others, because I feel that I cannot do so with any satisfaction to myself;

—but before the question of Wills can be introduced, it is necessary to say

sontething about “ Gifts and unequal distribution.”

Although a man may be permitted in his life time to make a gift, or an

unequal distribution of that which he is forbidden to dispose of by wall ;

the converse will not necessarily follow. The power of disposal by Tes-

tainent may be prohibited ; but we cannot conceive it to exist, unless it be

founded wpon that of alienation during life.

The right of Hindoos to give away certain property while they live, is

unquestionable; but that of disposal by will has not been expressly con-

ferred upon them by their law.

It has now (if a series of decisions in the Supreme Court can confirm it)

been confirmed by authority; yet that Court is not competent to make

law—on the contrary, it is enjoined to administer their own laws to the

HHindoos.

A power to direct the distribution of their wealth after death, has been

sanctioned. This however, does not, and cannot, imply that property

Ee
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over which they had not a control when they lived ; may, upon a cessation:

el bis, be disposed cf according to their directions.

lt is therefsre desirable that the extent to which a Hendoo in his life.

time, may give, or make an unequal distribution of, his property, should:

be ascertained,

1 think it clear that he has aright to dispose of his selfucguired proper-

ty, whether movable or immovable, according to his own pleasure—and

that he has the same right as to axcestorial movable property. | With res;

pect to anceslorial immovable property there seems to be much doubt. Tie

gift of it all to one son is certainly not authorized by any of the books upon

Hindoo law. Unequal distribution may, nevertheless, be allowed—but

we can hardly accede to the principle, without knowing the limits by

which it is to be bounded. As they have not been defined by those who

imsist upon the right, it must be admitted that discretion will become in 4

wreat measure at least, if not entirely, a substitute for the law.

Most of the doctrines upon this point are contamed and condensed in

the Daya-crama Sangraha. 1 shall give the law as it is laid down in that

work and elsewhere—the decisions which have taken. place, and the opi,

nions of Pundits. But after all I very much fear that it will be difficult

to come to a satisfactory conclusion on the subject of gifts or unequal dis-

tribution of ancestorial immovable property,

The following is taken from the Daya-crama Sangraha:—

«« A partition made by a father of his own acquired wealth, is regulated by.

his eedlalone ; but in regard to a division of the ancestrel property, the cir-

cumstance of the cessaticn of the mother’s courses, must Le associated with.

the father’s will, ‘This is the difference.”
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‘Phas Vishew declares ; when a father separates his sons from himself,

his will rozulates ses own acquired wealth.”

* But in regard to ancesired property Gautama says, after the demise of

the father, let sons share his estate, or while he lives, if the mother be past

child-bearing, and he desire partition.”

“Tt should not be argued that this text of Gautama is applicable to a fa-

thers own acquired property ; tor if it be alleged that partition of the fa-

thers acquired wealth takes place indeed, on the cessation of the mother’s

courses, it would follow that the text of Gautama which declares ‘a son

bevotien after partition takes exclusively the wealth of his father, would

be whoily trelevant, smee noson can be born after the extinction of the

geother’s courses,”

“it must not be asserted, that this last cited text of Gautama relates

to aacestrvel property, and is consequently not irrelevant, for supposing

svch to be the case, a son born after partition would be debarred from

perficipation im the axecesirel property, and consequently deprived of sub-

sistence ; which is forbidden by the text, declaring, ‘They who are born,

and they who are yet unbegotten, and they who are actually in the womb,

all reqrure the means of support, and the dissipation of their hereditary

property is censured.’ ”

* Nor should it be said that the son begotten after partition would not be

deprived of subsistence, since he would be entitled after his father’s death,

to that share of the axcestred property, which bad been taken by him, for

supposing the father to have dissipated the whole of such property, the son

would inevitably be deprived of subsistence.”

“The fact then is, that this text of Vishuw, «when a father separates his

%
se{em Ss



Bid OF GIFTS, AND UNEQUAL DISTRIBUTION.

sons from himself, Ais will regulates the division of his own acquired wealth,

is useful in showing that the father’s wild is absoluée in regard to the divi-

sion of this wealth, and accordingly, that the text of Guatama which ex-

hibits the concomitancy of the cessation of the mother’s courses with the

will of the father, is strictly applicable to ancestrel property. This. is

correct.”

« Flence in a partition made by a father of his ewn acquired wealth, he

may tuke as much of it as he pleases, and divide the remainder among his

sons according to the text of Vishnu already quoted, and the following

text of Harita: ‘a father during his life distributing his property, may re-

tire to the forest, or enter into the order suitable to an aged man ; or he

may remain at home, having distributed small allotments and keeping a

greater portion. Should he become indigent he may take back from

them.’ ”

&é ~ ohn wtosp | Shhee Dive : fop _ hay par eryLf a father should give to any one of his sons a greater share, by reason

of his good qualities, or of his piety, or of his having a numerous family, or

bad

of his incapacity, such a distribution is authorized by law.

« Nareda says, for such as have been separated by their father, with

equal, greater or less allotments of wealth, that is a lawful distribution : for

the father is lord of all.”

“ Lord-—that is possessed of the power to alienate at pleasure: conse-

quently, this text relates to property acquired by a father himself, by reason,

of the wnpossibility of such a power as is above described, in regard to an-

cestrel wealth.”

* Harita says, ‘ Should he (the father) lose by some calamity, what he reserved, he may take back

from them (the sons) for his maintenance, what he gaye; but he must give a portion to sons reduced

to indigence,”
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“A father must not however, while afflicted by sickness or disorder, or

labouring under distraction of mind, or inflamed with anger, or influenc-

ed by partiality for the son ofa favorite wife, distribute a less ora greater

share to one of his sons, wethoul tie existence of any of the cuuses above

mentioned: for the text of Nareda declares, ‘a father who is afflicted with

disease, or infivenced by wrath, or whose mind is engrossed by a beloved

object, or who acts otherwise than the law permits, has no power in the

distribution of kas estate.”

“ Engrossed by a beloved object—such as excessive partiality for the son

$F

ol a favorite wife.

“But when a father makes partition of, the ancestrel property, he may

take two shares for himself, and allot to each of his sons a single share: for

the text of Vriraspati which declares ‘the father may himself take iwo

shares at a partition made in his life time,’ relates to ancestrel wealth.”

«It must not be supposed thai this text refers to the father’s own wealth,

since it would contradict the texts of Vishnu and the rest, which declare,

that what a father may ez such case take, depends entirely upon his own will;

and as he may take a greater or less share, at his pleasure, the restriction

of do shares only, would be useless.”

“A father has not the power to make an unequal distribution of ancestret

property, consisting either of fund, or a corody, or slaves, even though any

of the causes before mentioned; namely the superior qualifications of

one particular son, &c. should exist; and the text of Yajnyawaleya which

declares ‘the ownership of father and ecn is the same in land, which was

acquired by Ads father, or in a coredy, ox in exatlels, is intended to restrain

the exercise of the father’s will; for, although contrary to the received opi-

ion of equal ownership between father and son, 1T 18 IMPOSSIBLE thaé, as
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long as the futher, the owner of the ancestrel property, continue to survive,

HIS SONS SHOULD HAVE OWNERSHIP TOEREIN.”

“ But the father possesses a power in regard to ancestrel property, OvHER

THAN LAND, and lie descriplions above menivoned, such as pearls, gems, s1-

MILAR TO THAT WHICH HE HAS IN THE DISPOSAL OF HIS OWN ACQUIRED

WEALTH. Yajuyawaleya declares, ‘the father is master of the gems, pearls,

and corals, and of all (other movable property, ) but neither the father, nor

the grandfather, is so, of the WHOLE immovable estate.”

“Tere, by the specification in the first instance, of genis, pearls, and

corals, and afterwards by the use of the word all, gold and other effects,

exclusive of the three descriplions of property, consisting of land, &c. are

intended. The word woe again which occurs in the second portion of

the above text, is made use of for the purpose of showing that a prodibition

does not exist against a gift of immovable property, not incompatible with

ihe due support of the family. ‘Thns itis stated in the Dayabhaga.”

“In like manner a father may at his pleasure, allot to his son, the de-

duction of a twenticth from his own acquired wealth, or the ancestrel pro-

pety. Yajnyawaleya says, ‘if a father make a partition, let him separate

his sons at pleasure, and either dismiss the eldest with the best share, or if

fe choose, ail may be equal sharers.’ [Here tlie first half of this text relates

to a father’s own acquired wealth, and the last refers to ancestrel property.

This is the opinion stated in the Dayabhaga.”

I cannot collect more than I have now given, from the Daya-erama

Sangraha. Tt will be seen, that the father has a right to dispose of his

own self-acquired properiy according to his pleasure, and that the same

right is conceded as to ancestorial movable property. Buth rights indeed,

seem, In their exercise, to be accompanied by moral resirieiicns. A fa-
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her is clearly authorized by the law to give to any one of his sons a great-

cr share on account of his good qualtiies, or of his piety, or of his having «

numerous family, or of his ineapacity—but he has no power to make an,

unequal distribution if he himself be ajffticted with disease, or influenced.

by wrath, or engrossed in mind by a beloved object, or acting otherwise than

the law permits, That these privileges and restraints apply to. se/f-acquired

immovable, and to all movable property is certain, because it is distinctly laid

down that the father, in dividing axcestorial immovable property, cannot

for any cause, or upon any consideration, distribute it uncqually among

his sons—although it is said he may take two shares to himself.

This author Sri Crishna Tarcalancara has been silent upon a most im-

portant point.

We have hitherto seen that an act, allhough most strictly prohibited,

may be valid when done. — Eicre an weequad partition (except under spe-

cial circumstances) even of sel/-acquired property is forbidden. Yet the

right to make such a partition, at the mere will of the acquirer, is acknow-

jcdged.

The right to make an unequal partition of ancestorial immovable pro-

perty is unequivocally denied—but will such a partition be valid if made?

This is a most momentous question, inasmuch as the law’s eflicacy or in-

eflicacy must be pronounced according to the answer. Before 1 con-

clude the chapter, it will be seen that decisions and opinions have tarsed.

upon this single point—that “facdwm valet” has overcome the law. That

the whole ancestorial lands were given to one son—that the egality of

the act was admitted—that it was declared to be dmmorad and senful—but

that naving been done, it was valid.

Lyors dZiwou is morally bound to an obedience of che laws which he
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has received from the “holy saints” for his direction—but if morality be

the only sanction, each man will act according to his will. He may in-

terpret the law as he pleases; and must, in the end, be the arbiter of bis

own conduct.

in the question now before us we find the same injunction generally

applied to partitions of all sorts of property-——a right of acting contrary

to the injunction admitted in one case, and denied in the other—and yet

we are unable to ascertain a distinction, or to say that an unequal distri-

bution ofancestorial, will not in fact, ifmade, be as efficacious as an unequal

distribution of self-acquired, property.

‘There are instances in the books (but they arerare) of declarations con-~

cerning the invalidity of acts. Generally speaking the law is laid down,

and it is for the expounders to declare whether it be obligatory or other-

wise—that is, whether a thing done in defiance of the law shall be valid

or not. Thus the whole code is lefi to the discretion of Pundifs and it

may be confirmed or annulled at their pleasure.

To distinguish between that which may be enjoined or prohibited in a

moral, and that which may be enjeined or prohibited in a legal, sense by

the Hindoo law, is a matter of very creat difficulty. ‘This may be illus-

ivated by the point which we are now cunsidering—an unequal distribu-

tion of any property, is, under some sanction or other, forbidden—but

what sanction is applicable to each dcseription of property, we are unable

to discover. When we enquire, we shall get various answers, as the fan-

cies, or the interests of Pundiis consnited may chance to prevail. Some

will tell us that an unequal distribution, at pleasure, even of sclf-acquired

personal property, is not only immoral and sinful, but illegal and invalid

also—and others that such a distribution of hereditary real property, '»

gmmoral and sinful indeed, bat locul and valid notwithstanding.
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Tn such a state of things, it is not too much to say, that precedent ought

not to be departed from without good cause, and that almost any prece-

dent will be preferable to such distracting uncertainty.

Saneha and Lichita say, “Should the father be incapable, let the first-

‘born manage the affairs; or the next son, experienced in business, if the

father assent. Not without the father’s consent, can « partition of the pro-

perty be made. If he be old, if lis faculties be impaired, or if he be afflicted

with a chronic disorder, let the eldest son, like a father, protect the pro-

perty of the rest ; truly the support of the family depends upon the patrimo-

ny; sons, who have parents living are not independent, nor even after the

death of their father, while their mother lives.”

Upon this text Jagennatha observes, “Since the text of Sauc’ha and

Lichita »hows, that partition may not be made without the father’s con-

sent, it appears, that partition should be made, if the father choose to di-

vide the estate. [lence partition among sons, even though the father be

living, dues take place, but founded solely on the father’s choice.”

Gautama :—<* After the death of the father, the sons may divide his estate;

or while the father lives, if he choose to divide it, and uf their mother, or any

other wife, be too aged to bear more sons.”

Baudhayana :—“* With the father’s assent, a partition of heritage may be

qmade.” “Wherefore should a father, who lives happily with his sons and

the rest, desire partition?” Tothis Marita replies, ‘A father making a com-

plete partition even during his life, may either go to the forest as a hermit, or

enter at once into the fourth order, or that of anchoret; or he may divide a

small part of his fortune among his sons. and remain in his house, keeping

the greater part of it, but without concealing any portion of lis wealth.”

Fe
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Nareda:— Or even t!.¢ Sather being advanced in years, may himself di-

vide the estate among his sore, » ‘ning to the first-born the best portion, or

an any mode which he sill chovse.”

Here follows the comment of Jagaanatha:—“* Phe best portion’—a

greater portion; the deduction of a twentieth part ordained by Menu, or

other suitable portion. The same should also be understood in respect

of the middlemost and the rest. Jhis concerns eldest sons and the rest.

ENDUED WITH VIRTUOUS QUALITIES. The very same exposition is deli-

vered by Raghunundana and others ;—Chandeswara explains ‘ best,’ most

excellent, greatest. ‘Or in any mode, which he shall choose’ he may re-

serve any part he chooses, or give more to any one of his sons, and less.

to another.” This all refers to the virtuous qualities of the sons, of which

enovgh has. already been. said—and I conceive that it applies to sel/-ac-

quired property alone.

Vishnu :-—“ If a father make a partition between himself and his sons,

he may give or reserve, at his pleasure, any part OF HIS OWN ACQUIRED

WEALTH 3 but over landed property left by a paternal grandfather, the fa-

ther and the sons have equal dominion.”

Chandeswara:—“ This concerns wealth acquired by the father, wiTHOUT

USING THE PATRIMONY which had descended from his own father.”

Misra:—* What has been acquired WITHOUT ADVENTURING THE PA-

TRIMONY, a father has power to distribute in equal or unequal shares.”

Jagannatha :—“ And that is reasonable ; for what is gained on the adven-

ture of property left by his father, BEING CONSIDERED AS AN ACQUISITION

OF HIS FATHER by means of that property adventured is deemed a part of

his property.”
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Yajnyawuleya :—‘Tf a father make a partition among his sons, he may

give, at his pleasure, MORE TO SOME, AND LESS TO OTHERS, or give the

first-born the portion of an eldest son, or divide the estate among all of

them in equal shares.”

Jagannatha:—“Some remark that partition cannot be made at the op-

tion of sons, since they have no property in the estate while the father lives.

Yence, as is observed in the Dipccalica the term “at his pleasure” de-

notes, that the pisrripuTion should be made at the pleasure of the father,

net of the sons. ‘The same legislator propounds unequal distribution in

another text: hence both opinions may be received under the ambiguous

sense of the phrase, since other seges propound both rules. In none of

the three cases ts the distribution made al the pleasure of the sons ; and the

reason of that is, their want of ownership. Tuis HOWEVER, CONCERNS

WEALTH ACQUIRED BY TIE FATHER HIMSELF ; for a different rule well be

propounded in respect of the property descending from the grandfather. Such

is the opinion intimated in the Auénacara.”

Here is the “different rule” alluded to; “over Jand acquired by the

grandfather, over a corody out of mines or the like, settled cn him and his

heirs by the king, and over slaves employed in his husvandry (or over

gold and the like; for the word ‘ Dravya is expounded variously) the fa-

dher and the son, when the grandfather dies, have equal dominion.”

IT must not omit to mention that there are several texts which put mav-

«ble and immovable ancestorial property upon the same footing—but the

number and weight of auihvrities ave clearly on the other side.

« Although a father have power to give, at his pleasure, more to seme

and fess to others, WHEN HE DISTRIBUTES WEALTH ACGUIRED BY HIMSELF)

BRf2
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still an unequal distribution must NOT be made throug & partiality, resent-is fe

ment, or the like.”—Jagainatica.

Catayayana :—“ Tf a father during his life, divide the-property, lie shall.

not prefer one of his sons, nor exclude one of them from a share, without

a sufficient cause.”

*« «Without. a sufficient cause, such as duty and piety, a large family to.

maintain, or inability to earn his livelihood and the like, (as explained on,

the concurrent opinions of Jimutavakana and the rest) he shall not prefer

one son, or, distinguish him by assigning to hima larger portion ; nor shall

he exclude one of his sons from a share, or disinherit him, without a,suffic.

cient legal cause of exclusion, such as degradation and the like, or spon-.

taneous relinquishment. of his share. In like manner he should not give

the eldest a deduction equal to a twentieth part of the estate or the like,

without a sufficient cause, NAMELY THE VIRTUES REQUIRED. Consequent-

ly, if there be a sufficient cause, he may give a greater portion to one of his

sons, a deduction of a twentieth part and_so forth, to the first-born and the.

rest, and no share to an outcast, an eunuch or.the like. But ¢f he do give

a, greater portion. to one son, through pariiality, because he was born of a.

favorite wife, and give less or none to another son through resentment, or.

give the portion of an eldest son to his first-born THOUGH DESTITUTE OF

VIRTUE, THAT DISTRIBUTION IS INVALID.”

It is quite impossible to ascertain whether Jagannatha in this comment,

supposes the text of Cutayayana to relate to ancestorial, or to self-acquir-

ed property. Had it not been for his conclusion, 1. should have thought

that he had self-acquired property in view ; but when he says the distri-

bution, if unequally made, through partiality, or without a sufficient cause,

will be invalid, it cannot be supposed that he speaks of property which he

himself had repeatedly declared to be disposable at the pleasure of the
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possessor. On the other hand, if this comment be relating to ancestorial

property, it will be perfectly superfluous considering the many texts up-

en which Jaganuatha has inother places relied—but such is the satisfac-

tion to be obtained upon a reference to the Digest.

Vrikhaspati:—* Sons. to whom. equal, icss, or greater shares have been.

allotted by their father, should maintain such distribution ; otherwise they

shall be chastised.”

Jagannatha:—< According to Chandeswara-and others, this teat concerns.

wealih acquired by the father, W1THOUT CO-OPERATION OF THE soNs, and

the text of Menu concerns property acquired with their co-operation. Ac-

cording. to Jimutavahana and others, the text of Menu should be adduced.

in the case of partition demanded by the sons, and the text of Vrihaspati in

the case of partition made by the father of/is own accord:” ‘The text of

Menu referred to is as. follows: “If, among undivided brethren living

wilh their father, there be-a common exertion for common gain, the father

shall never make an unequal division among them when they divide their

families.”

In this (the Cal) age of the world, as we are told by Sri Crishna Tur-

calancara and many others, there is not any distinction to be made in the

shares of brothers on account of their qualities good or bad—and the law:

of Menu upon that subject is now obsolete. We may however vet have

recourse to it for the purpose of showing that the division must be equal,

as the distinction founded upon qualities, no longer prevails.

Menu then says, ‘ Ofall the goods collected, let the first-born, 1F HE

BE TRANSCENDENTLY LEARNED AND virtuous, take the best article, what-

ever is most excellent in its kind, and the best of ten cows, or the

hike.”
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“ But among brothers equally skilled in performing their several duties,

THERE 1s NO DEDUCTION OF THE BEST IN TEN, OR THE MOST EXCELLENT

CHATTEL, though some trifle, as a mark of greater veneration, should be

given to the first-born.”

“Tf a deduction be thus made, LET EQUAL SHARES of the residue be as-

certained and received ; but if there be no deduction, the shares must be

distributed in this manner,”

“ Let the eldest have a double share, and the next born a share and a half;

If THESE TWO CLEARLY SURPASS THE REST IN VIRTUE AND LEARNING $

the younger sons must have each a share. IF ALL BE EQUAL IN GOOD QUA-

LITIES, THEY MUST ALL SHARE ALIKE: thus is the law settled.”

The power of exclusion for certain causes is given by Apastaméba, to a

father. He says, ‘ Having satisfied the eldest with one chattel, let the

father, who makes a partition im his life time, “Te equal shares to his sons,

BUT EXCLUDE ONE WHO IS EMASCULATED, INSANE, OR DEGRADED.

T shall conciude these extracts by giving what Jagannatha has said.

“On the distribution made by a fathes in his life time,” and I believe it

will be found liable to the same remsirk which I before made on his com-

ment upon a text of Catayayana. He says of the father, « He may distri-

bute at his pleasure immovable or oiaer vroperty acquired by himself. In

the first place, he may reserve for himself as much as he pleases. Next,

having given to his first-born a suitable portion, according to law, as a to-

ken of greater veneration due to him, let him make an equal partition

among all his sons. But if one surpass the resé in piety or the like, a

greater share should be allotted to him; or if his conduc: be irreverent, a

less share; ifa heinous offence be imputable to one son, sv-h as enmity to

his father, or the like, no share shall be given tu hia, for i is recorded in
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the texts of Yajnyawaleya, Vishnu, and Harita, that partition made by a

father, is selely regulated by his pleasure, and that he may reserve a consi-

derable residue, of which the quantity is not limited. The double share,

assigned to the futher, must be understood as restricted to patrimony left by

ihe grandfather: yet he may distribute the precious stones, pearls and the

hike left by the grandsire, in the same mode with property acquired by him-

sedy, agreeably to the text ‘ of precious metals or stones, or pearls, coral,

and other movables, the father has power to give or sell the whole” Such

is the opinion of Jimutavahana and others. The texts of Baudhayana and

others, suggest equal partition among the sons, and a greater share for the

eldest. In applying the text of Catayayana, those of Baudhayana and the

rest must. be excepted in the cases stated by Raughunundana and others,
when filial piety, a large family to maintain, inability to earn a livelihood,

or other allowable circumstance, justifies unequal distribution; or when

disrespect, or hatred. towards the father, or other ‘bad quality justifies total
exclusion. It should not be argued that the phrase ‘without « sufficient

cause’ intends those virtues which constitule the sentority of sons. A father

has power to give greater shares to sons who are eminent for piety or the like,

THOUGH NOT ENDOWED WITH SUCH vIRTUEs ; for Nareda declares a fa-

ther to be destitute of such power then only, when he is governed by lust,

wrath, or the like. But if a malicious father do not call dutifal, a son,

however pious, but born of an unloved wife, and on the contrary, call him

an enemy to his father, what shall be the rule of decision? Since tHE

FATHER HAS FULL, POWER OVER PROPERTY ACQUIRED BY HIMSELF: and

since the greater allotment, in right of duty or piety or the like DEPENDS

SOLELY ON THE OPTION OF THE FATHER, if he do not give it, who shall

compel hin? But if he exclude his son from a share, calling him inimi-

cal to his father, de must prove that enmity in presence of the king, or bes

fore a-public assembly, and then refuse a share. EXcuusioN FROM INHEs

RITANCE, ON HIS OWN SIMPLE ASSERTION. IS: NOT VALID. But tge-HE

WISH TO ALLOT A GREATER SHARE TO THE SON OF A FAVORITE WIFE,
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THOUGH NOT DUTIFUL, CALLING HIM PIOUS ON ACCOUNT OF HIS MO-

THER, HE CAN ONLY GIVE THAT GREATER ALLOTMENT, AFTER PROVING

THE FACT ASSERTED.”

How is it possible to reconcile this with what we were told at the out-

set, namely, that “he may distribute at his pleasure tumovalble and other

property acquired by himself?” tis evident that the writer here speaks of

self-acquired property. And equally evident that what he says, is not-con-

fined to direction or advice, or to a declaration of fitness, bit that it abso-

lutely declares the distribution which a man may make at his own pleasure

TO BE INVALID if jus pleasure be the ruie by wuicé ie disposes of the pro-

perty.

Jagannatha proceeds, “ A fatier has doninion over property acquired

by himself. Should he give no share to-any one son though guilty of no offence,

and give a shure to one guilty of offences, who shall punisi him? It cannot

be affirmed, that, under the authority of the texts cited from Catyayana and

Baudhayana, the king may punish such a father. The daw propounds the

MORAL OFFENCE conunitted by a father slighting such precepts, but ordains

no fine; like the giver of gold to an improper object, thereby committing

an offence, but incurring no civil penalty.”

Here then we are to conelude, that a distribution of that which a man

may dispose of at kis own pleasure, will, if unequal, BE INVALID, wuless Lhe

inequality be justified by law—but that the distributer does not incur a tem-

poral penalty by his act. Our author continues in a strain upon which itis

quite needless to make any observation. He says, ‘| When this seeming’

difficulty is proposed, some lawyers reply ; since the son has u tille we the fa-

tiers estate at the very moment of his birth, without any other cause (for the

particle is exclusive iu the text ef Gautama, ‘even by birth alonea man may

gain ownership’) a father making an unequal partition withoud atlending
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to the rules prescribed in codes of law, and giving away the joint property

to any one person, shall be amerced by the king. It should not be argued

from the text of Devala that they have no ownership while the father lives.

Here is no difficulty, if the want of ownership consist in the want of rig ht

to aliene such property at pleasure: and it is seen, that a son is incapable

of aliening wealth at pleasure while the father lives, even though he pos-

sess several property; as in the text quoted in a former book, the phrase
«they have no wealth exclusively their own,’ must be explained to signify

only, that they are incapable of aliening it at pleasure: they are not desti-

tute of ownership in such wealth; for were it so it would incidentally pre-

vent religious ceremonies defrayed out of their wealth. Let it not be al-

jeced, that since the words ‘what they may gain,’ occur in that precept ;

and since it is necessary to establish ownership, because religious rites

could not otherwise be defrayed ; therefore it is right to explain the text

as signifying want of dependence: but in this case, since religious rites may

be accomplished with money furnished by the father, there is no failure in

the performance of ceremonies : why then take want of ownership as signt-

fying want of independence? The observation of Jimutavahana is therefore

justified. Since some title must be established, because the texts of law,

achich forbid unequal partition would otherwise be irrelevant, therefore in

this place also, the term ‘want of ownership’ must, from parity of reasoning,

signify want of independence. Nor should it be affirmed, that the law merely

shows a spiritual offence in making unequal partition, as in neglecting a

priest who attends in consequence of an invitation to assist at a Sraddha

~-the priest who attends, has no property in the food provided for the cele-

brafion, THOUGH IT BE IMMORAL TO WITHHOLD Ir. ‘The text of Nareda

shows THAT IF AN UNEQUAL DIVISION BE MADE BY A FATHER, IT IS IN~

vaLip. If unequal partition be erroneously made by the owner, and his

property be immediately divested by his volition, and property vested in all

ihe sons, or in him wiv RECEIVES THE GREATER PORTION, what useful

Ge
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consequence could follow from the consideration that the futher had xo power

to make such a distribution, WHICH NEVERTHELESS WOULD REMAIN IN

Force? Wherefore is the title of sons to their fathei’s wealth, even during

his life, admitted—but not the power of aliening it at pleasure. According-

ly the text cited in a former book is pertinent in tts Uteral sense. Coxcuiv-

ING THAT THE CONSENT OF THE SON IS PRESUMED IN THE CASE OF PRE-

CIOUS STONES, PEARLS, OR OTHER THINGS which have no long duration,

being given away by the father, this is propounded in respect of immoi aie

property: and the practice is such. Nor should tt be argued that a soa

cannot have property in the estate while the father lives, since it has been

established, that one property resists another concurrent title, lest proper-

ty by occupancy should arise in respect of a chattel not abandoned by its

owner. It is admitted that thieves and the hke, have property by occu-

pancy even ina chattel which was not abandoned by the owner ; ur sup-

posing it true, the difiiculty is removed by ailirming, that one property only

resists an incompatible property. | The title of three descenc: ics, during
the owner’s life, is mentioned by Baudsayana not as predic property

immediately vested in the son, or other heir, but ws produciug a right,

which entitles him to aliene it af pleasure, but which takes effret ondy, after

the father’s property has expired. Titus they resolve tte seeitag de ficult.”

Let us now see what Jagannatha says to this resolution of seeming dif-

ficulty. In the first place we must give him the credit of having under-

stood it, and that is a credit in which I cannot pretend to share. Ee

says, ‘ But that is wrong ; since there is no authority for establishing

such property within property ; and the law of equal partition bears a Ciier-

ent import. For example, equal partition may be considered as PRECEP-~

tive like the maintenance of a family out of a man’s own wealth. Thus the

support ofa married daughter residing in her father’s house, (for so the term

is explained by Vijnyanéswara,) is approved by Yajnyawatcya although she

have no title to the estate 5 und there ts no difference so far as the proof of
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property is concerned, between the enjoyment of a maintenance, and the re-

ceipt of a share. Vachespatt Bhattacharya and others also, do not admit

of the son’s vested title in the paternal estate, during his father’s life.”

Whether or not, Jagannatha has defeated his adversary, I shall leave

others to determine, but there cannot be a doubt of his having refuted

himself. He first tells us that a father “‘ may distribute av HIS PLEASURE

immovable or other property acquired by himself.” He then says, “ Exclusion

jrom inheritance on HIS OWN SIMPLE ASSERTION IS NOT VALID ;” and again,

<< equal partition may be considered as PRECEPTIVE, like the maintenance of

the fumily out of « man's own wealth.” ‘That is, he is under a moral obli-
gation by which he may be actuated or not, according to his own will.

In short, we are taught that there is a plain and obvious distinction be-

tween the righ! a man over sedf-acquired, and his right over ancestorial,

property—and then we learn that his right in each case is precisely the

same.

The prevalent opinion certainly is, that a man cannot give the whole of

his ancestorial immovable property to one son, in exclusion of the rest of

his sons—but that he may dispose of every sort of self-acquired property,

and of axcestorial movable property, according to his own pleasure.

From what has been stated, we may, I think, conclude that the moral

restrain applies equally to every description of wealth, and that an w-~

equal distribution of any, is ethically wrong.

The right however, is admitted in the one case, and denied in the other

-—and where the right is admitted, it can hardly be said, that a gift made

according to the donor’s will is to be invalid, because he has given according

fo dis own pleasure,

Gge
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I am aware that a distinction may be made; it may be said that a man.

shal] be at liberty to dispose of lis property without any reason—but ine

shall lose the privilege of free agency by assigning a false or a bad rea-

son for the disposal.

A conversation which I had with the two Supreme Court Pundits does

not indeed lead me to suppose that such a notion as this is actually enter-

tamed, but as it may throw some hght upon what follows, I shall give

the dialogue with as much fidelity asI can. I took notes as it passed,

and made out the whole immediately upon my return home, from the

Court house.

The Pundits had declared that a father could not make an unequal dis-

tribution of ancestorial immovable property, without being able to assign a

reason for it-~but it appeared to me from the result, that the reason, of

safisfactory to him who makes the unequal distribution, will be sufficient to

justify a preference given to one son. Of that however others may judge;

the conversation was in substance, as follows :—

A. The father, you say, may give one son, a larger share of the ancesto-

rial immovable property, provided that son shall have treated him (the fa-

ther) with more respect or affection than the other sons—or, provided he

had conducted himself, more than any of the other sons, to his father’s sa«

tisfaction.

B. Yes, certainly.

A. Then who is to judge of the extraordinary respect or affection, ma-

nifested to his father, by the favored son?

B. The father to be sure. There is no ether person by whom a judge-

ment can be formed on the subject,
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A. Then that leaves it entirely in the father’s power at his own mere will,

to give any one son, a larger proportion of his estate, than is to be given to

the others.

B. No; by no means. Ff, for instance, it was discovered, that the gift

was really made from the father’s extraordinary love for the mother of this

favored son, the gift would be set aside.

A. Would you set aside the gift made to a son, merely because his mo-

ther was the wife, who was the most beloved of his wives, by the father?

B. Certainly not; but the gift would be set aside upon a discovery that

it had been made out of affection for the mother, and not on account of

the son’s own merits.

A. Then if a son really had pre-eminent merits, the gift to him will held

yood, although his mother was the most beloved of all his father’s wives.

B. Yes; but the mother being the most beloved wife, might create a sus-

picion respecting the favor shown by his father, to her son.

A. Will it not follow that a son of the most, may stand in a worse si-

tuation, than a son of the least, beloved wife? A gifi made to the son of

a wife not beloved, will be presumed to have been made on account of the

merits of that son. Yet a gift to a son of the most beloved wife, will be

viewed with suspicion, because love for his mother, and not the son’s me-

rits, may be supposed to have occasioned the preference.

B. That may be, in some measure true. Yet stiil che merits of the son

so favored, must be ascertained.

A. But in one case, the gift itselfmay be some evidence of merit—for having
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been made without any other apparent cause, merit will be presumed to

be the motive. In the other case, a beloved object having been mother of

the donee, a presumption, or a suspicion will arise, that the gift was made

from a love for the mother, and not on account of the son’s merits.

B. That may be so, but the decision will depend upon evidence.

A. Then the case stands thus :—The gift will not be invalid, because

made to a son of the must beloved wife—but supposing it really to have

been made by the father on account of the love which he bore to the do-

nee’s mother, how is the fact to be ascertained if the father himself will

not acknowledge this cause of preicrence? — Respect or affection on the

part ofa son towards his fatheryou adiuit to be a just cause of preference.

You also admit that the father lumself is to judyee of this respect or affec-

tion; and there is not any thing to prevent a son of the most beloved

wife from being mere respectful and affectionate, than any of his other

sons, to the father.

B. The son's behaviour may he proved, and if it should appear that he

was not, by his conduct, more worthy than the other sons, then the gift

will be set aside.

A. Evidence, I admit, may be adduced to prove that a favored son has

been worthless or abandoned—but whether he has given more satisfac-

tion than the others have given to his father, the father alone can decide;

and I presume that the father’s preference is to be justified by the effect

which his son’s conduct has produced upon his mind.

B. No, that is not so; because the father may judge partially, and be

pleased with the acts done by a son of his most beloved wife; although
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if the same acts were done by the son of another wife, they would he ‘dis-

pleasing to him. ‘This is to be judged of by the law.

A. That might be proper, if there was a law by which it could be judg-~

ed, and if the facts were such as admitted of adjudication. |The end of

respect and affection, is to give satisfaction. 1s this to be attained by as-

siduity?

B. Yes; assiduity is one of the means by which that end may be at-

tamed.

A. Generally speaking it may be so. But is it not possible, that a son

really more desirous than any of the others to please his father, may have

studied his humours and discovered that of all things he disliked assiduity

the most? If from the very respect and affection which you admit ought

to entitle him to preference, he refrains from assiduity, and thus succeeds

in giving satisfaction—would you set aside a gift made in his favor?

B. No; not if he acted from kindness and affection, and thereby gave

satisfaction to his father.

A. But who is to judge of the motives from which he acted —and if he

really gives satisfaction tu his father, will you uot give him credit for hav-

ing intended it?

B. It ought to be so, if the contrary dues not appear.

and I de

pot see how it can appear, ercept trou: au acksowledgement of iis own,

A. How is the contrary to appear? tile gives suins faction. Ss

that he did not intend it.

B. This may be judged of from circumstances.
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A. Itis possible perhaps that the motives of his conduct may be ascertain-

ed by circumstances—but in general the effect produced, will be the most

certain test of the intention. It might indeed appear that the nature of a

father was such, as to make him pleased with ill usage—but this is not to

be supposed.

B. Such a thing is not to be supposed—but if it should appear that the

case was so, the gift would be set aside—because there must be merit on

the son’s part.

A. If there be ever so much merit, the father is not bound to reward it,

He may reward it if he pleases.

B. That is very true.

A. Then he exercises his own judgement and rewards what he conceives

to be merit. Low is he to be controlled?

B. Not unless it appears that he was mistaken,

‘A. He cannot possibly be mistaken as to having been pleased or other-

‘wise, by the conduct of his son. It seems then to be reduced to the san’s

motive— and the kindest motive may make him refrain from i:mporéunate

attentions or open acts of affection. Ife may be convinced that even a

seeming inattention, will be the conduct most pleasing to his father-—and

so it may prove to be by the preference given to a son, who so conducts

himself.

B. Yet if it can be discovered that the son did not act with affection

and respect—or that the father was mistaken in preferring him to has othes

sons, the gift will be set aside,
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A. Does it not now come to this? The father may give a preference to

chat son who has treated him with the most affection and respect—on the

decrees ofaffection and respect the father is to judge. He decides accord-

ing tohis conviction. As to what really pleased himself he cannot be mis-

taken. It is admitted that extraordinary love for the son’s mother will not

defeat the claims which he may have, in virtue of his own conduct to his

father. He gives more satisfaction than the other sons give, Tow is it to

be shown that he did not intend to do that which he bas actually done?

Mere the conversation ended ; the Pundits declaring that they could not

vay more than they had said.

It is not, I think, easy to conceive how such reservations can qualify the

absolute right of making an axequal distribution, even if it should proceed

from the father’s caprice.

1 shall now give the substance of an opinion delivered by the Pundits

to the Master of the Supreme Court on the 5th of April, 1821. The whole

will be found, question and answer, in the appendix. The case was one

ef a father who had eleven sons, and property to the amount in value of dex

lukhs of Rupees: out of this property, he had, in his life time, given an

nucestorial Tulook to the value of one lak’ of Rupees to onc of his sons.

The son who received this ancestorial tnmovable property in the life time

of lus father, shared upon his death equally with the other ten brothers

ur the reside; that is, he got one lakh of Rupees out of feu lukhs, and

rot his proportion of the remaining nine thks, as he would have done if

he had not received any thing from his father, and as if the xéze lakhs had

‘nade the whole estate,

Khe Pundits declared that a father could not give tke whole of his ane

Wh
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cestorial landed property to one of his. sons, to the prejudice of the others—

but if one had a larger family than the others, or was infirm, that the father

might make an unequal distribution in his favor, That a father might in

his life time, give away an aucestorial Tulook to one of his sons, provided

he left at the time of his death, sufficient for tie support, in a respectable

manner, of the rest of his family. That he might give away such ancesto-

vial Talook to one son, ALTHOUGH THAT SON HAD NOT A LARGER FAMILY

THAN THE OTHER SONS, AND ALTHOUGH HE WAS NOT INFIRM, IF THE

SON TO WHOM HE GAVE THE ancestorial Tulook, WAS MORE ATTENTIVE

TO HIM THAN THE OTHER SONS WERE. (‘THAT THE FATHER WAS TO

JUDGE OF THE ONE SON BEING MORE ATTENTIVE TO HIM THAN THE

OTHER sons, but that he must judge according to the shastras. That if

the father had eleven sons, some of age and some under age, WHO ALL BE-

HAVE TO HIM EQUALLY WELL, demight, in his life time, without contem-

plating a division of his estate, or his own death, give to kis ELDEST SON,

a Yulook, being ancestorial property, worth a lakh of Rupees, the whole pro-

perty being worth ten lukhs—vTHAY SUCH GIFT Is VALID—and that it might

be made TO ANY ONE OF HIS sows, as well as to the eldest son. That such

gift will NOT DEPRIVE THE SON SO OBTAINING 11, of his proportion of the

remainder of ihe property, when vl comes to be divided. That the extent to

which a father may go, in making a gift of his ancestorial property to one

son, is not specified. Phat out of ancestorial property worth ten lakhs of

Rupees, a father may give to ANY EXTENT fo one of his sons, PROVIDED

HE LEAVES ENOUGH FOR THE OTHER sons. But that he cannot make

such gift, of ancestorial property, to any person not his son, although he

may give a small proportion, about one biggah, for instance, out of fifty

biggahs, for charitable purposes.

Before I conclude this chapter, I shall compare this opinion with that

which one of these Pundits (Tarapershad) gave to the Sudder Dewannce

Adawlut, upon a similar question. Tarapershad had died, and had been
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encceeded by another, between the time when the above opinion was

given, and the time of my conversation which has been recited. So far,

therefore, as the opinion, and the conversation agree, we may say we have

the concurrence of three Pundits.

In the opinion it is said, that a father may make a gift to any one son, if

that son was the most aééentive to him or if all his sons were equally at-

tentive. That he (the father) is to judge of this attention, but that he is

to judge according to the Shastras. From the conversation it may be in-

ferred, that a judgement is to be formed by the same criterion—but it ap-

pears to me, that the whole difficulty remains. The right of preferring

one son tv another, depends upon sensation alone, and if that cannot be

brought to a standard, the father’s own will, or opinion must, as I con-

ceive, be conclusive as to his right,

In the opinion given by the Pundits, to the Master of the Supreme

Court ; there is certainly an apparent contradiction. The Pundits say the

father may make a gift to that son who had been more attentive to him

than his other sons had been. ~Dhat he is to judge of the degrees of atten-

tion—but that he must jucge according to the Shastras. They again say,

if all the sons behave equally well to their father, (i. e. if they have been all

equally attentive) that he may make a gift to any one of them. Here we

have a distinct assertion of the father’s right to make a gift to any one of

his sons, without assigning any ctuse for his preference. Tow then, can

it be said that the father must form a judgement upon the relative atten-

tions of his sons, and that he must form his judgement according to the

Shastras ?

Tlaving gone so far, may I now venture to say that the true, and only

intelligible, question is, Has the father, or has he not a right to make any

unequal distribution among his sons, of ancestorial inmovadle property 2

Hhe2
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It is trifling to say that he may do so, upon certain considerations,, if

these considerations be imaginary, or if proof of their real existence can-

not possibly be cbtained.

However sinful the act may be, it is as I coneeive, admitted that a man

can legally, give away from his family, or make unequal distribution

among them, of movable property, whether ancestorial or self-acquired—and

that he may dispose, in the same manner, of self-acquired immovable pro-

perty.

Whether or not his direct descendants, in the male line only, (i. e. his

sons, grandsons, and great grandsons,) are protected against his gifts,

or unequal distribution of ancestorial immovable property, may perhaps be

said, to have been as yet unadjudicated.

I shall hereafter notice the decisions which have taken place in the Sud-

der Dewannee Adawlut respecting the right of a man to make an unequal

distribution among fis sons of ancestorial inmovaéle property. In the Su-

preme Court, this right does not appear to have been ever doubted. De-

cisions certainly have taken place, in which such a right may be said te

have been assumed—and upon one occasion, the Court has declared dis-

tinctly, that the possessor of axcestorial immovable property, may make

an unequal distribution of it among his sons by his will.

In the canse between Rajkisno Bonerjea § ul. v. Taraneychurn Bo-

nerjea & al. (in which the Pundits gave the opinion I have spoken of) an

issue was directed to try whether or not the Jalook which had been given

to Turaneychwn Bonerjea (for he was the son who had received a gift of

it from his father) was his separate property. This issue might have

raised the question of law, as to the father’s right of making such a gift~

but it never was tried.
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it was directed in August, 1819. In March, 1820, it was, by consent

of the parwies, referred to the Master to enquire and report touching the.

matters in difference. The issue was to be retained until the report should

be made—and if the report should be confirmed, judgement was to be

signed accordingly. Among other proceedings in the Master’s office, the

Pundiis were examined in April, 1821; and in February, 1822, the Mas-

ter reported (and his report was confirmed without opposition) that the

Talook in question was the separate property of Taraneychurn Bonerjea.

Here the matter rests, and the proceeding has been hitherto acquiesced in.

A case has been decided upon the will of Soorjeecomar Takoor in the

Supreme Court. This case will be more fully stated in the chapter on

Wills.

Soorjeecomar left a widow but no child ; and he made a will by which

all his property, consisting in part of ancestorial immovable estate, was

given to his brothers. By this will he had made a provision, which he

considered to be a suitable one, for his widow.

The will set up was alleged to have been forged, and upon that ground

alone, it was contested by the widow. — It was found to have been duly

execated, and here the case ended.

If it had been established as law, that a man cannot make a gift or an

anequal distribution of ancestorial immavatble property to the prejudice of

any of his descendants, it might not have followed that he, being childless,

would be held under the same restraint, when giving to his brothers, where

ihe widow is to be prejudiced by the gift.

In principle however, it appears to me, that a discrimination could

nardly be made, without subtility. The parties, in cases which have been
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determined, were descendants, but a widow, where there are not descend-

ants, is the undoubted heir, although she may not have more than a life

interest in the estate. This interest she has in ancestorial immovable, as

well as in other, property ; and if it be certain that a son cannot be disin-

herited by his father, it is not easy to conceive how a widow, no son being

in existence, can be disinherited by her husband. If there be sons, she is

to be provided for, like the sons, upon partition.

T do not know that such a question, as that relating to the widow’s rights

in this respect, has ever been raised. It was open no doubt, in the case

of Soorjeecomar Takoor’s will, and, as the Court was at the time full, lam

sorry that it passed sub stfentio, for in that, and all other eases the deci-

sion of a Court, competent to decide, would certainly have been very

desirable.

Upon a comparison of what has taken place in the Supreme Court, with

what has taken place in the Sudder Dewannee Adawlut—and a compari-

son of the decisions in the latter-court with each other, I fear we shail not

be satisfied that the law respecting aright in the possessor to dispose of

ancestorial immovable property at his pleasure lias been finally settled. If

the existence of such a right should be recognized, all further enquiry will

be superfluous—but if the right shall be denied as it may prejudice descend-

ants, I know not how it can be admitted to the prejudice of widows.

‘In the present chapter 1 propose to confine myself to the law as] find

jt written in the books, and to decisions which have taken place in the

Sudder Dewannee Adawlut.. When I come to the chapter upon Wills, U-

shall have occasion to notice the proceedings which have taken place im

the Supreme Court upon this important subject.

I do not presume to give any opinion of my own—but on this point, as
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well as on other points, I have ventured to offer some (having suppressed

many) of the observations which occurred to me, in a confidence that they

will not be deemed obstrusive, or attributed to arrogance upon my part.

I shall now proceed to the decisions which have taken place in the

Sudder Dewannee Adawlut, upon this very important subject.

‘The first case came before, and was decided by, the Supreme Council,

then the Sudder Dewannee Adawlut. This was in February 1792, and

prior to an existence of the Sudder Dewannee Adawlut, as it is now esta-

blished.

The case was that of Eshanchund Rai v. Eshorchund Rai, and it is re-

ported page 2 of the Sudder Dewannee Adawlut Reports, vol. Ist.

It was as follows—In the year 1781, Kishenchund, Zemindar of Nud-

dea, by a deed of gift, executed shortly before his death, reciting that he

was infirm, and approaching to his end; that his Zemindary (termed by

him his Raj or principality) had never been divided ; and that he wished to

prevent quarrels among his sons, respecting it, after his death ; settled the

whole Zemindary, with its honors, on Shecchund, the eldest of his four sur-

VIVING sons, with provisions for the three younger sons payable out of the

Mohashira, or proprietary income of the Zemindary.

It appears by the report that Kishenchund had had six sons, but that

two of them were dead, having left adopted sons, for whom also Kizhen-

chund made a provision. By the report, it is not set forth that Sheochund,

the eldest surviving son of Kishenchund, was the eldest of the family—yet

1 should think (considering the opiniens of the Pundits,) if either of the

deceased sons, had been thc elder brovher of Sheochund, that it might have

made a difference in the case.
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The report however proceeds: The eldest son (i. e. Sheochund) was ac-

cordingly put in possession of the estate—and was succeeded, upon his

death by Eshorchund (the Respondent) his son.

In August, 1789, Eshanchund (the appellant) one of the younger sons of

Kishenchund, brought his suit in the Zillah Court of Nuddea, against his

nephew Eshorchund.

In this suit Eshanchund claimed a fourth part of the Zemindary. This

claim he made, as one of the sons of Kishenchund, on the ground, that by

the Hindoo laws of inheritance, each of the sons was entiiled to a portion,

that the disposition made by Kishenchund was not a gift, aud, at all events

that he had not by law, the powerto make one. Against this claim Eshor-

chund set up his title to the whole estate, upon the deed of gift made by

his grandfather, in his father’s favor.

The question was, whether or not Kishenchund was legally empowered

to make the gift which he had made of the Zemindary.

Numerous Pundits, of different parts of the country were consulted 5

and by amajority of their opinions, a settlement of the Zemindary on the

eldest son, with a provision made for the younger sons, WAS PRONGUNCED

TO BE LEGAL,

The Judge of Nuddea decided in favor of the validity of this gift, and

the title derived from it by the defendant... He accordingly declared the

defendant to be entitled to the whole Zemindary, sudject to the pecuniary

provision which had been made for the Plaintiff—and the Sudder De-

wannee Adavlut, upon the Plaintiff's Appeal, affirmed the Judge’s decree,

The opinion delivered by two distinguished Pundits (Jagannath and

Kerperam) was founded on the following reasons:
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ist. According to law, a present made by a father to his son, through

affection, shall not be shared by the brethren.

2d. Whut has been acquired by any of the enumerated lawful means, A-

MONG WHICH, INHERITANCE IS ONE, ¢s a fit subject for gift.

3d. A co-heir may dispose of his own share of undivided property.

4th. Although a father be forbidden to give away land, yet, iF HE NE-

WERTHELESS DO $0, HE MERELY SINS, BUT THE GIFT HOLDS GOOD. _

5th. Raghunandana in the Dayatatwa, restricting a father from giving

iAnvs to one of his sons (but clothes and ornaments only) is at variance with

Jimuta Vahana, whose doctrine he espouses, and who only says, THAT A FA-

THER ACTS BLAMABLY IN SO DOING,

6th. A principality may lawfully, and properly be given to an eldesé son,

Of these reasons it will be seen, that the 1st, 2d, 4th, and Sth, without

reference to the nature of the property in question, declare the father’s right

to make an unequal distribution, or a gift, of ancestorial immovable proper-

ty. Nay, in the second reason, this right is founded upon the very fact of

the property being acquired by Inheritance.

The publication of these reports was not begun for several years after

the above decision took place-—I infer from their heading that the first

number could not have been printed before the year 1805.

A remark upon the case has been subjoined to it, which I presume, is

from the Judges, or one of the Judges, of the Sudder Dewannee Adawlut.

tis as fellows:

qi
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«* Admitting the father’s disposition of his estate in favor of his eldest

son, to have been an improper exercise of power on his part, as possessor of

the HEREDITARY patrimony, still the VALIDITY of a gift ACTUALLY MADE

by a father, ts affirmed by Jimuta Vahana. For since the gift of the entire

estate to a slranger WOULD HAVE BEEN VALID, (however blamable the act

of the giver might be,) the donation in favor of one son, with provision for

the support of the rest, would seem to be equally valid, according to the

doctrines received in the province of Bengal. And, after extending to the

case of sons, no less than to that of strangers, Jimuta Vahana’s position res-

pecting gifts valid, THOUGH MADE IN BREACH OF THE LAW, tt becomes ne-

eessary to the consistency of the doctrine, EQUALLY TO MAINTAIN, that a

father’s IRREGULAR distribution of the patrimony at a partition made by

him in his life time, IN PORTIONS FORBIDDEN BY THE LAW, Shall, in like

manner, BE HELD VALID, THOUGH, ON HIS PART, SINFUL. No opinion

was taken from the law officers of the Sudder Court in this case. But it

has been received as a precedent WHICH SETTLES THE QUESTION OF A FA

THER’S POWER TO MAKE AN ACTUAL DISPOSITION OF HIS PROPERTY,

EVEN CONTRARY TO THE INJUNCTIONS OF THE LAW, WHETHER BY GIFT,

OR BY WILL, or sy pIsTRIBUTION OF SHARES.”

Thus, as it appears to me, this decision has been adopted, and confirm-

ed by the Sudder Dewannee Adawlut.

Tt must be observed that the law of the Mithila school, is different from

that which prevails, (or rather that which by the above decision seems te

have prevailed,) in Bengal—and yet the case of Sham Singh, appellant, v.

Mussumut Umraotee, on the part of Kalee Sur Singh, a minor, respondent—-

Sudder Dewannee Adawlut Reports—Case 13 of 1813—may cast some

doubts upon the law, even as it prevails in Mit? hila—for it would appear,

that there, a man may by deed make a gift of property to one son, provid-

ed the gift be accompanied by possession. At all events, as the doubt
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seems to have arisen upon the ground of the case being one, which ought to

be decided by the law as tt prevails in Mithila, it may be inferred that it

would have been otherwise by the law as it was then supposed to prevail

in Bengal.

In the year 1804, Sham Singh (the appellant) brought an action in the

Zillah Court of Bhagulpore to recover from Musswnut Umraotee (the Res-

pondent) one half of the Talook of Bikrampore Chukramy. It was stated

by the plaintiff, that the estate in question descended from Hurhur Singh

to his two sons Joyraj Singh (the father) and Udbhoot Singh (the uncle of

the Plaintiff.) That Udbhoot Singh, being the elder brother, his name was,
according to usage, registered in the office of the Collector, but that he

and Joyra) Singh jointly, shared the profits of the estate. That Joyraj

Singh having died, his son, (the Appellant: succeeded to his (Joyraj Sing’s)

rights, in partnership with his uncle (/dbhoot Singh. That during this part-

nership, Uddhoot Singh purchased, out of the profits of the ancestorial es-

tate, in his own name, but upon the joint account of himself and the ap-

pellant, the Mouza of Jyp20r Chohur and another village. That in the

year 1210, B. S. Uddbhoot Singh died, leaving the respondent, his widow,

and two sons; Kalee Sur Singé, and Zalim Singh. That in the same year a

proclamation was issued by the Collector of the Zillah of Zirhooé, in which

district the estate was then situated—but from which it had been subsequent-

ly separated, and annexed to Bhaguipore. That this proclamation re-

quired the heirs of Udbhoot Singh to come in and make a settlement for

the lands, but that the appellant was prevented by severe illness from

hearing of the proclamation. That the respondent appeared before the

Collector as heir of Udbhoot Singh, and procured a settlement of the whole

estate tn her own name. That she wrongfully took possession of it all, and

still withheld from the appellant, the half share to which he was entitled,

and which by his action he sought to recover,

Tie2
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To this demand, there was.a general denial of the trath. of the plaintiff’s.

statement—and the defendant alieged that Hurhur Singh (the father of

Uddhoot Singh and Joyrajy Singh) had a short time before his death made

a gift of the whole estate to his eldest son Udbhoot Singh, and made a pe-

cuniary provision for the younger son Joyraj Singh. That Udbheot Singh

accordingly took possession the year after his father died, and kept pos-

session until he himself died—-that he took and kept possession as sole pro-

prietor That, before his death, he bequeathed the estate to his eldest son,

Kali Sur Singh; during the period of whose minority, the respondent

Mussumut Umraotee was to be the- manager. That the appeHant’s father

Joyraj Singh, had never enjoyed any share of the estate with his brother

Uadbhoot Singh—-and that the appellant had. not any right to the share
which he claimed.

The Pundit of the Ziliah Court declared the gift by a father of the whole

of an ancestorial immovable estate to one of his sous to the exclusion of ano-

ther (if that other was not necessarily DISQUALIFIED for participation, on

account of some defect natural, or incurred) TO BE ILLEGAL. He further

stated that sons were entitled to EQUAL, participation in an ancestorial: es-

tate. Vhere was evidence to prove the purchase of Jypoor Chohur and

the other village by Udbhoot Singh to have been made. on the joint account.

Upon this, possession of the half share: claimed by the plaintiff, was de-

creed to him.

The respondent appealed from the above decree to the Provincial Court

of Moorshedabad; and the Pundit of this Court declared, that the gift

whereby Hurhur Singh was stated to have conferred THE WHOLE. OF HI3

ANCESTORIAL IMMOVABLE ESTATE ON HIS ELDEST son Upsuoot SINGH,

WAS VALID. The decree of the Zillah Judge was hereupon reversed, and

the appellant was adjudged to be entitled to maintenance only, from the res-

pondent,



OF GIFTS, AND UNEQUAL DISTRIBUTION. 277

From this reversal, Shan Singh appealed to the Sudder Dewannee Adaw-~

dut—and there ‘ it appearing that the estate, to the half of whic. the ap-

pellunt laid claim, had been generally considered as SITUATED IN THE VRO-

vince oF MitHina, and the parties themselves having in answer ta a ques-

tion put by the Court, admitted that their religious ceremonies comuected

with funeral and marriage, and other observances, WERE GOVERNED BY THE

Mrr'Hiva Saasrer, the opinions of the law officers of this (the Sudder De-

wannee Adaclul) Court, of the Provincial Court of Patna, and of the Zil-

lah Court of Tirhoot, were required, as to the legality, or otherwise, (accord-

inG to THE MirHina Srasrer) of the alleged gift by Hurhur Sigh, oF

THE WHOLE IMMOVABLE ANCESTREL ESTATE TO HIS ELDEST SON UpsuHoor

Sincu. = The Pundits of the Zillah and Provincial Courts, pipFERED IN

OVINION with regard to the law inthis ense, such gift being pronounced is-

vaLip by ihe Pundit of the former Court, and vaLip by tiat of the latter.”

The Pundits of the Sudder Dewannee Aduwlut, were then called upon

to state, by the Hindoo law as currentin Mithila, whether the gift set up

by the defendant was valid, and whether it would be complete without sei-

ain being given by the donor in hus life tune.

The opinion of these Pundits was such as to induce the Sudder Dewan-

nee Adawlut to affirm the decree of the Zillah Judge—and to reverse that of

the Provincial Court. Sham Singh therefore, the appellant, became entit-

fed to half of the property which had descended from Hurhur Singi—and

also to half of that which had been purchased by Udbhoot Singh with the

profits arising out of Hurhur Singh’s estate.

Previously to this decision, and in the year 1812, another decision which

T shall next mention, had passed in the Sudder Deiwannee Adawlut, by

which it was declared, that a @ift made by a father of the whole of the an-

cestorial properly TO ONE OF HIS SUNS,IN EXCLUSION OF THE OTHER SONS,
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WAS A VALID GIFT ACCORDING To THE Hinpoo LAW AS IT IS CURRENT

IN BENGAL.

From what I have already stated, I infer that the Sudder Dewannee

Adawlut would not have entertained any doubt, if the case of Sham Singh

v. Mussumut Umraotee had depended upon the law as it is current in Ben-

gal—but, that the question was doubtful, as it depended upon the law of

Mev hil.

T shall now give a few extracts from the opinion given to the Sudder

Dewannee Aduwlut by the Pundits of that Court, because they appear to

admit that the whole ancestorial property may be given, (previded the pro-

per forms, and possession, accompany the gift) by a father to one of his

sous, in exclusion of the other sons, even according to the (aw, as té prevails

in Mithila.

The Pundits say, if a father shall thus express himself with reference

to his eldest son, ‘He wall become sole proprictor on my death, and my

younger son will be provided for by him, with a suitable maintenance” the

gift cannot take place, FROM THE OMISSION OF THE worb ‘ Daw (donati-

on) in the expression; which, both according to the Shasters, and the

ewrent practice of the country, is essential to complete the gift.

They goon to say supposing the word ‘Daw to have been expressed

in the above sentence, stéll the gift cannot be considered valid ; because, a

futher and a son possess an equal right tn ancestorial unmovable property—

consequently the younger brother's right is established, and the estate becomes

joint property, the gift of which is illegal, AND A VERBAL GIFT UNDER ANY

CIRCUMSTANCES, OF IMMOVABLE PROPERTY, UNLESS SUPPORTED BY A

HIBLENNAMEH, IS INVALID.

The Pundits then say, “The authorities agreeably to which this (their)
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éebusta has been delivered are the Vivada Retnecara, Smriti, Samoo-

chyu, Vivada-chundra, Vivada-ehintamoni, and OTHER TEXTS CURRENT IN

Miv wins.”

The texts cited go to show that the rights of a son, and grandson, to

property acquired by the grandfather, are equal—that neither shall have

greater nor less than another, and that the son of the deceased has no op-

tion to give it away ;—also, that this right extends to movadle, as well as

to emmovable, property acquired by the grandfather. That a verbal mort-

gage is valid, of the mortgaged property remains in the hands of the mort-

gagee—but that A GIFT Is NOT VALID UNLESS THERE BE A DEED EXECUT-

SD BETWEEN THE DONOR AND THE DONEE. Further, that sale, mort-

gage, partition, or gift, of tmmovable property, 1s vALIp, provided a deed

be executed to that effect, in which case, ALL CAUSE OF COMPLAINT IS RE-

MOVED.

In answer to a second question, these Pundits say, Supposing the do-

nor to have made a gift of the above mentioned property, BUT NOT TO HAVE

GIVEN THE DONEE SEIZIN DURING HIS LIFE TIME, THR VERBAL GIFT IS

INVALID, BECAUSE THE DONEE HAS NEVER BEEN IN POSSESSION OF IT,

The authorities cited go to prove that a hibbennumeh executed, and at.

‘ested by credible witnesses, shall not be valid wzless possession shall have

een given.

Whether or not a deed of gift, with possession delivered, would be suffi-

ventin Mithila, to make a valid title to the property, may be considered

-but at all events the decision now spoken of, was founded upon the

flindoo law of Mithila, and upon that law alone. It will be seen, that even

‘von the ground of the Mithila law, there was a disagreement in opinion

-etween the Zirhcot, and the Moorshedabad, Pundits.
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T now come to the case of Ramkoomar Neaee Bachesputtee v. Kishen-

kunkar Turk Bhoosun, Cause 18 of 1812, 2d, Sudder Dewannee Adawlut

Reports, page 359.

These parties were full brothers. The Respondent Kishenkwnkar, the

elder, and the appellant Ramkoomar Neaee, the younger.

In 1803, an action was brought in the Registrar's Court of the Zillah of

Nuddea, by the appellant, to recover from the respondent, (fis elder bro-

ther,) agarden in Mouza Bhatpara. The appellant, (the younger brother, }

claimed this garden as having been part of the estate of Ramcont’h Soob-

harn his father, who, as he (the appellant) alleged, had by a Danputra,

(or deed of gift) made over ihe whole of his property to him (the appel-

lant.)

The appellant alleged that his father had, in 1795, made over the whole

of his property, real and personal, to him. That he had since then, been in

possession of it all, with the exception of the garden in dispute—and that

the respondent had in the year 1801, possessed himself of the said garden.

It will be here observed that on an allegation by the younger brother,

that his father had made a gift to him of the whole property, this proceed-

ing was instituted for the purpose of recovering a garden, which had been

the father’s, and which was the only part of the father's property, not in

actual possession of the younger son. The year 1795, (the period at which
the appellant alleged his father had made a gift of all his property to him)

corresponds with the Bengal year 1202.

‘The respondent, admitting the garden to have been part of his father’s

estate, pleaded that he (the father) had in the B. Y. 1191, made over to

him, by a deed of gift, one half of his property real and personal ; and that
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afierwards, in the B. Y. 1201, he had executed another deed of gift, trans-

fesring the remainder of his property to him (the elder brother,) averring,

that sine e this latter period, he (the elder brother) had been in possession

of gue whole of his father’s estate, the garden in question included.

These three several deeds of gift were produced before the Registrar of

the Zillah Court of Nuddea, who issued a perwannah to the father of the

coutending parties, (for he was still alive) calling upon him to attend in

person, or by Vakeel, and to declare as to the authenticity of the deeds,

produced by the several claimants. The father in his answer, declared

that he had never made over any part of his property to his elder son, (the

respondent) who had always behaved undutifully towards him, and that

the deed produced by the younger son (the appellant) was authentic. The

Registrar decreed possession of the lands to the appellant, with costs

against the Respondent.

‘The Respondent appealed from this decree ef the Registrar, to the

Judge—and further evidence was taken. The father still adhered to his

dormer declaration, and the Zidlui Judge affirmed his Registrar's decree.

The father, Ramkaunt, died, and an appeal against the two former

decisions was preferred by the Respondent, to the Provincial Court of

Appeal.

This Conrt passed a decree, reciting, that the evidence on each side, as

to the execution of the respective deeds of gift, was equally entitled to cre-

it, That the father, from his extreme age, was probably not in the full

cossession of his reason, and had been persuaded by his sons, alternate-

‘y, to execute all the deeds. That the deeds, executed under such cir-

cumstances, were inadmissible by law, and that, setting them aside, each

35
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party was entitled to share equally in his father’s estate. The former de-

erces were therefore reversed, and a motety of the disputed land was adjudyed

to each party.

Ramkoomar, dissatisied with this decree, presented a petition for a

special appeal to the Sudder Dewannee Adawlut. That Court, consider-

ing the opposite decisions of the Courts below, that there was no proof of

the father’s imbecility, when the deed of gift was executed, and that the

decision was stated to involve property to the amount of 40,000 Rupees,

admitted an appeal.

Upon going into the case, it appeared there was no reason to believe

that the father had not been iv perfect possession of his senses, when he

executed the deed of gift in the B. Y. 1202. The questien then was whe-

ther or not the futher was justified by law, in having made sucha disposition

of his property.

The following question was put to the Court Pundits, «Ifa person of

the Brahmin tribe during the life time of his eldest son, transfer by gift, the

whole of his estate, real and personal, ANCESTREL, or acquired, to a younger

son, IS SUCH A GIFT VALID, OR NOT VALID, according to the authorities

current in Bengal?” The pundits stated, “THAT SUCH A GIFT WAS VALID,

though, THE GIFT OF THE WHOLE ANCESTREL PROPERTY BEING FORBID-

DEN, IT WAS IMMORAL.”

The Sudder Dewannee Adawlut passed a jinal decree, reversing the deci-

sion of the Provincial Court, and affirming the decrees of the Registrar and

Judge. Costs of suit in the Provincial Court and in the Sudder Dewannee

Adauwlut to be paid by the Respondent.

I shall only add, that the parties, having been Brahmins, cannot make
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aey difference, respecting the law, and that there is a note at the end of

iis report in the following words: “ This docirine was followed in a for-

mer case.—Eshanchund Rai v. Eshorchund Rai ; vide Reports, vol. i. page

2, part ist.”

These two cases must have been well considered, and the law in both,

was certainly brought fully to the notice of the respective Courts, before

which the questions had come. It was therefore with some surprise, that

1 found a third, and a subsequent decision, contrary to the former two,

und upholding a doctrine opposite to that, which I believed the first de-

ceees had established.

{ now speak of the case of Bhowannychurn Bunhoojea v. the heirs of

Ramkaunt Bunhoojea, Cause 15, of the year 1816, vol. 11. Sudder Dewan-

nee Adawiat Reports, page 546.

{ shall, in the first instance, give the marginal summary of this case. 1{t

is ‘A Hissanama, or deed of partition, made by a indoo father, in which

he allots to his sons portions of his estate, movaéle and tmmovalle, an-

eesirel and acquired, but which disposition was not carried into effect

during his life time, is noé binding on his sons after his death. If by the

deed, an unequal distribution be made of the ancestrel immovable proper-

ty, such disposilion ts illegal and INVALID ; as is also the unequal distri-

Iuiion of property aequired by the father, and of movable ancestrel proper-

ty, if made under the influence of a motive, which is held in law to deprive

s. person of the power to make a distribution.”

The case itself is thus stated; The appeliant brought an action in the

éillch Court of the Twenty-four Perguunahs, against his father Ramkaunt,

hus brothers Gyaram and Ananchund, and against Mussummat Taramunee,

$j2
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and Mussummat Purbuttee, wives of his brother Lukhinarain. A. short

time before the institution of the sit, Remkaunt had executed a Hissa-

nama, or deed of partition, alletting shares of ils estate movable and ammov-

able, ancestorial and acquired, among his sons, for the avowed purpose of

preventing disputes among them afterwards.

_ After deducting a small portion of the estate for his own support, and

for charitable purposes, the remainder of the property was stated, and

allotted as followed ; a statement of it is then set forth.

The deed of partition had been duly registered, but on an attempt be-

ing made to carry it into effect, this suit was instituted.

It was stated that Radhakishen, the plaintiff's grandfather, left two sons,

Ramram Bunkoojea, and Ramhkaunt Bunhoojea, (the latter was plaintiff's

father.) That they (Ramram and Aamkaunt) lived upon the patrimonial

property, that Ramkauné was unfit for business, but that Ramram acquired

separate wealth; that Plaintiff traded under Ramram, and made money 3

that Ramkaunt on Ramram’s death, brought his (Ramram’s) property into

the joint stock, and that the estate was improved by the plaintiffs money.

Plaintiff objected to the Hissanama, beeause it was written without his

knowledge, because his father was eighty years of age and not in possession of

his senses; because Lukhinarain’s wives could not, while their husband lived, be

entitled to a share; because the Hissanama included plaintiff's separate pro-

perty ; because the lund had been encreased by his exertions, yet none of it

assigned to him; because 41,000 rupees were falsely said to be in his hands ;

and because the deed did net specify the mercantile concerns of the patrimo-

nial estate. He prayed that the deed might be set aside; that he might be

exonerated from the false charge of 41,000 rupees. That he might have his

own several property, and the money he expended tn erecting buildings, and

one-third of the joint ancestorial estate, it having been improved by his ex

ertions.
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To this Ramkauné (the father) insisted upon his right to divide the real

and personal estate, as he pleased. He denied separate property in the

plaintiff, and the employment of his exclusive funds or industry, in the

acquisition of joint property, admitted that plaintiff had the management

of the landed property, but affirmed that other sons had been employed

in different departments, for the benefit of the family. He stated that he

had excluded Lukhinarain on account of his mismanagement and bad

conduct, and that he had given his share to his wives, that he might not

be left wholly destitute; he averred that the claim against plaintiff of

41,000 rupees was just. He said all the ancestorial estate had been includ-

ed in the partition, and that he would make such a disposition of the

mercantile concerns, as he might judge proper. The other defendants

pleaded the general issue.

The Zillah Court declared the Hissanama to be invalid and illegal, be-

cause the plaintiff was not a party to it, and because it was incumbent up-

on Ramkaunt, before he made a partition of the joint ancestorial property, to

obtain the consent of alt his sons. The Hissanama was decreed to he void,

anil of no effect. Possession of the property acquired by the plaintiff, was

ordered to be given to him—and the joint property ordered to be distributed

after Ramkaunt’s death. Ramkaunt was declared to be at liberty to sue the

plaintiff for 41,000 rupees, and the defendants were ordered to pay costs.

On appeal to the Provincial Court of Calcutta, the above decree was

considered in all respects erroneous. The exclusive right of the plaintiff to

the property he claimed, was supposed not lo have been proved, and his claim

to a third of the ancestorial property, was held to be inadmissible—Becavuse

DURING THE FATHER’S LIFE A SON CANNOT SUE FOR A DIVISION OF SUCK

property. Plaintiff's claim to be exonerated from the charge of 41,000

gujces was held to be waproper, as no demand had been made upon him for

tue payment of thaé sun.
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Tye DECREE as fr ser AstpE Tue HissaNaMA, AND AWARDED srpa-

RATE PROPERTY TO THE PLAINTIFF, WAS REVERSED. Costs to be paid

by the Respondent.

Ramkaunt died pending this appeal. The property (before Ramkaznt’s

death) was attached ly the Provincial Court, aé the instance of the Respon-

dent, in order that after Ramkaunt’s (his father’s decease,) he (the Respond-

ent) might be able to secure his share of it.

Ramkaunt petitioned the superior Court to prevent the execution of this

altachment, because he still retained exclusive possession—and, because while

he lived, no body was competent to claim any part of the property, movable

or tinmovable, ancestorial or acquired. Lae Provincial Court was ordered

to withdraw tts altuchment.

Mr. Fombelle, before whom the eause was first heard, in the Sudder

Dewannee Adarclul, referred it io the Tincoo jaw cHivers, to whom the

following questions were put:—

Ist. Was the Hissanamea a valid instrument, whether the property dis-

posed of by it was ancestorial, or ucyguired by Rumhkuuut ?

2d. Possession not having been given, and Riamhannt having dicd, not

making any other disposition of his property, was the /Zissanuma binding

upon the parties mentioned in it?

3d. Had Ramkaunt a right to exclude oue son from participation, and

io grant shares fo the wives of that son?

To the first question the Pundits answered, that a man cannot make an

wnequal distribution of ancestorial property among his sons, and that in sv
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for as the Mssanama of Ramkaunt went to do so, it was not valid, nor

binding upon tie parties mentioned in it. But that with respeet to ae-

quired properly, an unequal distribution was permitted —and the Hissanama

binding upon the parties named as to it, unless made through perturbation

of mind, §c. in which case, tt would be absolutely illegal and void.

To the second question they answered, that possession not having been

given, Sc. the Hissanama was not binding on the parties, or their heirs after

Ramkaunt’s death.

And to the third question they answered, that Ramhaunt was not au-

thorized to grant shares to the wives of « living son, excluding that son, un-

less for a valid reason.

This answer to the second question was deemed conclusive, all parties

having admitted that partition was not actually effected in Rumkaunt’s

life time.

Mr. Fombeile recorded his opinion that the part of the Provincial

Court’s decree which reversed that of the Zillah Courts, so far as it went

to order the plaintiff possession of the property claimed by him in his own

right, should be affirmed. (This was an affirmation of the reversal of the

Zillah Court’s decree.) The plaintifl’s right to the separate property claim-

ed by him, not having been investigated by the Zillah Court.

Mr. Fombelle was further of opinion that the part of the Provincial

Court’s decree which virtually established the Hissanama, should be re-

versed, and the decree of the Zillah Court, so far as it went to make void

the Hissanama, shouid be affirmed.

In September, 1315, this cause was brought before the senior Judge of
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the Sudder Dewannee Adawlut, when two other questions were put to the

Pundits.

Ist. Supposing the Hissanama to be a valid instrument, would it be nu-

gatory because not carried into effect in Ramkauné’s life time, although

the plaintiff had prevented it from being carried into effect ?

2d. If Ramkaunt had put all the parties, the plaintiff excepted, into

possession in his life time, and divested himself of all right, would such a

disposition be valid?

Upon these points the Pundits differed in opinion, That of Chutioor-

bheoy Pundit was to the following effect.

There is no law by which a Hissanama without possession, can be made

available, even if possession be prevented by the adverse party. _ Posses-

sion must be in sight of the adverse party, and withuut molestation upon

his part. Possession for three successive generations is not sufficient, if

not in sight of the adverse party, and with his acquiescence. —‘ If plaintiff

resisted possession in Rumkaunt’s life time, and by his opposition pre-

vented the defendants from obtaining it, the issanama cannot be deem-

ed valid or binding on the parties, because a tithe deed, unaccompanted by

possession, must be disatlowed as evidence of right.

Then follow his authorities.

- Occupancy in the fourth generation is the principal evidence, but title

must be adduced in its support. Yet its validity need not be proved ; as

it must be by the original holder, who will rest claim chiefly on the taéle

and prove the fact of occupancy in its support. This is the doctrine of

Chuttoorbhoo).
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In answer to the second question, he says, Supposing the Hissanama,

daring Rimkauat’s life, to have been acceded to by all the parties, one

oniy excepted, the share of that ene having been in his own possession,

«nd Ramkaunt to have divested. himself of all right ; the ancestorial im-

movable property COULD NOT HAVE BEEN SO DISPOSED OF BY THE FA-

THER. An xequal distribution of such property, cannot be maintained

as valid. Where the Dayabhaga upholds the validity of a prohibited gift

or sale, it is always understood that the donor ¢s vested with power te

make it.

In an unequal distribution of his own acquisittons among his sons, the

father's motive must be looked to. if he gives more to one on account

of his good qualities, nnmerous family, incapacity, or piety, such unequal

distribution must be upheld. Butif made by the father. through pertur-

bation ef mind occasioned by disease, &c. or through itritation against one

son, or throngh partiality for the child of a favorite wife, it cannot be up-
held. It does uot fall within the rule laid down in the Dayabhaga, mak-

ing a gift valid, although prohibited. There a power in the donor is pre-

supposed, and under the above circumstances, a father has no power of

distribution. In the absence of legal motive, the father is supposed to be

influenced as above, under the impulse of which, his acts are mvalid. He

then gives his authorities for this answer.

Soobha Shastree, to the first question, answers thus, The Hissanaina,

executed by Ramkaunt, ¢s a legal and valid instrument ; but possession

under it was not given. his was from the plaintiff’s opposition. The

Deep however, sufficiently demonstrates Ramkuunt’s relinquishment of

his right, and the extinction of his property, that therefore vested a title

in those to whom the Hissanama was executed. Their want of possession

did not proceed from neglect, which might have implied a voluntary relin-

Kk
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guishment ; their litle therefore rematus uniimpeached, and no lapse of time,

ander such cireumstances, can annul their rig::t to laxe possession of the res-

* .

peetive alloiments; tac Hissanama must therefore be upheld, as valid and

binding upon the parties.

To the second question Soobha Shasiree answers, The Hissanama is in-

valid as it goes to make an unequal distribution of axcestorial, and valid as

it goes to make such distribution of sel/-acguired, property 5 a man has full

authority to aliene his own acquisitions at his pleasure. If he shall make

an unequal distribution for adfowaéle causes, he does not, if he shall make

it for prohibited causes, he does, incur the guilt of violating the law, but

the distribution must be upheld as valid, and binding, upon the parties con-

cerned. ‘Yhe law is the same as to ancestorial movable property. But un-

equal distribution of ancestorial immovable property, is invalid, and not bind-

eng upon the parties concerned. Soobha Shastree’s authorities in support

of his opinions are as good, as well applied, and nearly as numerous, as

those which were adduced by Chuttoorbiooj. Their numbers. he might

have easily augmented.

Here we have an agreement between these Pundits upon the subject of

ancestorial immovable property ; but in other respects, the most direct con-

tradiclion.

A fortnight was then given to the contending parties, that they might

prove the validity of the several opinions given by the Pundits in their

favor respectively. The appellant filed many objections against the doc-

trines of Soobha Shastree, and many reasons and authorities in favor of

the doctrines of Chuttoorbhogj. The respondents filed many objections

against the doctrines of Chuétoorbhooj, and many reasons and authorities in

favor of the doctrines of Soobha Shastree.

The IHissanama was considered by the senior Judge to be invalid. He
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eoncurred in opinion with Mr. Fombedle, and a final decree was passed

accordingly.

The parties were now informed, that unless they settled their dispute

amicably, they must instiinte another suit, for the purpose of ascertain-

ing their legal shaves. In the meanwhile, all the parties were ordered to

pay their own costs in the three several Courts, through which the cause

had passed.

In the Remark upon this case, it is said, “ £4 is manifest that the validt-

ty of an unequal partition of ANCESTREL IMMOVABLE property, such as ts

expressly* forbidden by the received authorities of Hindoo. law, cannoi be

maintained on any construction of that law by Jimuta Vahana and others.”

-. This Remark, after noticing the two cases of which I have spoken,

proceeds, “In the second case (that of Ramkeomar Neace Bachesputtee

v. Kishenkunkur Turk Bhoosun) the bewustah given by the Pundits Chut-

toorbhooj and Soobha Shastree was verbatim, as follows, ‘Should any brah-

min, during the life of an elder son, make over by gift THE WHOLE OF

HIS PROPERTY, MOVABLE AND IMMOVABLE, ANCESTREL AND ACQUIRED,

to his younger son, THE GIFT 18 VALID, but the act is sinful, as the gift of

the whole ancestrel property, movable and immovable, is prohibited by the

Siasters. This bewustah is given according to the authorities current in

Bengal!”

Thus it appears, that on the subject of ancestorial iamovable property,

these taco Pundits, in different causes, united mm declaring, ist. That the

eift of such property by a father, 1s vaLip. Qdly. That the gift of such pro-

perty by a father, 1s INVALID.

* This is quite at variance with the Remark on Bshenchund v. Eshorchund-—see ante.

Kk 2



202 OF GIFTS, AND UNEQUAL DISTRIBUTION,

Chuttoorbhog died, and [hope he has left some testimonial more cre-

ditable to his memory, than we can louk for in a comparixon of his two

opmions.

He was sneceeded by Ramtunnoo, who, being called upon, delivered

the following dewustah to the Sudder Dewannee Adawlut.

“The gift of the whole ancesirel estate (not consisting of immovable pro-

perly, a corody, or slaves, ) such as pearls, gems, Se. and the whole of his own

acquired property, by u father to one son exclusively, while there are other

sons living Is AVALID act. If the father make a gift of a small part of

the ancestrel unmovable property, not incompatible with the support of the

family, THE ACT 1s VALID, but ifthe make a gift ov THE WHOLE ANCESTREL

IMMOVABLE PROPERTY, OR OF A CORODY, OR SLAVES, THE ACT IS NOT

VALID. ‘This opinion is in conformity with the Dayabhaga, and other au-

thprities current in Bengal.”

Ramtunnoo adduced his authorities in support of this opinion. In one

point, namely, that a gift OF ALL THE ANCESTORIAL IMMOVABLE property

to one son, 18 INVALID, the three Pundits are agreed. The immorality of

such a gift may be admitted, but its cxvalidéty remains to be proved.

Now it is to be remembered, that, upon the law, as it is merely prohibi-

tory, no dispute las ever arisen, that, in all questions the prohibition has

been most fully admitted. — It has been acknowledged at all times ; and

upon all hands, that a gift of ancestorial immovatle property, to one of the

sons, excluding the others from participation, is forbidden by the Hindoo

code. No expounder has ever denied the immorality and the sin of mak-

ing such a gift—but some say that it shall be valid, and others say that it

shall be zuvalid, if made.

It is obvious that the Remark of the Sudder Dewannee Adawlué in the
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cause between Bhowannychurn Bunhoojea, and the heirs of Ramkaunt

Bunhoojea, is at variance with two other decrees which had been pronounc-

ed by that Court, and considering that the partition made among his family,

by Ramkaunt, was of property movable and self-acquired, as well as. of im-

movable and ancestorial, and that the decision was applied to t¢ all; it will,

[ think be admitted, that a greater restraint was laid upon the disposal of

property in this case, than had ever been applied upon any former occasion.

But however this may be, it is certain, that the declaration of a man’s

right to dispose of his ancestorial immovable property at his own discre-

tion, leaving him to answer in another world, for the sin of having distri-

buted it unequally, would render the law certain, not only as to that de-

scription, but as to every other description, of property.

The question at present, is greatly perplexed, and I wish it were as

easy, as it certainly is desirable, to extricate it from difficulties. I can-

not conceive how this is to be effected, with any thing in the resemblance

of consistency, but by recurring to the principle which governed the ear-

lier decisions of the Sudder Dewannee Adawlut—and, admitting an unegual

distribution of such property, to be emmoral and sinful, as it relates to the

distributor; holding nevertheless, that his act shall be valid and binding,

as it may affect other parties.

If we consider the ground upon which the last decision of the Sudder

Dewannee Adawlut rested, the perbaps unprecedented length to which it

extended, the direct contradiction given by the Court Pundits to their

former opinion, the tergiversation of others, whose doctrines seem io

have influenced the Judges, an! the great distrust with which the dictates

of Hindoo lawyers ougit to de received, we may possibly conclude that

the obstacies raised by this last preceeding of the Sudder Dewannee Aduw-

fut, are by no means insuperab‘e, or sufficient to prevent our retara to ihe
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law as it had formerly been declared by that Court, and as it seems to

have prevailed in the Supreme Court of Judicature.

As to the “ Remark” upon this case, of which I now speak, I know not

who was its author, or that it is to be considered as a declaration of the

law. The actual decision of the Court is not irreconcilable with its other

decrees. It was the Pundié’s answer to his second question, that was

deemed conclusive by Mr. Fombelle. This answer did not turn upon an ad-

sence of right in the father to dispose of his estate as he pleased, but upon

the Hissanama being inoperative, inasmuch as possession had not been

given under it, by the father himself.

With respect to the senior Judge, the report states as follows :—“ Consi-

dering therefore, the deed of partition (which was ever carried into effect)

to be invalid, and not binding on the parties mentioned in tt; the senior

Judge concurred in the opinion expressed by the second Judge; and a final

decree was passed accordingly, 1N CONFORMITY TO THAT OPINION.”

I must observe that the opinion of the Puudits given on the second ques-

tion which had been propounded to them, was not only the opinion upon

which Ar, Fombelle entirely relied, but that this second question was

contained in the first interrogatories which were put to the Pundits.

This is material, because the report of the case contains the following

passage; ‘(It being however, sadisfactortly ascertained from the replies of

the Pundits to the first interrogatories, that the deed of partition executed

by Ramhkaunt, WAS IN SEVERAL RESPECTS ILLEGAL 3 the necessity of ascer-

tuining the relative accuracy of the CONFLICTING OPINIONS of the Pundits

delivered in reply to the queries subsequently put to them, was, in this case,

superseded. In those quertes tt was «ypothetically assumed, for the reason

already stated, that tie deed of partition was legal and had been carried
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into effect during the life time of Ramkaunt, which, from the admission of

all parties, AND OF RaMRAUNT HIMSELF, in the petition presented by him

fo the Sudder Dewannee Adawlut, against the attachment ordered by the

Provincial Court, was CERTAINLY NoT THE case.” The report then

proceeds, “ Considering THEREFORE, &c.” as before given.

{ now suppose that this decree is not repugnant to former decisions,

and it certain'y is not repugnant to them, ¢f it stands upon non-delivery of

possession alone. Upon this ground it was decided by Mr. Fombelle; and

also, as I infer, by the senior Judge. Mr. Fombelle observed, “That the

answer delivered by the Pundits to the second question, was conclusive as

to the merits of the case, all parties having admitted that the deed of parti

fion executed by Ramkaunt, had not been carried into effect during his life
time,” &c. Then we have, “The senior Judge concurred in the opinion

expressed by the second Judge.” This must be particularly attended to,

because it hears directly upon a question of the utmost importance.

I shall, in the first place, observe that this decree was pronounced up-

on the authority of Chuttoorbhooj and Soobha Shastree, the two Pundits

attached to the Sudder Dewannee Adawlut.

From what has already appeared respecting their consistency, it will

probably be admitted that their opinions are not entitled to the greatest

degree of deference, and it appears to me, that in this very case, there is a

discrepancy in the answers of one of them, sufficient to justify us in expect-

mg more than his rescript for the coufirmation of a law, which must abso-

lutely abolish the right of a Hindoo to dispose of his property by will.

I shall have some farther observations to offer on the subject of a man’s

right to dispose of bis ancest rial ux.novable property. Upon the other point,

it is evident, if possession must be delivered by the donor himself, that a
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Hindoo never can dispose of his property by will-—for the will is not to

take effect until after his death, until his power of giving possession shall

have terminated.

What will be the consequence? We shall create two separate and op-

posing laws, and that which is administered in the Supreme Court, will

be directly in conflict with that which is administered in the Sudder De-

wannee Adawlut. In the one Court, a Testator’s directions will be exe-

cuted, and in the other, his directions must be totally disregarded.

We might, I think, reasonably expect better authority than we have

here, for a decree, which, if acquiesced in as law, must be productive of

the most injurious consequences.

To what degree of credit are Chuttoorbhooj and Svobha Shastree entit-
*

led?) That is the main question—for ihe decision was pronounced upona

joint opinion of these two Pundits.

They say that a deed of gift, withoul an actual delivery of possession is

invalid, and not binding upon the parties naned-in it. In this opinion, the

right of a Hindvo to dispose of his property by will, is denied.

The same question had been before two other Courts. A Zillah Judge

had declared the deed of gift to be invalid. A Provincial Court of Ap-

peal had declared it to be vadid, and had further declared the Zilluh Judges

decision to be erroneous in every respect.

If then, between the Zillah Judge, and the Court of Appeal, a judgement

of the latter is to preponderate, the excess of weight must be placed

against that, which may still justly belong to the authority of Chutéoor-

bhooj and Soobha Shastree.
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Should we cast these Pundits entirely aside, and 1 do not know how

they can be better disposed of, we shall then have a Zillah Judge against

the validity of this Hissanama, and a Court of Appeal in its favor.

I now return to the question of a Hinddoo’s right to dispose of his ances-

éorial immovable property, by will, or by gift. In all views of it, we shall

discover difficulties, and Ido not, as I before observed, see any mode by

which we can be extricated from them, but by adhering to the rule which

has already been acted on, and declaring that a gift ef even the entire an-

cestorial immovable property to ene son, in exclusion of the rest, is sinful ;

but nevertheless valid, if made.

“Miany decrees have been made in the Supreme Court which supposed

«he right of a possessor, to make such a disposition of the estate. The

titles of many families to their property now stand upon such decrees.

By the last decision of the Sudder Dewannee Adawlut, neither the per-

ties, nor those claiming under them can suffer, because their partition

was made ultimately by themselves. But if it goes to overturn the deci-

sions of 1792 and 1812, the parties who failed upon those occasions,

ought to have succeeded ; and it is probable besides, that other such dis-

positions have been acquiesced in, under the authority of those decrees.

{ have hitherto confined myself to what has been done upon this sub-

ject, inthe Sudder Dewannee Adawlut, and Mofussil Courts, but in my

«chapter upon Wills, I shall state a casein which the Supreme Court ex-

oressly and distinctly declared that a Hindoo Testutor, “might and could

dispose by will, of all his property as well movable as immovable, and as well

ancestoriad as otherwise.”

Whatever we may think of the legality of this declaration, it is a fact,

that one party affected by the decree, appealed from it to the King in

LJ
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Council, and that it was there affirmed. Here then is a decision in the

dernier resort ; and if that is not, nothing can be, conclusive. 1 must how-

ever add, that the decree thus affirmed, turned on the construction of a

will; and although it contained the above declaration, and directed all

the bequests, and provisions made by the testator to be carried into efiect,

ti:at it ordered an equality of partition of all the residue of the estates, con-

sisting of movable and immovable, ancestorial and. self-acquired, property,

to be made among his sons.

There are two questions relating to ancestorial immovable property.

Ist. Can the possessor give it all to one son? 2nd. Can he make an une-

qual distribution of it among his sons? An answer in the affirmative, to

the first, must be an answer conclusive to the second.

Those who insist upon the right of unequal distribution, are very far

ffom explaining themselves satisfactorily on the subject. The proportion

im which one may be preferred to another, is quite unascertained. It may,

they tell us, be carried to any extent in favor of one, provided enough be

reserved as a suitable maintenance for the rest. ‘This is quite indefinite,

and we have seen, that according to Menu, there shall be an equal distri-

bution, unless there be a superiority in virtue, among the sons. This cri-

terion no longer exists, except for the purpose of giving latitude to the

interpretation of Pundits. From all my reading, and other information

on the subject, I cannot but conclude, that a man is not justified in mak-

ing an unequal distribution of ancestorval immovable property among his

sons, if his right of giving all to one son, be denied.

Over every other description of property, I conceive a possessor has the

absolute power of disposal, whatever degree of guilt he may incur by its

exercise. Fraud or impostere practiced upen him, would, of course ope-

rate here, as in every other transaction, and migut isvalidate the act.
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i. is said that an undue, shall be an mvalid, disposition—but the weight

Ww anthority and of reason, without adverting to the vague, indistinct, and

andelinite notions which are entertained as to the restraint, sufficiently es-

iablish, according to my humble judgement, the unqualified right of dis-

posal over all descriptions of self-acquired, and over ancestorial movable,

property, at the mere will of its possessor.

1 shall now offer a few further observations, relating to ancestorial im-

snovable property. The contest between Bhowannychurn Bunhoojea and

che heir of Ramkaunt Bunhoojea was adjusted by the parties themselves,

jut it seems to have given rise to much investigation in the Sudder De-

wannee Adawlut.

The following question was put by that Court to Tarapershad and Mri-

‘oonjoyee, the Pundits of the Supreme Court; to Nerrahurry, Pundit

f the Calcutta Provincial Court, and to Ktumjoyee, Pundit of the College

of Fort William.

The question was, “ A person whose eldest son is alive, makes a gift to

ais younger, of a// his property, movable and tmmovable, ancestrel and ac-

yuired. As such a gift valid, according to the law authorities current in

Bengal, or not, and if it be invalid, is it to be set aside?”

The following answer was returned, subscribed by the four above-nam-

ad Pundits.

“Tf a father, whose elder son is alive, make a gift to his younger, of

Wi his acquired property movable and immovable, and of all the ancestrel

novable property, TIE GIFT IS VALID, BUT THE DONOR ACTS SINFULLY.

if during the life time of an elder son, he make a gift to his younger, of

vil the ancestrel immovable property, such gift is net valid. Hence, if 2%

L12
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have been made, 1y MUST BE seT asiDe. The learned have agreed that

it must be set aside, decause such a gift is a fortiari invalid, in as much as

he (a father) cannot even make an UNEQUAL DISTRIBUTION among his sons,

of ancestred immovable property, as ke is not masier of all, as he is requir-

ed by law, even against his own will to make a distribution among his

sons of ancestrel property, not acquired by himself (i. e. not recovered) as

he is tncompetent to distribute such property among his sons, wztil the

mothers courses have ceased, lest a son, subsequently born, should be de-

prived of Ais share; and as while he has children living, HE HAS NO Av~

THORITY OVER THE ANCESTREL, PROPERTY.” This bewusiah is accom-

panied by many authorities.

In the Remark upon this case of Bhowannychurn Bunhoojea v. the heirs

of Ramkaunt Bunhoojea it is stated, with reference to the two cases of

Eshunchund Rai vy. Eshorchund Rai and Ramkoomar Neace Bachesputtee,

v. Kishenkunkur Turk Bhoosun “ that the result of an enquiry on the sub-

ject, affords. great reason for doubling the correctness of the two decisions

above noticed, as far as they respect the ancestrel immovable estate.”

We must keep in mind that the decision of the Court did not rest upon

this ground, that an unequal division of ancestorial immovable property,

is certainly forbidden by ihe Hindoo law ; and that the only question is,

whether or not such a division will be valid, if made.

In the books we seldom find a distinction between acts which are sin-

ful merely, and acts which are void in themselves, clearly expressed.

There is a general prohibition as to all, and the expounders are to discri-

minate between those which ought to be binding in morals, and those

which are binding in law. We know what has been declared by the ex-

pounders, and what has been decreed by the Courts, upon the present

question.
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The Bayabkaga is of authority in Bengal, and we there find the law

Woon this subject, unequivocally laid down. It is there said, “ The texts

of Piywsa exhtbiling A PROHIBITION, are intended lo show A MORAL or-

FENCH. * They are nob meant TO INVALIDATE THE SALE, OR OTHER

vrAnsrek.” © So likewise olker texts must be interpreted 1N THE SAME

MANNER.“ Pherefore, since it is dented, THAT A GIFT OR SALE SHOULD

be) MADE, THE PRECEPT 18 INFRINGED BY MAKING ONE3 BUT THE GIVT,

OR TRANSFER IS NOT NULL, for @ facl cannot be altered by an hundred

texts.” Raghanandana (who has been highly extolled by Sir William

Jones) In commenting upon this, says, “ Ha Brahman be slain, the pre-

cept ‘Slay nota Brahman does not annul the murder, nor does it render

the killing of a Brahmana impossible, What then? Ir pecLarEs THE

SIN.

} have before quoted the above passages for another purpose, and I

did not then, nor do [ now, bring them forward on account of their in-

trmsic worth ; but they exlibit a principle, which we know to be very ge-

nerally prevalent throughont the £Zéudoo institutes. This principle, what-

ever we may think of it, we must desire to see in the most active opera-

jion, where it can be the most beneficially applied.

When I noticed it first, I was upon a subject very different from the

oresent. "There the question was, whethcr or not a woman (who was

certainly entitled to no more than a life interest in the property she pos-

sessed) could lawfully deteriorate that property to the prejudice of him,

who had an unquestionable title to succeed to it, after her death. Here

the question is, whether or not the man in possession of ancestoriad im-

movable property, has a right to dispose of it according to his own will,

If Leould venture to draw a conclusion, it would be that he is invested with

ihe temporal right, subject to all the spiritual consequences, of its ex-

PrCUse,
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How does the account of anthorities stand? We have in favor of the

right, a Judge’s decision, and that decision confirmed on appeal to the

Governor General in Council. | We have the decision of a Registrar, that

decision confirmed by a Judge, and the two established on an appeal to

the Sudder Dewannee Adawlut. Against the right, we have the decision

of a Provincial Court of Appeal, but that decision reversed by the Sudder

Dewannee Adawlut. In addition to this one reversed decree, we have the

joint opinion of four Pundits, upon which the Remark on the last case which

came before the Sudder Dewannee Adawlut, appears to have been founded.

As to the two (they are not two of the four who gave the opinion) Paux-

dits of the Sudder Dewannee Adawlut, (Chuttoorbhooj and Soobha Shastree)

it is needless to say more than that upon this question at least, they have

most effectually disqualified themselves.

Or Nurrahurry and Ramjoyea (two out of the four Pundits who joined in

the opinion given to the Sudder Dewuannee Aduwlut) \ know nothing. 1

know not what may have been pronounced by them to be law, upon sub-

sequent, or upon former, occasions. ATritéenjoyee, one of the Supreme

Court Pundits, had died before the year 1621, and bad been succeeded in

office by hisson. Turapershad, the other Supreme Conrt Pundit was liy-

ing in the year 1821.

The four had united in certifying tothe Sudder Dewannee Adaiclut that

A FATHER CANNOT MAKE AN UNEQUAL DISTRIBUTION OF ANCESTREL IM-

MOVABLE PROPERTY AMONG HIS SONS,

In April, 1821, Ramjoyee (the son of Mrittenjoyec) and Turapershad,

(who had joined with the other three Pundits in giving the above opinion

to the Sudder Dewannee Adarlut,) were examined by the Master of the

Supreme Court, in a cause between Raujkisno Bonerjee § al. v. Tarany+



OF GIFTS, AND UNEQUAL DISTRIBUTION. S03

churn Bonerjee & al. and they both declared, that a father might make a

gift to any ene of his sons, and that the extent to wiich he might go, in

giving toone was unlimited, if he left enough for the other sons. In the very

case then in question, the fact was, that the father had eleven sons, and a

property to the value of about ten lakhs of Rupees. He had given to one

son, in exclusion of the rest, an ancestorial Talook, worth one lakh of rupees—

and these two Pundits (Tarapershad being one, and the son of Mritéen-

joyee the other,’ declared, that the gift was legal, valid, and binding, and

that the son who received it would be entitled to share equally in the remain-

der, with his other brothers.

If Tarapershad is to be mustered with the force to which he deserted,

we shall have him and Ramjoyee against Mritienjoyee, Nurrahurry, aud

Ramjoyea, and I should hope that a majority of one Pund:t will not be

thought sufficient to overturn do solemn decisions, which seem to have

been founded upon the most mature deliberation.

Such occurrences as these I have spoken of, cannot but make us think,

it the more necessary to establish the leading principles of Hindoo law,

and make us the more anxious to render the property, and the rights of a

people, secure.

It is melancholy and disheartening to know, that we are to be deprived

of the only benefit which the evils cf litigation can produce, and that no-

ihing is to be fixed by the most authoritative decisions.

If the decrees of our Courts are not to have a prospective operation,

where are we to find a rule for our guidance, in the transactions of life?

A liability to receive contrary opinions, from several Pundits in the

sume cause, would make it desirable to fix the law, but when we receive
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contrary opinions from the same Pundits in several causes it becomes ab-

solutely indispensable to justice.

This discussion, must, I am well aware, be thought tedious; and if I

had but had time for the purpose, I should willingly have endeavoured to

methodize or abridge it—but the two subjects, one relating to the legal

power possessed by a Hindoo in the disposal of his property, while he

lives ; and the other to his right of disposing of it by will, are of very great

magnitude and moment. I was therefore desirous of offering such consi-

derations as occurred to me respecting them; yet in choosing between a

desultory mode of communicating my sentiments, and their entire sup-

pression, I may not have made a judicious election.

The law cannot be fixed but by an adherence to well weighed decisi-

ons, for I persuade myself that these who think most deeply, discover dif-

ficulties in legislating, which escape the notice of men who are willing

enough to undertake the task.

Familiar as I am with law-making in India, I cannot but confess, that

I fear it still. When laws are made at pleasure, they are generally made

without requisite consideration. I could point out instances sufficient te

prove, that it is much more easy to enact, than it is to preserve consisten-

ey, in enactments.

It was well said, that conferring a power upon men in this country to

make laws for the Hindoos, was a matter of sufficient importance to be

the subject of an act by itself.

Admitting that something ought to be done, is not the conclusion, but

the commencement, of our considerations upon this topic. For my part

1 should prefer a statute enacting any thing in itself, to one which created
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legislators, and authorized them to enact every thing. When proposed

laws are openly discussed, and meet with every objection in their progress,

we have but little to apprehend from them, in comparison with what is te

be apprehended from such as may be framed in the closet. The opinions

of selfishness, are not always to be disregarded ; and admitting the purity

of him who legislates in secret, he will proceed with more caution if his

projected law is to make a subject of public discussion. In preparing for

debate, he must consider the question in every point of view, and, what-

ever be the measure of his understanding, the deliberations of wisdom, or

even the suggestions of folly, may enlarge it.

The two following cases were decided in the Sudder Dewannee Adawlut,

and relate to gifts made by women, of property to which they succeeded

as heirs.

The first was in the year 1803, between JJuhoda, widow of Gungagovind

Sem and Bindrabun, her Serberakar,* appellants, and Kuleani, and two

others, daughters of Joogulkishor and Tarni Dibeh, respondents.—1st

Sudder Dewannee Adawlut Reports, p. 67.

This suit was brought in Srawun B. Y. 1203, in the Ziliah Court of

Rapshahi by Joogulkishor, the father of Kudeani and the others, against

Mahoda and her Serberakar, to recover the Kismut Chunderdighee, &c.

These lands had formed the Zaleok of Ramdeo Surma. Upon his death

without issue, his widow Rajesree, succeeded to the Valook. She sur-

vived her husband, a year or two, and died in the B. Y. 1199. The plain-

tifl, Joogutkishor, claimed under a deed of gift from her, and also as her heir.

He stated, that (after the death of Rajesree} Gungagovind (the defendant

* Serberakar here means manacer ‘or conductor of the suit.

M mw
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Makodas hasband: got. possession of the property by undue means, and:

that upon his death he was succeeded: in the possession by Muhoda.

Mahoda pleaded that the deed of gift set up by the plaintiff (Joogulki-

shor) was of no authority, and that her husband, whom she succeeded,

held the estate under an order of the Board of Revenue.

The plaintiff’s deed of gift was dated the 11th of Bysakh, 1198, and

was from ‘“ Rajesree, widow of Ramdeo, son of Atimaram, grandson of

Bishonath, to Joogulkishor, son of Jeynteram, grandson of Santeram,” and.

states, “I have no heirs; you are my husband's grandfather’s own bro-

ther’s grandson, and are the person to perform my obsequies ;. of my own

free will I fully relinquish, and give you, my Talook. You henceforward,

have a right to give and sell; as long as I live the income of the Talook

is reserved for my maintenance,

It appeared from a document produced, that Gungagovind, (the defend-

ant, Mahoda’s husband,) had obtained possession as bhogdar, oy occupant,

by the Board of Revenue’s order, but this order provided, that any person

claiming by inheritance, might sue for the establishment of his right.

The Zillah Judge considered, that. the defendant’s husband had posses-

sion only, and not right; that the deed of gift by Rajesree to the plaintiff,

was proved, and from a written pedigree which was filed by the plaintiff,

he (the Judge) inferred the relationship alleged, between the donee and

the donor’s husband.

He grve judgement for the plaintiff under the deed of gift. Upon. ap-

peal, this judgement was affirmed in the Provincial Court of Moorshedahad.

The original defendant now became appellant to the Suddiler Dewannee
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Adawlat ; and she there insisted that her title rested principally on a Bye

did wufa, or conditional sale, made by Rajesree to her husband, for 501

rupees, which afterwards became absolute. She imsisted also on a will of

Rammohun, who bad managed the Tudook in Rujesree’s life time, and kept

possession of it after her death, under a deed of gift made thereof by her te

him. hat Joogulieishor never had had possession under the deed of gift

in virtue of which he claimed, and that the pedigree from which he claim-

ed relaiionship to Rajesree’s husband, was incorrect.

The first point insisted on by the appellant, not having been adduced

by her during the former proceedings, and no reason having been assigned

bv her for not bringing it forward, was rejected.

A question was put to the Pundils as follows: “ If Rajesree execuied

the deed of gift to Joogulkisher, for the Tuleok left by her husband, and

uf neither during the Hfe time of Rajesree, nor after her death, possesfion

was gained by Jooguthishor ;—if, wotwiths‘anding the intention ‘express-

ed in the deed, that Joogudkishor should take the Valook into his hands,

another person (Aummohun) was the manager of it, and after Rujesree’s

death, remained possessed of the Fulook as long as he lived, no claim hav-

mg been preferred by Joogulkishor,—is the deed of gift under such citcum-

stances valid in las, and can it establish the title which it purports to

convey of Juogulkisher aud his heirs to tue Talooh ?”

The answer of the Pudits was as follows: “If Rajesree, calling Joo-

gulkiskor her heir, made a gift, iv iis favor, of the Tadook left by her hus-

band, such gift, x ive eveud of trere ietugy an heir (of the husband) eannoé

avail. The Staster declares, thata gift, by a widow, of the whole of her

husband's estate, is ixeudid ¢ bad thad a tft of a maderate portion of his pre-

perty, made by tie widow WIT A VIEW YO ULS SPIRDEUAL BENEFIT, aay

Mma
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be valid. If Joogulhishor were the heir of Rajesree’s hustand, and there

were no other heir, Jooguthiskor, at Rajesree’s death, would take the T'a-

look left by her husband : and at Juogulkishor's deuth, it would pass to his

daughters. If Joogulikishor were not the heir, and there were no heir,

the Tulook would escheat to the ruling power. There was no sort of af-

finity or connection between Rajesree and Makoda, the appellant; whose

possession, devoid of right, cannot torm a title.”

Joogulkishor must have died after the commencement of this suit in the

Zillah Court of Rajshahi. Of Tarni Dibeh there is not any meution made,

except in the title of the cause. If she had been the wife of Joogulkishor,

and had been living at the time of the final decree, she must necessarily

have succeeded to this Zulook for her life, in preference to the daughtere

of J oogulkishor.

"Lhe report proceeds, “ As it appeared therefore, that by law, a gift by

Rujesree, of the Tatook lefi by her husband, would not avail, and that

the determination on the case depended on the question, whether Joogul-

kishor, was, or was not, next heir to the husband (of Raujesree) the res-

pondents were called on to bring evidence to the correctness of the ge-

nealogical table filed by them, and to the relationship between Joogul-

kishor and Ramdeo Surna; which tley undertook to do; the appellants at

the same time being aliowed Lo produce counter evidence. The evidence

taken in the Zillah Court of R yshahki, and transmitted to the Sudder De-

wannee Aduwlut, verified the genealogical table, and proved that Joogud-

Kishor bore relationship to Ramdeo, as therein stated, viz. that he was

grandson of the full brother of Ramdeo's grandfather, and consequently

a collateral kinsman. On the ground that Joogulkishor was WEIR At

LAW to the husband of Rajesree, and therefore entitled to the Talook af-

ter her deith, and that after his death, it passed to his daughters the

respondents; the Sudder Dewannee Adawlut afirmed the decrees passed
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by the Zillah and Provincial Courts, in favor of the claim preferred ori-

ginally by Joogulkishor, and directed that possession of the Talook should.

be made over to the respondents, with an account of mesne profits, since

the date of the Zillah decree.”

The following Remurk is made upon this case, “A reference ta the

following passages of Jimuta Vahana will confirm the correctness of the.

grounds on which the decision of this cause rested. Ch. ii. Sect. i. § 56,

59, and Sect. vi. § 9, and summary or recapitulation,* p. 225. It has been

declared by the law officers of the Courts in other suits, that a widow's

git of the estate TO THE NEXT HEIR, is good in law, though she be restrain-

ed from making any other alienation of it. This opinion, though not found-

ed on any express passages to.thai effect in books of authority, seems

reasonable; as such a gift is amere relinguishment of her temporary interest,.

tn favor of the next heir. 1t may however, happen, that the person who

would have been entitled to take the inheritance at her decease, may he

different from the one who obtained it under gift or relinquishment to him

as presumptive heir: and ifthe title be either preferable or equal, it may

tnvalidute such gift in whole or in part.”

In short, this. decision confirms the law as I have before laid it down,

namely, that the widow has no more than a life interest in her hushand’s

immovable estate. Taat she may dispose of it for her own life, but that

after her death, the heirs of her husband will be entitled to succeed. To

‘say that the next heir of her husband, is competent, as well as any other

person, to take from her a grant of this life interest, is perfectly superflu-.

ous. If he shall turn out to-be the sole heir, he will, of course hold the

estate, ix his own right, after the widow's death. If there be joint heirs,

they must all, after the widow’s death, necessarily participate in the inhe-

ritance.

* The recapitulation here spoken of, will be found in this book, page 293, &c.
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The other case which ] proposed to notice is that of Bijya Dibeh, ap-

pellant, and Unpoornuh Dibeh, respondent. Tt was decided by the Sudder

Dewannee Adawlut in 1806, and is reported in 2d part Sudder Dewannee

Adawlut Report, page 84, vol. i.

This was an action brought by Bijya Dibeh, on the part of herself, and

her minor son to recover from Unpoorna Dibeh the moiety of an estate

consisting of Kismué ico annas pergunnah Chundason. The suit was

brought in the Zillah Court of Rujshahi.

Biya Dibeh was the eldest daughter of Kishenhaunt, late Zemixdar of

the estate, who shortly before his death, having no male issue, gave a writ’

ten order to Tarni Dibeh, his wife, to adopt a son. Tariui Dibch, the wife

of Kishenkaunt, had two daughters by him, viz. Bijya Dideh, the plaintiff,

and Gunga Dibeh. This latter (Gunga Dibeh) had a son.

Larni Dibeh, in pursuance of her husband’s directions, adopted Kali-

kaunt, who died without issue, in a few months after he had been adopted,

After the death of Kalikuunt, Tarn Dibch, the widow of Nishenkannt,

made a gift of the estate in question to Kali Biyroo, the son of Gunga

Dibeh her youngest daughicr; Kali Bhyrco died, and left Unpoorna Di-

beh, the defendant, his widow.

Yt must be presumed, although it is not stated in the Report, that Un-

poorna, vpon the death of her husband Kali Bhyroo, took possession of

the whole estute.

The plaintiff contended that the gift made by Turnt Dibch to Kalk

EBiyrao, was illegal, because she inherited as the heir of Kalikaunt, her

adopted son, and that she could not make a gift of the estate, but that on

her death 1: would vest inthe plaintiff and her sister equally ; both of whom

had male issue.
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Upon this ground, the plaintiff claimed half of the estate.

The defendant was in possession of the whole, as widow and heiress

of Kati Bhyroo, to whom the gift had been made by Zarni Dibeh, Kishen-

kaunt’s widow.

The defendant relied upon the validity of the gift to her husband, stating

that the plaintiff had no son at the time it was made, and that she was

married to a man in affluent circumstances, whereas the younger sister

Gunga Dibeh, mother of the defendant’s husband, was a widow, and had

not the means of supporting her son, who independently of being the on-

ly male heir of the family then living, was deemed a proper object of cha-

rity, and that the Zemindar’s widow made the gift in his favor, as a chart-

table donation, enjoined by maxims of religion, and calculated to benefit the

soul of her depurted husband.

The Pundit of the Zillah Court having been applied to, declared that

the gift by Tarni Dibeh, to her grandson Kali Bhyroo, was NoT VALID.

The Pundits of the three adjacent Zillahs were consulted, and’ they

were of opinion that the gift was good in law, ON THE GROUND OF ITS:

BEING A CHARITABLE. DONATION BY THE WIDOW, BENEFICIAL TO: THE

SOUL OF HER HUSBAND. The Judge agreed with-these three Pundits—

declared the gift to be tegal,,and dismissed the plantiff’s claim with costs.

The plaintiff appealed to the Provincial Court of Moorshedabad. That

Court affirmed the Ztdah Court’s decree, and dismissed the appeal with

costs.

On a further appeal to the Sudder Dewannee Adawlut, the question was

referred to the Pundits of that Court, “but as on a review of the cir¢um-
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stances of the case, it appeared, that, although the widow of the Zemindar

had certainly deciared her adoption of Kalihaunt, there was no satisfactory

proof of THE ACTUAL PERFORMANCE OF THE LEGAL CEREMONIES, NECES-

SARY TO MAKE THE ADOPTION VALID, and it was therefore uncertain whe-

ther the widow at the time of the gift to Kali Bhyroo, held the estate in

right of her husband, or of her adopted son—and as this point might even-

tually be of importance in the decision of the cause, the question as to the

validity of the gift, under the Hindoo law of Bengal, was proposed to the

Pundits of the Court in the following form.”

Ist. “The widow of the Zemindar Kishenhaunt, having after the death

of her husband, proceeded, in pursuance of authority previously received

from him to adopt a son, and the boy designed for adoption, having died

before the performance of the legal ceremonies, and the widow having

made a gift of her husband's estate to the scn of her youngest daughter,

which gift, the eldest daughter, who afterwards had a son, denies to be

legal, claiming a half share of the estate by hereditary succession ; under

these circumstances, is, or is not, the gift valid in law?”

2d. “If the ceremonies of adoption were performed, and the boy select-

ed by the widow was actually adopted, was the widow, after his decease

without issue, authorized to make a gift of the estate ?”

The Pundits answered, “ A woman succeeding to the possession of

property, in right of her husband, or of her adopted son, is not aé liberty to

alienate 1¢ WITHOUT THE CONSENT OF THE LFGAL HEIRS ; or ¢o settle it on

one heir, while there ts a possibility that a co-heir may be subsequently born.”

The report proceeds, ‘‘ Under this opinion, whether the adoption of Ka-

likaunt was valid, and the estate reverted to the widow, as his heir, on his

dying without issue, or whether the adoption was not valid, as she held
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the estate in right of her husband, the Court considered the gift of the

estate made in favor of the respondent’s husband, to be void, and deter-

mined, that on the decease of the widow (which took place during the

present suit,) her two daughters, viz. the appellant and Gunga Dibeh, mo-

ther of the respondent’s husband, both having male issue at the time, were

entitled to equal shares of the estate, as the legal heirs; and consequently

that the appellant was entitled to the moiety which she claimed. Zhe

decrees passed against the ctuim by the Zillah and Provincial Courts, were,

en consequence reversed by the Sudder Dewannee Adawlut, and final judge-

ment given in favor of the appellant, with cosis against the respondent.”

This case decides, and I believe, in strict conformity with the law, that

a widow succeeding upon the death of her husband, or as heir to her son,

to an estate, has a life interest only; that she has not any power of dispo-

sal over it, beyond her own life, and that if must upon her death, go to the

heirs of her husband. This is no more than | had laid down, without re-

ference to the present case, and is indeed, no more than had been decid-

ed by the Sudder Dewannee Adawlut, between Mahoda & al. y. Kuleani &

ai. tot, that a widow succeeding to her husband, and a mother succeed-

ing to her son, stood upon the same footing, could not have admitted of a

soubt.

The Remark upon the case of Bijya Dibeh v. Unpoorna Dibeh, may ne-

vertheless be thought worth transcribing. It is as follows : “ An txtricate

yuestion of Hindoo law was determined in this case, relative to the power

ef a widow, on whom property has devolved by the death of her husband,

er of her sow, to aliene it by gift without the consent of the herr-at-law.

"Lhe disagreement of the opinions of the Pundits arose from the following

considerations. The succession to property which has devolved on a

widow, passes to daughters, for the sake of the male issue which they have,

Nou
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or may have. The son of the youngest daughter (the eldest being then

childless) was therefore the person contemplated in the inheritance. A

gift to him might be deemed beneficial to the deceased, and consequently

legal, or the donation in favor of him, who finally was to be heir in regu-

lar succession, could not be considered as made against the consent of heirs,

since his consent to a gift in his own favor might be assumed. In the pre-

sent instance the presumption was, that a son had been adopted by the

widow, and that the estate consequently reverted to her, on his decease,

without issue. It was therefore a case of property, devolving on a mother

by the decease of her son, and it was questioned whether a woman was

restricted from aliening land so inherited by her. The law officers of the

Sudder Dewannee Adawlut dissented from the doctrine which maintains

the woman’s right of alienation, and held. that roe RULES CONCERNING:

PROPERTY DEVOLVING ON A WIDOW, EQUALLY AFFECT PROPERTY DE-

VOLVING ON A MOTHER. IN BOTH CASES, THE WOMAN IS RESTRICTED

FROM ALIENING, unless for her necessary subsistence, or for pious purposes,

beneficial to the deceased ; and that ouly to a moderate extent. A gift of the

whole property does not fall within the exception. Nor eould this dona-

tion be considered as one made in favor of the heir-at-law, the immediate

heirs being daughters, and the exclusion of the further issue, which might

be born between the period of the gift, and that of the woman’s demise,

being illegal. They were therefore of opinion, that the gift was void, and

that the succession devolved on the two daughters, both of whom had

male issue at the time of their mother’s decease.”

J cannot perceive the intricacy of this question, analienation by the widow,

or the mother, with consent of the Keir, is no more (if the alienation be not

in his own favor) than a relinquishment by the heir, of his right to the suc-

cession. _ It is true that the estate ‘« passes to the daughters for the sake

of male issue ;” but is the male issue of the eldest daughter to be there-

fore excluded? The.disagreement of opinion among the Pundits could
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hardly have arisen from this consideration. That the eldest daughter in

the present case, was capable of having male issue, is proved by the fact

of her actually having had a son. The Sudder Dewannee Adawlut Pun-

dits say truly, that the estate cannot be settled upon one heir “ while there

ts a possibility that a co-heir may be subsequently born ;” but the moment we

admit, that the widow taking upon the death of her husband, and the mo-

ther taking upon the death of her son, stand upon the same footing, (and

this seems to be unquestionable,) all difficulty is at an end. That the

danghter of a daughter, cannot succeed to her grandfather’s estate,

through her mother, is certain; but it is equally certain that the daughter

may succeed to her father immediately, or to her father, through his wife.

If then we suppose Biya Dibeh, the eldest daughter to have been proved,

by the most certain test, incapable of bearing a child, how could this case

be varied by the supposition? She would still have had a life interest in

the moiety of her father’s estate, and a gift, depriving her of this right,

must have been void as to her. The only question of which the case could.

have been supposed to admit, is this. Had Tarn Dibeh, her adopted son

having died, and she having succeeded to him, as heir, the power of doing

pore, than she could have done, if she never had adopted, but had conti-

nued to hold the estate as representative of her husband?

It is now, I hope, finally settled, that in either situation, her interest

must be the same; that whether she is in possession as heirto her husband,

er to her son, she has an estate for life only, and that she has not a right

to make any disposition of the property, by which the next heirs of her

husband may be prejudiced.—See rule 5, page 4, and rule 34, page 10,

Chap. Inheritance ante—also rules 15, 16, 17, page 6, &e,

Nn@2
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1 DO not know that any question founded upon a Will, has ever come

before the Sudder Dewannee Adawlut. In the Mofussil, Wills may not

have been often made by the natives of India, but in Calcutta, if there

be a large property to dispose of; intestacy, has of late years, been un-

common.

In the Reports of the Sudder Dewannee Adawlut, and in a “ Remark”

upon the case of Eshanchund Rai v. Eshorchund Rai, it is said that the

decision “ has been received as a precedent, which settles the question of a

father’s power to make an actual disposition of his property, even con-

trary to the injunctions of the law, whether by gift or By wiLt, or by dis-

tribution of shares.”

The above case, was one of a gift made by a father in his life time; and

it seems to have been afterwards over-ruled.

Tfa father has not the right of making such a gift at all, it must follow

that he cannot make such a one by Will. But I do not find any thing in

the Sudder Dewannee Aduwlut Reports, from which we can infer a denial

of the right to dispose by will, where there is a right of disposal dy any

means, in the possessor; and may we not suppose that the dictum, so far as

it relates to a power of making Wills, still remains undisturbed 1 The mens
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tion of a will was gratuitous, and may be received as an independent pro-

position, importing that a EZindoo’s will shall be operative after his death,

as his gift would have been if made by him in his life time, that he may

dispose by will, of such property, as he can make any disposition of by his

own law.

lt might be extremely injurious to the natives of this country, if one law

with respect to them should prevail in the Supreme Court, and another in

the Sudder Dewannee Adawlut. In all cases of doubt in the Supreme

Court, the practice of the Sudder Dewannee Adawwlut is ascertained ; their

reports are consulted, and their decisions are received with the greatest

respect,

Upon the right of a EHindoo to dispose of his property by will, I have

seen the opinion of Mr. Coledbrooke, and | need not add that there is not

any man whose opinions may justly command a greater degree of de-

ference.

He says, ‘“‘ According to the authorities of Hindoo law, which prevail in

Bengal, a member of an undivided family, may give away, or otherwise

aliene, property to the extent of his own share of the joint wealth, and I

conceive his disposal of property by wiit would be here maintained (1. e.

within the limits of that province,) in conformity with Jimuéa Vahana’s doc-

trine, that the gift, or other alienation, by an unseparated co-heir, may be an

ammoral act, but it is not an érvalid one.— Dayabhaga, Chap. 2, Sect. 28-—-

Jagannathas Digest, rol. 2, Pages 57 and 219. It would be otherwise

iu the rest of the provinces.”

Again Mr. Colebrooke says, ‘When writing a few days ago, I stated

that [thought a Mindoo’s will, must be governed, and controlled by the

xcneral rules concerning gifé It will hold gcod I think for the same things’
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for which a gift made in his life time, would do so} and not otherwise. I

should have added however, that his degacies to his family, must be con-

trolled by the rules regarding partition, made by the futher of the family.

The principle 1 would lay down is, that a man cannot confer either on a

stranger, or on one of his family, by wild (which I consider to be a dona~

tion in contemplation of death) what he could not bestow, either by deed

of gift, or partition of patrimony during his life time. The utmost that

can be said is, that he may do that by wild which he could have done by

partition or donation between living persons.”

He proceeds, “ Upon the principle which T have stated, a Hindoo in

Bengal, may leave by will, al/ his cen acquisitions ; but is restricted, if he

have sons, from distributing ancestrel*TM property according to his own plea-~

sure. In countries in which the doctrines of the Mitacshara prevail, he

is restrained from giving away éunovables, and from making any other

partition of his possessions among his male descendants, but such as the

law has sanctioned; consequently, on the principle before explained, he

would be restricted from distributing @mmovables in amode not sanctioned

by law, but may dispose of movables, of which the law permits him to

make gifts on account of affection; not however to the amount of the

whole property. If there be no sons, or male DESCENDANTS, and the pro«

perty be not shared by a co-heir, the whole of his possessions being his se

parate and distinct property, may be disposed of by Wit. as he pleases.”

The right of a Hindoo to make a will, (I mean of course to confine my~

self to the province of Bengal) has not, I believe, been questioned, even

incidentally, by the Sudder Dewannee Adawiut. Uf it be declared that he

cannot make by Hissanama (or deed of partition) in his life time, az une-

gual distribution of ancestorial immovable property among his sons, it will

® Quere.—-If “immovable” he not unintentionally omitted,
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be absurd to say that he may do so, provided the act of dividing is to be

postponed until after he shall have died.

Ie cannot dispose by well, of that which he is prohibited from dispos-

ing of by deed. He cannot direct that to be done zx futuro, which he has

not the power of doing tz presenti. THe cannot bequeath, what he could

not have bestowed. If, of a certain description of property, he is tenant

for life, his power over it cannot extend beyond the period which must

arrive before his will can have effect; but, according to the opinion of

Mr. Colebrooke, I do not discover that there is any other restriction in the

province of Bengal.

I take it to be established, that a Zindoo may, by law, make such rea-

sonable disposition as he pleases, of personal chattels (or movable property)

whether ancestorial or self-acquired; and that he is not under any legal

restraint with respect to a distribution of his se/f-acquired immovable pro-

perly.

. With respect to Wills, it is now perfectly well understood, from the de-

cisious which have taken place in the Supreme Court, that the devise or

bequest of a Hindoo, will be supported there, if it be made of such pro-

perty as the testator could lawfully (whether sindessty or not) have dis-

posed of by gift in his life time. But the Court never professed to go fur-

ther, than to permit that to be effected by will, which might have been

done inter vivos. lt never indeed has declared, nor do I know thatit ever

has been called upon to declare, any restraint with respect to the dispo-

sal of ancestorial immovable proper ty. Jt has declared, on the contrary,

*yat there is not any such restraint.

There have been several decisions in the Supreme Court, which involv-

cd in them, an unequal distribution of axcestorial immovable property, but
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no objection (if Iam rightly informed) has ever been made by the parties

interested, and upon one occasion, the right of a Hindoo, to dispose by

will, of every description of property, in any manner he might think fit, is

pronounced in the declaratory part of a decree.

The Stat. 21st, Geo. 3d, Ch. 70, provides, ‘‘ That their Znheritance and

succession to lands, rents and goeds, and all matters of contract and dealing,

between party and party, shall be determined in the case of Mahomedans

by the luws and usages of Muhomedans, and in the case of Gentoos by the

laws and usages of Grentoos.”

In many instances the wills of Hindoos have been recognised and esta~

blished in the Supreme Court.

It is Mr. Colebrooke’s opinion that their right to dispose of their proper-

ty by will, is maintainable in the province of Bengal, in conformity with

Jimuta Vahanas doctrine, that the gift or orueer alienation of property

by a Hindoo is not an invalid, although it may be av immoral act. In the

words “other alienation,” Mr. Colebrooke supposes alienation by Willto be

jncluded.

However this may be, it is certain that the Supreme Court grants pro-~

bate of the wills of Hindoos, and administration to the next of kin, when

itis applied for in the case of an intestate.

The will of Goculchunder Corformah is long, and will be found in the

Appendix. In the cause between Issurchunder Corformah & al. v. Govind-

chund Corformah & al. which arose out of that will, (see page F4,} the Court

declared it to be well proved, but to be wholly inoperative except as to a

disposition it contained in favor of Gourmonce Dossee, step-mother of the

testator,
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Upen a reference to this will, enough may appear to justify the Court’s

declaration; if the declaration had been made without any exception.—

But that the will should have been declared “ well proved,” may, upon a

perusal of it, be thought unaccountable ; for it seems to be the production

ofa madman, and I should have thought, had for that reason, been pro-
>

nounced to be “wholly inoperative.” There is however, an exception with

respect to one rational bequest.

The testator’s whole property, which was, I believe considerable, is left

for the support of an zdod. The sons, and the widows are to be merely

Mualntained.

¥n this case a partition of the property was ordered, and it does not

uppear that any provision was made for the family Sb or household god.

lt is probable that because the entire estate had been devoted to such

a purpose, the will was declared to be wholly inoperative, but to make this

consistent with other decisions of the Court, an allowance ought (consi-

dering that the will was well proved) to haye been set apart for the Shi.

It might have been proper, and it certainly would have been reasonable,

to declare that the sons should inherit according to the due course of the

Hindoo law, and considering the internal evidence which is borne in the

will itself, of the testator’s insanity, it might have been stil more correct

if it had been declared to be utterly void; particularly as the step-mother

was entitled by law to her maintenance.

The words of the decree with respect to her are these, “This Court

doth think fit to order, adjudge, declare, and decree, and doth accordingly

order, adjudge, declare, and decree, the will of the testator Goculchunder

Oo



322 OF WILLS.

Corformah in the pleadings of these causes mentioned to be well proved,

but that the same is wholly inoperative, except as to the disposition therein

contained in favor of Gourmonee Dossee, the step-mother of the said testator

and that the same ought to be so fur established and carried into execution.”

Again, “That the said Master do also enquire and report to this Court

what will be a proper sum to be allowed to the said Gourmonee Dossee for

subsistence and clothing, under the disposition in the said will of the said

Goculchunder Corformah, and how the same together with the sum to be ex-

pended in her funeral ought to be secured.”

I do not understand how it became necessary to establish that part of

Goculchunder’s will which related to Gourmonee Dossee, for a partition hay-

ing been directed, she took nothing by the will, or under the decree,

which she was not entitled to have secured to her, upon a partition by

law.

In many instances, the Court has upheld a bequest for the support of an

idol, but no attempt had ever before been made to establish such a will

as that of Goculchunder Corformah. Indeed 1 do not believe that such

a one had ever been executed, either before or since.

Many of the wills to which I shall have occasion to advert, made a pro-

vision for the ¢dod’s establishment, and directed an expenditure for, (what

we must call) superstitious purposes, and they have all been carried into

effect by the Court.

From disputes which arose among the family of Goculchunder Mitter

and the suit which was instituted upon his will in the Supreme Court, the

provisions which he had made for an idoéd, were particularly considered.

A detail of the proceedings in this cause, may throw considerable light



OF WILLS. $23

upon several points of Hindoo law, will prove that the feelings and the

religion of a people, who certainly deserve well of their rulers, are duly

appreciated by the Supreme Court, and I shall therefore give an account

of the contest with all practicable brevity, and yet sufficiently at large to

make it intelligible.

in the year 1813, a bill was filed by Nubkissen Miiter &§ al. v. Hurrish-

chunder Mitter & al. There were nine parties, seven complainants, and

two defendants to the bill.

Goculchunder Mitter died on the 8th of April, 1808, seized and pos-

sessed of a large property, real and personal. He had had three sons, viz.

Rumnohun Mitier, Juggomohun Mitter, aud Gourmohun Mitler. Ram-

mohun Mitter died (before his father) on the 28th of January, 1808, leav-

ing the complainants Nubkissen Mutter, Gopeemohun Mittcr and Kissen-

haunt Mitter, his sons surviving him. Gourmohun Mitter, the third son

of Goculchunder Mitter, died also in his father’s life time, on the Ist of

December, 1404, and left surviving him his sons, the defendants Hurrish-

chunder Mitler, and Rajchunder Mitter. Juggomohun Mitter survived his

father Goculchunder, and died the 3d of August, 1811, leaving the four

other complainants Hurloll Mitter, Russickloll Mitier, Shamloll Miter,

and Aamloll Mitter, his sons surviving him. All the sons of Goculchunder

had died before the bill was filed.

The bill stated that on the 23d of Fulgoon, in the B. Y. 1214, or 4th of

March, (808, Goculchunder made his will, which is set forth verbatim.

The first clause ix as follows: “Of my fiwed, &c. property, I give the

new ciuck house, bounded by the four boundaries, the whole of the grounds

and appurtenances and buildings to the east of the high road within my

O02
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dwelling-house, in Mouza Sootalooty in the town of Calcutta, and Talook

Joypore in Pergunnah Chotipore, and the Pyheparrah garden in village

Punchanno Gaon, as debutter for the worship of the deity Moduninohun-jee

and other idols ; the right of disposing of which by gift or sale does not rest

with me nor my heirs, and the worship of the deity, &c. festivals are to

be performed with the profit which arises after paying the government re-

venue, &c. thereof. My son Juggomohun Mitter will manage the collec-

tion, &c. business, and pay the expense of the worship of the deity, the

daily worship, festivals, &c. in a suitable manner according to the sheet

signed by me, and with whatever remains after deducting that, he will pay

the requisite repairs of the deity’s temple, after deducting which he will

get the requisite articles made for the idols as may appear necessary with

whatever remains. The ornaments, &c. of the idols, and the gold and sil-

ver chairs, &c. requisite articles which I have given, 1 have no concern:

whatever with nor have my heirs. Should the said Sreejoot Juggomohun

Mitter occasion any interruption in the worship of the deities or embezzle |

or make away with any thimg from the profits thereof, which may the

deity forbid! my other heirs will be able to take an account thereof on ac-

count of the deities.”

The will then proceeds ; “ Exclusive of the fixed, &c. property which

I give to the deities as written above; my PATERNAL and self-acquired

FIXED, &c. property, subject to rent and rent free Zemindaries and Talooks,

and gardens, bazurs, and houses, and lands, and so forth immovable, &ce.

property whatever, the same shall ali remain undivided. My heirs shall nog

have or hold the right of disposing thereof by gift or sale, nor shall my

HEIRS EVER HAVE power lo divide and share the same, nor shall any one

have power to mortgage the same, and the same shall in the succession of sons,

grandsons, §¢. REMAIN UNDIVIDED in common concern.” He then makes

his son Jug gomekhun, the mancger of his property, and declares that what

he has given to any one, shall be his, and that there shall not be any claim
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aiaong them on account of disproportion therein. He then recites that two

sons and one daughter, of his son Redhamohun, that three daughters and

one son, of his son Juggomohun, and that one son, of his son Gourmodun,

remain unmarried, and he leaves 2000 rupees for the marriage of each

grandson, and 1000 rupees for the marriage of each grand-daughter, to

be paid out of the common fund.

In this will the testator declared in the most express terms that his es-

tute should remain undivided. ‘The bill of complaint however, prayed a

partition, and a partition was decreed by the Court. By the decree the

will was established, and although the partition may not have been oppos-

ed, it was as we shall see an unequal one, and had it not been for the wiil

it must of course have been equal. Hence, I think we may conclude,

although a father may be allowed by the Supreme Court, to make an une-

qual distribution of his estate, that it will not allow him to restrain his

descendants from partitioning, according to the distribution he has made.

It is true that the unequal distribution was not objected to, and that the

partition was not opposed, but it is also true that an acquiescence in the

unequal partition by those parties whom it affected, would be sufficient

to justify the Court in carrying it into effect, and that the Court could not

be justified, under any circumstances, in directing a partition, the testator

aaving peremptorily prohibited it, if he had had a right to prohibit it ae-

cording to law, that the parties were competent to a surrender of their

own rights, but that the Court was not competent to annul a provision

which the testator might lawfully make.

He proceeds to direct that 25,000 rupees shall be expended on his

own Adya Sraddha and 60,000 rupees expended on the Adyu Sracdia

of his son’s (Juggomohun Mitter’s) mother.

It will be recollected that he had spoken of his “ pérernat and self
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acquired ¥1xED, &¢. property.” He now goes on to dispose of the whole

after the before-mentioned deductions shall have been made. This he

does by dividing it as usual into sixteen parts or shares, (the number of

annas in 2a rupee. )—Six annas he gives to his surviving son Juggomohun—

Five annas he gives to the sons of Rammohun, and five annas he gives to

the sons of Gourmcohun. He adds, “‘ After my death the property and title

of Sreejoot Juggomohun Miiter, (to be) in his sons, grandsons, &c. and

the sons heirs of the late Rammohun Mitter, in their sons, grandsons, &c.

and the heirs sons of the late Gourmohun Mitter in their sons, grandsons,

&eo.” « But my heirs have no concern with the principal, No ONE SHALL

HAVE POWER TO DIVIDE AND TAKE HIS SHARE.” He appoints Jug gomo-

hun guardian to his infant grand children until they shall attain the age

of twenty-one years, and he directs that all profits shall be carried. to the

credit of the sircary accounts, the parties to benefit thereby according to

their several proportions as allotted by his will. He further directs that

none of the parties shall take any thing upon their separate accounts,

unless there be profits, but permits them if there be profits after payment

of the common expences, to take therefrom, and im this case that the par:

ties so taking shall be debited with what is so taken,

There is then another clause in the will, which I do not interpret as

authorizing partition, but as authorizing the parties to assume a share in

the management severally, after they shall have attained respectively the

age of twenty-one years. This I conceive must be the construction, be-

cause Juggomohun, who was of age when the will was made, is prohibited

as well as the others from partitioning; and his proportion is to go to his

sons, grandsons, &c. Indeed the provision made for debiting the parties

with such sums as they might take, proves that the testator intended them

to remain undivided after they came of age, because until then they could

not have taken any sum, inasmuch as the estate was to be under the ma-

nagement, and they under the guardianship, of Juggomokua, Tadepen<
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dently of these considerations the eldest of the five minors was eighteen

years of age only, and the youngest of them was six years of age only,

when the commission to divide the estate actually issued. Two of the

grandsons appear to have been of age when the bill was filed, at least

they do not sue by their next friend, but one of them is the next friend

of the infant complainants.

The clause TI alluded to is this, ‘ Whenever any one of these comes of

age, twenty-one years old, and is capable of taking His concerns into his own

hands, he will take his own share in full accORDING TO WHAT..IS WRIT-

TEN ABOVE from the said Sreejoot Juggomohun Mitter, and-the.said Mitter

well deliver it over in full, but the one shall not have power to take the share

of another, &c.

It is certainly of importance to ascertain, whether or not, a Hindoo can,

by his will, prevent his sons, or descendants from coming to a partition

among themselves, after his death, and it appears to me, (whatever con-

struction may be put upon the last clanse which J have quoted from the

will) that he cannot do so

The rest of the will cannot possibly be so modified by this last clause,

as to enable us to say that any one could receive his share iz severalty, un-

til after he had attained the age of twenty-one years, and yet a partition was

ordered by the Court among the parties, when many of them were greatly

under that age. Thus the restraint which was attempted by a testator, te

be pat upon partition among his descendants, has been taken off by the

Court ; and no doubt can exist as to the rectitude of this decree, for a power

of partitioning is given in a most unqualified manner, to the parties interest:

ed, by the Hindoo law; nor is there any thing to be found from which Jt -

can be inferred that the possessor has any manner of right to interfere.with

the mere pleasure of his descendants, on the subject-of partition.
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A partition was, upon the prayer of the complainants, ordered, accord-

ing to the proportions directed by the testator in his will. The will was

establisied, as the bill prayed that it might be, one set of the grandsons

having been decreed stv sixteenth, and the other two sets of grandsons

having been decreed five sixteenth, parts of the estate each, to be enjoyed

by them in severalty.

The Commissioners, on the 2d of April, 1818, made their return to the

commission of partition, and concluded it in these words; “And in as

much as we further find that the said Goculchunder Mitler, the te:tator in

the pleadings of these causes mentioned, has in and by his suid wili, directed

that the said dwelling-house and the said Talook called Joypore, aid the said

garden at Pykeparrah shall be appropriated to certain religious purposes in

the said will particularly specified, we have therefore ABSTAINED FROM

PROCEEDING TO A DIVISION THEREOF, and humbly submit the same to this

Honorable Court for its directions thereupon.”

On the 10th of April, 1818, the cause came on for further directions on

the return of the commission of partition. The Court then decreed “ that

the partition of the messucges, tenements, lands, heriditaments and premises

so nude by the return and schedule to the said commission of partition be firm

and effectual for ever.”

The decree concludes, “ And it is also Surther declared and decreed, thaé

ihe parties to these suits, Complainants and Defendants, Are ENTITLED TO

THE MANAGEMENT OF THE PREMISES BEQUEATHED TO THE FAMILY IDOL

BY THE sAID GocuLcHuNDER Mirvrer, DECEASED, IN RESPECT OF THE

TIME AND DURATION OF SUCH MANAGEMENT ACCORDING TO THE RES-

PECTIVE SHARES AND PROPORTIONS IN WHICH THEY ARE ENTITLED TO

THE OTHER PREMISES OF WHICH THE SAID GoCULCHUNDER MITTER DIED

SEIZED AND POSSESSED.” And further it was referred to the Master
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to enquire and report, What will be the best mode of the said Com-

plainants and Defendants holding the management of the said idol and the

said premises appropriated as aforesaid FOR’ THE EXPENSES OF THE WOR-

SHIP OF THE SAID IDOL, reference being had to the period during whieh

the said parties have already held adverse possession and management thereof.”

‘The Master made his report, which on the Ist of July, 1819, was confirm-

ed, and on the 11th of August, 1819, the causes (for there was cause and

cross cause) coming on for further directions upon this report, the Court

decreed, ‘* That Nubkissen Mitter, Gopeemohun Mitter, and Kissenkaunt

Mitter, do and shalt hold possession of the said idol called Muddunmohun-jee,

and the possession and management of the premises appropriated thereto,

from the \st day of Bysaack in the Bengal year 1226, until the 1st day of

Bysaack, which will be in the Bengal year 1231; and it is further ordered

and decreed, that Hurloll Mitter, Russickloli Mitter, Shamloll Mitter, and

Ramloll Mitter, do and shall hold possession of the said idol called Muddun-

mohun-jee, and the management and possession of the premises appropriated

thereto, from the 1st day of Bysaack which will be in the Bengal year 3231,

anil the 1st day of Bysaack which will be in the Bengal year 1237 ; aud it

is further ordered and decreed that Hurrishchunder Mitter and Rajchunder

Mitter do and shall hold possession of the said idal called Muddunmohun-jee
and the management and possession of the premises appropriated thereto from

the said 1st day of Bysaack 1237, until the 1st day of Bysaack 1239, and

that from and after this last mentioned period the said Nubkissen Mitter,

Gopeemohun Mitter, and Kissenkaunt Mitter shall hold possession uf the

said tdol and the management and possession of the said premises appropri-

ated thereto for a period of five years, and that Hurloll Mitter, Russickloll

Mitter, Shamloll Mitter, and Ramloll Mitter, shall hold such possession and

management for a period of six years and Hurrishchunder Mitter and Raj-

chunder Mitter shall hold such possession and management for a period of

Pp



330 OF WILLS.

five years; and it is further ordered that the said parties, Complainants and

Defendants, and their heirs, shall continue in the possession and management

of the said idol and Tulook in the order and succession herein before specified

and decreed until the further order of this honorable Court.”

Goculchunder, as we have seen, had three sons, viz. Rammohun, Jug-

gomohkun, and Gourmohun. The sons of Gourmokun (the youngest of

Goculchunder’s sons,) had possessed themselves of this ¢dol and the pre-

mises appropriated thereto for three years. The principle then, upon

which the Court proceeded was this, that the sons of Rammofhun, the eld-

est brother, should have the first turn of possession of this idol, &c. for

five years corresponding with their five anva’s share of Geculchunder’s es-

tate, that the sons of Juggomohun, the second brother, should have the

second turn of this idol, &c. for six years corresponding with their sia

anna’s share of Goculchunder’s estate, and that the sons of GourmoJun, the

third brother should have the third turn of theidol, &c. for five years cor-

responding with theis five anuna’s share of Goculchunder’s estate; but that

these last, having had three years possession should not have the other two,

to complete their five, years until after the others should have had their

turns. From the expiration of these two years, the sons of Rammohun

were to begin again and the parties to proceed in their order according to

the seniority of their fathers, and, in point of time, according to the shares

they were left by Goculchunder’s will.

The period of possession, to which the sons of Rammohkun were entii-

led having expired, they, as they alleged, gave up ail the property which

had been appropriated to the idul, together with the idol itself, to the sons

of Juggomohun. This gave rise to a motion in Court, in Angust, 1824.

The question was, what part of the honse mentioned by the testator, was

devoted to the idol, or whether his (ihe.testator’s) descendants had a right

to useitasa habitation. 1 need not be more particular as to this collateral
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dissute. Ht is enowgh to say that aii parties were agreed as to the main

point, and that the testator’s right to appropriate that part of his property,

waich he had appropriated to the idol’s use, never was questioned. The

only doubt was concerning the testator’s intention, and the construction

which had been pat upon his will by the Conrt. It may be said to have

been admitted that all the adjuncts intended by the testator, should con-

tinue to be attached to the idol,

The following cause, which grew out of the will of Radhakaunt Chutto.

padiya was decided in the Supreme Court on the 22d of November, 1816.

The parties were Ramdoolal Sirear and Choitonchurn Set, complainants,

against Sree Moolce Sonat Dabee, Sree Mootce Joymonee Dabee, Issenckun-

Bundopadiya, and Sree Mootee Gouree Dabee (his wife) and Guagana-

rain Bundopadiya, defendants.

The bill was filed by the complainants for the purpose of relieving them-y purp 8

selves from the burden of the execution of Radhkakauni’s will; and they

haviug fully accounted before the Master, were ordered to be so relieved

according to the prayer of their bil.

Radhahauni’s will was as follows :—

© Sree Sree Fluree.

“& S-eedhur and Seeh Doorga.

« Srecjovt Ramdoolal Sireur and Srecjoot Crotitonchurn Set. Sree Radhakaunt Chatoariyas« Sree Radhukaunt Chuttopadiya makes this Will.

“« My property remains the three Burnagore Sree Sree Ishwurs. My Ta~

koors, ¢ onstant fixed, expense will be defrayed out of the interest, and you

Pp2
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will perform the fshwur Qotsub and other rites and Dol Juétra, in a suita

able manner with the remainder. You will defray the expence of the fa-

mily out of the interest. My daughter, Sree Mootee Gouree, will live in the

family. My daughter’s son Sreejoot Gunganarain Bundopadhya will receive

sicca (10,060) ten theusand rupees on becoming of age, and my elder

Brahminee* the interest on (3000) three thousand rupees, and apply it to her

use. The younger Brahminee will receive the interest on (3000) three thou-

sand rupees and apply it to her use. They shall receive interest at the

rate of (8) eight rupees; they shall not receive cash. And should the twe

Brahminees cause the Poorans, xc. to be read, about (1000) one thoue

sand rupees, as is proper.

“ Ishwur Sreedhur’s constant worship, more or less monthly, (2) two rus

pees of the three Ishwur Scebs ; more or less (10) ten rupees, including re~

pairs monthly.

« Sreejoot, the grandson of my spiritual guide, shall receive (8) six rupees

per month, and on becoming of age shall receive (600) six hundred rupees ;

on Mother Thakoorannee dying, youwill give (200) two hundred rupees at

her Sraddha. To Sree Radhabullubh Chutto, you will give (4) four rupees

per month. Sreejoot Bissonath Nyayapunchanun shall receive (7) seven

rupees per month, and my sister’s daughter Sree Unnopoorna, shall receive

(4) four rupees per month; besides which, if she goes to Ishwur Cassi or

performs any pious acts, you will give (760) seven hundred rupees ; you

will give Sreejoot Prancrisina Turcalunkar sicca (6) six rupees jermonth,

You will give to the younger Unnopoorna, the daughter of my sister (1)

one rupee per month. You will give to Sree Obhoya sicca (4) four rupees

per month, and (50) fifty rupees nett. You will give 100) one hundred ra-

pees at the Sraddha of Sree Ramniddiee Sircar’s mother. And my four

* His two wives.
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touses at Calentta, the Zs/avur temple at Barnagore, the Belessur tank,

these remain my Sree Sree Ishwur Sreedhur's. My son-in-law Sree Ishanela.

dev Bundopadiya will take care (of the same.) My daughter's son Sreejou.

Gunganarain Bundopadhya shall receive all on becoming of age, and you

will pay to my sister's sons, Sreejoot Juggomohun and Sreejoot Goluckchun-

der Bundo sicca (16) sixeen rapees per month, and to Sreejool Ramehunder

Roy sicca (8) three rupees per month, and sicca (200) two hundred rapees

annually for my late Thakoor and Thakooranee’s Sraddha which will take

place, and you will give Sreejoot Rummohun Gungopadhya sicca one hun-

dred rupees.

To Kabulram Moonshee, .....0 2000 sees eoae Sa. Bs. 100

Gooroodoss, tac e ee ta em bapearM Er ates acess aveeee ce 10

At Sraddha, eoen pave Sa anaes Ree os woes Sees eaose 2000

Sree Gooroo Deb, save vice weet nore seen tees eeseee 200

« A true Transiation of the annexed paper, T. T. October, 1815.

W. C. BLAQUIERE.”

This will was established, and ordered to be carried mto effect. I shall

give the words of the decree as it relates to the parts which made provi-

sion for religious purposes.

«It is further ordered and declared that Sree Mootee Sonah Dabee* and

Sree Movtee Joymonee Dabee, are entitled under the said will, of the said tes-

tator Rudhakaunt Chatterjee to thesum of sicea rupees one thousand to defray

therewith the costs and charges of reading the Poorans, &c, as mentioned in

ihe said will, and it is furtber declared that ihe bequests or legacies of two

rupecsmouthly for Ishwur Srecdhw’s constant worship (8 & VALID BEQUEST;

and also that the bequest of ten rupees more or less monthly for the constant

* These are the two Brahminces, his wives. - the will monationed,
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worship of Sree Ishwur Siils including repairs 18 A VALID BEQUEST under

the said will of the said testator.”

« And it is further declared, that the said legacy in the said will, where-

by the said testator bequeaths ¢wo hundred rupees for the Sraddha of the

said testator’s mother Tuicoorannee, 18 ALSO A VALID BEQUEST AND OUGHT

TO BE CARRIED INTO EFTECT out of the said testulor’s personal estate, pur-

suanl to the said will.”

« And it is further declared, that the said testator’s sister’s daughter Sree

Onnopoorna is entitled under the said will of the said testator Radiakauné

Chatterjee to receive four rupees per month out of the testator’s personal

estate, and that if she goes lo Ishwur Cassi, OR PERFORMS ANY PIOUS

ACTS, SHE IS ALSO ENTITLED TO RECEIVE THE FURTHER SUM OF SEVEN

HUNDRED RUPEES for the expenses thereof, as mentioned tn tie said testator’s

said will.”

“ And it is further declared, that the legacy whereby the said testator

bequeaths the sum of one hundred rupees FOR THE srappHa of Sree Ram-

niddhee Sirear’s mother to be paid out of the suid testator’s personal estate, 18

A VALID BEQUEST AND OUGHT TO BE CARRIED INTU EFFECT.”

‘And it is further declared, that the legacy in the said will whereby the

said testator bequeaths two hundred sicca rupees annually to be paid out of

the said testator’s personal estate FOR THE SAID TESTATOR S LATE Takcor

AND 'TAKOORANNED’S SRADDHA, IS A VALID BEQUEST AND OUGHT TO BE

CARRIED INTO EFFECT pursuant to the said lestator’s said will.”

“And it is further declared, that the said legacy contained in the said

will whereby the said testator bequeaths TWO THOUSAND RUPEES FOR HIS

OWN SRADDHA to be paid out of the said testator’s personal estate, Is A WA-

LID BEQUEST AND OVGHT TO BE CARRIED INTO EFFECT.”
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The will was completely established as to all its provisions, bat I have

given the above extracts from the decree for the purpose of showing that
&

the Court most fully reccgnizes the right of a Hendoo to make provisionome

by his will for the performance of religious ceremonies, and the mainte-

nance of his family idols,

On the 6th of December, 1814, a cause between Radhabuliubh Tagore,

complainant, against Gopeemohun Lagore, and thirteen other defendants

was decided by the Supreme Court. The complainant prayed for an ac-

count and partition of an estate, to which he alleged he was jointly entitled

with the defendants. His claim was derived from Joyram Tagore the

common ancestor of all the parties to this suit. It was stated in the bill

that Joyram bad left property which had been greatly mcreased by his

descendants in succession, that no partition of it had ever been made, and

that the defendants or those whose representatives they were, had always

been in the management and possession of the property. ‘The defenddnts

admitted that, as they had heard, Joyram Tagore might have been pos-

sessed of personal property, and that he died as they believed in the year

1762, but that before his death he had, at the capture of Calcutta, lost all

his property except the sam “ of thirteen thousand current rupees, which

he left in the hands of his sons, with directions that the procéeds thereof

should be applied To THE SUPPORT AND WORSHIP OF HIS FAMILY IDOL Sree

Sree Radiakaunt-jee.” The defencanis believed sich proceeds had been so

applied from that time to the present. The cor, lainant’s bill was dis-

missed. Tn this case there was nota will, bat the Court by dismissing the

bill seems tu have admitted the right ofa Héedvo ; to apply the whele of his

property to religious putpeses, hiwil he observed that this wos personal

property, and acquired by Jayrant Revel’; besides, the acquiescence of

his sons in this disposal, may fairly be inferred. The parities were all

desceadants (grandsotis, or great grandsons) of Joyram.,

If every thing be cunsidered, [ think the most important decision of the
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Supreme Court on the subject of Wills, arose out of the four following tes-

tomentary papers which were left by Nemyeanrn Mullick.

“ Sree Sree Ramjee Soronong.

“To Sreejoot Ramgepaul Muilick, my eldest son, and Sreejoot Ram-

vutlon Mullick, my middle son, greeting with benedictions. Sree Nenychurn Mullick.
“1 Sree Nemychurn Mullick make this will.

«“T make this Will in the names of you two in my life time and senses,

and of my own free will.

« After my decease, from my estate, you two, and my third son Sreejoot

Ramtonoo Muillick, and my fourth son Sreejoot Ramconaye Mullick, and

my fifth son Sreejoot Rammohun Mullich, and my sixth son Sree Meeralolt

Mullick, and my seventh son Sreejoot Soroopehunder Muliick, and my

youngest son Sreejoot Motecloll Muilick, these eight persons shall receive

each sicca (3,00,000) three lacks of rupees.

«The money which you two have taken for to trade with, and what you

will take, you will return to the estate with interest, and the money which

those six have taken for to trade with, and what they will take, they will

return to the estate, with interest.

«The gold and silver ornaments and plates, and ornaments set with prey

cious stones, and clothes and apparel which 1 have given to the eight sons

respectively, and what I have given to their wives, sons, and daughters,

and what J shall give, have no concern with the estate, and will belong

to these eight persons respectively, no one will have any concern with

another.
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“ Besides this, whatever estate shall remain consisting of houses, ground,

talooks, cash, Company’s paper, bonds of individuals, sums due by in-

dividuals, apparel, gold and silver plates, effects, and jewels, &c. will

remain under the charge of you two; you two are the managers thereof,

you two will discharge my debts out of that remaining estate, and will re-

alize what is due to the estate, and from that estate perform my obsequies, .

and those of my wife, and constantly perform religious acts in a suitable

manner. Whenever you perform any religious or other act, you two bro-

thers will inform the other six brothers, and if they acquiesce in your opi-

nions, you eight brothers will perform the act collectively, otherwise what-

ever you two brothers think proper, you will do, and should any one raise

objections, it is inadmissible.

‘To this purport I execute this Will, the 24th Maugh, the year 1213.”"

Two witnesses’ names subscribed.

** Sree Sree. Ramjee.

To Sreejoot Ramgopaul Mullick, my eldest son, and Sreejoot Ramrut«

ton Mullick, my middle son, with benedictions. I Sree Nemychurn Mul-

lick, make this written order.

«“ T have made a will on this day’s date in your'two names, I therefore

direct you. J write the particulars of what is to be done out of the remain-

der of my estate, whici will remain under your charge.

“txt. [tis my desire to perform some work at Sree Sree Brindabun and

Sree Sree Juggernaut, and to make a ghaut on the bank of the Ganges,and

to cause the Srimot Biagbut, the Sree Mahabsarut, the Valmikee Pooran,

and Croytuuya Muugul to be chanted, should good or harm happen to

me before the completion of all these, you will after my decease perform

all these acts, axd defray the expense thereof from the residue of my estate

rmahich remains in your charge.

Q4
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« The cash which stands in my accounts for the worship of Sree Sree Jug-

gunnath Deb-jee at Mahesh, and for the worship of Sree Sree Radhabullubh-

jee at Bullubpore, and for the worship of Sree Sree Crishna Roy-jee at

Canchrapara, in the names of these deities respectively, will remain under

the charge of you two, and you will after my decease defray the expenses

of the monthly worship of the deities from the interest thereof in the man-

ner I am paying it.

«The money given by mother for the purpose of making a bower at Sree

Sree Brindabun, stands in my accounts, and it is my wish to cause the said

bower to be made by myself. Should I die before the completion of it, the

said money will remain under your charge, and you will cause the bower

to be made.

«Tt is my wish to make a temple for the Sree Sree Maha Probhoo-jee at

Ombica; should I die before the completion of this, you will make the

temple and consecrate it from the residue of my estate which remains un-

“ye?

der your charge.

“Sree Sree Ramjee.

“To Sreejoot Ramgopaul Mullick, my eldest son, and Sreejoot Ram-

rution Mullick, my middle son, with benedictions. Sree Nemychurn Mullick,
«1 Sree Nemychurn Mullick, write this Hookoomnama (written order.)

©] have made a Will on this day’s date in your two names, J therefore

direct you. A dwelling-house measuring 13 cottahs altogether, has been

‘formed at: Calcutta from the private dwelling-house of the late Sookmoy

Mullick, measuring 10 coltaks, and the dwelling-house of Nirmul Kaur,
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measuring 3 collahs, which dwelling house, I give (have given’ for my

youngest daughter to reside in, but neither she or her children have the

right to dispose of the same by sale or gift.

“My youngest daughter will reccive (10,000) ten thousand sicca rupees

from the residue of my estate, which remains ander your charge after my

decease, but this money will remain under your charge. © The annnal in-

terest. on this sum at eight per cent, amcunts to (860) eight hundred sicca

cupees, from which you will pay the monthly expenses of my youngest

daughter as I now pay them.

“ What remains after paying this, will be applied to other expenses.

* As long as my daughter is living yon will pay her the intcrest only in

this manner, and she will reside in the dwelling-house, and if she has no

male offspring living at the time of her deecase, the principal, interest, and

dwelling-house, will belong to my estate; should there remain anale off-

springs they will live in the house and reccive the intcrest, in the same

manner. The year 1213, date 24th Maugh.”

“Sree Sree Ramjce.

“To Sreejoot Ramgopaul Mullick, my eldest son, and Sreejoot Ram-

yullow Mullick, my middle son, with benedictions.

“1 Sree Nemychurn Mullick give these written directions. Sree Nemychuader Muilick.
“f have made a Will on this day’s date in your two names. = [ therefore

give you directions,

* My eldest daughter will receive (10,000) ten thousand sicca rupees

Q'42
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from the residue of my estate which remains under your charge after my

decease, but this money will remain under your charge. The annual in-

terest on this sum at eight per cent amounts to (806) eight hundred sicca

rupees, from which you will pay the monthly expenses of my eldest dangh-

ier, as I now pay them, what remains after paying this, will be applied to

other expenses.

“As long as my daughter is living, you will pay her the interest only in

this manner, and if she leaves no male offspring at the time of her decease,

the principal and interest will belong to my estate.

“Tf she leave male offspring, they will receive the interest in the same

manner,

“ The 24th Maugh, 1213.”

Nemychurn Mullick left eight sons, who had all attained their fall age

at the time of his death. His property was to a very large amount in

value. He died on the night of the 24th of October, 1807, and on the

26th of the same month the six younger, filed their bill against the twe

elder, brothers. This bill was amended on the 14th of December fo}-

lowing.

The parties were Ramtonoo Mullick, Ramconaye Mullick, Rammohun

Mullick, Heeraloll Mullick, Soroopchunder Mullick, and Moteeloll Mul-

lick, complainants, and Ramgopaul Mullick, and Ramrution Mullick, de-

fendants.

On the Lith of July, 1808, the Court decreed as follows; “This Court

doth think fit to order and decree and it is accordingly decreed and de-

clared THaT py THE Hinpoo Law Nemycuurn MULLICK, DECEASED,
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YN THE PLEADINGS OF THIS CAUSE MENTIONED, MIGHT AND COULD, DISs-

POSE BY WILL, Of ALL HIS PROPERTY, AS WELL MOVABLE AS IMMOVABLE,

AND AS WELL ANCESTORIAL AS OTHERWISE. And that the said Nemy-

churn Mullick, deceased, did, in his life time, duly make and publish the four

testamentary papers exhibited in this cause, as and for his last will, And

it is further decreed and declared that the residue of the estate of the said

Nemychurn Mullick, deceased, after the payment of the debts cf the said

Nemychurn Muilick, and sabject to the payment of the several legacies

directed to be paid, and to the performance of the several acts and ceremo-

nies directed to be performed in the said will and testamentary papers of the

said Nemychurn Mullick, deceased, and exhibited tn this cause, 18 JOINT

AND UNDIVIDED FAMILY PROPERTY ACCORDING TO THE HINDOO Law;

and that the Complainants and Defendants, the eight sons and co-heirs of the

said Nemychurn Mullick, deceased, are entitled to the same. And it is fur-

ther decreed and declared, that the Defendants Ramgopaul Mullick, and

Ramrution Mullick are entitled, under the said will of the said Nemychurn

Muilick, to the management of the said goint and undivided family pro-

pert ye”

The testator died possessed of great wealth; and a considerable part

of it, as well movable as immovable, was ancestorial. Yet from the natare

of this decree I cannot discover the necessity of making a declaration

respecting the testator’s right to dispose by will of all sorts of property,

for the result was certainly what it would have been, if such a right had

been denied.

It will be observed that Ramgopaul Mullick, and Ramrution Mulick,

the defendants, were declared entitled to the management of the Jomt and

undivided family property under Nemychurn Mullick’s wiil, which is

scarcely consistent with a declaration that the residue of the estate was

joint and undivided family property according to the Hindoo law, and
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that the eight sons and co-heirs were entitled to the same. JI must ob-

serve however, that at this time, the Complainants had not prayed fora

partition, that the temporary management of the Defendants might have

been intended ; or, if permanent, that it was to be confined to that part of

the estate which was applicable to religious purposes.

Upon a reference to the testamentary papers, it will appear what those

purposes were, and it may here be observed, that a very large sum of mo-

ney was required for tueir completion. Yet the Court did not think it-

self at liberty to restrain the expense, or to interfere, respecting them,

with the disposition which the testator had thought proper to make. It

was referred to the Master to take an account of the whole of the property

which Nemyehurnx Mullick, had died possessed of, or entitled to.

«© And it was further ordered and decreed, that the said Master do alse

enquire and report to this Court what sum will be requisite for the per

formance and execution in a suitable manner of the several acts, WORKS,

AND CEREMONIES directed by the said will and testamentary pupers of the

said Nemychurn Mullick, deceased, to be performed and executed, distin-

guishing between those ceremonies WHICH BY THE Hinpoo Law are to 64
° . . . *

performed once, and those which are to be performed periodically.”

From this decree Ramgopaul and Ramrutton, the defendants, appealed

to the King in Council,

The first bill, as it was amended, stated that the complainants had all

attained their full age according to the Hindvo law, and that the parties

to the suit were the only children of the testator, except two daughters

who had been married in his life time and had therefore no claim upon

his estate. That the eight brothers had been, and continued to be, a joint.

and undivided Zindoo family. That the whole or the greatest part of the
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wovable and immovable property of which the testator died seized or possess-

ed, was either inherited by him from his ancestors or grew oul of such an-

cestorial property ; and that all the parties, Complainants and Defendants,

were entitled to the goint and undivided ownership of the said property.

The bill goes on to state that Nemychurn Mullick, executed a writing

purporting to be a will by which he gave to the complainants a small part

of his property, far less than their proportion of the ancestorial property ;

and gave the residue without distinguishing between the ancestoriul and self-

acquired, to the Defendunts, and that such a disposal so FAR AS IT RE-

LAPES TO ANCESTORIAL PROPERTY 18 INVALID ; and that the Complain-
ants are equally entitled with the Defendants to the immediate possession and

enjoyment of the said ancestorial property. An account and an injunction

against waste are prayed by the bill.

By a further amended bill filed the 14th of December, 1807, the Com-

plainants state that having had an opportunity of getting further insight

into the testamentary papers left by their father, they find they were mis-

taken in the construction which they had put upon the said papers, and that

the testator in truth gave, and proposed to give to each of his eight sons

the sum of three lakhs of rupees, and that upon a just and true construction of

the will, there is no intention to dispose of ancestorial property, but that

the will relates to property acquired by the testator himself, and that out of

such property there is nothing given to the defendants beyond the sum of

three lakhs of rupees each, and that the residue after satisfying legacies and

supplying the sums directed by the testator to be expended, is a fund to be

equally divided among all the brothers, Complainants and Defendants.

The Defendants, by their answer, denied that the whole or greatest part

of the movable and immovable property, of which Nemyeiurn Mullick died,

seized or possessed, was ancestorial. They say that Nemychurn and his

brother Gourchurn continued undivided as to ancestorial property, to the

year 1798, when a partition between them took place, and that during the
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period of their union, regular books of account had been kept, separate

aud distinct from the accounts of their own several acqui-ttons, and that

all the money received hy Nenyeiurn out of the ances‘o ial property

amounted to 15,94,601 rupecs 12 annas and 3 pice, and no more. They

then set forth the particulars of the axcesforiel immovable property making

Nanyennri’s share thereof to arnount in value to abont 40,0C0 rupees.

They say they are advised and believe that their father might and could

dispose by will of his aneestorial movatle property, and if he could not

have dispesed of his axcestortal iinnocaéle property, that the complainants

ought to elect between thew claim to it, and ihe legacies beque: thed to

them by Nenyehuris will, They sct forth the testamentary papers, and

they say that the money received by Nemychvra from the axcestorial proper-

ty is subject to several deductions, viz. paid to the widew of Radhachurn

Mullick in satisfaction of his claiin upon the ancestorial estate 55,000 ru-

pees. For the marriage of the complainant PammoAnn, 0628 rupees. For

the marriage of Heeraloll, 9860 rupees, — For the marriage of Soreopchun-

der, 1022 rupees 6 annas and 9 pice. For the second marriage of Ram-

gopanl, 12,180 rupees. For themarriage of Mooleclun/, the two several suns

of 11,600 ruvees. — For the marriage of erand-daughters, 4176 rapees.

Por the marriage of a grandson by bis youngest daughter, 26,000 rupees or

thererbouts. For Nemychuri’s own performance of three religious cere-

monies called Poracn, 45,000 rupees or thereabouts. For the performance

ofareligions ceremony culled Gann, 60,000 rupees. Por the performance

of another ceremony calied Toolah or weighing himself with Goldiohurs

and other expease relating trereto, 56,000 rapees. ior farniiy expenses

disbursed by him since his separation from Gourchara, 250,000 ripees,

They then say they are advised that taey have a right to deduct these

several disbursements from the suum of 13,94,600 rupees 12 annas and 3

pice, received by Nemychurn as his share of the aucestorial movable property.

They go on tu say, that the sum of three dakhs of rupees left to each of

the compiainants will greatly exceed what they would be entitled to as
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their shares of the anzcestorial estate, and that they are ready and willing to

pay to each of them his ¢hree lakhs of rupees under the will of their father.

In answer to the last amended bill of complaint the defendants say that

a disposition by will is available to alter the established rule of descent

and succession among Hindoos. They deny the construction put by the

complainants upon the testator’s will, and insist that after having given

each of them 300,000 rupees, it was his intention to give the entire residue

without distinguishing between ancestorial and self-acquired property to

them, (the defendants) for the purposes stated in the will. They insist

that such a disposition is valid, and of full force by the indoo law ; and

that the complainants are not entitled jointly with the defendants, or at

all, to the possession, enjoyment, use, or benefit of any part of Nemychurn

Mullich’s estate except the sum of 300,000 rupees left to each of them by

the will.

The decree has been already set forth, and it has been stated that there

was an appeal from it by the defendants to his Majesty in Council. The

result of this appeal may be best known from a supplemental bill, after-

wards filed by the complainants and the answer of the defendants thereto.

The bill charges that, «By the decree pronounced by this honorable

Court aud since affirmed on appeal by an order of the King in Council, the

suid eight sons of the said Nemychurn Mullick, were and are declared entitled,

to the residue of the said estate, and the lLeuefit of which suid decree your

orators and oratrixes humbly submit they are now entitled to receive, and to

have suck residue after setting aside a sufficient sum for the performauce of

the acts, works and ceremonies as aforesaid, aseerlainedaund allotted and divid-

ed between them and the said defendants in eight equal shares and propoy-

gions to be held by them in severalty,” &c.

Rr
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Tn the defendants’ answer they “deny that they give out or pretend

that under and by virtue of the last will and testament of the said Nemy-

churn Mallick, they, these defendants, have a right to detain the residue in

their hands as managers of the said estate (if any such residue should so

remain) save as herein before is mentioned ; the question regarding the right

to such residue having, as these defendants admit, been decided by the said

order of the said King in Council in the said bill mentioned.”

The first bill filed, even after it had been twice amended, was certainly

not adapted to the case of the complainants ; one of them died, and the

suit having been revived, a supplemental bill was filed on the 19th of De-

cember, 1821. To this bill the parties were Etamtonoo Mullick, Ramko-

noye Mullick, Rammohun Mullick, Soroopchunder Mullick, Mootcelott

Mullick, Sree Mootee Conomoyee Dossee, widow and legal representative

of Heeraloll Mullick, deceased, and Sree AMootce Joyomonye Dossee, Sree

Mootee Operna Dossee, and Sree Mootee Nobocomaree Dossee, infants and un-

married daughters of Heeraloll Muilick, by Sree Mootee Conomoyee Dossee,

their mother and next friend, complainants, against Ramgopaul Mullick

and Ramrutton Mullick, defendants.

It does nof appear to me that the daughters of Heeraloll were necessary

parties, but with a view to securing for them their father’s property after

the death of their mother, it may have been thought proper to bring them

before the Court.

This bill set forth the former proceedings. It prayed that the Defend-

ants might account with the complainants as to the personal estate of

Nemychurn Mullick, and that a just and fair partition might be made’

among the parties of his real estate, after the deduction of a sufficient

sum, for the purpose of carrying all the testator’s directions into effect.

The Master had been directed to make a Separate report, as to the
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sums necessary for effecting these purposes, and on the 9th of June, 1820,

he reported, that the sum of 8,59,296 rupees, 11 annas, and 6 pice, was re-

guistle for the performance and execution of the several acts, works and cere-

montes in a suitable manner as directed by the said will and testamentary pa-

pers lo be performed and executed.

To this report all parties filed exceptions ; the complainants because

the allowance was too large, and the defendants because it was too little.

“Nbe exceptions of each were over-raled, and the report was confirmed.

Upon this the complainants and defendants, for these opposite rea-

sons, filed their petitions of appeal ; but the petition has not been prosecut-

ed by either.

it may perhaps appear extraordinary that a sum, which at the ordi-

nary exchange of a few years back, was equal to £107,000 sterling, should

not have been thought by the Court, immoderate for such a purpose, and

that it should by the defendants, have been deemed to fall far short of the

necessary expenditure. ‘They say that, “a suffietent sum for the perform-

ance and execution in a suitable manner of the several acts, works and cere-

inonies directed by the said wili and testamentary papers of the said Nemy-

churn Mullick, to be performed aud executed and which these defendants con-

tead aud submit ought not to be less than the sun of 2,523,350 rupees, 9 ans

nas ;” or at the exchange I have mentioned about £315,418 sterling.

Independently of these expenditures, the defendants say, “that, asum of

3088 gold-mohurs or sicca rupees 49,408 called Toola gold-mohurs ; against

which the said Nemychurn Mullich was weighed in his life time, although

an the possesston of these defendanis, forms no part of the estate of the said

Nemychurn Mallick, in as much as the same must, according to lhe laws and

Br2
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usages of Hindoos be distributed among Brahmins by these defendants as

managers of the said estate.”

What questions may yet arise cannot be foreseen, but I consider it to

have been finally decided, that all the directions contained in Nemychurn

Mudlick’s will, shall be carried into effect. hat the sum of 8,59,292 ru-

pees, 11 annas, and 6 pice, shall be expended for religious purposes, and

that the residue of the testator’s property, ineluding all descriptions, shal}

be equally divided ; the seven surviving sons taking each a share, and the

representatives of the eighth son, deceased, taking his share.

The personal property cannot be divided until an account of it shall

have been taken, and reported by the Master. Some time since, a partis

tion of the real or immovable estate was consented to by all the parties;

and before the supplemental bill was filed, the legacies of three lakhs of

rupees each, had been paid by the defendants, to the original complain-

ants.

It is now to be observed, that the Court’s decision was founded upon 3

construction of the testator’s will, and an intention to constrae it ac-

cording to his meaning; that a sum sufficient for effectuating all the acts

of piety he directed, was ordered to be provided out of his estate for the

purpose ; that the legacies were all confirmed ; that the estate was in other

respects disposed of as it would have been had Nemychurn Mullick died

intestate; and that the Court expressly declared the right of a Hindoo xe

DISPOSE OF HIS ANCESTORIAL IMMOVABLE PROPERTY BY HIS WILL; which,

as | conceive, meant according to his pleasure.

The mere abstract right of a Hindoo to direct the disposition of his pro-

perty BY WILL, cannot be better exemplified, than it was in the following

case. ‘Lhere cannot indeed, be a doubt, upon any principle ever contend-
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ed for, but that the person who was testator in this case, had a right by

»artiiion in his life time, to make the allotment of his property which he

nade of it by will.

The testator Durpnarain Surmono was possessed of a very large pro-

verily both movable and emmovable. Jt was all, as he recited, self-acquir-

ad. His will contained the following provisions ; ‘As my eldest son Sree

Readhamohun Baboo and third son Sree Kishnamohun Budboo, have discard-

ad their gooroo (spiritual teacher,) and drink spirituous Liquors and have

threatened lo murder me, IL have discarded them, and debar them from per-

forming the ceremonies of burning my body, and Sraddia.”

He then gives to each of them, 10,000 rupees, “ for their support and

maintenance.” He goes on, “ and to my youngest son, by my first wife,

Pyareemohun Baboo, he being deaf and dumb, [bequeath 20,000 rupees for

his maintenance.”

Tie gives 30,000 rupees for the worship of Sree Sree Ishwur Radhakaunt-

ice, and says, “ you will cause the worship to be performed from the inter-

est arising on this sum, exclusive of whatever apparel, utensils, and orna-

ments are in the Sree Sree Lshwur, are his.”

Tle makes some other provisions, and then declares, ‘“ I bequeath the

whole that remains to Sree Gopeemohun Buboo, Sree Hurrymohun Baboo,

and my sons by my second wife Sree Ladelymohun Baboo, and Sree Moho-

veymohun Badtoo, in four equal shares.”

In the year 1818, an action of ejectment was brought upen the demise

of Kishnamohun, one of the discarded sons, for his share of Burypnarain’s

(his father's) estate. To this action Gepeemchun, Murrrvmo/ +2, Ladley-

mohun, and Mohkoncymohkun, took defence, und upon proof of Derpuurains

will being duly made, there was a verdict for the Defendants,
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Gourchurn Mullick died possessed of a very large property, ancestoriaé

and sedf-acquired, immovable and movable. We have seen that Nemychurn's

half of this axcestorial movable property amounted to upwards of thirteen

lakhs of rupees.

Bissumber, one of the sons of Gourchurn, had been employed by a

house of agency in Calcutta, und having conducted himself there so as to

dissatisfy his father, he (the father) made a will by which he left this son

a very inconsiderable sam of money, and disposed otherwise of the resi-

due of his property. The case was not brought into Court, but it is to

be presumed that the disinherited son took advice, and was satisfied that

he must fail in an attempt to set aside his father’s will.

The cause between Woomischunder Paul Chowdry and Ruttonchunder

Paul Chowdry, infants, by Sree Mootee Dossec, their mother, and next friend,

complainants, and Premchunder Paul Chowdry, Isserchunder Paul Chow-

dry, Joogulkishore Bundopadiya and Ramsoonder Gooptoo, defendants, is

now to be mentioned. Three of the defendants answered, and the bill

was taken pro confesso, against IZamsoonder Gooptoa,

This suit, as it afterwards appeared, related to ancestorial property ;

descended, or originating in that which did descend, from Suxocheram

Pauntee. Upon the present occasion howeve:, the proceedings were had,

supposing Svhocieram to have died im indigent circamstances, and his

sons to have been founders of the property in question.

The bill stated that Sohocheram Pauntee had three sons, viz. Kishnocehun-

der Paul Chowdry (who was father of the complainants and two of the

defendants, ) Sumbhoochunder Paul Chowdry, and Ramueedy Pant Chowd ,.

That Schocheram Puuniee had a very inconsiderable property, and died in

very indigent circumstances; not having been at the time of his deaii
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worth more than one hundred rupees. That Kishnochunder and Sumbhoo+

chunder, in the life time of their father Sohocheram, procured money, and

began to trade in grain, and in salt, that their trade became extensive

and lucrative, and that during the life time of Sohocheram, he and these

two sons continued to live as a joint and undivided Hindoo family in

food and habitation, but that the father had not any concern whatever,

in the trade which was carried on by his twe sons, and that he did not

assist them in any manner. The bill further stated, and it was admitted

by the answer that these two sons had acquired a very considerable pro-

perty before their father (Sodocheram) died.

As to Rammeedy Puul Chowdry, the third son of Sohocheram, he was
excluded from all claim (both by the bill,;.and by the answer) to a partici-

pation in the property, now in question. _It was stated that he had died

in the life time of his father, and that neither he, nor the father had any

thing to do with the trade which was carried on in his father’s life time,

by Kishnochunder and Sumbhoochunder.

Ramneedy left an only son, Buddinoth Paul Chowdry, and a widow nam«

ed Ulicu Dossee, Buddinoth’s mother.

Tf it had appeared that the property now possessed by the family, had

grown out of that which was left by Sohocheram at the time of his death,

or that Sohocheram had carried on the trade j ointly with his two sons, or

that Ramneedy had been a partner in the trade, his (Ramneedy’s) son Buds

dinoth, would have been entitled to a share of the estate. It was therefore

the interest of all these contending parties to have it understood that the
two persons, Kishnochunder and Sumbhoochunder, were alone concerned.

in the acquisition of this wealth.

To exclude Buddinoth the more effectually, the bill stated, the answe
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admitted, and the fact was, that Buddinoth in his infancy, and his mother

Ulica Dossee, on his behalf, executed a general release to Kishnochunder

and Sumbhoochunder. By this release all claim on the part of Buddimoth to

the estate of Sohocheram, his grandfather, and upon every other av:count,

was renounced,

Buddinoth afterwards filed his Lill claiming, as heir of Zamneedy, one-

third of the property in question. In this proceeding the release execated

by Buddinoth and Ulicu Dossee was declared null and void, but, as there

was no question upona will, Buddinoth having claimed as a representative

(through his father Ramneedy} of Sohocheram, who died intestate, it is

needless to be more particular in this place. Itis sufficient to say that he

succeeded in disproving every thing alleged, or admitted to his prejudice,

by the complainants and defendants in the present suit.

Upon the present occasion however, the proceedings went on, as if Kish-

nochunder and Sumbhoochunder were the only parties entitled to share in

this property. These two had come to a partition among themselves, and

had divided the estate between them.

Rishnochunder had four sons Woomischunder, and Rutionehunder, the

complainants, and Premchunder and Ishwurchunder, two of the defendants.

He made the following will by which he left tex annas’ share of the pro-

perty, which he possessed as I have stated, to the defendants, and siz

annas’ share of it to the complainants.

The complainants, as we have scen, avoided going on the ground of the

property being ancestorial, but they endeavoured to set aside the will, be-

cause their father was not of disposing mind at the time it was executed.

Here is Kishnochunder’s will :~
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« Sree Crishnoo Soronong.

‘To the benevolent Sreejoot Joogulkishore Bundopadhya

and Sreejoot Ramsoonder Goopto; this power of attorney is Chowdry.Sree Crishnoochunder Paul Chowdry. Sree Crishnoochunder PaulSchoy.made in the year 1216.

“T have four sons by two wives. By my eldest wife Sreejoot Premchund

Paul Chowdry and Sreejoot Ishwurchunder Paul Chowdry, two sons of

age, and by my second wife Sreejoot Oomeschunder Paul Chowdry and

Sreejoot Ramrutton Paul Chowdry, who are minors, for the purpose there-

fore of guarding and preserving the whole of my estate, consisting of cash

and property, and Zemindaree and purchased Lakkeraj, and houses, affairs,

and so forth, in my real and in fictitious names, wherever and whatever

there is at different places, according to papers and documents exclusive of

debts, I appoint you two attornies. As long as ] am alive, the property,

&e. will be under my control ; on my death you will undertake the trans-

Jation and management of the whole of my property, Zemindaree, purchased

Lakkeraj, houses and affairs, whatever there be and at whatever place, ac-

cording to the papers and documents, in real and fictitious names. Out of

the whole of my estate (100,000) one lakh of rapees remains for the purpose

of establishing a Sib and for my obsequies 5; Premchund Paul Chowdry and

Ishwurchund Paul Chowdry will establish the deity and perform my obse-

quies, you will pay this one lakh of rupees to those two brothers. My

younger wife is living, and I give (30,000) thirty thousand rupees for her pi-

ous, &c. acts. I have three daughters by my two wives, and give (6000)

six thousand rupees to them at 2000) two thousand rupees each for their

food and raiment. | give to these four persons the sum of (30,000) thirty-

gix thousand rapees, which sum you wil give credit for in these fouw

83
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names in the Calcutta account, and pay them the interest thereon at (6).

six rupees per cent per annum individually every year, exclusive of these,

the allotment of shares of the whole of the remaining estate is thus:

Premchund Paul Chowdry and Ishwurchunder Paul Chowdry, my two

sons, are of age, they are very attentive to me, being satisfied with which I

allot them two brothers a portion of (10) ten annas, and to the two brothers

Oomeschunder Paul Chowdry and Ramrutton Paul Chowdry L allot a por-

tion of (6) six annas. My two sons who are of age Premchund Paul Chow-

dry and Ishwurchunder Paul Chowdry are Masters* of the whole; you

will continue them Masters, and transact.businees and affiirs with their

consent, and they the two brothers will likewise do business according to

your advice. You will transact the business, concerns, &c. in the same

manner they are going on now; and the profit or loss thereon will be ad-

mitted according to papers and documents; you will furnish money for

my daily acts, family expense, the worship of the deity, the Ruth Jatira,

&e. ceremonies according tv the estimate as the same are managing. As

to the estate which remains exclusive of expense and disbursement, should

the two minor sons when they become of age, not agree together, you will

divide it according to the above allotment, and give to the four brothers.

In the mean time, should the four brothers ask for money for their own

uses, youwill debit him who takes money, and give what is proper.

“ Ags to the money which stands in the Calcutta account to the credit of

my wife and three daughters, you will give it to them respectively at the

time of the above division.

“Should any one not abide by the allotment which If have made, and

claim an excess, it is inadmissible. Should excess take place in the ex-

penditures over and above the dukh of rupees which I lay by for the esta-

blishment of deity and my obsequies, you will furnish it from the undivided

estate, but should any sum remain on hand after these two expenditures

© Mookhtars,
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have taken place, it will remain for the stated expenses of the above dei-

ty’s worship. You are employed in my Circars and are confidential, I

have therefore appointed you attornies. You will receive the fixed allow-

ance vou get for your trouble from my Circar, besides which, for the

trouble attending this power of attorney, you Goopto will take (600) six

hundred rupees, and you Bundopadiya (400) four hundred rupees every

year dering my hfe time, you will not receive allowance for your trouble

onaccount of this power of attorney. To this purport I execute this pow-

cr of attorney for after my death. Year above written ; date (27th) twenty-

seventh Cartick.

«« Witnessed by five witnesses.”

From what has taken place in the Supreme Court, we must conclude

that the decree in this cause would not have been varied, even if it had

been clearly shown that all the property in question had descended from

Sohocheram, the grandfather of the contending parties, and that the une-

gual distribution of it by the father of these complainants and defendants,

would have prevailed, whether it had been ancestorial, or acquired by

hinself.

It will be observed that, in this case, the testator left 100,000 rupees,

out of his whole estate, for the purpose of establishing a Shzb, and for his

obsequies, and directed that his two elder sons should receive this sum to

establish the deity, and perform his obsequies.

An issue was ordered by the Court to try whether the instrument in the

pleadings mentioned was the last will and testament of Kishnochunder

Paul Chowdry, deceased. The will was duly proved, and the Court upon

a subsequent hearing of the cause decreed and declared that, “the paper

S82
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writing in the pleadings in this cause mentioned is the last will and testa-

ment of Kishnochunder Paul Chowdry, and is well proved, and ought ic

be carried into effect.”

Rajah Nobkissen, in the will by which he intended to deprive his adopt-

ed son of the share to which he proved himself entitled, (see pages 194

and 228,) gave to Gopeemohun Deb (the adopted son) and his four brothers

(sons of the Rajah’s brother Ramsoonder Bewerta) all his (the Rajal’s)

third share of a house, and allhis right, title, share, and interest in his LATE

FATHER’S Talook, called Boonsoondriah. The Rajah had a son begotten,

as well as a son adopted, living at the time. He also gave to the four

brothers of Gopeemohwn (his nephews) and their heirs 270 rupees a month

for fifty years. He recites that he had given to Radhamohun Ghose and

Oboychurn Ghose, (the sons of one of his sisters,) 10,000 rupees between

them, and also a digah and an half of ground in Calcutta, which he con-

firms by his will. He gives to Neemnarain Bose, the husband of one of

his sisters, and his heirs, 50 rupees a month for fifty years, or 5000 rupees,

if heshould please to take that sum, in lieu of the monthly allowance. He

makes a similar provision for Dattaram Bose, the husband of another of

his sisters.

Thus the Rajah gave by this will, away from his sons (one begotten and

one adopted) the T'alook of Boonsoondriah, which was ancestorial immovable

property. He also, by his will, as well as by gift in his life time, dispos-

ed of other immovable property. His right to do so, was not questioned

by any one; and by a decree passed in June, 1800, (after Gopeemohun Deb,

and Rajah Rajkrishna had settled their dispute) it was declared that they

should take the estate and property of Rajah Nobkissen as tenants in com-

mon; subject nevertheless, to ALL THE PROVISIONS, made by the last wilt

and testament of Rajah Nobkissen, except only as to those provisions which

respect Gopeemohun Deb and Rajah Rajkrishna,
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This decree keeps clear of any declaration respecting the rights of an

adepted son, but it recognizes the power of a Hindoo in possession, to

dispose by will, of all manner of property. It must indeed be admitted

that, upon this occasion, the power was not disputed or questioned by ei-

ther party to the suit.

The case of Dialchund Adie v. Kishoree Dossee has been heretofore

mentioned. See pages 20 and 35.

Joogulkishore Adie was the husband of Kishoree Dossee, by whom he had

a son called Nundoolol Adie. Kishoree Dossee and this son, survived Joo-

guikishore. The son (Nundoololl) then died, leaving an infant son Dial-

chund Adie and his mother Kishoree Dossee, surviving.

From this state of the family, if Joogulkishore had died intestate, it is

quite clear that his son Nundoololl would have succeeded him, and that

Nundoololl would have been succeeded by his son Dialchund in all the

property morable and immovable of which Joogulkishore died seized or pos-

sessed, and that Kishoree the mother of Nundvololl and grandmother of

Diaichund, would have been entitled to a maintenance only.

ee

The Court however, gave effect, although perhaps not so largely as

it would now give, to such a will. Kishoree Dossee was declared entitled

for her life, to a moiety of the real, as well as to a moiety of the personal,

estate of her husband Joogulkishore Adie.

The following is a copy of Joogulkishore’s will :

“Sree Sree Radhakishno, the protector /!/

1 Sree Joogulkishore Oddhio write this will paper. The contents are
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ay fulicw:—-I have of my own free will appointed my wife Sice Mootce

Risorece Dossec, and my son Sree Sree Nuadeoicdl Oddhio, joint executors

of my estate, and made them master of all my riches, and landed, &c.

property. Vfany will should appear in the name of any other person, ex-

cept this will, the same I do hereby make void. Finis. Dated the fifth of

Bhadur, in the Bengal year ene thousand one hundred and eighty-eigit.

English siyle eighteenth August, onc thousand seven hundred and eighty-

one.”

“Witness, Gunganarain Doss, Brijumohun Ghose, Punchanund Bose.”

A bill was filed by Déialchund Adie against his grandmother Kishorce

Dossee, and the Court came to. adecision certainly favourabie to the com-

plainant. See pages 20 and 35.

Tt has never been said that words of inheritance are necessary in @

Hindvo’s will for the purpose of giving a devisee the entire estate. It has

indeed, on the contrary, been considered that a LZindoo coming into pos-

session of an estate, was vested with an absolute interest, and held it at his

own sole and uncontrolled disposal.

lt is however, I think evident, that the Court in this instance, procced-

ed upon the principle of a female not being entitled, under any circum-

stances, to more than a life interest in her husband's estate.

The right of Joogulkishore to direct the disposal of his property by will,

was fully recognized ; for if it had not been so, the whole estate must

have gone to Nundvololl, and have passed through him to Dialchund,

i cannot reconcile this decision with the principles which seem to have

prevailed in the Supreme Court.
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{f it was supposed that a Hindoo woman is incapable of possessing

property in her own right, and holding it at her own disposal, the Court

was unquestionably in error. That she may have property in streedhun

ig most certain 5 and it is so admitted in all the books upon Hindoo law,

Sce rules 7, 8 and 9, page 4, chapter “ Inheritance.”

A gift made by a husband to his wife of movadle property, becomes

unmediately hers. Ifit be made of movable property, it becomes hers

after the husband’s death.

Now as a right to make wills is acknowledged, the power would be-

come unavailing, if we did not admit that the will after death, was to ope-

rate, as a gift made in the life time, of a testator.

In this very case, the right of making a valid will, was recognized by

the effect which was given to that of Joogulkishore Adie, but 1 am ignorant

of the ground upon which the Court confined Kishoree Dossee’s interest,

to an estate for life.

dt is possible that the testator’s intentions might have been inferred from

circumstances, by the Court. Here the widow, if it had not been for the

will of her husband, would have had a right to maintenance only ; and zé

might have been presumed, that the husband having altered her condition

so much for the better, by giving her one half of his estate for her life, in-

tended no more; besides the testator had a son, which fact would have very,

much strengthened this presumption, supposing it to have existed.

But we ought to be able to account for the decisions of a Court of

Justice, by something more certain tvin conjecture, and if | happen to

be right in this one of mine, I shal! suly have opened the way to embar-
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rassment ; for if a Hindoo, not having a son, should dispose of his proper-

ty by will, ¢o his childless wife, the presumption would be entirely remov-

ed, because she, in case of his intestacy, would have a right to all for her

life, and her condition could not be inproved by such a will, unless she

took under it, an absolute interest.

if I am right in my apprehension of the law, if the property possessed

by Kishoree Dossee under der husband’s will, had been given to her by him

in his life time, that she would have held it upon his death, at her own

absolute disposal; and as the right of making testamentary dispositions, is

undoubted in the Supreme Court, it is inconsistent to determine that there

is a less interest in property taken under a will, than there would have

been, had it been received as a gift.

T cannot add any thing to what TL have already said on the proceedings

which grew out of Muddunmohun Bysaack’s will. See page 77, chapter

* Partition.”

Although I have ranged, and [ think not improperly, these proceed-

ings under the head of Partition, the effect which the Supreme Court

gives to the will ofa Hindoo, is, in some respects, illustrated, throughout

the long protracted litigation which took place among the parties inter.

ested in that question.

I have before spoken of Soorjcecomar Tukoor’s will, by which he left a

sum of money to his wife, and all the rest of his very large property, mov-

able and immovable, ancestorial and self-acguired, to his brothers. He lett

a widow but no child surviving him. She filed a bill claiming as her hus~

band’s heir, and denied the existence of a will.

The will of Soorjeccomar was produced by the brothers, in whose fzvor
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zt was made, and an issue was directed. The will was well proved, and

no further question was raised.

In the next case it will be seen, that Sonatun Mullick who left a widow

and two daughters surviving him, made a will by which he left his pro-

perty, which consisted of every description, to his brother. The widow

filed her bill, alleging her husband’s intestacy, and claiming his estate,

but the will was established,

It does not appear from this case, that the husband’s right to make

such a disposition of his estate, was contested. The question was, did

he, or did he not, make the will?

On the Ist of April, 1822, a bill was filed by Bustom Doss Mullick com-

plainant, against Rajindro Mullick, the adopted son; Sree Mootee Heera-

moonee Dossee, the widow; Govindchunder Roy, the executor of Neelmony

Mullick ; and Sree Mootee Bidamonee Dossee, the widow of Sonatun Mul-

fich, defendants.

The bill prayed that the respective wills of Ramkissen Mullick, Sona-

fun Mullick, and Neetmony Mullick, be established. The complainant by

his bill claimed two-thirds of the estate and property which had belonged

to, or been derived from, Ramkissen Mullick and Gungabissen Mullick,

and prayed an account, and partition, accordingly.

On the 27th of November, 1822, a cross bill was filed by Rajindro Mul-

fick, and EHeeramonee Dossee, against Bustom Doss Mullick; Govind-

ciundcr Roy and Bidumonee Dossee. This cross bill prayed, that Rain.

dio Miutlick, (who was an infant) be declared entitled to one-half of the es-

tate, and property of which Bustom Doss had claimed two-thirds, and also

an account and partition,

Ft



362 OF WILLS.

A feigned issue was directed ‘to try whether or not, the said Bustom

Doss Mullick is entitled to two-thirds of the joint émmovadle and movable,

or real and personal estate, in the pleadings mentioned ;” and that Bustom

Doss Mullick be the plaintiff, and Rajindro Mullick defendant, in the said.

issue,

This feigned issue came on to be tried on the 2d of February, 1824, and

a verdict was found for the plaintiff:

The circumstances of the case were these, Saumsoonder Mullick, who

died about seventy years ago, without having acquired any property, left

_two sons, viz. vamkisser Mullick and Gungabissen Mullick; Ramkissen,

and Gungabissen (until the time of Gungabissen’s death) continued living

together, as a joint family. They were undivided as to diet, property,

and the performance of religious ceremonies ; they had been successful

in their pursuits, having accumulated great wealth, and possessed them-

selves of real as well as personal estate, to a large amount in value.

Ramkissen had two sons, viz. Bustom Doss (the plaintiff in the issue}

and Sonatun, (who died on theI9th of) Biadur in the Bengal Year 1212,

answering to the 2d of September, 1805.) Sonaiun left no male issue, but

his wife Sree Moolee Bidamonee Dossee survived him. Gungabissen died on

the 27th of Maugh in the Bengal year 1194, answering to the 7th of Fe-

bruary, 1788. He died intestate, and left one son only, viz. Neelmony, the

adopting father of Rajindro Mullick, (the defendant in the issue).

At the time of Gungabissen’s death, Neelmony (his son,) was eleven or

twelve years of age; and as the representative of his father (@ungabissen,)

he was clearly entitled to one-half of the property of which Ramkissen

(his uncle) and Gungabissen (his father) had been jointly possessed.

Neelmony continued to live with hi8 uncle Ramkissen, and all the fami-
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4 nhs were managed by Ramkissen, whose sons (Bustom Doss andw

svaudue) were younger than Neelmony.

The property was supposed to have been considerably encreased by

Ramkissen, after Gungabissen’s death.

Jn the month of Bysaack, Bengal Year 1200 or April 1793, (Neelmony

‘hen being sixteen or seventeen years of age,) Rambissen executed a paper

‘a the nature of a will, by which he declared his nephew (Neelmony) and

iis sons entitled in equal shares (each one-third) to the whole of the pro-

gerty and that it was to beso enjoyed by the three upon the death of him

i Ramkissen.) To this paper the two sons of Ramkissen, and his nephew

Needmony, signified their assent in writing.

This document is directed to “Sree Neelmony Mullick, Sree Boishnob

Doss Mullick, and Sree Sonatun Mullick; may the highest felicity attend
s

hema

(Signed) «‘ Sree Ramcrishnoo Mullick.”

“! Sree Ramcrishnoo Mullick make this will.”

“Of my free pleasure, and in my sound senses, J write this paper in my

jfe time. On my death you are proprietors of the two items of weaith,

‘onsisting of my own wealth whatever exists, and my late brother Gunga-

dishno Mullick’s wealth, whatever is in my possession. You will receive

‘he dues, and pay the debts, and if you do not agree, you three persons

wil divide equally among you all this wealth, and the worship of Sree Sree

Padeour?

«The ornaments and w earing apparel belonging to individuals several-oS

TL
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ly are theirs severally. On these conditions I make this will, year 1200,

Dated 5th Bysaack. English year 1793, 15th April.”

Signed in the margin by the several parties ;

“«Srce Neelmony Mullick, agreed.”

«Sree Boishnob Doss Mullick, agreed.”

“Sree Sonatun Mullick, agreed.”

On the back.

** Witness, Sree Nemychurn Mullick.”

“Sree Radhamohun Mullick.”

«Sree Sreerain Surmono.”

This arrangement was perfecily fair, and perhaps favorable, to Neel-

mony. Ramkissen might have separated himself from his nephew, when

Gungabissen died, or Neelmony might have separated himself from Jtam-

ki8sen on the death of Gungabissen, or at any time afterwards, or when

the will was executed, and in either case, Neclmony would have been en-

titled to one-half, instead of one-third, of the joint estate. It was said how-

ever to have been much improved by Jtamsissen’s management. And pos-

sibly one-third of it, on the death of Rumkissen, was of a larger amount in

value, thah one-half it when the will was made.

Ramkissen lived about ten years after the will was executed, and died

in Pous, 1210, or December, 1803. After the death of Ramkissen, the fa-

mily. consisting of his two sons Bustom Doss and Sonatun, and Neelmo-

ny (the son of Gungabissen) continued to live joint and undivided, each

appearing to acquiesce in the right which he derived under Ramkissen’s

will.

In Bhadur, 1212, or September, 1805, Sonatun died, having previous)

made the following will:
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«To the most mighty in dignity Srecjoot Bustom Doss Mullick my bro-~

ther Mohashihee.”

«1 Sree Sonatun Mullick do write this deed of bequest to the follow-.

ing purport. That the one-third share belonging to me out of the family,

I, being in my perfect senses, have bequeathed to you. You are to get

my two daughters married, and on the wedding day of each of them, you

will procure a Company’s paper made out in her name for twenty-five

thousand rupees. The Company’s paper for this sum you will keep in your

possession. The interest of such paper from that day she is to receive.

You will keep my wife in your family and maintain her. The remain<«

der of my estate consisting of, wearing apparel, jewels, gold ornaments,

and silver plate, houses and gardens, whatever they may be, I have be-

queathed to you. The jewels belonging to Sree Sree Ishwurjee the deity

I have also given to you. My two daughters and wife are to have no

further claim upon my estate. You are the master for receiving my’de-

mands and paying my debts. I have made this bequest on account of my

illness. Should | recover again, this deed of bequest is to be null, other-

wise to remain in full force. To this purpose I have executed this deed of

bequest dated Phadur the 5th year 1212.”

This will was signed at the head, “ Sree Sonatun Mullick, I have of my

own accord made this bequest ;” and witnessed by “Sree Juggomohun

Mullick and Sree Prawnkisno Mozendar.”

In May, 1821, and nearly sixteen years after the death of Sonatun, his

widow Sree Moutee Bidumonee Dossee, fileda bill against Bustom Doss Biut-

cic and Neelmony Mullick, alleging that her husband (Sonatun) had died

intestate, and claiming his separate property, as well as his third part of

the joint estate. To this bill, the defendants pleaded and answered, se-

verally. Hach by his plea, set up the will of Sonatun Mullick ; and Neel-
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mony Gisclaimed all manner of right or title, to any part of his property.

Bustom Doss Muflick, relied upon the will, by which he insisted that he

was entitled to all that had been given him by it. In Juiy, 1822, Bida-

monee, finding her case hopeless, came to a settlement with Bustom Doss,

and thas her claim terminated. if it had not been for the will of Soxadan,

it is clear, that Bidamonee would have been entitled to the whole of lis

estate for ber life; and that after her death, it would have gone to the two

daughters of Sonatun, whe are mentioned in his will.

1 must observe, that in this case there was ancestorial property, as well

mmovable, as movable; notwithstanding which, the will ef Soratux was

considered by the advisers of Bidamonec, to be conclusive against her

rights.

Neelmony Mullich died in Biadur 1228, or September 1521. About

eighteen months before his death, he had adopted Rajindro as his son,

but he continued to live with Pestom Doss, as he had lived ever since the

death of Sonatun; acquiescing in the preportionment of the estate which

had been made by Runtissen, and also in the will of Sonatun; hy which

two dispositions, Buslom Doss became entitled to two-thirds, ani Neel-

MOLY entitled to one-third, of the family estates,

Neelmony had been for several months before his death, in a gradually

declining state of health, and a few days before he died, (continumg in a

sound state of mind) he declared his intention of making a will. The dic-

tated one which was written in the Bengalee language, and character. He

then sent for Mr. Thomas, an attorney of the Supreme Court, and desired

him to prepare a willin the English language, giving him the one which

had been written in Bengalee, as his instrnetions. The English will was

prepared, and brought for execution, to Neelmony. Tle was then very

much debilitated, but still of sound mind. He declined executing the
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English will; because, although he was acquainted with the language, he

thought reading and understanding it would have given him too much

trouble, in the state in which he then was. He therefore, directed the

Bengalee paper which he had before dictated, to be copied; other execu-

tors to be substituted for those which he had before nominated, and the

date to be altered, so as to make it correspond with the day of its actual

execution. All this having been done, he signed it at about ten o’clock

in the morning, and died at night. There was no doubt of his sanity, or

of the deliberation with which this act was performed.

This will was signed ‘‘ Sree Neelmony Mullick, and was as follows:

«To the highest felicitous.”

“ Sreejoot Rajindvo Mullick Baboo-jee.”

«May the highest felicity attend him!!!”

“ 1 Sree Neelmony Mullick make this will.”

“ Of three shares of Company’s paper, and property in cash, and im-

movable and movable property, and jewels, and gold and silver orna-

ments, and metallic utensils, wearing apparel, and so forth, one share is

mine according to my elder paternal uncle, the late Ramerishnoo Mullick’s

Mohoshoto’s will. At present Tam ill. If Sree Sree Ishwur gives me health,

it is well. If not, it is uncertain what good or evil may happen ; and when

I therefore, of my free will and in my sound senses and mind, of my free
pleasure give unto you my one share by writing, but you are at present a

minor. Your mother therefore remains mistress of all that property, also

of what I received from my brother Sreejoot Boishnob Doss Mullick,* ac-

cording to an account in my own name, and a list on the 28th of Shrabun,

It is common for cousins circumstanced as these were to call each other “ Brother.”
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1228, and have made ever to the charge of your mother; and the ex-

pense of the family and Istwur Dol, Doorga Pooja, and fixed and occa-

sionel rites and ceremonies, and the annual allowances and the worship

of Iskwur Jceo and the worship of Sree Sree Jaggernot’h-jeeo, and so

forth. Three Takoors at the Chore Bhaugaun house, and Rulh Jatra

and so forth, shall all be defrayed with the profits of the premises and

land according to particulars, and with the profits of the Company’s pa-

per. Besides this, with regard to the outstanding dues remaining, one-

third share shall be carried to the credit of my estate as the same shall

be realized, and remain in the hands of your mother. Okt of which mo-

mney your mother shall take sicca (30,000) thirty thousand rapees, with

which and with your mother’s separate property and ornaments, and pro-

perty in cash given by my mother, you have no concern. Your mother is

the proprietress thereof. The sum of twenty thousand rupees remains for

vites and ceremonies to procare me future bliss. Deducting this amount

and thirty thousand rupees, which | give unto your mother and also de-

duciing the above written various family expenses and so forth, whatever

residue shall be forthcoming is yours on becoming of age. You will make

enquiry respecting all the above property and obtam the same from your

mother, and whenever you do any act you will do it having taken the ad-

sice of your wether. You must not do any act departing from the opi-

nion of your mother. You will conduct yourself in snch a manner, that

my reputation may be preserved, and the rites and ceremonies carried on

the same as they have been all along. To this purpose I make this will

of iny free pleasnre, in sound mind—year 1228, date 19th Bhadur. Eng-

lish year 1821, 2d September, Sunday.”

Witnessed on the back;

“R. M. Thomas, Attorney at Law.”

«Sree Modhoosoodun Sandyal.”

‘Sree Suroopchander Addye.”
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*¢ Postseript.—All that property remains under the charge of your mo-

ther, but [ appoint my brother Sreejoot Boishnobdoss Mullick, and Sreejoot

Govindchunder Roy, joint attornies.”

Bidamonee Dossee, had according to her agreement with Bustom Doss

Mullick, dismissed her own bill; and the cause and cross cause, between

Rajindro and Bustom Doss, after the finding of the issue, came on for fur-

ther directions upon the 18th of February, 1824 ; when it was declared

that Bustom Doss Mullick was entitled to two-thirds of the property, mova-

ble and immovable, in the pleadings mentioned. That the Master do take

an account, and that a commission of partition do issue, &c.

It may be inferred from the part of this proceeding, which relates to

Sonatun’s share of the estate, that a Hindoo may by will, dispose of his

ancestorial immovable, as well as movable property, and that he may do so

to the prejudice of his wife and daughters, although they were unquestioh-

ably entitled by the Hindoo law, to the whole of his estate in preference

to the person to whom it was given by will.

And further, that a Hindoo may by Ais will bind his adopted son to an

agreement, into which he himself had entered, to receive one-third, instead

of one-half, of the joint family estate; although it consists of ancestorial

pamovable as well as movable property.

It was indeed supposed, that Neelmony, every thing considered, had

entered into an advantageous agreement with his uncle Ramkissen, but it

did not appear in evidence to have been so, and the case was decided up-

on the ground of Neelmony’s right, to do as he had done, and upon the

adopted son’s having been concluded by his adopting father’s act.

Reghoonoth Paul died ossessed of a considearble property, both mov-

Uy
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able and immovable, but it was all self-acquired. He made his will, by

which he disposed of his whole estate, wuequally among his younger sons,

leaving his e/dest son, a small monthly allowance. This will was never

contested, and seemed to have been thought (by the interested party, and

his advisers) incontestable. The elder son, however, who may be said to

have been disinherited by it, endeavoured to recover his proportion of his

father’s property in the Supreme Court, but this was not done by a deni-

al of the father’s right to dispose of his property by will as he thought pro-

per. There was an attempt to establish the testator’s verbad revocation of

the will, which he was proved to have made. This attempt failed, the

will was established, and it is now in operation against the eldest son.

The case is not necessary for the purpose of establishing a Hindoo’s right

to dispose of his property by will, but itshows that unequal distribution

may be made of immovable, as well as of movable, property by a testator,

and that by his will, the eldest son may be disinherited.

In a cause between Kishnonundo Biswas, complainant, and Prawnhishno

Biswas, defendant, in equity, an issue was directed and tried between

Prawnkishno Biswas and Kishnonundo Biswas. Kishnonundo, was the

complainant in equity, but Prawnhishno was ordered to be the plaintiff at

law.

The case was this; Prawnkishno Biswas and Juggomohun Biswas were

the sons of Ramhurry Biswas, and Kishuonundo, the complainant, was Jug-

gomohun's son; Juggomohun being dead, his son Kishnonundo claimed as

his representative,

Prawnkishno alleged, that Ramhurry (who died at Benares) had given

to Juggomoiun who was with Ramiurry at the time of his death all his

personal property to the amount of some dakAs of rupees. | And that he

(Ramhurry) lad made a will, by which he left Prawnkishno three-fourths,

and Jugzomohun one-fourth of his landed or enmovadle property.
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Prawnkishno failed in his attempt to prove that his father (Ramhurry)

had made such a will. His story was disbelieved, and Kishnonundo suc-

ceeded in the issue,

This case was very strongly contested, but, although, it would have

been of great importance to Kishnonundo (when it. was doubtful whether

or not the will might be established) to show that Ramhurry could not

make an unequal distribution of immovable property by his will, no such

objection was urged, because, as I suppose, it was well understood that no

such objection could be urged with effect.

Indeed, if it had not been assumed that Ramhurry could lawfully make

a will, disposing of his immovable property, in unequal shares, the issue

could not have been thought, in any manner availing, whatever might

have been its result.

The following cause was decided in March, 1820. It arose out of the

will of Rasbeharry Surmono. The complainants were Debnoth Sandial

and Conuckmonee his wife; Brijunoth Sandial and Socbodra his wife; Bis-

sissory Roy and Parbuttee his wife, and Rookoonee widow, also C slucknoth

Sandial, Sreenoth Sandial and Janokeenoth Sandial infants, by their next

friend the said Debnoth Sandial.

The defendants were, Patrick Maitland and Henry William Droz, ex-

ecutors of Rasbeharry Surmono.

The house of Messteurs Palmer and Company, had been appointed exe-

cutors along with Mr. Droz, and Mr. Maitland proved the will as amem~

ber of that house.

pu
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The testator had lived and died at Cossimbazar. He died in the month

of Assin, Bengal Year 1224, answering to October, 1817.

Here is his will :—

“ Sree Sree Huree—Year 1224. English year 1817.

“‘T solemnly make over to Sreejoot Palmer and Company my estate as

specified under the heads of receipis and disbursements.

“They will receive a fair commission for the measures they adopt, ac-

cording to what is specified in these receipts and disbursements.

« Whatever remains after deducting the commission, will be disbursed.

My son-in-law Sreejoot Debnoth Sandial has authority to interfere, and

suggest the adoption of measures as occasion requires.”

He then sets forth his property under the head “ Receipts.” It amounts

to 335,501 rupees, and he adds, “* Sreejoot Messieurs Pulmer und Co. Mr.

Henry William Droz, and Sreejoot Debnoth Sandial, are the avwornies of

this statement of my estate. 1 appoint these persons attornies and ma-

nagers in my sound senses.”

Then follow the disbursements :-——

“Sree Sree Ishwur Brindabun :—Out of the whole my estate, one lakh

and twenty thousand rupees.” “ Particulars thereof’—* Ishwur Munder

and Bhog Munder, &c. 16,000 rupees” —* Making a deity, and establish-

ing the same, and so forth, expense 4,000 rapees”—*‘and there will remain

100,000 rupees in Company’s bonds, with the profits of which the service

of the deity, entertainment of strangers, and Jatira Mohotsobarree, to be

carried on as appears necessary.”



OF WILLS. 373

“ Goberdhun Doss Baboo, son of Sebuckram Badoo, has been charged

with the superintendence of the Ishwur Batiee. A commissien shall be

paid to him at the rate of 2 rupees percent. As longas Brijukishore Mitter

superintends the temple, &c. accounts, he is to receive at the rate of 5 ru-

pees per month according to the custom of that place.”

« Of my free pleasare, I make a present to Mr. Droz of 40,000 rupees” —

“4 daughters 8,000 rupees,”—* wife 5,000 rupees,” in Company’s bonds

to remain for annual Sraddhu 10,000 rupees; Sraddha, &c. to be performed

every year with the profits.” “The interest on Company’s bonds amount-

ing to 50,000 rupees, to be received and given in alms to the poor and des-

titute and so forth, according to circumstances.” “Charges to build a

house at Sree Sree Ishwur Juggunnath 2,500 rupees.” <* If 200, or 500 ru-

pees be expended herein, over and above, the same shall be paid out of the
interest of the Company’s bonds.” ‘In hand 100,001 rupees—335,501.”

“This money is mine as long as I live; on my decease, my grandsons,

by daughters who are living, are to receive one-half thereof. From the

remainder of money one hundred thousand Brahmins are to be fed. My

son-in-law and others, will superintend and effect this. If they fail therein,

the sin arising therefrom, is theirs; and my grandsons by daughters, will

receive the money which remains on my death, after feeding an hundred

thousand Brahmins; and requisite disbursements are to be made from what

remains, after the agents have received what they are entitled to, accord-
* »

ing to usage.

The bill stated that the testator never had any grandsons except the

complainants Golucknoth, Sreenoth and Janokeenoth, and that they are

meant by the description of ‘grandsons by daughters who are living.” Itis

then stated that after payment of all. legacies, and performing all ceremo-

nies, &c. directed by the will, a considerable residue will remain, to which
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the three above-named grandsons will be entitled as residuary legotees,

That the legacy of 5,000 rupees left to the wife lapsed, as she burned herself

with the body of ker husband, which act of burning related back to the tine

of her husband’s death, and she is supposed by the laws, customs, and usages

of Hindoos to have died simulianeously with her husband, and that the 5,000

rupees left to the wife is purt of the residue of the testatonr’s estate. The bill

prays that the will may be established, that the trusts thereof be decreed

to be carried into execution, that an account be taken, that the legacy of

5,000 rupees left to the wife be declared lapsed, and that the residue be

declared to belong to the three grandsons, &c.

The answer of the defendants admitted all the facts set forth in the bill,

and the cause came on upon bill and answer; an account was ordered ta

be taken, but the Court did not concur in the statement of Hindov law, as

it was given by the complainants in their bill. The wife who had burned

herself with her husband was not admitted to have constructively died

at the same time with him, and her legacy did not go to the residue of his

estate, but was decreed to her daughters as her representatives.

‘The Master was ordered to enquire and report, “ Whether or not the said

complainent Dednoth Sandial, or who else would bea proper person or

persons to carry into execution the religious and charilable acts mentioned

and directed by the will of the said testator to be performed ; and it was

further ordered and decreed, that the said Master should also enquire and

report to this Court what would be a sufficient and proper sum to be allowm-

ed for the feeding of one hundred thousand Brahmins us directed in and by

the said will of the said testator.”

«And it was further decreed and declared, that the legacy bequeathed

to the widow of the said testator, who was burned on the same funeral pile

with the said testator, her husband belonged to her daughters ; that is tq
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say, to the said complainants Soobodra, Conockmonee, and Parbutee in

equal shares and proportions; and that the residue of the estate after

payment of debts, legacves, and donations, in the said will mentioned, belong-

ed to the grandsons of the said testator, who were at the time of making

the will and are now living; that is to say, to the said complainants Gro-

lucknoth Sandial, Sreenoth Sandial, and Janokeenoth Sandial in equal

shares and proportions,” &c.

The Master reported that Debnoth Sandial was a fit and proper person |

to carry into execution the religious and charitable acts, mentioned and

directed in and by the will of the testator to be performed.

The Report proceeds; “1 have taken evidence on oath as to the sum

that will be sufficient and proper to be allowed for the purpose of feeding
one hundred thousand Brahmins also directed in and by the said will, and

I find that the sum of steca rupees 43,750 will be sufficient and proper to be

allowed for that purpose.”

It was stated by the will, and admitted by the defendant Maitland, that

he was in possession of the funds belonging to the estate of Rasbeharry

Surmono.

The cause coming on to be heard upon the Master’s report, the Court

decreed, “ that Debnoth Sandial be appointed the guardian of the persons,

and the Accountant General of this Court for the time being be appointed the —

guardian of the fortunes of the infant complainants Golucknoth Sundial, Sree-

noth Sundial, and Junokeenoth Sandial during their respective minorities.

And this Court doth hereby declare that the said complainant Dednoth Sun-

dial is a proper person to be appointed to carry mto execution the religious

and charitable acts mentioned and directed im and by the said will of the

said testator Rasbeharry Surinono, deceased, to be performed ; and the said
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complainant Debnoth Sandial is accordingly hereby appointed and dirccled

to carry the same into execution according TO THE TRUE INTENT AND

MEANING OF THE SAID with of the said testator Rasbeharry Surmono.

And it is further ordered and decreed, that the sum of sicca rupees forty-

three thousand seven hundred and fifty be within one week paid to him the

said Debnoth Sandial by the said defendant Patrick Maitlund as such exe-

cutor as aforesaid of the said Rasbeharry Surmono, out of the funds in his

hands appertaining to the estate of the said Rusbeharry Surmono for the

purpose of paying therewtth the expenses that will be incurred in feeding

100,000 Brahmins pursuant to the suid will of the said Rasheharry Surmo-

no.” Maitland is then ordered within one week to pay the residue of the

estate of Rasheharry Surmono into the hands of the Accountant General,

and thereupon he and Henry William Droz as executors are to be dis<

charged from their executorship.

It will thus be seen, that out of an estate amounting to 335,501 rupees,

the Court ordered the sum of 226,250 rupees, or upwards of two-thirds of

the whole, to be applied to refigious purposes, as the testator had directed

by his will.
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IN this chapter, I shall confine myself to such texts as I find set forth

in the Digest of Jagannatha.

Nareda says, “That contract of delivery and receipt, which is made

with a view to gain by the lender on the principal sum while remaining

with the debtor, is called a loan on interest (eusida) and money lenders

acquire their subsistence by it.”

Catyayana ;—“~ Let no man lend any thing to women, to slaves, or to chil-

dren: whatever thing of value has been lent to them, the lender cannot, in

general, recover without the assent of their guardian or master ;” and again,

* Bhrigu ordained, that a man shall pay a debt contracted in his remote

absence, even without his assent, by his servant, his wife, his mother, his pu-

pil, or his son: provided it were contracted for the subsistence of the family.”

Naredato Indra, inthe Herivansa :—‘' No man, O thou subduer of foes,

should have pecuniary dealings with him, from whom he desires much af-

fection, nor visit his wife in his absence.”

Verihaspati, quoted by Bhavadeva, Vachespati and Chandeswara :—“ A

prudent lender should always deliver the thing lent, on receiving a pledge

ot adequate value, either to be used by him, or merely kept in his hands,

Vi
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or with a sufficient surety, and either with a written agreement, or before

credible witnesses.”

Nareda :—‘ Written evidence is declared to be of two sorts; the first i

the hand-writing of the party himself, which need not have subscribing

witnesses, and the second, in that of another person, which ought to be

aiiested: the validity of both depends on the usage established in the

country.”

Yajnyawatcya :-—‘ There should in general be three witnesses, persons

who take delight in acts ordained in the Veda, and in sacred law books ;

and properly they should be of the same sex and class with the party, for

whom they give evidence ; but if that cannot be, those of all classes may

be examined;” again, ‘ But every document, whch is in the hand-writing

of the party himself, is considered as suflicient evidence, even without

witnesses, unless obtained by force or fraud.” ‘“ Whatever contract shail

have been concluded by mutual consent, a written memorial of it should

be attested, after the lender’s name has been first inserted. It should bear

the year, month, half month, and day, with the designation of the debtor,

by his name, class, and the like.”

Menu:— Even in the space of six months, men forget occurrences :

therefore were letters and writings anciently invented, by the beneficent

creator.”

Yajnyawateya :—“ When the transaction is completed, the borrower

should sign his name with his own hand, adding, ‘ svhat is above written,
2

has the assent of me, son of sucha one.’” And the witnesses should sign

their names all together, in their own hand- writing, after writing the names

of their fathers, and so forth 5 adding, ‘1 the son of such a one, am witness

to this writing’ ” ‘ Let the writer next subscribe at the end of the writ-
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ing, ‘this has been written at the request of both parties, by me, such a one,

son of such a one.’”

Vyasa :—- A borrower, who is unlettered, should direct another person

to subscribe his declaration of assent; or a witness, in the same predica-

ment, should cause his name to be signed by another witness, in the pre-

sence of all the witnesses.”

Nareda:—“ In this contract there are two things which give confidence

to the lender, a pledge, and a surety ; and two which afford clear evidence,

a writing, and an attestation.”

Menu:—-“‘ A lender of money may take, in addition to his capital, the

interest allowed by Vashishtha, ay eightieth part of an hundred by the

month.” N.B. This is 15 per cent per annum, and with the security ofa

pledge; but it will be seen that much higher interest, under other cirtum~

stances, is allowed.

Vrihaspati, quoted in the Retnucara:—‘ The eightieth part accrues

monthly on the principal ; and if the interest be received, the loan ts doubt-

less doubled in a third of a year less than seven years, that is, in six years

and eight months.”

Vyasa :—** Monthly interest is declared to be an eightieth part of the

principal, if a pledge be given. An eighth part is added, if there be only

surety, and if there be neither pledge, nor surety, two jn the hundred may

be taken from a debtor of the sacerdotal class.” N.B. In this case the

permitted interest is 24 per cent per annum.

Yajnyamaleya:—* An eightieth part of the principal is the monthly inter-

Vv2
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est, when a pledge has been delivered ; otherwise, it may be in the direct

order of the classes, éwo, three, four, or five, in the handred.”

Menu:—- If he have no pledge, a lender of money may take two in the

hundred by the month, remembering the duty of good men: for by thus taking

two in the hundred, he becomes not a sinner for gain. He may thus take

in proportion to the rish, and in the direct order of the classes 3 ¢wo in the

hundred from a priest, éiree from « soldier, four from a merchant, and five

from a mechanic or servile man, but never more as tulerest, by the month.”

The following text from Harila, relates to the sacerdotal class :—“ For

twenty-five puranas (or four hundred panas) of copper, lent without either

pledge or surety, the interest nay be eghé panas a month ; and the principal,

being doubled in four years, and two months, dears enterest no longer.

Such interest is legal, and the lender violates no duty by taking it.”

Yajnyawaleya :— All borrowers who travel through vasé forests, may

pay ten, and such as lraverse the ocean, twenty in the hundred, to lenders

of all classes, uecurding to circumstances, or whatever interest has been

stipulated by them, as the price of the risk of the lender.”

Menu:—* Whatever interest, or price of the risk, shall be settled between

the parties, by men well acquainted with sea voyages or journies by land,

with times and with places, such interest shall have legal force.”

Efarita:—“ Some allow a pana each month for one purana, or a six~

teenth of the principal.”

VPrithaspati says 3 “Learn from their properties, the various sorts of in-

terest declared to be four, or, according to some, five, and, according t«:

Others, stv.”
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* Cayica, corporal; Calica, periodical ; Chacravriddhi, compound inter-

est ; Carita, stipulated ; Sichavriddhi, daily interest; and Bhogalabha, in-

terest by enjoyment “

** Cayica is connected with (caya) the body of a pledged animal. Ca-

dica, is due monthly. Interest upon interest is Chacravriddhi; and inter-

est stipulated by the borrower, is carita.”

«When interest is received at the close of each day, it is called sichavrid-

dhi, or hair interest; because it grows daily, like hair, which can only

cease growing, on the loss of the head.”

“Thus the daily interest, can only cease by the payment of the principal,

and hence it is called sichavriddka. The rent, or use and occupation of a

pledged house, or the produce of a pledged field, is called bhogalab’ha,

interest by enjoyment.”

“Interest payable at the close of each day, and cayica, or interest ac-

cruing from a pledged body, as well as interest by enjoyment, the credi-

tor shall receive entire, so long as the principal remain unpaid.”

“ But the use of a pledge, after twice the principal has béen realized,

JSrom the usufruct, compound interest, and the exaction of the principal

and whole interest, after a part of it has been liquidated, is usury and re-

prehensible.”

Nareda :—‘In law, interest on loans is of four kinds.. Cayica, Calica,

Carita, and Chacravriddhi, or interest paid on an undiminished principal,

periodical interest, stipulated interest, and interest on interest.”

‘Interest at the rate of one pana, or of half, or other-fraction of a pa-
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na, repeatedly paid without diminishing the (caya) principal, is named cayica ;

but that which runs by the month, is considered as calica, or payable

at a (cala) time certain.”

«That interest is named carita, or stipulated, when the debtor of his

own accord has agreed for it; and interest upon interest is declared to run

like a wheel.”

Catyayana:—“ Stipulated interest is that, which has been specially, and

freely promised by the debtor, in a time of extreme distress, above the al-

lowed rate.”

** And in that case, bud in no other whatever, stipulated interest must al-

ways be paid.”

te Where a loan is made on an agreement, that the whole use and profit

of a pledge shall be the only interest, it-is called a loan on the use of @

pledge, (Adhit’hoga.)

Yajnyawalcya :-—*‘ Interest on interest, is chucrauriddht ; monthly ia-

terest is ‘hamed calica; that which is stipulated by the party himself, is ca+

vita, but cayica accrues from the body of a pledged quadruped.”

«* A debt secured merely by a written contract, shall be discharged,

from a moral and religious obligation, only by three persons, the debtor, his

son, and his son’s son; but a pledge shall be enjoyed until actual payment

of the debt by any heir in any degree.”

Vyasa:—‘‘ That interest is called cayica, which arises from (caya) the

body of a pledged female quadraped to be milked, or a male animal to

work and carry burdens.”
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Goutama:—** Some hold that no lender should receive interest beyond

ihe year.”

Menu :-— Let no lender for a month, or for two or three months, at a

ertain interest, receive such interest beyond the year ; nor any interest

which is unapproved, nor interest upon interest, by previous agreement ;

iar periodical interest, exceeding in time, the amount of the principal ;

aor interest exacted from a debtor as the price of risk, when there ts no

vublic danger or distress, nor immoderate profits from a pledge to be used

ay way of inéerest.”

Menu :—<‘* Stipulated interest beyond the legal rate, and different from the

following rule, is mvalid, and the wise call it an usurious way of lending.

Phe lender is entitled at most to five in the hundred.” N.B. This means

five in the hundred by the month; and here is the rule referred to—* Inter-

est on money, recetved AT ONCE, not year by year, month by month, or day

by day, as it ought, must never be more than enough to double the debt,

that is, more than the amount of the principul paid av THE SAME TIME,”

Hlarita:—‘* Some allow a pana each month, for one purana, or a sixteenth

of the principal.”

“Grain borrowed before the harvest, may be doubled, or at most tre-

bled, according to its price at the time of the harvest, being then payable

dy agreement, and so may wool, or cotton ; but grass, and the fibres of

grass, Clarified butter, salt, and new sugar, may be increased eight-fold

mone year.”

Nareda :-—* OF interest on loans, this is the wuversal, and highest rule,

but the vale customary tu the country where lke aebt was contradicted, may

be different.”
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«Tt may be double or treble, or in another country, quadruple ; so in

another, even octuple. What is usual in the country, must be paid.”

Jagannatha says, To reconcile the seeming contradictions of these texts,

all commentators have established various applications of them consistent

with their own apprehension of the purport of the several texts. | The sub-

ject is very tutricate ; and the opiuons of some authors, shall therefore be

separately stated, to explain the sense of the texts, and elucidate the rules

established.”

This observation might certainly have been much better applicd. — It ix

seldom that we find so many texts, and so few contradictions, together ;

and if there be much intricacy, 1 must be looked for in the commentaries

with which the texts have becn encumbered by Jagannatha himself.

If a pledge (which is the best security) be given, the interest is to be an

eightieth part by the month.

If personal security only be given, an cighth part is to be added,

If no pledge (nor surety) be given, then the interest is to be more or less

according to the order of the classes, two, three, four, or five per cent; that

is, the priest shall pay éwo, the soldier, ¢hree, the merchant, four, and the

mechanic or servile man, five per cent by the month.

Ifneither pledge nor surety, he of the sacerdotal class shall pay so as to

double the principal, in four years and two months, i. e. twenty-four per

cent per annum; and when the principal is thus doubled, the interest shall]

cease,

Borrowers, who undertake perilous voyages or Journies; the repayment
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depending upon their lives, are to give interest in proportion to the risk

which is run by the lender.

It is said by Hariia that some allow in this case one-sixteenth of the

money lent per mensem. This will amount to seventy five per cent per an-

num. Here, as in all other countries, this premium must be regulated by

the discretion of the parties, and it stands upon the principle of Lespon-

dentia or Botiomry.

Sons, and son’s sons, are morally bound to pay a debt contracted by the

father or grand-father, but in case of a pledge having been given, it shall

he retained by the lender, until the debt is discharged.

interest, upon grain, &c. lent and payable in kind, is prescribed ; but

the rate may be varied by the usages of different countries.

The statute against usury in India, applies to British subjects only; but

although a security reserving a higher rate of interest than éwelve per cent

per annum will not be thereby vacated, if taken by any other than a Bri-

tish subject, the Supreme Court has never allowed a higher rate to be re-

covered.

It would seem, that a bargain made for less than a year, shall not be ex-

tended beyond that period, without a special stipulation.

Generally speaking, it does not appear that interest shall cease when it

amounts to the principal lent. Yajnyawalcya says, “ When a pledye has

been given, which the creditor promised to return on the debt being doubled,

then surely, the interest having equalled the principal, the pledge must be

released on the double sum being paid, or having been received from the

use of the pledge ;” and Vishnu, “Even if the highest interest, or that

Ww
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equal to the principal sum, have accrued, the creditor shall not be forced

to restore a pledge fixed in his hands, unless there have been a special agree-

ment.”

Menu says, “ We, who carmot pay the debt at the fixed time, and wishes

to renew the contract, may renew it in writing, with the creditor's assent,

if he pay all the interest then due.”

Interest may be payable, even if the loan be made without a reservation

of it; or in cases of fraud, interest shall be paid, although the crediter

agreed to lend his money free from any such charge.

Catyayana:—“ Though a loan be made expressly without ixterest, yet,

if the debtor pay. not the sum lent after demand, but fraudulently go to

another country, that sum shall carry interest after a lapse of three months ;”

and Vishnu says, ‘‘ After the lapse of one year, deblor+ ho have nov acted

fraudulently, must pay interest, as allowed, cven thowg.c not agreed on at

the time of the loun.”

Catyayana again says, “ What has been amicably lent for use, shall

bear no interest, untel if be demanded back; but, if on demand, tt be not

restored, it shall bear interest on its true value at the rate of five in the

hundred ;”’—and, ‘A debtor, who even residing in his own country, pays

not the debt, after mere demands than one, shall be forced, however un-

willing, to pay interest on it, though not stipulated, after the lapse of a

year.”

The price of commodities sold, seems to be put upon the same tooung

with money lent. The same rule holds with respect to a chattel lent for

use, if the borrower absconds without restoring it. But according to

Navreda, ‘There shall be no interest without a special agreement, on va-
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Yyable things lent through friendship for use, not for consumption; but,

even without agreement, property so lent bears interest after half ayear.”

Gotama says, ‘The principal can only be doubled by length of time,

after which interest ceases.” This I conceive, means that more than the

amount of the principal is not to become payable at the same lime, in in=.

terest; and so itis declared by Menu. This may be in the nature of a pe-

nalty on the lender for allowing the interest to accumulate beyond the

amount of the sum lent. It would be absurd to say that a Soodra (for in-

stance) who is to pay, if he borrows without pledge, or surety, five per

cent by the month, or siwly dy the year, should hold the principal as long

as he pleased, without making any further return in the way of interest,

if he had paid it for twenty months. If the creditor pleases to let inter-

est remain due, until it is brought up to the amount of the principal, it

may not be unreasonable to restrain him from enforcing more than dou-

ble the amount of his loan at the same time,

The difference in the nature of pledges, must be attended to. Some

are for use, and by the enjoyment of them, interest is supposed to be paid.

Oihers are for keeping, or merely as security for the debt and interest.

These last, when the interest becomes equal to the sum lent, the creditor

may appropriate to his own use, or, as some say, sell, and account with

his debtor for the proceeds, but the pledge cannot be sold, or become a

creditor’s property, until after the interest shall have amounted to as much
as the principal.

There is indeed a great diversity of opinion, respecting the amount to

which interest may arise upon various articles lent for use.

Nareda says, “A commodity, the price of a commodity, wages, a des

Wwe
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posit and the like, a fine to the Ning, a thing clandestinely taken eiloné

a design to steal tt, a thing idly promised, and a stake played Jor, carry ne

interest before demand, without a special agreement.”

Sumveréa:—‘* There shall be no interest on the property of women, lent

amicably by them to their kinsmen, nor on interest itself, nor on a depo-

sit, noron any thing so committed in trust, nor on a sum which is dubious,

or unliquidated, nor on a sum due by a sarety, unless it be mutually sti-

pulated.”

And Catyayana also says generally—‘ No interest is ever due on lea-

ther, on straw or produce, on pale.wine, on a stake played for, on the

price of commodities, on a woman's fee, nor on what is due on account of

suretyship.” This is the doctrine of Vyasa also.

Vujnyawateya :—“Property lent, which the creditor will noé receive back

when tendered, must be deposited with a third person, and bears no tnter-

est aflerwards.” And Vishnu, “ Property lent, bears no further interest,

after it has been tendered, but refused by the creditor ;” aud “by the use of

a pledge, fo be kept only, the interest is forfeited.” Giiama adds to this,

“nor money tendered, nor a sum of which part ts undelivered by the lender,

or of which he disturbs the possession.”

Vrihaspati says, * A pledge (Ad‘hi) is called band’ha, and is declared

to be divisible into four pairs ; movable or personal, and fixed or real; for

custody only, and for use; unlimited, and limited, as to time; with a

written contract, and with a verbal attested agreement.”

Vishnu ;-—“ By the use of a pledge, to be kepé* only, the interest is for-

Kept as security, not to be used by the Pledgee,
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feited, and the creditor shall make good the less of a pledge, unless iz

was caused by the act of God, or the King, and wilkout his faulé.”

Nareda:—‘* If a pledge be lost, and the creditor do not replace it, the

principal itself shall be forfeited, unless the loss was caused without his

fault, by the act of God, or of the King.”

Yajnyawaleya :-—“ If a pledge for custody only, be used, there shall be

no imterest, nor, if a pledge for use be damaged; a pledge spotled, lost, or

destroyed, unless by the act of God, or of the King, shudl be made good by

the creditor.”

Vyasa :-—“ Mf gold, or other precious thing, shall be pledged, and lost by

the negligence of the receiver, that creditor, on the principal and interest

of his loan being paid, shall be forced to pay the price of the pledge.”

Vrihaspati :—“ Any pledge being used, and wholly spoiled, by the fault

of the pledge, the principal debt shalé be lost. UW the pledge be of great va-

fue in respect of the debt, he must fully satisfy the pledgor.”

Menu :—“ A pledge must not be used by force ; that is, against consent.

The pawnee so using it, must give up his whole interest, or must satisfy the

pawner, if it be spouled or worn ont, by paying him ¢he original price of tt;

otherwise, he commits a theft of the pawn ;” and ‘the fool who secretly

uses a pledge without, though not against, Ure assent of the owner, shall

give up half of his interest, as a compensation for such use.”

Catyayana :-—“ He who employs on work, an uxwil'ey slave, or other

hiving pledge, without the assent of the owner, shall be compelled to pay

the value of the work, or shall receiye xo tnteresé on his loan.” ** But he,

who with words or with dows struck on a sensible part, insults or pains
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a pledged slave, or the like, refusing to work, shall ferfett the interest uf

bis loan, and pay the first amercement.”

Menu:—“ Tf he take a beneficial pledge, or pledge to be used for his

profit, he must have no other interest on his loan.”

Vrihaspati:—*If the creditor, through avarice, use a pledge before in-

terest cease on the loan, oy before the stipulated period expire, the debi shalé

bear no further interest.”

Vyasa:—“ If a pledge be destroyed by the act of God, or of the King,

no fault is by any means imputable to the creditor ; and immediately after the

loss of that pledge, the debtor shall be compelled to pay the debt with inter-

est, or deiiver another pledge.”pleds

Nareda:— When a pledge, though carcfully preserved, is spotled in

course of time, another pledge must be delivered, or the amount of princi-

pal and interest, must be paid to the creditor,”

Catyayana:—*“ When a pledge becomes unfit for use, cr perishes, with-

out any fault on the part of the creditor, the debtor shall be compelled to

deliver another pledge, for he is not exonerated from the deb*.”

Vajnyawaleya:— Mortgaged land being carried away by arapid stream,

or being seized by the King, another pledge of land must be delivered, oy

the sum lent must be restored to the lender.”

Vrihaspati:—‘* The whole amount, due to the pledgee not being paid,

he shall on no account be compelled to restore the pledge against his

will, nor shall it be obtained from him by deceit or confinement.” —“*« When

the debtor, tendering the principal sum, demands the pledge, even then it

must be released, otherwise the creditor is criminal.”
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Yajnyawalcya :—‘ To the debtor who comes to redeem his pledge, the

creditor shall restore it, or be punished as a thief ; and if the creditor be

dead or absent, the debtor may pay the debt. to his kinsmen, and shall

take back his pledge.”

Vrihaspati :-—“ When a house or field, mortgaged for use, has not been

held to the close of its term, neither can the debtor obtain his property, nor

the creditor obtain the debt.”

-“ When land or other immovable property has been enjoyed, and more

than the principal debt has accrued therefrom, then the principal and ia-

terest having been realized, the debtor shall obtain his pledge.”

. Yajnyawaleya :— When a debtor mortgages land to his creditor, de-

claring and specifying ‘ this shall be enjoyed by thee, even though the in~

terest cease on becoming equal to the principal,’ that pledge shall be res-

tored to the debtor, whenever the principal and interest shall have been re-

ceived.” ‘But a pledge shall be enjoyed until actual payment of the debt.”

“The pledge is forfeited if it be not redeemed when the debt is doubled ;

since it is pledged for a stipulated period, it ts forfeited at that period.

But a pledge to be used for an unlimiied time, ts not forfeited.”

“He who sees his land possessed by a stranger for twenty years, or his

personul estate for ten years, without asserting his own right, loses lis pro-

perty in them.”—“ Except pledges, boundaries, sealed dzposits, the wealth

of idiots and infants, things amicably lent for use, and the property of a

King, a woman, or a priest versed in the holy writ.”

_ Vrihaspati :—** After the time for payment has past, and when interest

ecases, on becoming equal to the principal, the creditor shall be owner of
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the pledie, but the debtor has a right to redeem it, before ten days have

elapsed.”

Vyasa :-—‘* Gold being doubled, and the stipulated period having ex-

pired, the creditor becomes owner of the pledge, after the lapse of fourteen

days. But a pledge éo be used, of which the term has elapsed, the debtor

shall only recover, on then paying, from other funds, the exact amount of

the principal.”

Menu:—“ Ifa man take a beneficial pledge, he raust have no other inéer-

est on the loan; nor, after a great length of time, or when the profits have

amounted to the debt, can he assign or sell such pledge.”

Smriili:—* After giving notice to the debtor’s family, a pledge for cus»

tody may be wsed when the principal is doubled, and so may a pledge for

a limited period, when that period ts expired.” —“ If the debtor be missing or

dead, let the creditor produce the writing in a Court of Justice, and obtain

a certificate from the Court, specifying ihe period which it bore.”

Vrihaspati, cited by Misra and Bhavadeva, under the title of Recovery

of Debts :—‘* When the debt is doubled by the interest, and the debtor is

either dead, or has absconded, the creditor say atlach his pledye, or the

debtor’s chattel, and sell it before witnesses ; or having appratsed it, in an

assembly of good men, he may keep it ter days; after which, having re-

ceived the amount of his debt, he must relinquish the balance, if there be

any. Having ascertained his own demand by the kelp of men skilled in

arithmetic, and taken the attestation of witnesses, he commits no offence

by thus recovering it.”

Catyayana :-—“ When the pawner .is missing, let the credilor produce

his pledge before the King; it may be then sold with lis permissior
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‘Suis is asettled rule. Receiving the prmcipal with interest, he must de-

posit the surplus with the King.”

Yajnyeuwalyca:—* Or, even in the absence of the debtor, the creditor

may sell the pledge before witnesses.”

Vyasa:—* Pledges are declared to be of two sorts, immovable, and mov-

able; both are valid when there is ACTUAL ENJOYMENT, and not otherwise.”

Vrihaspati:—“ Of him wo does not enjoy a pledge, nor possess it, nor

claim it on evidence, the written contract for that pledge is nugatory ; like

a pond, when the debtor and witnesses have deceased.”

Catyayana:-—“ Should a man hypothecate the same thing to two credi-

tors, what must be decided? |= The first hypothecation must be established,

and the debtor shall be punashed as for theft.”

Vishnu :—< He who has mortgaged even a bull’s hide of land to one cre-

citer, and without having redeemed it, mortgages it to another, shall be

«orporally punished by whipping or imprisonment. [the quantity be less

he shall pay a fine of sixteen suvernas. That land, whether little or much,

on the produce of which, one man can subsist for a year, is called the

quantity of a budl’s hide.”

Sinriitz, cited in the Retnacara:—* If two men, to whom the same pro-

perty has been pledged, enter into a contest; to him who has possessed

the land, it shall belong, ¢f no force were used.” —* By two creditors, claim-

img the pledge on the grounds of possession for an equal time, it shail be

shaved equally; and the same rule is declared in the cases ofa gift and a

sale.”—-“ If a pledge, a sale, or a gift, of the same thing, be alleged to be

aX
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made defore witnesses to one man, and by a written instrument to another,

the writing shall prevail over the oral testimony, because one contract only,

is maintained.”—‘ Should the creditor, against, or even without, the as-

sent of his debtor, possess himself of MORE LAND, or other property, than

was expressly mortgaged, he shall pay the first amercement, and the debtor

shall receive back his whole pledge.”

Yajnyawaleya :—* It is declared that brethren, husband and wife, fa-

ther and son, cannot become sureties for each other, BEPORE PARTITION 5

nor reciprocally lend their joint property, NOR GIVE EVIDENCE FOR EACH

OTHER, in matters relating to the common stock.”

Nareda :-—“ After partition, BUT NOT BEFORE IT, brothers may become

witnesses, or sureties for each other, and may reciprocally give and receive

presents, or make contracts with each other ; but in regard to property se-

parately acquired, they may do so even before partition.”

Vrihaspati :— Four sorts of sureties are mentioned by sages, in the

system of jurisprudence, for appearance, for honesty, for paying a sum

lent, and for delivering the debtor's effects. "The first says, ‘ f wald produce

that man; the second says, ‘ that man is trust worthy ; the third says, (I

will pay the debt ;’ the fourta says, * J awell deliver his effects’ On failure of

their engagement, the two first, but not thea sons, aust pay the sum dent at

the time stipulated. — D%e éwo dast (on default of tae borrowers) and even

their sons, if they die, and leave assels.”

Nareda says, “ Three sorts of sureties, for three purposes, are mentioncd

by the wise, for appearance, for payment, and for honesty. Af the debtors

{ail in their engageiments, or if his confidence misled the creditor, the sure-

ty must pay the debt, and so must the surety for appearance, if he do not

produce the debtor.”
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Yajnyawalcya:—“ Suretiship is ordained for appearance, for honesty,

and for payment. The two first sureties, and not their sons, must pay the

debt on fuilure of their engagements; but EVEN THE SONS of the last, may

be compelled to puy it.”

Catyayana:—* Let the King cause sureties to be given for payment,

Jor appearance, for confidence, or for honesty, for the matter in contest, and

Jor ordeal. On failure of their engagements, they shall be answerable

according to circumstances.” —_“* Ifa surety for the appearance of a debtor,

produce him not at the time, and in the place agreed on, he shall discharge

the debt, unless he was prevented by the act of God or the King.” “ After

the time of difficulty has past, the surety, who still does not produce him,

shall pay the debt, and the same law is declared, even if the debtor should

die.” The “ time of difficulty” means that time when the act of God, or

of the King was in operation.”

Menu :—‘ The man who becomes surety for the appearance of a debtor

in this world, and produces him not, shall pay the debt out of his own pro-

perty.”

Vrihaspati :—‘ Let the creditor allow time for the surety to séarch for

the debtor who has absconded, a fortnight, a month, or siz weeks, accord-

ing to the distance of the place where he may be supposed to lurk. Let

no sureties be excessively harrassed. Let them gradually be compelled to

pay the debt. Let them not be attacked, if the debtor be at hand, and

amenable. Such is the law in favor of sureties.”

Smriti :—* From a malicious debtor, who is on any account disposed

through enmity, to take the protection of a stranger professedly hostile to

his creditor, or to do any thing inauspicious to him, or to adopt the con-

Xx 2
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duct of wicked men. Let a surety for honesty be taken as a cantion

agatast such behavior. Uf his conduct belie the promise, his surety must pay’

the debt.”

Caiyayana:—* At the time and place, when the ceremony should be

performed, if he fuil in ever so small a degree, the surety shall be compelled

to pay the sum, as a just debt 5 such ts the law respecting proved debts.”

Menu :—-“ But money due by a surety, or idly promised to musicians

und actresses, or lost at play, or due for spirituous liquors, or what remain,

unpaid of a fine or toll; the son of the surety, OR DEBTOR, shall not in ye-

neral be obliged to pay. Such is the rule in case of a surety for good beha-

vior or for appearance ; but if a surety for payment should die, the Judge

may compel even dis heirs to discharge the debt.”

Yajnyawaleya : ~“ Should a surety for the appearance, or the honesty of

another die, Ais sons need not pay the debt, but the sons of asurety for pay-

ment, or delivery, must pay the sum lent, or deliver the thing undertaken.”

Cutyauana :—“ Should a man become surety for the appearance of a debt-

or, from whom he had received a pledge, as his own security the creditor,

if that surety die, may compel his son to pay the debt, upon proving the

whole case.” ‘This is rather obscurely expressed, but it means that the

son of a surety who had received a pledge, by way of counter security,

shall be answerable if the fact be proved ; and so it is in Menu, “ If the

surety had received money from the deblor, AND HAD ENOUGH TO PAY THE

DEBT, the son of him wio so received it, shall discharge the debt out of his

INHERITED PROPERTY. Thisis a sacred ordinance.”

“ Yajnyawaleya:—" When there are two or more sureties JOINTLY

BOUND, they shall pay their proportionate shares of the debt; but whew
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they are bound srveratuy, the payment shall be made BY ANY ONE OF

THEM, as the creditor pleases.”

Vyasa :-—‘ The son of a son, shall, in general, pay the debt of his grand-

father; bué the son only, shall pay the debi of the father, INCURRED BY

HIS BECOMING A surety, and both of them without interest; but it is

clearly settled, that their sons, the great grandsons, and grandsons, respec-

tively, are not morally bound to pay.”

Catyayana :—~“ Money due by a surety, need not on any account, be

paid by his grandsons; but, in every instance, such a debt incurred by his

jather, must be made good by a son, without interest.”

Smritti, cited in the Mitacshara:—“‘ Should the debtor be insolvent,

and the surely have assets, the principal only must be paid by his son. He

is not liable for the payment of interest.”

Vrikaspati :—‘ Should a surety, being harrassed, pay the debt for which

he was bound, he shall receive fice the sum from the debtor, after the

lapse of a month and an half.”

Vishnu and Nareda:—“ If the surety, being harrassed by the creditor,

discharge the debt, the debtor shall pay twice as much to the surety.”

Yajnyawaleya :—* When the surety is compelled to pay a notorious debt

to the creditor, the debtor shall be forced to repay doubie the sum to the

surety.”

Catyayana :—* The surety shall immediately receive from the debtor,

but without interest, the sam which he has paid, waen legally urged by

the creditor, on proving the case by witnesses.” This must apply to a
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payment made by a surety, who has nol been harrassed, or compelicd to it,

by the creditor.

Vrihaspati :---“ By whom, to whom, and in what mode, should, or

should not, be paid a loan, which has been received from another, in the

form of a Joan, on interest, shall now be declared. If the dime of payment

be nol expressed, the debt shall be paid on demand, with interest then due.

Lf expressed, at the full time limited, and, if net previously demanded, WHEN

INTEREST CEASES ON BECOMING EQUAL TO THE PRINCIPAL. H the father

should die in debt, it shall be paid by his sons, with imterest, as far as the

law allows.” * The father’s debt must be firsé paid, and next a debt con-

tracted by the man himself, but the debt of the palernal grandfather, must |

even be paid before either of those.” “The sons must pay the debt of

their father, when proved, as if té were their own, or with interest. The

son’s son, must pay the debt of his grandfather, but zééhout interest; and

his son, or the great grandson, shall not be compelled to discharge it, u-

less he be heir, and have assets.”

Vishnu :—“If he, who contracted the debt, shonld die, or become a

religious aachoret, or remain abroad for twenty years, that debt shall be

discharged by his sons, or grandsons, but not by remoter descendants, against

their will.”

Nareda :-—*“ A father being dead, his sons, whether after partition, or

before it, shall discharge his debt, in proportion to their shares, or, that

son alone, who has taken the burden upon himself.”

Yajnyawalcya:—* The father, being gone to a foreign country, or deceas-

ed, naturally or civilly, or wholly immersed in vices, the sons, or their sons

must pay the debt; but, if disputed, it‘must be proved by witnesses,”
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Caiyayana :-—“ A creditor may enforce payment of such debts from

the sons of his debtors, who, though alive, are tmeuradly diseased, mad, or

evtremcly aged, or have been very long in a foreign country, PROVIDED

THELR SONS HAVE ASSETS OF THE DEBTOR.” Possession of assets by the

son, must, as 1 conceive, be always understood, when a liability to pay

his father’s debts is spoken of. By the Mixdoo law, as administered in

the Supreme Court, arepresentative is only held answerable to the ainouat

et assets which have come to his hands.

The payment of a father’s debts by a son, who is of ability to pay them

out of his own means, is enjoined as a moral duty. Nareda says, ‘* Fa-

{hers desire male offspring, for their own sake, reflecting, ‘ éhis son will

redeem me from every debt whatsoever, due to superior and inferior beings.

‘Therefore a son begotten by him, should relinquish Avs own property, and

assiduously redeem his father from debt, lest he fall into a region of torment.

If a devout man, or one who maintained a sacrificial fire die a debtor, Auu

WYK MERIT OF HIS DEVOUT AUSTERITIES, or Of his perpetual fire, SHALL

BELONG TO HIS CREDITORS.”

Nareda :—* A debt contracted before partition by an uncle, or a bro-

fher, or a mother, for the support of the family, all the parceners, or joint

tenanis, shall discharge.”

Vishnu :-—“ A debt contracted jointly and severally by parceners, shall be

paid by any one of them who is present and amenable; and so shall the debt

of the father, by any one of the brothers, BEVORE PARTITION ; dud AFTER
co. 7 . «bya “art —attapap ?

partition they shall severally pay according to their sires of the inheritance.’

Menu :-—-“* 1f the debtor be dead, and if the money borrowed, was .ex-

pended FOR THE USE OF THE FAMILY, U6 musi be puid by that family, di-

vided or undivided, out of their OWN ESTATE.”
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Catyayana :—“ On the death of a father, his debt shall in no case be

paid by his sons incapable from nonage, of conducting their own affairs ;

but at their full age of fifteen years, they shall pay it in PRopoRTION TO

THEIR SHARES, Otuerwise, they shall dwell hereafter in a region of horror.”

Nareda :-—- A debt contracted by the wife, shall by no means bind the

husband, unicss it were for necessaries at a time of great distress, a man is

indispensably bound to support his family.” N. B. In ¢he absence of a man,

his wife, his son, or even his slave, may berrow money for the support of his

family, and he shall be obliged ta pay it.

Catyayana :—“ He who accepts not a thing which he has bought and

secured, and he who delivers not, free from blemish, a thing which he has

sold, shall each take back his own property, FORFEITING A TENTH PART OF

Tue price?” ‘Yet, if the thmg were not secured, though a formal con-

tract were made, and the purchaser accept it not, the same rule for rescis«

sion within ten days prevails; but afler ten days, the contract may not b¢

rescinded.”

Naredau :-— Should the thing sold be injured, or burned, or carried

away, after the time when it ought to have been delivered, the loss shalt
”

fall on the vendor, who delivered it not when he ougit.

Yajnyawalcya :—** Should a commodity sold, but not delivered on de-

mand, with tender of payment BE INJURED BY THE ACT OF Gop, oR oF
5

rue Kine, the loss shall fall on the vendor.” * Mf the first vendee refuse ta

receive the thing sold, it may be sold to another, and if a loss arise by the

fault of the vendee, on himatone shall vt fall.”

Nareda :—‘* He, who having shown a specimen of property, free from

blemish, delivers blemished property, shall be made to pay DOUBLE the price

to the vendee, and a fine to the same amount.”
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Vrihaspati :-—* The dishonest man, who sells a commodity, Anowing tts

blemish, but not disclosing it, shall pay DOUBLE the price of it to the vendee,

and a fine of equal amount to the King.”

Yajnyawalcya :—“ If a man sell to one, what had been already sold by

Aun to another, or a blemished commodity as unblemished, the fine shatl be

double the price of the thing.”

Nareda :—“ He who sells a commodity to one man, and delivers it to

another unauthorized to receive it, shall also pay double the price, anda

fine to the same amount.” This must mean, if the transaction be fraudu-

Jent.

Yajnyawaleya, cited in the Retnacara, and Chintamonee:—* He shall be

compelled to pay two-fold, a sum received as earnest.” This is said: with

respect to a vendee who refuses fo receive, when offered, the commodity

P urchased.

Vyasa:—* By him, who has given earnest, and appointed no specific

iime for delivery, it shall be forfeited, if he refuse to accept the commodity

when offered.”

Vrihaspati :-—“ What has been sold at a low price, by a man inebriated

or insane, or through fear, or by one not his own master, or by an idiot,

shall be given back, OR MAY BE TAKEN FORCIBLY, FROM THE BUYER.”

Nareda :—‘‘ The purchase and sale of all commodities by merchants,

are made with a view to gain, and that gain arises from the recerpt of the

price, be it great or small. Therefore, when a price has not been stipu-

lated, let some merchant, who knows the prices of commodities, fix it

according to place and time. Let iim not act crookedly; the straight path

gs the best in all mercantile business.”

vy
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Yajnyawaleya:-—¢ He who fatsifies seales, market rates, measures, or

standard coins, and he wio uses them, shall both be forced to pay the higit-

est amcrcement.” * That examiner of coins, who declares bad mouey good,

or good money bad, shall be compelled to pay the highest amercement ;”

“but he who cheats in weizhts ov measures to the amount of an eighth

part, shall be forced to pay a fine of two hundred panas, and proportion-

ably, if the fraud be greater, or less.” “ A man who adulterates vendibie

property, such as drugs, oil, salt, perfumes, grain, sugar, or ihe like, shall

Le compelled to pay sixteen paras.” “ The fine for disguising the nature

of eurth, leather, beads, thread, iron, wood, bark, and eloth, is eight times the

amount of the sale.” ‘* The fine also, for one who delivers in pledge or

sale, a thing changed under seal, or a fictitious valuable, is thus regulated,

for a thing worth Less than a pana, the fine is fifty panas, for one pana, a

hundred, for two panas, two hundred, fora greaier vudue, a higher umnerces

ment.” “The highest amercement, 18 directed for traders cou tiacig o9

mamtain the price against lubourers and artisans, alihougi aeqidutet weld

the rise or fall of the price.”

Menu:—“A contract made by a person intoxicated or insane, cr griev-

ously disordered, or wholly dependent ; by an infant, or a decrepit old

man, or bay a person without authority, is utterly void.”

Catyayana:—* What has been given by men under the impulse of lasf,

or anger, or by such as are not their own masters, or by one diseased, or

deprived of virility, or inebriated, or of unsound mind, or through mistake,

or in jest, may be taken back.”

Vrihaspati :—‘ What is given by a person in wrath, or excessive joy, or

through inadvertence, or during disease, minority, or madness, or under

the impulse of terror, or by one intoxicated, or extremely old, or by an

outcast, or an idiot, or by a man afilicted with grief, or with pain, or what

is civen in sport: ail this is declured ungiven, and void. If any thing be
oS ? 3 ? o ”
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given for a consideration unperformed, or to a bad man mistaken for a good

gue, or for any illegal act, the owner may take it back.”

Catyayana:—“ Let the Judge declare void, a sale without ownership,

and a gift, or pledge, unauthorized by the owner.”

Nareda :~- The owner, finding a thing which had been sold by astran-

ger, shall recover it.”

Menu:—* A gift or sale, thus made by any other than the true owner,

must, by asettled rule, be considered in judicial proceedings, as not made.”

Yajnyawaleya :—“In all other contested matters, the latest act shall pre-

rail; but in the case of a pledge, a gift, or asale, the prior contract has the

greatest force,”

Althovgu it is declared by statute, that all matters of contract and

dealing, Letween party and party, shall be determined in the case of Hin-

doos, by the laws and usages of Hindoos, 1 never knew. or heard of, an

instance in which the Supreme,Court was called upon in a case of con-

tract, to decide by such laws and usages. —_ I did not therefore,econsider

a cha:ter upon Contracts to be necessary in this work, but I conceive that

the texts which 1 have collected, and brought together, will be thought

interesting and curious.

Those who may take the trouble of reading Jagannatha’s commentaries

upon this particular subject, will wonder perhaps, at the indefatigable in-

dustry with which he has endeavoured to make simplicity, complex ; and

jo render that which is obvious, unintelligible.

} have merely given some of the leading texts which relate to the law of
vy
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contracts, and to my mind, the system (generally speaking) appears to be

rational and moral. No less moral, and possibly more rational, because it

is, in a great degree, abstracted from the Hindoo religion, and dependent

upon ethics alone; upon principles which are universally admitted, which

are immutable in themselves, and which cannot but be eternal in their

duration.

Whatever may be said by metaphysicians of the moral sense, it is plain

that good faith and fair dealing, are required by the institutes of all civi-

lized people; and although there are offices, the performance of which,

must depend upon the feelings, and the consciences of individuals—al-

though duties must still be distinguished by those of perfect, and those of

imperfect, obligation ; honesty and rectitude are enforced in all civil poli-

ties, if they can be enforced by a legislative sanction.

The merit of having been founders of their own jurisprudence, cannot

be denied to this people; and those who are at all conversant with the

decisions of our own Courts, will acknowledge the analogy which exists

between some of their doctrines, and some of the texts which I have cited

from the HZindoo law. Where this is not to be found, a comparison may,

in several instances be made, without disadvantage to the Hindvos.

But I must restrain myself, for it is not my purpose to run into a disser-

tation.

There are certainly extravagancies, although I have not brought them

forward, even in this part of the system,—but if a prevalence of common

sense is to be discovered in the laws of the Hindoos, it must be sought for

in that portion of them, containing the precepts by which dealings between

one man and another, are to be regulated.
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elect

J ADD, and I trust I shall be thought excusable in doing so, this and

the following chapter, to a work which has already been extended, very

far beyond my original design.

The materials of which these two chapters are composed, I got from my
son Mr. William Hay Macnaghten. We himself was their translator from

the original Sanscrit, and the subject has never before appeared in the

English language.

Mr. Macnaghten made his translation from a celebrated commentary

entitled the Mitacshara, composed by Vynyaneswara, whose work is pre-

ferred in the province of Benares, to all other law tracts. Itis a commen-

tary on the institutes of Yujnyawalcya, and that part of it, which relates

to the law of Inheritance, has already been introduced to the Enghsh

reader, by the learned Mr. Colebrooke.

If any thing had appeared in print, from which a knowledge of forensic

proceedings, and the Hindoo \aw relating to evidence, could be derived,

I should not have thonght myself justified in swelling the bulk of this

book, by an addition of this, and the next, chapter.

Out of the manuscript from which they are composed, I shall take no

more than may be sufficient to convey a general notion of the subject. I

shall omit the names of the numerous authors who are quoted as authori-
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ties for the several doctrines contained in the work, and I shall abridge

the matter as wuch as possible, consistently with my wish of giving the

reader a view of that system, which formerly might have been, but no

longer is, necessary to be known.

By some, these two chapters will be deemed curious, and it may by

them, be lamented that the translator himself, did not complete and pub-

lish all that relates to judicial proceedings, as it is to be found in the Dh-

tacshara. His competency to the task is well known, and his labour

would have been cheerfully bestowed upon this subject, if he had not

thought that it might be more beneficially applied to another.

The translation from which these two chapters are extracted, is of con-

siderable length. Too long to be published entire in such a work as this.

I have therefore, in giving an epitome, done what I conceived to be best.

The mode of proceeding in various ordeals, has not been translated by

Mr. Macnaghten, but 1 have endeavoured to supply the deficiency by in-

formation from the Supreme Court Puxdids. They had recourse to their

books upon the occasion, and although it would be too much t» say, up-

on any guestion relating to Heudoo law, that the information oi mndividu-

als is to be relied upon implicitly, I believe the account given by these

Pundits of the forms in question to be correct, for they delivered it at first

from memory, and afterwards confirmed their statement by a reference to

books of authority.

Contradictions, I must leave others to reconcile as they can. Repeti-

tions, I have with a reasonable degree of care, endeavoured {0 avoid, and

a distinction, will 1 believe, generally be found, where the same matter

may appear to be repeated,

* The protection of his subjects is the chief duty of a consecrated, and
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otherwise qualified, King.” “The King divested of anger and avarice,

and associated with learned Brahmins, should investigate judicial pro-

ceedings, conformably to the sacred code of laws.” ‘A king who con-

demus the innocent, and absolves the guilty, subjects himself to great dis-

- o trane 2?

grace, and goes to the infernal regions.

“Persons who are versed in literature, acquainted with the law, addict-

ed to truth, and impartial towards friend and foe, should be appointed as-

sessors of the Court, by the King.”

These assessors are to be three in number; but it has been declared that

the number may be either three, five, or seven. “That assembly in which

seven, five, or three Brahmins versed in religious and worldly duties pre-~

side, is equal to sucrificial ground.”

«A King who investigates together with his chief Judge, ministers, do-«

mestic priest, and assessors of the Court, according to law, shall attain

paradise.”

The difference here is that the Brahmins are noé appointed, and the as-.

sessors are. Hence it has been ordained, ‘“‘ A person whether appointed.

or not, is entitled to furnish legal advice.” —1t behoves those who are ap-

pomted officers, to oppose a King, proceeding illegally, after they have ten-

dered true Counsel ; by acting otherwise, they are culpable. ‘ Those as-

sessors, who. follow a King, pursuing the path of injustice, become parti-

cipators in his act.” Tence it follows, that he should be remonstrated

with by them. They, on the other hand, who are not appointed formally,

become culpable by offering illegal advice, or withholding their Counsel,

but not by omitting opposition. ‘‘ The assembly must nut be entered, or the

iruth must be uttered; for criminality attaches to him, who preserves silence,

or speaks falsely.”
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Some persons versed in trade, should also be called in to assist —* A

few merchants should be summoncd ; men of good family and disposition,

of a respectable age, and good conduct, wealthy, devoid of envy or pride.”

It has been stated that the King should investigate legal proceedings,

but an alternative is propounded—“ A Bradmin, acquainted with all duties,

should be appointed, and associated with the assessors, by a King, who is

unable through want of leisure to investigate judicial proceedings.”

He should appoint a Brahmin, endued with such qualities, as are de-

scribed in the following text 5 Moderate, subdued, of a respectable family,

impartial, temperate, firm, mindful of futurily, virtuous, attentive, uninflu-

enced by passion.”

If such a Brahmin is not to be found, the King may appointa Ksheiriya,

or Vaysia, but not a Soodra.

Judges who act unconformably to the laws, in opposition to the sacred

code, or otherwise improperly, under the influence of partiality, swayed

by undue bias, avarice, excessive desire of gain, fear, or otherwise subdu-

ed by the prevalence of their passions, are to be severally amerced in dou-

ble the penalty incurred by the losing party ; not in twice the value of the

thing in dispute; for were such the law, in actions relative to adultery, and

the like, there could be no fine,

The specific mention of partiality, avarice, or fear, implies that the pe+

nalty does not extend to cases of error, or inadvertence, &c,

“The King is superior to all, except Brahmins.” From this it must not

be inferred that Brahmins are exempt from amercement, for the text Is in-

tended merely for the purpose of extolling the Brakminical tribe. More~
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over, itis ordained in the Sutra, six things are to be avoided by the King,

acting with respect to Brahmins. ‘Th: punishment of flagellation, of death,

of amercement, of banishment, of reprimand, and of confiscation ; but the

excepted person, ‘‘ must be eminently learned, skilled in worldly affairs, in

tie Vedas, and Vedangas, intuitively wise, well stored with fabulous, and

historical wisdom ; continually revolving these subjects in his mind, conform-

jag to them in practice, instructed in the forty-eight ceremonies, devoted to

the observance of itis three-fold, and his six-fold duties, and versed in the

practice of temporal enactments.” The mere order of priesthuod, is not suf-

Jicient to exempt.

*« When a person aggrieved by another, in a manner contrary to law, or

approved usage, represents it to the King, or to the chief Judge, that re-

presentation is termed the subject of ajudicial proceeding,” the component

parts of a judicial proceeding are, the declaration or charge, the answer,

the delikeration, and evidence, and the decision and judgement.

Allegations are two-fold ; presumptive, and positive ; “‘ Presumption may

arise, from a person’s keeping bad company; and certainty, from some

visible proof,”

An allegation founded on certainty, is of two descriptions ; omission

aad commission ; the first is thus exemplified, «‘ He has received gold, and

wiil not restore it ;” the other thus, ** He has forcibly seized my land;” or

as it has been explained, “ He is unwilling to do justice, or, he has done

injustice.”

Subjects of judicial proceedings have heen propounded to be of eighteen

ports, <The first, debt; the next are bailment, sale- without ownership,

concerns among partners, subtraction of what has been given, non-payment

Zs
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of wages, or hire, non-performance of compacts, repentance of sale or pur~

chase, disputes between master and servant, contests on boundaries, insule,

personal or verbal; larceny, violence, adultery, the duties of man and wife,
Ls ; i »

partition of inheritance, gaming and matches.

These also are greatly multiplied by the diversity of claims; ‘“ of these

also, the distinctions are an hundred and eight fold; from the diversity of

men’s claims, there are an hundred ramifications.”

“ Neither the King, nor his officers, must ever promote litigation, nor on

any account neglect a law sust instituted by others.”

“The King should thus interrogate a person coming before him (at a

proper time, and in a respectful attitude) saying, ‘ Fear not O man, but

disclose by whom, where, when, and for what cause, your grievance aris~

es. He should then, in conjunction with his Brahmins, and assessors,

deliberate upon the representation thus made, and should it appear rea«

sonable, he shall deliver to the complainant a summons, or depute an olfi-

cer, for the purpose of citing the adverse party.”

“The King should not summon one intoxicated, deranged, or idiotic ;

or persons in grief, or servants.”

“ Nor a young woman who is of inferior tribe, nor any woman born of a

noble family, nor one lately delivered of a child, nor one of the highest

tribe, nora damsel. These are termed dependent on their relations.”

“But women upon whom their families are dependent, profligates, and

harlots, those who are expelled from their families or degraded, may be

summoned.”
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«‘Hlavirg ascertained the time, place, and comparative importance of

the charge, the King may summon even those who are sick, causing them

to be conveyed slowly in carriages.”

«A person being about to prefer a claim, may arrest his adversary

(evading it, or not giving satisfaction in the matter) until the arrival of the

summons.”

« Arrest is four-fold 5 local, temporary, inhibition from travelling, and.

the pursuit of a particular occupation.”

** One who being arrested at a proper time, breaks his arrest, is to be

fined ; and one arresting improperly, is lable to penalty.”

** One desirous of celebrating his nuptials, afflicted with disease, about

to perform a sacrifice, surrounded by difficulties, sued by another party,

transacting the affairs of government, cowherds while in the act of tend-
ing their cattle, hnsbandmen in the act of cultivation, artisans engaged in

their trades, soldiers engaged in warfare, are not to be detained by order

of the King.”

* He is guilty of officiousness who is neither brother, father, son, nor
constituted agent of the party. Should he interfere, he is liable to amerce-

ment.”

«¢ What had been alleged by the Complainant must (the Defendant hav-

ing appeared) be written in his adversary’s presence, and before his face.

This must correspond with the original statement ; if there be any variati-

on, it may prove fatal to the cause.”

«A prevaricator, one who needlessly attempts to vitiate the proceed:

Lz2



412 OF JUDICIAL PROCEEDINGS.

ings, one who does not adduce his evidence, one standing mute, and cae,

who being summoned, absconds ; are five persons who are to be nonsuited.”S 7

The Complainant’s statement, is to be taken down in writing, as welh

when the original representation is made, as upon the Defendant’s appeur-

ance; but after such appearance the complaint must be entered with all

its particulars, that is, ‘* the thing, its quality, quantity, place, time, motive

of forbearance,” &c.

“That is termed a charge, or declaration, which is significant, techni-

cally precise, comprehensive, unconfused, direct, unequivocal, conforma-

ble to the original complaint, provable, uncontradictory, clear, susceptible

of proof, concise, not deficient, not adverse to local and temporal usages $

comprising the year, season, manvh, fortnight, day, hour 5 country, situas

tion, place, village; the complaint and its nature; the tribe, appearance,

and age, of the adverse party ; the weight and quantity of the property in

dispute; the names of the complainant, and his adversary ; the names of

their respective ancestors, and of the ruling kings ; the gricvauce done, and

the names of the original acquirer, and grantor.”

A specification of the country, the spot, &c. local circumstances, and

of lime, is requisite In cases of immovable property. “The country, piace,

site, tribe, name, neighbourhood, dimensions, nature of the soii, the names

of ancestors, and of former Kings. These den should be specified ina suit

for tmmorable property.’

**Declarations should be rejected as mere semblances, if they are unna-

tural, uninjurious, unmeaning, frivolous, unsusceptible of proof, at vari-

ance with possibility 3” weralural, as such a person has taken the horn of

my hare 5 weajwious, as such a person transacts business in his own house,

by the Hight of a damp which burns in mine; wameaning, not having any
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sigiification, as the unmeaning connection of letters ; frivolous, as this,

Devadutta warbles a sweet song near my house ; unsusceptible of proof, as

Devadutia ridicules me by a supercilious look ; as this cannot be proved it

is deemed unsusceptible of proof, for from the momentary nature of the ac-

tion, no witnesses can be procured, much less written evidence ; and from

the trifling nature of the complaint, an oath cannot be resorted to. Aé

variance with possibility, as this dumb man cursed me.

«That complaint which is prohibited by the government, or detrimen-

tal to the interests of a city, or a country, or to the different trades people,

citizens, villagers, and merchants, is pronounced to be inadmissible.”

«If one should allege such a one has borrowed silver of me at interest;

I have deposited gold with him ; and he has taken possession of my field ;

such a declaraticn is goud.”

‘The meaning of a declaration involving many issues, being inadmissi-

ble, is, that the trial’of them all, is not to be entered upon at once.”

The declaration may be amended until the answer is given in, but not

afterwards, lest there should be infiniteness. ‘* He may amend his de-

claration until the answer is given in, but being stopped by the answer,

the corrections must cease.”

“If the Judges cause an answer to be given in, before the declaration

is amended, iley incur the penalty prescribed for anger and avarice; and.

the King must investigate the claim, after having obtained a fresh declara-

dion.”

“The answer of the party who has heard the declaration, must be writ-

ten down in presence of the plaintiff.”
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“The wise, lave held that to be an answer, which embraces the declara-

tion, which is solid, clear, consistent, and obvious.”

«A confession, a denial, a special exception, and a plea of former judge-

ment, are the four sorts of answer.”

A confession is thus exemplified. The plaintiff declares, “ this person is

indebted to me in an hundred pieces of silver;” the other an.~ers, “if is

true | do owe him that sum.” A denial is thus, “ I do not owe tia.” A spe-

cial exception is where the defendant admits the demand, and avoids it by

pleading a general acquittance, or that he had received the money as #

present. The plea of former judgement, is when the defendant asserts that

the plaintiff has formerly made a complaint against him in the same mat:

ter which was dismissed,

«That is not an answer which is dubious, not to the point, too confined,

too extensive, or not embracing all parts of the declaration, That which

is relative to other matter, incomplete, obscure, confused, not obvious, oF

absurd, is a faulty answer.”

Pubdious, if in an action of debt (the plaintiff claiming an hundred su-

vernas,) the defendant should admit that he is indebied etiher iu the sum

of an hundred suvernas, or an hundred mashas. Not to the point, if in an

action for an hundred suvernas, the defendant should ac:nt an hundred

panas. Too confined, if in an action for an hundred surernas, the deien-

dant should admit that he owes five. Too extensive, if in an action for an

hundred suvernas, the defendant should admit a debt of two hundred.

Not embracing all parts of the declaration, if in an action for gold, cloth,

and other articles, the defendant should admit the debt of gold, and no-

thing else. Relative to other matter, if in an action for an hundred suver-

nas, the defendant should answer chat he had been assaulted by the Plain~



oOF JUDICIAL PROCEEDINGS.

ut. Incomplete, not embracing the particulars of country, place, &c. as

if in an action for the recovery of possession of a field, specifying it par-

ticularly, the defendant should admit generally that he took possession

of a field, without adding any specification. Odscure, if in an action for

an hundred suvernas, the defendant should answer, “Am I alone, in-

debted to the man?” Confused, as if in an action for an hundred suvernus,

the defendant should say that he received the money, but that he does

not owe it. Not obvious, as if a person sued for a debt incurred by his

father to the amount of an hundred suvernas, should answer “ by the in-

formation of the receiver of the hundred from my father, I know nothing

of the suvernas,” instead of saying, ‘ I did not learn from my father, that

he had received the hundred suvernas.” Absurd, as if the plaintiff should

claim an hundred suvernas, alleged that he had lent it at interest and had

received the interest, but not the principal; and the defendant should an-

swer, that he had paid the interest, but had not received the principal.

“In one suit, the proof cannot rest on both parties, nor can both obtain

judgement, nor can two answers be offered at once.”

But in an answer involving denial, and a special exception, the proof

will rest with both parties for ‘‘ it has been recorded that, in the case of a

total contradiction, the proof rests with the com,/dainant ; and in the case

of a special exception, with his adversary.” Here then, the issues are op-

posed to each other, in one case, as if in an action for an hundred suver-

ais, and also for an hundred rupees, the defendant deny the first claim,

and specially except with regard to the other.

But in case of an answer involving a special answer, and a former judze-

ment, the defendant must substantiate both; as if one shoul i say, I receiv—

ed the gold, but returned it ;and as to the silver, i was sued for it in @

former action, and judgement was given agamst the piuntiff,
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Tn an answer toa claim made for an handred suvernas, an hundred ra

pees, and cloths ; a defendant may deny the first, plead an acquittance as

to the second, and a former judgement as to the cloths 3 and so with an

answer, involving four pleas. These when brovght forward ull aé once,

constitute an answer.

In a case where two pleas apply to one charge, as if a person should

charge another, alleging that he had, at a certain time, missed a certain

cow belonging to him, which cow had subsequently been found in the de-

fendant’s house. The defendant may assert ‘uat the allegation is faise and

that the cow was in his house previously to the tine when the complain-

ant declared he had missed it, or that it hid beeu born in his house. This

should not be called a faulty answer, because it is calculated to rebut the

charge. It is not a simple denial, as it involves a justification ; nor is it a

special exception, as it does not admit any part of the complaint. But it

is an exculpatory negation, and the proof rests with the defendant, in con-

formity to the rule prescribing that proof of justification depends on the

defendant.

* When an answer involves a denial, and a special plea, the special plea

is to be fitst considered.”

if a person being sued for an hundred pieces of money, shall admit the

receipt, and plead re-delivery, and a former judgement, it is optional with

the defendant which of the two pleas is to be first gubstantiated.

After the answer, the claimant shall immediately reduce to writing the

evidence by which his claim is to be made good. That person by whom

the affirmative is to be proved, is here understood by the term claimant.

«That is called a judicial proceeding, which in the conflicting interests
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of mankind, furnishes a decision founded on law and equity. _‘It has four

divisions, namely, the declaratory, replicative, probatory, and adjudicative,

and is termed quadruple ;” but in the case of a confession, as there is no

adducement of evidence, and as the claim does not require to be substan-

tiated, there is no issue, and the proceeding has only two divisions.

« A person complained against, not having cleared himself, shall not re-

tort, nor shall another charge a person, already labouring under a charge,

nor shall any thing foreign to the original complaint be introduced.”

Retort does not apply to the plea of former judgement, as former

judgement is an exoneration of the party complained against, although it

3s, in some measure, a retort. |. The restriction is confined to a retort, noé

having. a tendency to refute the allegation.

‘That man, who, forsaking his original claim, rests on other grounds,

}s to be nonsuited, by reason of the confusion of his proceedings.”

One who is nonsuited, is fo be fined, but he does not therefore, forfeit

all claim to the subject matter.

* A verbal error, is not fatal in civil actions. Should it appear in actions

brought for seduction, for debt, or for landed property, the plaintiff is to be

amerced, but it does not annul his claim.” From the specification of ci-

vil actions, it is inferible, that in the case of a criminal prosecution, error

is fatal. As ifa man at the time of making his original complaint, should

assert that he had been kicked on the head, and at the time of recording his

charge should allege that he had received a blow of the fist on his foot. In

this case he is not only to be amerced, but his cause is to be dismissed.

In prosecution for abuse, whether verbal or personal, and in assaults,

Aaa
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that is, attacks committed with poison, or with offensive weapons, &c. re~

crimination being allowable, the person complained against, may without

having refuted the charge, recriminate his accuser. This is not done for

the sake of instituting two distinct proceedings, but for the purpose of ob-

taining a mitigated punishment.

“It is a settled rule that the first aggressor, is the chief delinquent. He

also is a wrong doer, who attacks in the second instance, but the punish-

ment of the first will be the most severe. If there can be no distinction

found between the parties, and the abuse, assault, or violence be simulta-

neous on the part of both, their punishment shall be the same.”

“A competent surety must betaken from each party for the satisfaction

of the judgement.” If a party be unable to furnish a competent surety,

he is to be guarded ; and at the close of each day, is to furnish wages for

the, payment of his guards.”

Tn case of a denial by the defendant, of the plaintiff’s demand, if the

plamtiff should prove his case, the defendant shall pay the amount claim-

ed; and besides, a sum equal thereto as a fine to the king. The defendant,

in this case, is said to make a false claim.

If the plaintiff cannot substantiate his case, he is the false claimant, and

shall pay to the King, a fine equal to ¢wice the amount of the sum which

hehad demanded. The defendant’s failure to establish his plea of special

exception, or of former judgement, will subject him to the same penalty

which he incurs by a failure to establish his plea of deniad. In all these

cases the defendant is said to be a false claimant, but in the case of con-

fession by the defendant, there is no fine payable by either party.

These rules relate to actions brought for the recovery of money only,

they cannot apply to cases, in which there is no property demanded,
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From this injunction, “‘ The claimant shall immediately reduce to writ-

«ng his evidence of the thing to be proved,” it may be inferred, that, in the

-lelivery of an answer, some delay is permitted.

But an exception has been laid down, “In murder, theft, assault, and

abuse ; where a cow is the cause of action; slander, life and property, and

women, here the cause is to be immediately tried ; in other cases it is op-

tional.”

Murder, by poison, or weapons, or any thing destructive of life. Theft,

larceny ; assault, and abuse ; attack either on the person, or character.

Cows, milch cows; slander, an accusation tending to loss of property

where either of these is in jeopardy. These are put in the singular num-

ber,—woman, women of family, and slave girls. In the former case, cha-

racter is involved ; in the latter, property, the cause shall be immediately

tried ; the answer, is to be immediately called for, and no delay is to be

allowed. Otherwise, in other cases, delay, in delivering the answer has

been declared optional with the parties, or with the assessors and judges,

“ One who is constantly shifting his position, who licks the corners of

jus lips, whose forehead sweats, and whose countenance continually changes

colour ; one whose mouth dries up, and who faulters in his speech, who con-

tradicts himself often ; one who does not look up, or return an answer, who

contorts his lips ; one who undergoes spontaneous changes, whether menial,

verbal, corporeal, or actual, such a person, whether making a claim, or giv-

ing evidence, ig esteemed false.”

The changes above neticed are declared to establish, merely a probabi-

lity of delinquency; not a certainty, from the difficulty of distinguishing

between changes which have a cauge, and those which are spontaneous.

An inteliigent man, should declare by what they are occasioned ; but, even

Aaa?
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this is not cause of failure. As people do not perform funeral ceremonies,

on the appearance, or the probability of a person dying ; so in this m-

stance, although it should appear probable that a person will forfeit his

claim, that circumstance does not occasion the loss of it.

When two claimants come into Court together, and prefer a claim ; as

if one person having obtained a field by gift, and having enjoyed it for

some time, and then, on an emergency, goes, with his family, to another

part of the country ; and another person, having obtained the same field by

gift, and having enjoyed it for some time, goes abroad ; afterwards, both

returning, come into Court at the same time, and claim the field. In such

a case who is to adduce the evidence? In answer to that, it is stated 5

« Both having witnesses, the witnesses of the first claimant are to be ad-

duced, but the first claimant failing, then the second claimant will adduce
his witnesses.” By the firsé claimant, is meant, not the man who makes

the first claim, but the person who claims the first occupancy. ‘* Where

there are two claimants, to one cause of action, and each has witnesses,

those of the prior claimant are to be examined.” This case being distinct

from ail others, has been provided for specially.

If a wager won, be sued for, or if another demand be joined with one

for a wager won, the party against whom judgement goes, shall pay a fine

to the King, equal to the amount of the wager. ‘If the plaintiff succeeds

in proving the wager lost to him, he shall recover it.

“The King shall investigate judicial proceedings in a bond fide manner

rejecting inadvertencies ; but should the claim not be established accord-

ing to judicial form, failure ensues.”

It becomes the Judges and assessors, to use all means, genile and other,

to induce the parties to declare the truth ; in which case, a decision may
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be passed without having recourse to witnesses, or other evidence. But,

as it is impossible in every case, to decide according to certainty, a de-

cision must be made according to the witnesses, or other evidence. This

is the alternative.

“Tn a denial of more than one written claim, the King shall cause the

defendant, should he be confuted in a pari, to make good the whole amount

of the claim, but that which has not been represented, should not be res

ceived.”

Tn a written allegation, comprising several claims, should the defendant

deny the whole; for instance, in a suit for gold, silver, cloths, and other

articles, should a proof of one part of this claim be made (the gold for in-

stance) the King shall cause the defendant to make good the whole to the

plaintiff, comprising the silver, and ether articles specified. But that thing

which has not been mentioned, at the time of making the first representa-

tion, must not be recovered ;,as if the plaintiff should assert that he had

forgotten a certain article, his assertion must not be attended to by the

King.

This is not merely a verbal distinction, because the defendant is proved

io have been false m one instance, and therefore it is presumable that. he

is false in ancther 3; and because the plaintiff is proved to have been true in

one instance, therefore it is presamable that he is true in another. By the

force of reasoning, therefore, or znference, as well as from the express words

of the author, itis established that the whole should be caused to be paid-

*“‘ Inference, is the mode of discovering the truth ; relying on that there-

fore, let a conclusion be formed.” The King and his Judges are exone-

vated from blame m such cases.”
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‘In an action comprising many claims, the creditor shall recover that

property only, to which he can establish his claim by witnesses or other

evidence.”-— This text relates to a son, or other heir, who is sued for a debt

contracted by his father, or ancestor.

In this instance, if several claims be preferred against a son, or other

heir, and he plead ignorance, he is not a denying party ; and if one part of

the claim be established, he does not incur the imputation of falsehood.

Hence, from the absénce of denial, and the consequent absence of the re-

quired preference, the text concerning a denial in the case of several writ-

ten claims, does not apply.

In criminal prosecutions, if part of the charge be proved, by witnesseg

adduced to establish the whole charge; the whole charge is proved, because

this alone is sufficient proof in such prosecutions. ‘ In cases of adultery,

murder, and theft, the whole charge is proved, should the witnesses ad~

duced depose to the truth of any part of it.”

« A man may unhesitatingly kill a spiritual teacher, or a child, or an

old man, or a learned priest, coming with a hostile intent. There is no

guilt at all imputable to the slayer of a person coming with a hostile in-

tent, whether overt or concealed, for wrath destroys wrath. Let a man in

battle, strive to destroy a person coming with a hostile intent, even though

he may have studied the whole Vedanta ; by such an act he does not be-

come the murderer of a Brahmin.”

These are texts of the municipal code. ‘“ Having slain a Brahmin uns

wittingly, such is the prescribed expiation, but there is no expiation per-

mitted for one who wilfully kills a Brahmin.” But these extracts should

not be quoted as conflicting instances, of the sacred and municipal codes,

where the former should be held to prevail over the latter,
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Vor as these two do not apply to the same subject, there is no opposi-

tion, and consequently, no room to assign relative superiority. “ A Brah-

min may take up arms in defence of religion ; so in self-defence, and in

defence of sacrificial apparatus. in war, and in guarding Brahmins or wo-

men, one who lawfully kills another, is not blamable.” “ Lavwfully kills,"

means “ kills with lawful weapons.”

“A person may slay a spiritual teacher, or others, whose persons are

exceeding sacred, if they come with a hostile intent—a fortiori, others.

Prom the occurrence of the word “ or” in the preceding text, and the

word ‘ even” in a former one, prefixed to “ though he may have studied

the whole Vedanta,” it is not intended positively to assert that spiritual

teachers and the like may be slain. — The meaning may be gathered from

the text of Soomuntoo—* There is no crime in killing any one coming with

a hostile intent, except a cow, and a Brahmin.” And in the text of Menu,

«A man must not slay a spuitual teacher, an expounder of science, a

father, or mother, Brahmins, or cows ; all these are sacred.”

The text, “ There is no crime in killing any one coming with a hostile

intent,” &c. must be applied exclusively of Braimins and the like.

“An incendiary, and an administerer of poison, one attacking with a

murderous weapon, a robber, one who usurps the field, and one who car-

ries off the wife of another; these six, are denominated hostile aggressors.

One intent on destroying by sword, poison, or fire, one who has lifted up his

hand in a threatening manner, one who destroys by means of incantations,

a public slanderer, an adulterer, a malicious detractor ; these, and others

of the like description, are to he considered hostile aggressows. Such is

ihe general definition of a hostile aggressor.”

FIence it follows, that Brakmins and the like, being hostile aggressors,
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are to be opposed by a person, not meditating their destruction, but for

the sake of preserving himself. Should death ensue, unintentionally, a

slight expiation must be performed, but the King does not award any pu-

nishment.

Of the effect of possession it is said, ‘‘ Loss accrues to him, who for

twenty years, observes his daxd enjoyed by another without interfering

and in the case of movable property for ten years.”

It may be objected that twenty years’ possession, cannot create proprie-

tory right, because proprietory right cannot arise from non-inécrruption ;

as non-interruption has not been recognized either in practice or theory,

(like gift or sale) to cause a transfer of right; and that possession, being

merely evidence of right, cannot create the thing to be proved ; and more-

over, that it is not included among the causes of proprietory right, such ag

inheritance, purchase, &c. as detailed in the following text:—“ An owner

is by inheritance, purchase, partition, seizure, or finding ; acceptance, is for

a Brahmin an additional mode; conquest, for Cshatrya ; gain for a Vay-

sya or Soodra.” These eight, Gautama has declared to be causes of right,

but he has not enumerated possession ; therefore it is not proper to affirm

that twenty years’ possession, is a mode of creating proprietory right ; and

as the causes of inferring proprietory right, are facts of worldly concern, it

js incorrect to infer them solely, from a passage of scripture.

“He who enjoys without right, even for many hundred years, the ruler of

the earth should inflict on that sinner the punishment ofa thief.” To as-

sert therefore that simple possession confers aright of property, would be

making an assertion contrary to this text.

“Tn possession of cattle, male or female, and slaves, &c. force must not

‘be used either by the acquirer, or his son, This is the established rule 5”,
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and besides, loss cannot accrue from open possession, because it is not a

cause of loss.

tt must not be supposed, that the exception in favor of the greater vali-

chty of a prior act, with regard to mortgage, gift, and sale, is intended to

umply the greater validity of the posterior act in a case of this description,

provided, that in the instance of landed property, there have been twenty,

and in that of personal property, ten years’ possession ; because in such

acts (mortgages and the like) no subsequent transaction can really take

eflect—‘* A person is culitled to mortgage, give, or sell his own property,

but he has no praprietory right over things already mortgaged, given, or

ay

sold.” A penalty is propounded for the gift and acceptance of a thing,

where there is no ownership—‘ He who receives a thing which ought not

to be given, and he who bestows it; both these are to be punished as

thieves, and amerced in the highest penalty.”

Nor is the remedy Jost. ‘The loss of remedy is indeed declared, in cas-

es of indifference, without good cause; but the property itself is not lost.

“Hyury will accrue to the suvt after the expiration of the limited period,

where a person has practised indifference, and remained passive.” So also,

“if the property of one, who is neither an idiot, nor a minor, be enjoyed,

injury will accrue to the suit, and the possessor will have a lille to the pro-

perty.” ‘The injury to the remedy, is here intended, and not to the righé.

Jt happens when the possessor puts im this plea, “the plaintiff is neither

an idiot, nora minor. In his presence, I enjoyed the property for twenty

years without interruption. Had I unjustly got possession ofthe property,

why did he remain passive all this time? To the truth of this assertion I

have many witnesses.” ‘In this instance the plaintiff will be unable to re-

ply, bat his property is not therefore, necessarily lost, as appears from the

text; “Lhe King shall investigate judicial proceedings in a bond fide man~

ner, rejecting inadvertencies,” &c. This is the correct interpretation.
. Bbb
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It must not be supposed, that as neither the loss of the right, nor the

remedy ensues, the text above quoted, merely autends an injunction not to

remain passive, as a person looking on, and not interfermg, might be in

danger of losing his remedy ; for had it been merely intended to convey an

injunction against remaining passive, 1t would have been idle to define a pe-

riod of twenty years; in as much as there is no reason to apprehend loss

accruing on simple possession for any period within the memory of man.

If it should be asserted that the dclinite period of twenty years has been

used to obviate any error in the original title deed, according to the text 5

“‘ He, who by virtue of any title decd, enjoys the property of a competent

person for twenty years, the tile deed is incontrovertible after that peri-

od;” this also is denied, because the construction will not hold good in

the case of mortgages, boundaries, &c. as the capacity of obviating any er-

rors in the title deeds, does not apply to such cases, according to the text.

“The ascertained enjoyment of a mortgage for twenty years, in virtue of

a title deed, must be upheld, if such title deed be unexceptionable.” At-

ter the decision of a boundary dispute, a document defining the bounda-

ries, must be granted; any errors which that contains, must be excepted

to, in the course of twenty years ; and the same rule applies to ten years”

possession of personal property.

The loss of the profits accruing from the real and personal property, is

here intended. Not the loss of the remedy, or of the right. So that the

meaning is, that although the rightful owner regains lis field, after twenty

years’ uninterrupted possession by another, yeé he loses the intermediate

profits. This interpretation is conformable to the express words of the’

text ; and is inferible from the fuult of the owner in remaining passive.

But if the possession had been in his absence, he regains the profits

also.
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It is true, that it may be considered improper to propound a loss of ac-

ecruing profits, because the right to them also exists ; but this can only

apply where the profits remain essenteally in statu quo; as for instance,
in the case of betel-nut, and bread fruit plantations, if the fruit be forth-

coming, as well as the trees which vielded it ; but where, from the con-

sumption of the produce ; there is. an essential destruction of the profits,

there the right to it also, is destroyed.

“ He who enjoys without right for many hundred years, the ruler of the

earth should inflict on that,sinner, the punishment ofa thief.” From this

text it appears, that as, in cases of theft, the amount of the property (un-

duly appropriated) is to be computed and restored. The rule declaring

loss after twenty years, is an exception to the text. But eyen after twen-

ty years, punishment is to be inflicted, from the possession being unlawful ;

and because there is no exception fo this part of the text.

Hence, it is established, that from the fault of the owner, consisting in

his indifference, and from the express words of the téxt, after the expira-

ticn of twenty years, he cannot recover the produce consumed ; and the

same rule applies to personal property enjoyed for ten years.

An exception to this rule, is now propounded ; “ except property con-

nected with pledges, boundaries, deposits ; and of idiots, and minors ;

and except specified deposits, and the property of kings, women, and

learned students.”

A pledge, a boundary, a sealed deposit. These being joined form the .

‘plural pledges, boundaries, and sealed deposits ; an idiot and a minor ;

‘these terms being compounded form the dual number, idiots and minors.

‘The property of pledges, boundaries, sealed deposits, and the property of

idiots and minors, Sealed deposit, is that which is committed to the care

Bbbe2
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ef another, without any description of its quality or quantity—“ That pro-

perty, which through confidence, is unsuspectingly delivered, is caHed by

the legal term of sealed deposit ;” a specified deposit is any thing formally

delivered.

The King shall cause the usurper of pledges, &c. to restore the proper-

ty to the rightful owner, and to pay a fine equivalent to the value of that

property, or correspondent to his ability. In the case of mortgages, and

the rest, down to the case of the property of learned students, he, who by

virtue of long possession, usurps them, should be made to restore the pro-

perty to the rightful owner. This is merely a repetition of the former text 3

and the rule respecting the payment.of.a fine, equivalent to the value of the

property usurped, is a new provision.

Where, in the case of usurping lands, houses, &c. an equivalent fine

may not be possible ; reference must be made to the penalty hereafter pro-

pounded, for a removal of landmarks, and an invasion of boundaries. if

on account of the great wealth of the usurper, his arrogance would not be

subdued by the payment of an equivalent finc, he-must be amerced accord-

ing to hissability. Ze must be made to pay so much, as is sufficient to sub-

due his arrogance. “ It has been declared that a fine is levied for the pur-

pose of correction, and by that the arrogant must be subdued.” — Hence,

it would appear, that the purpose of a fine is entirely penal ; but where

the offender has not property equivalent to that usurped, he must be

amerced in such manner as may subject him to distress.

Where a person is an absolute pauper, correction must be accomplished

by way of reprimand, corporal punishment, &c. So says Menu, ** Recourse

must be had, in the first instance, te remonstrance, in the second, to repri-

mand, in the third, to fine, and in the’fourth, to corporal punishment.”
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Corporal punishment, or that which is inflicted on the person is declar-

2d to be ten-fold; and to apply to all but Brahmins—‘ Menu, son of the

self-existent, has declared ten places of punishment, for the three lower

tribes, but the person of a Brahmin, is inviolable. The part of generation,

the belly, the tongue, the two hands, and fifthly, the two feet, the eye, the

aose, both ears, the property, and other parts of the body.” 1t should be

»bserved that punishment is to be inflicted on the offending member.

The other methods, are an imposition of labour, or a commitment to

prison, as has been propounded ; “a person, proved to bea pauper, should

be compelled to work at his proper occupation; and, if unable, should,

with the exception of Brahmins, be committed to prison.

A Brahmin, being destitute of property, should suffer dismission from

office, &c. ‘* Should he be a delinquent, the punishment of dismission from

office, of reprimand, of expulsion, and of branding, should be hac re-

course to.”

« Corporal punishment, deprivation of property, banishment, and brand-

ing, are the stated punishments ; mutilation is propounded, as punishment

for the highest offences; these are declared to be the general punishments.”

Having premised this, he proceeds; ‘all these apply to a Brahinin, ex-

cept corporal punishment. A Bradmix must not be corporally punished.”

The punishment of ignominious tonsure, may be had recourse to; of

banishment from the city ; of setting a disgraceful mark on the forehead ;

and of exposure on an ass.

Particular rules have been specified for branding. * For defilement of

his spiritual teacher’s bed, the mark of a woman’s generative parts ; for

drinking spirituous liquors, the mark of a wine flaggon ; for theft, the foot

ofa dog; for the murder of a Brahmin, the figure of a headless man.”
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But the text of Apastumba, directing that a Brahmin shall -be deprived

of vision, must be interpreted to signify, that, at the time of banishment

from the city, a cloth should be bound round his eyes, and not that his

eyes should be extracted, because such an interpretation would bein con-

tradiction to the texts of Meau and Gautama; “ The person of a Brahmin

is inviolable.” “* There is no corporal punishment for a Brahmin.” It is

needless to expatiate further on this question.

Of possession without title. Possession has been declared to be evi-

dence of right, from its being a consequence of it. Should it be objected,

that possession cannot afford evidence, because possession may exist

without being a consequence of right, it is admitted in reply ; “ A title is

more powerful evidence, than possession, unaccompanied by hereditary

succession.”

A title, arises from gift, sale, or other cause of right. That is more

powerful, or more weighty evidence, in the establishment of tight, because

the possession ts dependent on a title. Naredu has said, ‘‘Possession, with

a clear title, affords evidence ; but possession constitutes no evidence, if

unaccompanied by a clear title ; nor is a title established from mere pos~

session, because possession of another’s property, may be obtained by usur-

pation, or other unjustifiable means.” Hence it has been declared, that

“he who simply pleads possession, but no title, in consequence of proving

such false possession, is to be considered a thief,”

But it is now declared, that possession is evidence, when accompanied

by the five following conditions ; a title, length of time, continuity, non-in-

terruption, and the knowledge of the adverse party. ‘‘ Possession is five-

fold, titled, long, continuous, uninterrupted, and known to the adverse party.”

By propounding an exception in the case of possession, accompanied
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by‘ hereditary succession, it is demonstrated, that possession, even indepen-

cnt of a title, may be evidence of right. ‘The connection of the sentence

:s as follows ; a title, is weightier evidence than possession, provided that

possession is unaccompanied by hereditary succession ; that is, the conse-

cutive enjoyment of three ancestors, That again, is weightier than a title,

because, it affords evidence, independently of a title.

But it must be understood, that it is independent of the PRODUCTION of a

title, and not independent of tis EXISTENCE; for, tts existence is inferible

from that possession.

The exception in favor of hereditary succession, applies to a case be-

youd the memory of man; and the text showing the superiority of a title,

intends a case within the memory of man; because, in cases falling within

the memory of man, as it is practicable to produce a title ; if such title is

not produced, it is certainly inferible that it never existed, and, conse-

quently, in such cases, the evidence of possession, ts dependent on the produc-

tion of a title ; but, as from the non-production of a title, in cases extend-

ing beyond the memory of man, it ts impossible to be certain of its non-exist-

ence; possession, accompanied by hereditary succession may be evidence,

in such cases, independently of the production of a title.

It has been clearly laid down by Catyayana.—* In cases falling within
the memory of man, possession with a title, is admitted as evidence. In

cases extending beyond the memory of man, the hereditary succession of

three ancestors, is admitted as evidence, even though the title be not pro-

duced.”

The period of one hundred years is defined to be within the memory of

man from the text—*The age of man extends to one hundred years.”

Therefore possession, for upwards of an isundred years ; hereditary, unin-
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terrupted, and falling under the observation of the adverse party, confers

a right, as it forms a presumption of its being in consequence of a title.

But in the case of possession extending even beyond an hundred years,

or the memory of man, ‘possession is no evidence, if there be traditional

proof of the want of a title. On this is founded the rule—** he who en-

joys without right, for many hundred years, the ruler of the earth should

inflict on that sinner, the punishment of a thief.” «The first occupant,

must prove the gift, or other title ; and his successor, possession with a ti-

tle.” Hence it follows that the text, “‘ He who enjoys,” &c. must extend

indiscriminately to all cases of unauthorized possession.

That which is held without an apparent title by three ancestors,” must

be interpreted to mean, without a demonstrable title, not without the exist-

ence of a title; for it has already been declared, that right does not ac-

crue, even from the occupancy of centuries, without the existence of a

title.

It has been shown that possession, when accompanied by a title, affords

evidence of right ; but lest it should be supposed that a title, without re-

ference to possession, affords equal proof ; it is declared, “« where there is

not the least possession, there a title is not sufficient.”

Gift, consists in the relinquishment of right by one man, and the crea-

tion of itin another. A right in the donee is completed by acceptance of

the gift, and not otherwise,

“ He, by whom a title has been obtained, must produce it when impugn-

ed, but his son and grandson, need not ; for them, possession is sufficient

evidence.”
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Possession is strong evidence in favor of the second, and stronger in

favor of the third, party. But here also a distinction must be made; al-

though in the case of all three, the property is lost by the non-production of

a title; yet, THERE Is A DIFFERENCE IN THE PENALTY. It has been de-

clared, that *‘he, by whom title has been acquired, is subject to penalty in
case of not producing it; but not his son, or his grandson ; though the

possession of these two also, is forfeited.”

The cause of a litigant party, who dies pendente lite, must be taken up -

by his son. Possession will not decide this suit ;” so that it is an esta-

blished rule, if a litigant party die, while the claim is pending, the suit is

not thereby determined.

This is an established rule ; a judicial proceeding having been decided

by persons specially appointed by the ruler, if a litigant fancy himself ag-

grieved, an appeal cannot be preferred from them to a community ; hor,

having been decided by a community, to a corporation ; nor, from a cor-

poration, te a family ; but having been decided by a family, an appeal may

be preferred to a corporation ; and by a corporation, to a community ; and

by a community, to persons specially appointed by the King.

It has been declared by Nareda, that after a case has been decided by

persons specially appointed by the King, an appeal may be preferred to

the King himself. ‘‘ Families, corporations, communities, and persons

specially appointed by the King ; these are the tribunals for judicial pro-

ceedings, and their relative consequence, is in their consecutive order ; a

case on which a wager has been laid, on the result having been appealed

to the King, and having been decided by him, in Council, and in presence

of the authorities who tried the case, the unreasonable appellant must be

amerced, if he be cast; but, ifhe succeeds, the judicial authorities must

be amerced,”
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Next is propounded an instance, in which the decrees of all authort-

ties, are liable to reversal. ‘ Ile shall reverse cases decided by compul-

sion, by fear, by women, at night, in the inside of a house, abroad, and

those brought forward by enemies.”

«An act performed by one intoxicated, or deranged, or diseased, or

distressed, or a minor, or compelled, or without interest, &c. is not valid.

Deranged, disordered in any of the five modes ; by a prevalence of phlegm,

or of wind, or of bile, or under a morbid influence, or possessed by an evil

spirit. It has been established hy those versed in judicial proceedings,

that the act of him will not be attended to, when it is in opposition to the

usages of the city, or country, as appears by the text—“That act, which

is in opposition to the usages of the city or country, and that act which

has been prohibited by the ruling power, have no validity.”

“In a dispute between tutor and pupil, father and son, husband and

wife, master and slave, a judicial proceeding cannot be entertained.” This

is not intended to exclude them altogether, from legal redress, because

even between them, judicial proceedings are allowable.

A pupil, must be corrected withont chastisement; but if this be imprac-

ticable, recourse must be had to slender rods composed of strings or cane,

and the King will punish one using other instruments than these.

“Jn a famine, for the preservation of the family, or at a time when a re-

ligions duty must indispensably be performed, or in sickness, or during

restraint, or confinement in prison, or under corporal penalties, the hus-

band, being destitute of other funds, and therefore taking the wiie's pro-

perty, is not liable to restore it.” From this text, it appears, that, ¢f under

olher circumstances, the husband makes away with his wife's property, and

being required to refund, and possessing assets, refuses to do so, then a

judicial proceeding may be entertained between husband and wife,
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+t Whatever slave may rescue his master from imminent peril, shall be

emancipated, and shall receive a son’s share of the inheritance.” From

this text of Naredu, it appears that there is no bar to the institution ofa

Judicial proceeding by a slave against his master, refusing him emancipa-

tion, and a share of the inheritance.

Notwithstanding the following text of Nareda; «A judicial proceed-

ing, instituted by one, against many, by women, and by a slave, is to be

rejected by the legal authorities.” Still a judicial proceeding of one, with

many, on account of the same matter, may be entertained, as appears from

the following, and other, texts—‘* He, who usurps the property of many,

ke who breaks an agreement entered into with many, and he who has beea

assaulted by many,” &c. The meaning must be, that a judicial proceed-

ing cannot be entertained between one and many, on account of different

matters, at the same time.

‘Women also, who are independent, such as milk women, and wives of

vintners, may institute judicial proceedings. The exception refers to res-

pectable married women, whose husbands are alive. From their coverture,

they cannot sue independently.

Trove property is to be restored by the King, to its owner ; but, if he

fails to identify it, he shall be amerced in an equivalent penalty.

The rule for the restoration of trove property, is here specially propound-

ed, because finding has been already enumerated among the causes of pro-
perty ; and therefore property, would otherwise in this instance, be conse-

quently established.

“Trove, or waif property, having been recovered by toll keepers, or

c cc 2
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police officers, the rightful owner will recover within one year, after whick

9

it escheats to the King.

Menu has extended the limitation to three years. ‘The King shall

keep property lost by its owner, three years. The rightful owner, will re~

ay

cover it within three years; after which time, the King will take it.

Hence it would appear necessary to keep it in deposit for three years.

If the rightful owner appear within a year, he will recover the whole.

‘‘Obeying the dictates of virtuous sages, let the King deduct from trove

property, a sixth, a tenth, or a twelfth.” Whence it is inferible, that if

the owner arrive within a year, the whole is to be restored. If in the se-

cond year, a twelfth ; in the third, a tenth; and zn the fourth, a sixth, is to

be deducted.

The King is to give a fourth of his own share, to the finder. “The King

is to keep in deposit unclaimed trove property, for a year ; afterwards a

fourth share of it, goes to the finder, and the King takes the rest.”— Gu¢ama.

The use of the word “ year” here, in the singular number, is not intend-

ed to confine the period to one year ; as is evident from the text— The king

,

shall keep property lost, in deposit for ¢hree years ;” and the conclusion of

the text—“ after which the king shall take it;” merely intends that should

the owner nol appear within that period, the King ts at liberty touse it; but

should the owner subsequently appear, the King, having deducted his own

share, shall restore to the owner a sum equivalent to the property consumed,

The rules above recited, relate only to gold, and similar valuables; but

the rules relative to stray cattle, will subsequently be propounded, under

the texts—“ He shall pay three puns for an animal with uncloven hoofs,” &c.
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Next is propounded the law relative to gold, &c. long buried in tie

zarth, and usually called treasure.

“A king, having obtained treasure, shall bestow half of it upon Brah-

mins, but if a learned Brahmin be the finder, he ts to keep the whole. If it

be found by any other person, the King is to keep it, giving one-sixth ta

the finder. But he, not having represented the finding, and it having been

discovered afterwards, the King shall cause him to relinquish the whole,

and amerce him.”

If a learned Brahmin, that is, a priest versed in scriptural lore, and of

good conduct, find the treasure, he shall keep the whole; because, he is the

chief being in the world.

Stolen property is next spoken of. “The King must restore to his sub-

jects, property stolen from them ; not restoring it, he incurs the sin of the

thief ;” not restoring it, the sins both of the robber, and the person robbed,

devolve upon him. Menu has said; ‘‘ Stolen property must be restored

by the King, to all descriptions of persons. The king consuming it him-

self, acquires the sin of a thief.”

“‘ Having recovered stolen property, he (the King) must restore it, to its

right place, or he must pay out of his treasury.” “If he be unable to re-

cover the stolen property, the King, so incapable, must restore it, (its va-

lue) out of his own treasury.”

|
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« EVIDENCE is said to consist of documents, possession, and witnesses.

in the absence of all these, a drecae &o6 is prescribed.”

Evidence is that, by which a matter is established, or decided. This is

two-fold, Auman, and divine. MWuman evidence, is three-fold; documents,

possession, and witnesses. Such: is the opinion of eminent sages. Doce-

ments, are of two sorts, official, and private ; possession, implies manifest

occupancy ; wilnesses, will be treated of hereafter.

Should it be admitted, that documents and witnesses, from their con-

nexion with language, and their capacity of verbal expression, may be evi-

dence; but at the same time, contended that possession cannot be evidence,

from the absence of this capacity; it is answered, that possession when

joined to certain conditions, furnishes presumption, or inference, because

it leads & a presumption of the existence, from its being a consequence, of

purchase, or other means of proprietary right; or from its not having any

independent exisfence, such right ts inferred.

In default of documents, and the other two descriptions of evidence, a’

divine test, the nature, and distinctions of which will be treated of hereaf-

ter, is propounded, as another species of evidence to be resorted to, with

due attention to “ibe, place, and time. This fact is ascertained from the

text—“ In the absence of all these, a divine test is prescribed ;” and also

from the nature and distinction of a divine test as evidence, having been

declared in the different codes,
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* When one adduces human evidence, and the other appeals to a divine

test, the king will, in this instance, proceed to examine the human evi-

dence, and will not have recourse to the divine test.”

Moreover, where there is human evidence to establish the principal part

of a claim, there also recourse must not be had to a divine test ; as in the

case of a denial of a claim of a debt of one hundred pieces of silver bor-:

rowed with interest, should there be witnesses to prove the delivery, but

not the amount of it, or the rate of interest specified, and the claimant

should offer to prove these facts by divine test, here also notwithstanding

the rule regarding partial proof, a divine test cannot be had recourse to,

for the purpose of establishing, either the amount of the debt, or the spe-

cified interest.

‘ Where human testimony is applicable to even only one part of the

case, that is to be received in preference ; and recourse must not be had

to persons willing to establish the whole case by supernatural means.”

Tn the case of a capital offence committed in a desert, in an uninha-

bited place, at night, or in the interior of a dwelling ; and in the ease of a

denial of a deposit, divine test must be resorted to.”

This also is applicable only to the absence of human testimony. Hence

it follows, that a decision by divine test, is allowable only in the absence

of human evidence. This is the general rule ; an exception to it will sub-

sequently be shown.q y

“Tn the investigation of a capital offence, or assault and battery, and in

all cases of violence commitied long ago, both witnesses, and divine test

may be had recourse to.”
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‘«« The proof of established custom among people of the same township,

or tribe, depends on documentary evidence. There neither divine test, nor

witnesses, are available.”

So also, in cases relating ta pathways, roads, enclosures, and water

courses ; possession affords the weightiest proof. There, neither divine

test, nor witnesses, are available.

In cases relating to the payment, or nonpavment, of wages, between

master and servant, to the non-delivery of an article sold, or the non-pav-

ment of the price of an article delivered ; or wien a dispute arises con-

cerning wagers laid at dice, or with sporting animals, In all these cases,

the evidence of witnesses must be resorted to, and recourse must not be

had to a divine test, or to documents.

In answer to the question proposed, to which of the two parties will the

greater weight attach, when each adduces. evidence, undistinguishable in

point of preference, the one asserting a prior, and the other a posterior,

claim ? It is declared, “ In civil suits generally, the posterior act, is of the

greater validity.”

Thus if one party proves a loan, by its delivery, and the other pleads

that he owes nothing, on account of repayment ; here in these two acts of

delivery, and repayment, both being established by evidence, the repay-

ment is of greater validity, and the party who pleads the acquittance ob-

fains judgement,

So also, if a person having borrowed one hundred pieces of money at

two per cent, should, at a subsequent period, agree to pay three per cent, and

there being evidence of both engagements, that for three per cent is of the

greater validity, from its having occurred at a posterior date; and because,
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were it not to supersede the prior act, it would be inoperative. It has

moreover been declared, ‘‘ A posterior act, not superseding a prior one,

Bad

has no relevancy.

An exception to this rule has been propounded—“ In cases of mortgage,

>

gift, er sale, the prior act is of the greater validity.” Jn these three instan-

ces, the prior act is the more valid, as, if a person having mortgaged a piece’

of land to one person, for a valuable consideration, should subsequently

motigage the same piece of land to another, for a valuable consideration,

the right will be with the first mortgagee, and not with the second. So also

in the cases of gift and sale,

The nature of oral evidence, isnmow to bedeclared. A witness may be

either from seeing, or hearing, as has been declared by Menu ; “ Evidence

of what has been seen, or of what has been heard, is admissible. Wit-

nesses are two-fold; a witness appointed, and a witness unappointed ; an

appointed witness, is one nominated to give testimony ; an unappointed

witness, is one not so nominated.”

The appointed witness again, is divided into five classes; and the un-

appointed, into six ; making in all, eleven distinctions, as has been declar-

ed by Nareda ; ‘Eleven descriptions of witnesses are recognized by the

learned in law.” Their distinctions also, have been declared by him; ‘A

witness by record, by memory, by accident, by secrecy, and by corrobo-

sation.”

The nature of a witness by record, and the rest, has been defined by

Catyayana ; “ One brought by the claimant himself, and whose name is in-

serted in the deed, is called a witness by record.” ‘The witness, who

for the purpose of giving greater publicity to a transaction, repeatedly ob-

pdd
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serves wpon, and has beenreminded of it, is termed a witness by meimory-

ifc, who fortuitously arrives at the time of a transaction, and is cited as a

Witness, is termed a witness by accident. A distinction has been pro-

pounded between these two descriptions of witnesses, although they are

both unrccorded-—‘‘ Two witnesses for the substantiation, are termed, un-

recorded ; one, intentionally brought; and the other, accidentally coming.”

One who standing concealed, is caused by the claimant to hear distinetly

the defendant's words, for the purpose of establishing the allegation, is

termed a witness by secrecy. One who subsequently confirms the testi-

mony of witnesses, whether his information be mediate, or immediate, is

termed a witness by corroboration.

Nareda has defined the six descriptions of umappointed witnesses—“ A.

Townsman, a Judge, a King, one authorized to manage the affairs of the

parties, one deputed by the claimant; and (in family disputes persons of

the same family.” Here the term ‘ Judge,” is intended to include scribes

and assessors, from tus verse, when a king investigates a suit, the wit-

nesses are declared to be the scribes, Judge, and assessors, in succes-

sion.”

He next declares the qualification, and number, of witnesses—* Religi-

ous, generous, of honorable family, addicted to veracity, lovers of virtue,

candid, having offspring, wealthy, conformers to traditional and written

Jaw; and in number three, are to be considered witnesses, according te

tribe and order, or indiscrimimately.”

Religious, addicted to piety ; generous, habituated to making gifts ; of

honorable family, descended from a noble stock ; addicted lo veracity, ac-

customed to speak the truth ; dovers of virtue, not preferring their temporal

interests 5 candid, not deceitful ; having offspring, having sons 3; wealthy,

possessing much gold and other property 5 conformers to traditional, and
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written law, punctual in the performance of indispensable and enjoined

ceremonies.

Sach persons, being three in number, are to be considered witnesses ;

three, that is, a number not less than three. ‘There cannot be less than

three, but any number above that, is optional. Such is the meaning.

According to tribes, that is, not differing in tribe. Tribes, such as the

Moordhabushiktas, and the like, whether in the direct, or inverse order.

Thus Moordhabushiktas are witnesses in the cases of Moordhabushihtas,

So also in the cases of Ambushthas and others. Order, the Brahminical

order and the like. Thus Brahmins, of the qualification and numbers

above mentioned, are witnesses for Brahmins, and the same with Kshe-

tryas and the rest. So also women, should be‘made witnesses for women,

as Menu has said, ‘* Women, should regularly be witnesses for women,’

Private* documentary evidence is now treated of. This is of two des-

criptions 5 prepared by the party himself, and prepared by others ; but

that which is prepared (written as IT, suppose) by the party himself, re-

quires no witnesses. That prepared by others, requires witnesses. The

mode of proving these two, depends on local, and peculiar usages, as

Nareda has said, “ Documentary evidence, must be considered two-fold,

prepared by oneself, or others ; requiring, or notrequiring, witnesses. The

establishment of their validity depends on the usage of the country.

When any matter is agreed upon,voluntarily, attested documentary

evidence, specifying the creditor, is to be employed. This may be sup-

ported by witnesses of the prescribed qualifications, or else such wit-

* Public documentary evidence is spoken of in the chapter of Judicial Proceedings.

Ddda3
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nesses alone, may be adduced. The act ofa party himself, may be prove

ed without documentary evidence.

“The year, month, fortnight, day, name, tribe, farnily, scholastic title,

the names of the parties’ fathers, &c. must be speciaed.” The year, twelve

month ; the month, as Cheyt or other ; the fortnight, the light or dark sice

of the moon. The day, the first, or other day of the moon’s age; name,

the name of the creditor and debtor ; the tribe, Bratméinical or other 3 fa-

mily, descended from Vashistha or other stock. — It must be distinguish-

ed also with the scholastic title, as the title of distinction from having read

a certain portion of the Vedas. Vhe names of the parties’ fathers, that is to

say, the fathers of the creditor and debtor. From, &c. must be understood

the quality and quantity of the article, tle terms, and so forth.

“The matter being concluded the debtor must subscribe his name, with

his own hand, and that the above is agreed to by him, the son of such a

one.”

«The witnesses being equal, should write with their own hands, speci-

fying the names of their fathers, that is to say, such and such persons, are

witnesses to the matter in question.” Being equal, equal in point of num-

bers and qualifications.

If the debtor, or the witnesses, are ignorant of the art of writing, then

the debtor, and each of the witnesses, by means of others, in the presence

of all the witnesses, must cause to be written their assent ; as Nareda

has said, “ That debtor who is ignorant of the art of writing, shall cause

to be written his assent ; or if the witness be, by means of another wit-

ness, in presence of all the witnesses.”

That document written by the defendant, with his own hand, has been
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declared by Menu, and others, to constitute proof without witnesses, pro-

vided it was not obtained by force or compulsion. Nuareda has declared,

“that writing is not proof, which is executed by a person intoxicated, by

aa idiot, by a woman, by a minor, and that which is obtained by compul-

sion and by intimidation.”

Documents should specify whether or not the loan was accompanied

by a pledge, according to peculiar local usages, and should be consistent

with respect to the import and language. This is all that is requisite. It

is not necessary to express the terms in learned language. It may be writ-

ten in the local dialects.

Where the parties are not of the same tribe or order, as Moordhabu-

shiktas and the rest, and Brahmins and the rest, may be made witnesses

for each other, reciprocally,

Incompetent witnesses, have been declared by Nareda to be of five

descriptions —‘‘ By those skilled in the law, witnesses who are incompe-

tent have been found to be of tive kinds, by reason of interdict, of delin-

quency, of contradiction, of self-appointment, and of intervening decease.

Those who are incapacitated by interdict are ‘learned studetits, religi-

ous devotees, superannuated persons, ascetics, and the like.” By the

term, and the like, is meant persons disobedient to their fathers, &c. as

Sancha has said ; ** Persons disobedient to their fathers, resident in the

‘families of their spiritaal preceptors, ascetics, inhabitants of the forest,

and infidels, are incompetent witnesses.”

Those who are incompetent by reason of delinquency, are ‘“ Thieves,

public offenders, irascible persons, gamblers, cheats. These are incom-

petent from delinquency. ‘There is no truth in them.” Jrascible persons,

those subject to anger ; gamblers, those who engage in dice,
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«© Of witnesses recorded and summoned by a litigant party, should one

atter a contradiction, al/ will be rendered incompetent by that contradic-

tion.”

Witnesses incompetent by reason of selfappointment. ‘Tle who not

having been summoned, comes and offers his evidence, is technically call:

ed Seoochee, or spy. Such testimony is not available.”

Incompetent by reason of intervening decease. <‘Hlow can any per-

son give evidence, touching a claim, not having ascertained the nature of

it previously to the decease of the claimant ?” The meaning is this ; as toe

what claim, or in whose behalf shall the witnesses depose, the plaintiff or

defendant not being in existence, or bemg dead, the claim not having been

preferred, and the nature of it not having been explained, by the parties, to

the witnesses; and they not having been desired to bear witness in the

matfer ? These are incompetent witnesses by reason of intervening de«

cease,

When sons, or others are instructed by a father, or other person at the

point of death, or even in health, to give evidence in a certain matter,

they may be witnesses after decease ; as Nareda has said, ‘after the death

of the claimant, except those instructed by him on the point of death ;”

also, ‘‘a witness may give evidence in a matter, touching the six species

of deposits, after the death of the claimant, having been, in a bond fide

manner instructed by him to bear witness.”

Other incompetent witnesses have also been enumerated. “ A woman,

a ininor, an old man, a gamester, an intoxicated person, a madman, an in-

famous person, a juggler, an infidel, a forger, one deformed, one degrad-

ed from caste, a friend, one interested in the subject matter, a partner, an

enemy, a robber, a public offender, one convicted, an outcast, and others
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are incompetent witnesses.” 42 old man, one whose age exceeds eighty

years ; one deformed, destitute of an ear, or other organ ; a public offender,

one relying on his own violence; one convicted, one whose falsehood has

been proved 3 az outcast, one deserted by his relations.

By the term, ‘and others,” is indicated those incompetent witnesses, who

are pointed out in other texts.

By consent of both parties, even one person of virtuous knowledge may

be a witness.

« Every man may be a witness in cases of abduction, robbery, assault,

and offences against the public.” | But even here, those cannot be wit-

nesses who are incompetent by reason of delinquency, or of contradiction,

or of self-appointment, because the reason of incompetency, i. e. there

being no truth in them, exists here also.

«The witnesses should be made to depose, having been placed near the

plaintiff and defendant.” They need not speak when questioned apart.

“The Judge, being in the assembly, will interrogate the witnesses placed

near the plaintiff and defendant. He will require their testimony, except

in the case of Brahmins, in the presence of the gods, and priests. In the

forenoon, let the Judge being purified, severally call on the twice-born,

being purified also, turning either to the north or to the east. Having

called the witnesses, he shall interrogate by the solemnity of a heavy im-

precation, all those persons acquainted with the roles of evidence, and the

circumstances of the case.”

Menu has propounded a rule to be observed in taking the depositions

of Lrakmins and others. “‘ Let the Judge imprecate a priest, by his vera-

city; a soldier, by his horse, elephagt, and weapons; a merchant, by his
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kine, grain, and gold 3 a mechanic, or servile man, by imprecating on his

own head, if he speaks falsely, all possible crimes.” The meaning is, he

shall adjure the Brahmin by saying, if you speak falsely, your trath will

be destroyed ; a Ksheérya, by saying, your horse, elephant, and weapons,

will become useless ; a Vaisya, your cattle, seeds, and geld, will be un-

productive ; a Soodra, if you speak falsely, all sins will be cn your head.

“ Regenerate men, who tend herds of cattle, who trade, who practice

mechanical arts, who profess dancing and singing, who are hied servants,

or usurers, let the Judge exhort and examine, as if they were Soodras.”

If a defendant take exception to witnesses, and if it be susceptible of

occular proof, as in cases of minority, the exception must be tried by that;

but in cases not susceptibie of such proof, it rests upon the defeudant’s

assertion, and on popular report, bat not on other evidence, so that there.

may not be imfiniteness.

* A person failing to establish an exception openly made against wit-

nesses, should be punished ; but, if proved, the witnesses are to be dis+

missed, and deprived of the privilege of giving evidence.”

“Should the claimant, relying solely on the veracity of his witnesses
o

be defeated, he shall be caused to pay a fine.”

‘Those places assigned to offenders, and to heinous sinners, and those

places assigned to house burners, and those assigned to the murderers of

women and children, he who gives false evidence, will attain. All the

Virtues practised by you in hundreds of other worlds, will accrue to him,

whom by your falsehood you have injured.” This must be understood as

relating to the servile class, and regenerate men who tend herds of cattle, &¢.

This is declared solely for the purpdse of creating awe in the witnesses,
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Nareda has said, “By ancient virtuous texts, and by exaggerating the

qualities of truth, and by denunciating falsehood, he will forcibly inspire

them with awe.”

He, who having agreed to give evidence, and having been admonished,

remains entirely mute, must be caused to pay to the creditor, the whole

debt with interest, together with a tenth part of the amount of the debt,

which will go to the king.

‘¢ That mean person, who, though acquainted with the nature of the af-

fair, does not give evidence, is equal in point of sin, and of punishment,

to false witnesses.”

« Whenever false evidence has been given in any suit, the King must

reverse the judoment, and whatever has been done, must be considered

as undone.”

*‘ In a contradiction, the assertion of the majority; where the numbers

are equal, that of the respectable party; where there is a contradiction

among respectable witnesses, that of the most respectable,” must be re-

geived.

Where respectable persons are few, and others are many, there also the

assertion of the respectable party is to be received. This is inferible from

the text, “ By the consent of both parties, even one person of virtuous

knowledge, may be a witness,” which demonstrates the great superiority

of good qualities.

*s He wil! be successful, whose witnesses depose to the truth of his state-

ment, but the defeat will certainly be his, whose witnesses depose contrari-

wise.”
Eco
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That assertion which is unpremeditated should be received, as has been

declared, ‘That assertion which is unpremeditated and blameless, should

be received, and, having been made, the witnesses should not be perpetu-

”

ally interrogated by the King.

‘‘ Having departed from strong evidence, he who relies on weak, car

not recur to the former means of proof, after the decision has been given

against him.” <‘ Even witnesses who were not originally named, should

be preferred to a divine test.” From the text, «‘ A wise man will reject the

evidence of divine test, if witnesses are procurable ;” but if witnesses are

not procurable, recourse must be had to divine test. After this, recourse

cannot be had to any other means of proof. Therefore, the proceedings

must be here terminated.

Where the defendant takes exception to his own witnesses, being not

content with the testimony given by them, as the liberty of adducing other

means of proof, has not been extended to a defendant, the purgation of

his witnesses must be effected by a delay of seven days, for the appear-

ance of calamity, to be inflicted by Providence, or the ruling power. If

the exception be established, the witnesses must pay the debt, which was-

the subject of suit, and are to be amerced according to their ability. If

the exception be not established, the defendant must rest content.

Menu has declared—‘* The witness who has given evidence, and to

whem, within seven days after, a misfortune happens, from disease, fire,

or the death of a kinsman, shall be condemned to pay the debt, and a

fine.”

The proof of a negative, is dependent on the establishment of an affir-

mative; and the establishment of an affirmative, is not dependent on the

proof ofa negative. | Therefore, the proof of the aflirmative only, is prov:
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yer. The mode of proceeding, is invariably propounded with reference

to the nature of a plea. ‘‘ When a special exception, or former:judgement,

is pleaded, the defendant shall adduce the proof; in a total denial, the

plaintiff; in a confession, there is no issue.” In one suit, the proof can-

not rest on both parties.

‘In the case of two claimants to the same matter, both having witness-

es, the witnesses of the first claimant must be received,” that is to say, the

witnesses of him who made the first representation. This rule indicates

whose witnesses should be received in the case of two claimants to the

same property, by right of inheritance, without any ascertainable priority,

as to the time of acquisition ; and the rule “ evidence having been given,”,

&c. is an exception to it. Thus, the witnesses of prior and posterior claim-

ants, being equal in point of number and quality, those of the prior claim-

ant must. be interrogated ; but his adyersary’s witnesses must be interro-

gated, where the witnesses of the posterior claimant are greater in point

of respectability, or double in point of number. flere there is nat proof

of a negative, as both parties assert an affirmative ; and the case being

unconnected with the four descriptions of answer, the settled rules of

pleading do not apply to the example cited. Should it be urged that it is

equally allowable to assign two means of proof to both parties, as two

means of proof to one party in the same cause, still the holy preceptor

does not acquiesce in such reasoning, as it is not inferible from the use of

the term ‘“* even,” nor from the context, nor from the subject matter.

** Suborners, and witnesses guilty of falsehood, should be severally

punished in a penalty double that of the suit, and Brahmins should be

expelled.” He, who by means of a donation of grain, or other article, in-

duces witnesses to depose falsely, is a suborner; and they who falsely

depose accordingly, are to be punished severally, in a penalty double
Eee2
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that which is awarded on the loss of each suit ; and Brahmins are to be ex-

pelled from the country, but not punished.

This must be understocd as having special relation to a case, where the

operation of avarice, or other passion, has not been ascertained. 2fenu—

“Tf he speak falsely, through covetousness, he shall be fined a thousand

panas; if through distraction of mund, two bundred and fity, er the low-

est amercement; if through terror, two mean amercements ; if througit

friendship, four times the lowest; if through lust, ten times the lowes; if

through wrath, three times the next or middlemost ; if throngh ignorance,

two hundred complete ; if through inattention, an hundred only.” By the

numerals one thousand, &c. are always to be understood panas, or coppey

pice.

A just king will punish the three inferior tribes cansing false evidence

by amercement, but he will expela Braimin. This relates to a case of

repetition, as is denoted by the use of the present time. Having amerced

the three tribes Kshetryas, and the rest, with the fmes above specified, he

will punish them with stripes, &c. Corporal punisiment, includes cut-

ting off the two lips, and amputation of the tongue ; and extends to the de-

privation of life; and this must be understood as being proper to be in-

flicted, with reference to the nature of the false evidence.

Menu says, ‘‘ Never shall the king slay a Brahmin, though convicted of

all possible crimes ;” and proceeds, ‘ no greater crime is known on earth,

than slaving a Brahmin: and the king therefore, must not even form in his

mind, an idea of killing a priest.”

“Ho, who having been called on for his testimony, being influenced by

his passions, conceals it from others, should be punished -eight-fold. and,

ifa Brahmin should suffer expulsion.” The meaning is, he who being
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enlled on for his evidence conceals it from the rest of the witnesses say-

ing, ‘© I am not a witness in this case,” should be amerced in eight

times the amount awarded on the loss of a claim; and if a Brahmin, and

anable to pay this fine, he should snffer expulsion. — Bibasum” or expul-

sion, must here be interpreted denudation, destruction of house and home, or

banishment from the country, according to the circumstances of the case.

When all the witnesses conceal, they are equally culpable. But when,

after having given their testimony, they contradict it, they must be punish-

ed with reference to the motive. Catyayana has declared, ‘‘ Persons hav-

ing spoken afterwards, contradicting, should be amerced as _prevarica-

tors.”

Witnesses, cited by one party, should not be secretly approached by

the other. Nareda—‘ He shall not secretly approach a witness summoned

by another, neither should he seduce him by means of another; a person

so practising, loses his suit.”

Standing mute, and deposing falsely, have been generally prohibited.

To this an exception is propounded; “A man may speak falsely in a case

involving death to any of the tribes. Where it is probable, that by speak-

ing truth, death may happen to a Soodra, a Vaysya,a Kshetrya, or a Brah-

min, there a witness may speak falsely. He should not speak truth.”

Where, in an accusation, supported by circumstantial, or other, evi-

dence, if by speaking truth, death will ensue to any of the four tribes, and

by speaking falsely, death will not ensue, in that case falsehood is enjoined 3

but where by speaking truth, death will ensue to one party; and by spea!-

ing falsehood, death will ensue to the other, there silence is enjoined,

should the King consent. But, should the King by ao means, admit of

rience, the evidence should be nullified by contradiction; and if that

cannot be effected, the truth must be told 3 because, by speaking falselr,
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there will be the double offence, of the homicide of one of the tribes, su-

peradded to that of falsehood ; but by speaking truth, there will be the

offence of homicide of one of the classes only,

In this case, expiation must be performed, according to law. «A Sue

ruswuttece oblation must be presented by regenerate men, for the sake of

purification from the offence.” — Belonging to the goddess Saruswuttee,

therefore called Saruswutlee. The oblation consists of sound, warm, boil-

ed rice.

Although, in other instances, by the removal of a grayer offence, the

removal of its concomitant shehter offence is occasioned ; yet, in this in.

stance, from the expression of the authority, and the injunction of the

expiation, the graver offence Is removed, and its concomitant offence,

though slighter, is not removed. The authority to speak falsely, niust alsa

be understood, as extending to travellers, and others, in answering gene-

ral questions in cases where the lives of any of the tribes are in danger;

nor is any explation necessary in such a case, for, as there is no express

prohibition, no penalty shall attach to witnesses or others, on the truth of

the story appearing in another cause, and at another time. This also, is

inferible ffom the text,

There are two descriptions of private documentary evidence; one pre-

pared by the party himself; and one prepared by others. That prepared

by the party himself does not, and that prepared by others does, require

witnesses. | The mode of proof depends upon local, and peculiar usages.

Nareda has said, ‘A document must be considered as two-fold ; prepar-

ed by himself or others ; requiring, or not requiring witnesses. The esta-

blishment of their validity depends on local usages.”

In the case of an instrument prepated by others, the agreement havino
2
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been voluntarily entered into between the plaintiff and the defendant, whe-

ther relating to gold, or other valuables ; then a writing must be executed,

fixing the period of payment, and the monthly rate of interest, for the

purpose of establishing the fact at the expiration of that period ; and it

must be attested by witnesses of the description already mentioned ;

with the insertion of the creditor’s name in writing ; or else witnesses of

the description before mentioned, may be employed, as appears from the

following text :—‘‘ For the purpose of proving any act done by the party

transacting it, witnesses may be relied on, in judicial proceedings. The

act of a party may be good without an instrument.”

“The year, month, fortnight, day, name, tribe, family, scholastic title,

the names of the parties’ fathers, &c. must be specified.”

An agreement having been prepared, the debtor should sign his name

with his own hand, and should add, ‘ what is above written is agreed to

hy me, the son of such a one.”

The witnesses also, being equal, should write with their own hands,

specifying the names of their fathers, that they, being such and such per-

sons, are witnesses to the matter in question. “* Those persons, who are

specified in the instrument, as being witnesses, should each individually,

write with his own hand, that he, such a one, is a witness in the matter in

question, Being equal, signifies equality in point of number and quali-

fications.

«The debtor who is ignorant of the art of writing, shall cause to be

written his assent; or if the witnesses are ignorant, by means cf another

witness, in presence of all the witnesses.” The scribe, being solicited by

both parties to the instrument, shall write at the foot of it, “TP Occadutéa,

(or other name,) the son of Vishnumitra, (or other name,) have writen ihe

above.”
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A document written by the party himself, may be held to be proof with-

out witnesses, provided it was not obtained by force, &c. The instrumen+

which has been written by the obligor, with his own hand, has been de-

clared by Afenu, and other sages, to constitute proof, without witnesses,

provided it were not obtained by force, &c.

An instrument written by a party himself, or by another, should speci-

fy whether or not it is accompanied by a pledge. It should be made out

according to Jocai usage, and should be consistent with respect to the im-

port and language. This is ali that is requisite. It is not necessary that

its conditions should be expressed in technical terms. It may be written

in the peculiar local dialect. Here it is not, as in the case of a public and

royal instrument, necessary that it should)be expressed in technical lan»

guage.

‘© A debt specified in writing must be paid by three persons,” that is by:

the obligor, his son, and his grandson ; not by the fourth in descent, or:

those after him.

An exception is now mentioned—* A pledge may be enjoyed, until the

debt is repaid.” This text has been recited, lest it should be supposed

from the number being limited to three, that in the case of a bond debt,

accompanied by a pledge, he who is exempt from the payment, is not entit-

led to redeem the pledge. It implies that until the debt is discharged by

the fourth or fifth in descent, the pledge may be enjoyed. It follows that

the fourth, or those after him, in descent, are entitled to adjust a debt, ac-

companied by a pledge. Should it be objected that this exception is su-

perfluous, frem the occurrence of a former text ; “« An nsufructuary pledge

is never forfeited ;” it is replied, were it not for this exception, that text

might be considered to extend to three persons only.



OF EVIDENCE. 457

“* An instrument being in another country, or badly written, or des-

troyed, or effaced, or stolen, or torn, or burned, or divided, he shall cause

another to be executea.”

Nareda has declared, “In the case of an instrument being deposited

in another country, or destroyed, or badly written, or stolen ; should it be

in existence, time must be alowed ; should it not be in existence, ocular

evidence must be resorted to.” <A period of time must be allowed for the

purpose of producing an instrument, which is in another country, in exist-

ence, and forthcoming ; but should it not be in existence, and not forth-

coming, the cause must be decided by having recourse to the ocular evi-

_dence of such witnesses as have formerly seen it. But where there are no

witnesses, the decision must be according to a divine test; as appears

from the text, ‘‘Recourse must be had to a divine test; m a case where

there is no writing or witnesses.”

This relates to a private document, But the same rule is applicable-to

a royal document ; there is this distinction, In all causes, that which is

termed a royal document, is signed with the King’s hand, and sealed with

his seal.

Another species of royal document has been defined by Vriddha Va-

shistha. ‘‘ That is termed a decree, which comprises the matter adduced

to be proved, the pleadings, the answer, and the decision ; sealed with the’

royal seal, and signed by the chief Judge. The subject matter being prov-

ed, he shall give the decree to the successful party.” The assessors also,

shall give it under their hands, that they, being sons of such and such

persons, approve the judgement. From the following text of Menu;

* Those assessors, who are there present, conversant in the holy texts,

shall give their signatures, under their own hands according to the usual

Fit
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custom.” The cause is not divested of doubt, unless all the assessors ate

unanimous, as Nareda has declared ; ‘“‘ Where all the assessors are mnani-

mous in opinion, that is nght, the cause is divested of doubt, otherwise it

remains doubtful.” This applies to a suit, consisting of four divisions,

from the text; ‘That which establishes the thing to be proved, which

consists of four divisions, and which bears the royal seal, is termed a de-

cree pro.”

But where the cause is lost, “as in the five cases, one who contradicts,

a prevaricator, one who does not attend, one who stands mute, and one,

who being summoned absconds ;” in such cases there is not a favorable

decree, but a decree contra. This is awarded for the purpose of adjudg-

ing amercement at a future period. Buta decree pro, is for the purpose

of enabling the party to plead a former judgement. This is the distinc-

tion.

He next treats of the means of clearing up doubt from a document.

“ Any doubt attaching to a document, may be cleared up by persons whe

wrote the manuscript, &c. by reconcilement to probability, by evidence,

by a distinguishing mark, by relation, and by means of inference.” The

ascertainment of the fact, whether a document is genuine or fabricated,

may be by those who wrote it. The meaning is, that. one document may

be proved by means of another written by the same person ; and if the

writing assimilates, here is proof. From the, &c. must be understood,

the comparison of the hand-writing of the attesting witnesses, and the

scribes, by means of other documents. Reconcilement by means of pro-

bability, is the meaning of the term, reconcilement to probability ; recon-

cilement of the relation between the property, and the time, place, and

persons, that at such a time, and in such a place, such a person is likely

to have possessed so much property. This is the reconcilement to proba-
bility. By evidence, means that of the attesting witnesses. By a dis-
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tinguishing mark, some peculiar mark, such as Sree, &c. By relation, that

is, the former relation of money transactions between the parties, on ac:

count of mutual confidence. | By means of inference, is the consideration

as to probability of the receipt of so much property, from such a person.

These are the means, and the import is, that by these means, doubt attach-

ing to the document may be cleared up. But where the doubt cannot be

cleared up, then recourse must be had to witnesses, for the purpose of de-

cision, as Caéyayana has declared, ‘‘ Where a document is impugned, the

claimant must adduce the witnesses named therein.” This text relates to

a case, where the witnesses are forthcoming ; but where they are not forth-

coming, the text of Hartta applies; ‘‘ Having impugned a document, by

saying, this document was not executed by me, but must have been fabri-

cated by him, the decision must be by divine test.”

In answer to the question, what js to be done after the doubt has been

cleared up? He replies ; The document having been cleared from doubt

it follows that the debt must be discharged. But in answer to the ques-

tion, whut is to be done in the eyert of the debtor’s being unable to dis-

charge the whole debt? He replies, the debtor having paid by degrees,

shall record the payments on the back of the document, and the creditor

shall write with his own hand the amount of his receipts ; ora creditor

should give to the debtor, a written receipt for what has been repaid,

drawo up in his own hand- writing.

‘Having discharged the whole debt, he should tear up the writing, or

cause another to be executed for acquittance.” This whether by degrees,

or all atonce. ‘The repayment of an attested debt, should be attested.”

One should repay an attested debt, in presence of its former witnesses.

The three-fold description of human evidence, documents, witnesses,

BRff2
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and possession, have been propounded. Now being about to treat of divine

test, in its proper place, he states the general definition of a divine test—

commencing with the text, “ Scales, water, fire,” &c. He now declares the

divine tests; “ Scales, water, fire, poison, and sacred libation, are the di-

vine tests for purgation.”—According to the sacred code, five ordeals, com-

mencing with scales, and ending with sacred libation, are to be adminis-

tered for the purpose of purgation ; or the removal of suspicion, in a doubt-

ful matter ; grains of rice, are added to the above ordeals. Hot beans form

the seventh mode. And how then, can there be only those enumerated ?

Those are for heavy charges. Should it be objected, that in trifling charges

also, sacred libations are made use of from the text; “In a trifling case,

sacred libations are to be administered.”—It is admitted, but the enu-

meration of sacred libations, together with scales, and the rest, is not in-

tended to confine its use to heavy charges, but for the sake of including

its use, in a charge supported by an asseveration—otherwise it might be

confined to the case of a presumptive charge from the text ; “ The ordeals

of scales, and the rest, should be administered to persons under a charge

supported by asseveration—but, in cases of presumptive charges, grains of

rice, and sacred libations. In this, there is no doubt.” —

An ordeal, is not like human evidence, confined to an affirmative only,

but it extends indiscriminately, both to aflirmatives and negatives ; so that

in the case of a total denial, or a special exception, or a plea of former

judgement, ordeal may be resorted to, at the option either of the plaintiff,

or the defendant.

An exception has been propounded to the rule concerning binding as-

severations. “ Let him act, without binding himself to abide by the award,

in the case of treason against the king, or of a grievous offence.” “ Let an

ordeal be administered, without binding by the award, to persons accused

by kings and others,” &c. But the ordeal, by grains of rice, is only for
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petty thefts, as appears from the text of Pitamaha—“ The ordeal by grains

of rice, is to be administered in cases of theft, but not in other cases. This

is certain”’—‘ The ordeal by hot beans has been propounded, for those

who are accused of robbery.”

Moreover, other divine tests are used on trifling occasions. “ By his ve-

racity ; by his horse or elephant, and his weapons; by his kine, grain, and

gold; by the deities; by his ancestors; and by the relinquishment of the

fruit of virtuous actions—or let him touch the heads of his children, and

wife ; or on all occasions make-use of sacred libation.”

These divine tests, propounded by Menu, ‘are declared by Nareda and

others, to be applicable to trifling-occasions. Should it be asserted that

these are in the nature of an ordeal, from the decision not being founded

on human evidence; it is replied, that, although these are ordeals, ac-

cording to popular acceptation, yet there has been a distinction propound-

ed between these, and the ordeals by scales, &c. the decision in the

latter case, being immediate, and in the former, future. | But the divine

test, by sacred libation, is classed with the ordeal of scales, &c. not that

the decision by it, in common with the ordeal of scales, &c. is immedi-

ate, but because, in common with those, it is applicable to weighty charges,

and charges supported by a binding asseveration. But the ordeal by

grains of rice, and hot beans, is not classed with the ordeal of scales, &c.

although the decision by both modes is immediate, because they are ap-

plicable to trifling occasions, and presumptive charges. These ordeals,

and divine tests, are to be resorted to, in cases of debt, and other occasi-

ons, according to circumstances.

But the text of Pitamaha—« In actions, relative to itnmovable proper:

ty, ordeals are to be avoided,” is explained by the interpretation, ‘that they

are to be avoided, in case documents and neighbouring witnesses, are forth-

coming.
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Should it be objected, that in other actions also, recourse cannot be had

to ordeals, where there exist other means of proof, it is admitted; but in

actions for debt, and the like, should witnesses of the prescribed qualifica-

tions, be adduced by the plaintif, and should the defendant bind himself

to abide by a penalty, and rely on an ordeal, then an ordeal may be re-

sorted to, because there may be some fault in wituesses, and because, there

cannot be any fault in an ordeal, from its being an indication of the realtég

and a sign of truth. As Nareda has declared, “ trath consists in reality,

and litigation is dependent upon witnesses.” In a case admitting of di-

vine decision, recourse must not be had to oral, or documentary evidence.

The text of Pitamaha, is propounded, not for the purpose of excluding

ordeals altogether, but for the purpose of excluding the supposition, that

in actions relative to immovable property, the decision by ordeal, may be

resorted to by a defendant who, binding himself to abide by a penalty,

relies on ordeal, there being documents, ana neighbouring witnesses. Should

this not be the interpretation, then in actions relative to immovable pro-

perty, there could be no decision im the absence of documents, and neigh:

bouring witnesses,

« Having called the person fasting, at sun rise, who has bathed with his

clothes on, let him administer the ordeals, in presence of the prince, and

of Brahmins.” The Judge shall administer the ordeals, having called the

person, who is so subjected to them, in the morning, at sun rise, fusting,

having bathed in his clothes, in the presence of the prince, and of the at-

tendant Brahmins. ‘ Ordeals for purgation, are always to be administer-

ed to a person, fasting for three nights, or for one night in a wet garment.”

The difference here propounded by Pitamaha, as to the degree of fasting,

must be regarded in practice, according as the matter is grave, or trifling ;

great, or small. The rules regarding fasting, should be applied also, to

the Chief Judge; from the text of Nureda, ‘‘ Let the Chief Judge transac¢
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all matters by ordeal, fasting, in the same manner as sacrificing priests

conduct sacrifices by order of the king.”

Although the time of sun rise, is here propounded without distinction,

yet by approved practice, ordeals are to be.administered on Sundays. In

the morning, the ordeal of fire, in the morning the ordeal of scales, must

be administered. In the forenoon, that of water must be administered, by

a person desirous of discovering the truth. The purgation by sacred liba-

tion, is propounded for the first part of the day. _—‘In the latter part of the

night, when it is very cool, the ordeal by poison, must be administered.

These distinctions, propounded by Pitamaha, must be observed. As no

particular time has been propounded for the ordeals by grains of rice, and

hot beans, they must be administered in the morning, from the following

general injunction of Nareda ; “* The administering of all ordeals, has heen

declared proper in the morning.”

«The day being divided into three parts ; the first part is termea the

morning, the second, the forenoon, the third, the evening. The distinc-

tion of time must depend on the cases of injunction, or prohibition. The

cases of injunction are now declared. ‘The frosty, and cold seasons, and

the rainy seasons, are declared the proper times for administering the

ordeal by fire; water, in the autumn, and summer season ; poison in the

frosty and wintry months, Cheyt, Aughun, and Bysaakh. These three

months are common, and not adverse to any ordeals. Sacred libation

may. be given at all times, and the scales are not confined to any particu-

lar period.” As no distinction has been propounded for the ordeal by

grains of rice, it is not limited to a particular period.

The cases of prohibition are as follow :—‘ Purgation should not be by

water in the cold weather,. nor should purgation be by fire in the warm

weather ; nor should poison be administered in the rainy weather, nor
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the purgation by scales in the windy weather ; nor in the afternoon, nor in

the evening, nor tn the ferenoon.

“ Ordeal by scales, is declared for women, minors, old men, blind, and

lame persons, Brahmins, and sick persons. Fire, and water, or seven

barley corns of poison, for a man of the servile tribe.” The term women,

implies the sex in general, without respect to tribe, age, or condition.

The term minor's, signifies those who have not attained the age of sixteen

years, without respect to tribe. Old men, those who have attained their

eightieth year. The ordeal by scales alone, is declared fit for the purga-

tion of the persons above enumerated. A red hot ploughshare, or hot

beans, for a Kshetrya, and water for a Vaysya, as appears from the dis-

junclive term ‘“ or.” Seven barley corns of poison, are for the purgatiou

of a man of the servile tribe, and from the declaration of scales being for

Brahmins ; and from the declaration in the text ‘ or seven barley corns of

poison,” that poison is the ordeal for Svodras, it is proper to apply the

ordeals of fire and water, to Ksheéryas and Vuysyas.

This has been explicitly declared by Pitamaha ; “ Ordeal by scales is

to be administered to a Brahmin, and fire to a Kshetrya ; water is de-

clared for a Vuysya, and one should cause the ordeal by poison to be ad-

ministered to a Soodra.

But the text, depriving females of ordeal, namely, “ When the truth is

sought after, an ordeal will not be administered to those who are doing

penance, or severely afflicted, or sick, or devotees, or women,” has been

recited for the purpose of taking away the alternative allowed in other

cases, namely, “ dy consent either party may have recourse to it.”

Jn a charge accompanied by a binding asseveration, women, &c. beines p $ ’ 8

the parties charged, the ordeal is t6 be administered to those making the
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charge; and where those, that is to say women, &c. are the parties making

the charge, the ordeal is to be administered to the party charged ; but

where such parlies accuse each other, there is an option.

This text, is for the purpose of defining the ordeals of women and the

rest, because, in the months of Cheyi, Aghun, and Bysaakh, which are

common to all ordeals, all might be applicable to them. Nor are all times

fit for the ordeal of scales being administered to women. The ordeal by

poison, has not been declared for women, nor has that by water been pro-

pounded for them. <“ By the scales, by the sacred libation, and the rest,

their hidden secrets must be exposed.” The injunction of the scales, sa-

ered libation, fire, &c. excluding poison and water. The same rule is ap-

plicable to minors, and the others enumerated. The injunction as to the

use of ordeal by scales, &c. for Brahmins and the rest, does not make

scales alone common to all seasons, as is evident from the text of Pitamaha.

‘The purgation by sacred libation, is. declared applicable to all tribes,

All these are declared applicable to all, except poison to Brahmins. Hence,

th text has been propounded, for the purpose of determining that the or-

deal is to be by scales, &c. in a season which is commen to all, and where

muny ordeals would be admissible.

In the rainy season, fire alone, is for all. In the wintry and frosty sea-

son, there is an option either of fire or poison to Kshetryas, and the other

two tribes; but only fire to Brahmins, and never poison, from the prohi-

bition, *‘except poison to Brahmins.”I

To those who are afflicted with peculiar diseases, in which the use of

fire, and other things is prohibited, such as those described in the follow-

jug text:—* Let one keep away fire from leprous persons, and water from

Geeg
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the feverish, and let one keep poison away from those oppressed with bile

and phlegm.” To them, even at the proper time for fire, and other things,

Jet the ordeal of scales, and others which are common to all times, be ad-

ministered.

“Water, fire, and poison, must be administered to persons in health.” .

From this text, it is inferible, that to them, as well as to weakly persons,

the ordeals suitable to the tribe, condition, and age, of the parties, are to

be administered, without contravening the seasons and periods fixed by

the injunctions and prohibitions.

“The ordeal of scales, &c. is applicable to heavy charges.” He now

explains what constitutes a heavy charge; ‘“‘ One should not take a red

hot ploughshare, under a thousand, nor poison, nor the seales ;” that is,

one should not administer the ordeal of a ploughshare, of poison, or of the

scales, under a thousand panas ; nor that of water, which is included, as

has been declared—“ In heavy charges, one should cause to be adminis-

tered, the ordeal of scales, down to that of poison.”

In such cases, that of sacred libation, should not be resorted. to, from

the text—“ In a trifling case, sacred libations are to be administered.”

Should it be objected that fire, and the other three ordeals, have been

declared by Pitamaha applicable to cases under a thousand in the follow-

ing text; ‘One should administer the scales in the case of a thousand.

In the case of five hundred, iron. In the case of two hundred and fifty,

water. Poison is declared applicable to the case of an hundred and twen-

ty-five,” the objection is admitted ; but the text of Pitamaha, applies to a

case where the taking involves degradation, and the text of Vynyanash-

wara applies to other cases. This is the practice ; and these two texts

apply to the cases of theft and robbery.
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Catyayana makes a distinction in the case of a mere denial; “ In the

ease of a mere denial of receipt, evidence must be resorted to; but in cases

of theft and robbery, an ordeal may be administered, even though the pro-

porty involved be trifling.”

Having ascertained the number of Sxeernas, if an hundred be lost,

peison has been declared the ordeal ; and i eighty have been lest, fire. If

sixty have been lost, water is .o ve adminis-ered. If forty, the scales ; and

sucred Libation is propounile:t ia the casc of w loss ef twenty or ten. In

case of the loss of five, or mace, or half, or quarter of that number, grains

of rice. In case of the less of halfor quarter of that again, let him touch

the heads of his children, or other relations. — But in a case involving the

half or quarter of that again, (ic usual means have been enjoined. A King

so distinguishing, does no injury to spiritual, or temporal interests.”

The term “loss” here, is intended to express “denial.” «* He should

not take the plonghshare under a thousand ;” this must be understood te

“mean a thousand copper panas,

Should it be objected that the text, ‘One must not take the plonghshare

nader a thousand,” is irrelevant, because these ordeals areeprescribed in

eases of high treason, and felonious offences, as appears from the text-~

“Let them always undergo it, being pure, in cases affecting the King ;”

the meanme of which is, let persons resort to these ordeals, being purified

by fasting, and other means, when under an accusation of high treason, or

xvievous offences. ‘The answer is, that a distinction exists hetween them,

with respect to place, as propounded by Nareda :—* it mast be placed

steady, being worshipped, with frankincense, garlands, and ointments, in

the assembly, or at the gate of the royal family, or in a temple, or at a

srossroad.” ‘Zé must be,” &c. that is, the scales must be.

Gge2
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And the practice has been laid down by Catyayana; ‘‘ Use should be

made of the place of Indra for excommunicated persons, and grievous

offenders; and of the gate of the King, for those involved in high treason.

The ordeal should be administered to those descended from the inverse or-

der of the tribes, ina place where four roads meet. The wise know that the

ordeal is to be administered in other cases, in the midst of the assembly.”

Thus is concluded the introduction to trial by ordeal.

I have at the commencement of the chapter which is headed “ Judicial

Proceedings,” stated how I became possessed of the manuscript from

which that chapter, and this last, have been taken; and considering them

to be of some curiosity, and little use, my object was to convey a general

notion of their contents, in as few words as possible.

f have omitted much ; and in some, although in very few instances, I

was obliged, for the sake of brevity, to alter the expression ; but 1 hope, I

have throughout preserved the meaning, and conveyed it precisely as it

will be found in the translation itself. ‘That is what I endeavoured to ac-

complish, but 1 think it proper to give this explanation, to prevent, in case

I should have failed, an imputation of blame to the translator. There are

some parts perhaps, which cannot be thoroughly understood ; but for them,

I venture to say, that neither the translator nor I, ought to be held res-

ponsible. The texts, are distinguished by inverted commas, and I have,

I believe, given them verbally as I found them. In the chapter on Judicial

Proceedings I have generally omitted the names of the authors quoted.

They are extremely numerous ; so much so, that a mere insertion of them,

would have considerably lengthened the work, and could not have tended

to any useful purpose.

I now add an account of the ordeals, us I received it from the Pundits
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of the Supreme Court. Their account does not entirely correspond with

that in the manuscript, and they bave spoken of ordeals which the manu-

script does not notice. . The mode of their administration, I am enabled

by the Pundits to describe.

In the ordeal by scales, the party is to bathe ; he then goes into one of

ihe scales with his clothes wet, and the other is brought to an exact equi-

poise by the means of weights. He is then taken out, and incantations,

as well as religious ceremonies, appropriate to the occasion, are used.
These rites being concluded, the party is replaced in the scale; if it con-

tinues in equilibrium, he is considered as culpable, but not to the full ex-

tent of the matter charged. If his scale should rise above the other, he is.

innocent; and if it should preponderate, guilty.

In ordeal by rice, the grain is first steeped in water, and then given to

the party to chew. If it should come out of his mouth pulverized, or co-

loured with the blood of his gums, gniltis the inference. If, after masti-

cation, the grain should appear moistened with saliva the party is suppos-

ed to be innocent. In cases of theft, this is a very common test all over

India, even at the present day.

In ordeal by poison, he who takes it is considered innocent if he con-

tinnes unaffected by the dose, throughout the day on which it is adminis-

tered. The poison is not to be absolutely deleterious in itself, and must

be animal or vegetable, not mineral. In the rains the weight of four grains ©

of barley are to be administered. In the hot weather, the weight of five

grains ; and in the cold weather the weight of seven grains; between the

rauny and cold seasons, a less quantity than four grains is to be admi-

nistered.

There are two ordeals by fire ; one the ploughshare, which consists of a
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piece of iron in the shape of a ploughshare, made red hot. The party

charged, is to lick it with his tongue. ‘If injured by this operation, he is

guilty 3 if uninjured, isnocent. This iron is to be the breadth of four, and

the length of eight, Gzgers; and the measurement is made, not by the

length, but by the thickness, of fingers.

The other fire crdeal is by a ball in circumference equal to the palm of

aman’s hand. This ball is made red hot, and the subject then places his

hauds close to each other, and keeps them open. Seven green leaves of

the Pukoor tree, one above the other, are laid on the hands, and the red

hot ball above the leaves. The party under this trial then walks seven

paces, carrying the ball on his hands. If he should be burned he is deem-

ed guilty ; if not, innocent.

The Pundits tell me that what they understand by ‘sacred libation,”

is the ordeal performed with water in which one of the deities has been

bathed. The quantity of this water to be taken, is three times as much as

“can be contained in the palm of the hand. — If the person swallowing this

quantity of such water, continues ia health for fourteen days afterwards,

he is considered to be innocent; and if, within that time he becomes dis-

eased, guilty,

An ordeal by water is thus described ; a Bradmin stands in the water,

and the accused person dives down, and lays hold of the Brahmin's iegs.

By continuing under water for a certain time, he evinces lis innocence ;

by emerging within that time, his guilt is established. ‘The time of im-

mersion is to be ascertained in the following manner :—A powerful man

is to discharge an arrow from a bow, with all his might. ‘This he is to

do three times beginning the second and third time at the place where the

first and second discharged arrows fell. Having thus got the length of

three bow shots, the whole distance is to be equally divided, and a man,
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stationed at the central point. The archer stands close to the tank, or

water, in which probation is to be made. The man at the middle of the

three bow shots makes a signal, upon which the person under ordeal,

dives. The archer at the same instant runs to him who made the signal,

and if, before his return, the head of the accused shall appear above wa-

ter, itis taken as a proof of his guilt.

The ordeal by hot beans, if the description given by the Pundits be

right, appears to be miscalled; an iron vessel of the diameter of sixteen,

and the depth of four, fmgers, is procured. Into this vessel sixteen chié-

tacks and a half of ghee (about 2 pounds) is put ; the ghee is boiled; and a

piece of gold, made in the shape of a mauskullye (a species of bean), or

sometimes a gold ring, is dropped into the boiling ghee. The person ac-

zused is to take this bean, or ring, from the bottom of the vessel (the ghee

still boiling) with his naked hand. If he succeeds in doing so, unscalded, |

he is innocent, but if scalded in the attempt, he is guilty.

There is another ordeal by two images ; one representing guilt, and the

other innocence ; the former, black ; the latter, white. These images are

enclosed in two different vessels, and the party accused, does not know

which image is in either vessel. He is brought in to make his election,

and if he chances to elect that which contains the white image, he is in-

nocent; if that which contains the black one, guilty.

These, will necessarily, be thought very uncertain modes of purgation.

In the rice and ploughshare ordeals however, some reason may We disco-

vered, for the mouth is supposed to become arid, when one is conscions

of having done that, with which he is charged, This would prevent the

moistening of rice npon mastication ; and would deprive the tongue of all

defence when applied to the hot ploughshure ; but it will occur to every

body, that the best of these trials makes a very little, if any, approach to-
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wards a test of the truth; and that the least objectionable criterion enu-

merated, will produce a result more depending on the nerves, than on the

guilt, or the innocence, of the parties accused.

Tt might be easy to show a similitude between these, and the ordeals of

other countries and ages; but such an undertaking would be quite incon-

sistent with the plan of this work. The test by chewing rice, and that of

the corsned, or morsel of execration, may possibly be founded upon the

same principle; that of the salival secretion being impeded by a consci-

ousness of guilt. This effect being produced, the rice will remain dry, and

in. case of the corsned, the power of deglutition will be prevented.
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CHAPTER OF ADOPTION.

1 HAVE more than once spoken of the disadvantages under which this

hook bas been written, and the consequent defect of method will, I fear,

be but too apparent. Yet although this addition will furnish further evi-

dence against me, I shall not suppress it.

The following opinions, and the case out of which they arose, will be

found illastrative of the law of adoption. | As I was looking over papers,

preparing for my departure from Juda, Y accidentally laid my hand upon

these.

In page 136, I have expressed myself as follows :—“ From what has

been already said, 1 conclude that éwe men, could not, at any time, have

adopted the same son.”

In page 124, it will be found that the two sons of Siva are said to have

“attained heavenly salvation” by means ofa son begolten by one of them;

and the same principle is acknowledged throughout—See page 123.

Notwithstanding the decision of the Sudder Dewannee Aduwlut in 1806.

by which it was adjudged that a boy, a near relation by the father’s side,

ahh
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might be taken in adoption after the age of five years, it will be seen that

the Supreme Court Pundits in 1821, were of opmion that a boy is not eli-

gible to adoption after having attained that age—See page 142.

In the year 1821, Sir Edmund Stanley, Chief Justice of Madras, appli-

ed to me to procure for him the opinions of Pundits. The case was as

follows :~

There were two Hindoo brothers who had joined in an adoption of the

same son. Neither of the brothers had male issue, but the elder one had

a daughter. This daughter married the son who had been so adopted ; and

her father (after the adoption, and marriage of his daughter) took a wife by

whom he had a son. The adopted son was said by some to have been,

when taken in adoption, fiftecn; by others he was said to have been twenty

years of age.

The contest, in the Supreme Court at Madras, was between the adopted

son, and the son who had been begotten afterwards. How it terminated I

have not heard; but several questions of JJixdoo law arose out of the liti-

gation. These I need not state more particularly, as they will sufficiently

appear by the answers which were obtained {rom the Supreme Court,

and Sudder Dewannee Adawlut Pundits.

I consulted the Supreme Court Pundits personally, and received the

following information.

Two men, whether brothers or not, cannot adopt the same boy as a son.

An attempt to do so, must fail; but if attempted, that will not prevent

the boy so intended for adoption, from marrying the daughter of one of

the brothers who wished to adopt him. It will not prevent the marriage,

becuuse it cannot be an adoption. The boy so intended for adoption, will,
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even’ after a performance of the adopting ceremonies, continue in no other,

relation to the parties who proposed to adopt him, that he stood im before

a performance of any of the ceremonies. The attempt at adoption will

not, and cannot, make any difference.

A Soodra may adopt a son, and solemnize his marriage on the same

day ; but if his marriage be first solemnized, he cannot then be adopted.

The three superior classes must assume the Pottah, or characteristic

string, before marriage, and they cannot be adopted after having assumed

the Pottah.

After the age of five years, a boy cannot be adopted.

The two ceremonies, marriage and adoption, cannot take place simul-

taneously.

A man cannot marry his daughter to his adopted son. It is incest,

The adoption by a man, of a boy who had been married to his daugh-

ter, will be utterly void. It cannot be.

The marriage of an adopted son, to the daughter of his adopting father

will be null and void.

Ifa man give his daughter in marriage, to a son whom he had adopted,

the adoption will stand good, and the marriage will be void. If he adopt

a son who had married his daughter, the marriage will stand good, and

the adoption will be void, |

In the absence of my son from Calcutta, Mr. Courtenay Smith, a judge

Hhh 2
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of the Sudder Dewannee Adawlut, was so good as to obtain for me, from

the Pundits of that Court, their answers to the following questions. [

framed the questions, so as to embrace all the points upon which Sir Ed-

mund Stanley required information.

Question Ist. ‘Can two Hindoo brothers A and B, adopt the same per-

son (C) as a son?”

Answer. ‘‘ They cannot, any more than two persons can marry the same

gil.”

Question 2d. “ Can a Hindoo be adopted at any age; or having attain-

ed a particular, and what age, is he incapable of being adopted ?”

Auswer. ‘Of the four casts; Brahmin, K’hetree, Bice, and Soodder,

the three first may be adopted before they assume the string, not after-

wards. The Soodder before marriage, not after.”

Question 3d. “ Can an adopted son marry the daughter of his adopting

father ?”

Answer. “ He cannot ; she standing to him in the relation of a sister.’

Question 4th. “ Can a Hindoo, having been married, be adopted by

the father of his wife ?”

Answer. “ He cannot; for before marriage he must have assumed the

string ; after which (as above said) he cannot be adopted. This applies to

the three first casts ; of the Svodder it has been declared, that, after mar-

riage, he cannot be adopted.”
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Question 5th. “If the marriage should have taken place, what will be

the consequence of a subsequent adoption 2”

Answer. “ The adoption is void.”

Question 6th.’ “ If the adoption should have taken place, what will be

the consequence of a subsequent marriage ?”

Answer. ‘The same penance would be incurred, as for a marriage be-

tween brother and sister. (They added orally) the marriage would be void;

and the husband at liberty to marry again, but not the wife.”

Question 7th. ‘Can the marriage and adoption be contemporaneous

acts; and, if they have been so in fact, and cannot be so in law, what

will be the consequence of the contemporaneous marriage and adoption ?

Will both, or either, and which of them, be void?”

Answer. “ They cannot, strictly speaking, be contemporaneous ; that

is, take place simultaneously ; one must follow the other. From this an-

swer, and the additional one connected with it, it appears, thatewhichever

of the two, first took place would be valid, the other void.”

‘Upon their answer to the 2d question, they were asked, after what age

the Brahmin, K’hetree, and Bice, could not assume the string ; and whe-

ther after the assumption of the string became illegal, they could legally

be adopted? They answer, that the Braimin cannot assume the string af-

ter fifteen; the K’hetree, after twenty-one, and the Bice, after twenty-three;

and that the assumption of the string, having from the lapse of the proper

age, become illegal ; their adoption becomes so likewise. Being asked,

whether the answers they have given, are applicable to Madras, they say
that with the exception of the age, beyond which the string cannot be ta-
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ken, which is at Madras, fora Brahmin sixteen; for a K’hetree, twenty-two,

and for a Bice twenty-four. very thing else above written is the law at

Madras, as well as here.”

Tt will be observed that the Pundits of the Sudder Dewannee Adawwlut

are silent upon the subject of age. They say truly, that in the three supe-

rior classes, a boy cannot be adopted after an assumption of the string;

and that in the Soodra class, a boy cannot be adopted after marriage.

Marriage in the three superior classes cannot take place before the age of

five years, because the string cannot be assumed at an earlier period ; but

adoption in those classes, may take place at any time of life, however early ;

and the earliest, is recommended,.as the most proper, for adoption. In the

superior classes however, a boy is certainly eligible to adoption until the

attainment of his fifth year, because he cannot assume the Poztah, or be

married, sooner; but a Soodra may be married at any age, and may there-

fore, be sooner disqualified for adoption, than those inthe superior classes

can be.

Because adoption cannot take place after the characteristic string has

been assumed in the three superior classes, or after marriage in any of the

four classes, it does not follow that a person may be adopted after a cer-

tain age, although he is not compellable to marry, or to assume the mark

of his class until long afterwards. The general opinion, and that which

certainly stands upon the best authority is, that a boy cannot be adopted

after the age of five years ; adoption at a later period of life, is said to be

sanctioned by usage alone. See page 141 e¢ seq. and page 145 particularly,
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No. f.

YHE following is the “ Remark” made by the Sudder Dewanny Adawlut on the case of

Eshanchund Rai v. Eshorchund Rai.

“ ApmiTTING the father’s disposition of his estate in favor of his eldest sun, to have been

an improper exercise of power on his part, as posseszor of the hereditary patrimony, still the

ealidity of a gift actually made by a father is affirmed by Jimuta Vahana (ch. 2. § 29 and 30).

Vor since the gift of the entire estate to a stranger would have been calid, (however blamable

she act of the giver might be), the donatiun in favor of one son, with provision for the support of

the rest, would seem to be equally valid according to the doctrines received in the province of

Beuyal. And alter extending to the case of sons, uo less tian to that of strangers, Jimuta Va-

kaaa’s position, respecting gifts valid though made in breach of the law, it becomes necessary to

the consistency of the doctrine equally to maintain, that a father's irregular distribution of the

patrimony at a partition made by him in his lifetime, in portions forbidden by the law (Jinute
Vetana, ch. 2. § 17), shall in like nannerbe held valid, though on his part sinful. No opinion

wa: taken from the faw officers of the Sudder court in this exse. But it has been received as a

precedent, which settles the question of a father’s power to make an actual disposition of his pro-

perly, even contrary to theinjunctions of the law, whether by gift or by WiLL, or by distribution

pi shuves.”

No. IT.

THLE case of Ramkoomar Neaee Bachesputtee—sppeilant, v. Kissenkunkur Turkabhoo-

san—respondent, decided by the Sudder Dewanny Adawlut.—Xt is case 18 of the year 1812.

I shall here observe that in the remark on the case of Eshanchund Rai v. Eshorchund Rai a

trausler by gist in the father’s lifetime, was put upon the same footing with a wid.

The following question was put to the Sudder Dewanny Adawtut Puiilits in the case of Ram.

hunnar Neace Buchesputtee v. Wissenkunkur Turkabhoosun —“ if a persen of the Brahnia® tube

during the lifetime of his eddest son transfer by gift the whole of his Estate real aud personal—

cacestrel or acquired Ww a, younger son, is such a giit valid or not valid avco.ding to ihe law au-

tisorities current in Beagal ?-—~The Vaundiis in tieir answer declare that such a giit is valid—

thongh, the pift of the whole ancestre landed property being forbidden, it is immeral.—The court

according'y, andor the oninion of the law officers, uheld the appellant’: deed of gilt and pays-

ed a final decre*, reversing the decisioa of the Provincial Court—and affirming the dezr-es of

tue Registrar and the Judge—costs of suit in the Provincial Court and Sudder De:cazzy A-

* Tue particular wibe is said uot to vary the case,



ii APPENDIX.

daw: io be oeid by the Respondent—To this case there is the fellowing note added to the

Leport—viz: * Cuis, doctrine. was followed in a former case—~Eshanchund Rai v. Eshorchund

ai, vile R.:poris, Ist vol. page 2, 1st part.”

N. B. This cause was decided first by the Registrar in favor of the appellant.—The Res-

poudent appealed to the Judye and he affirmed the Registrar’s Decree.—The Respondent then

appealed tu the Provincial Court of Appeal and that court reversed the two former decisi-

ons.—The anpellant now appealed to the Sudder Dewanny Adawlut, and the decision of the

Provincial Court of Appeal was re:ersed, whereby the decisions of the Registrar and the Judge

were affirmed.

No. III.

THE following is the “‘ Remark” made by the Sxdder Dewanny Adawlut on the case of

Bhowanneechurn Bunhoojia v. the Heirs of Ramkaunt Bunhoojia.

* Although the pundits of the Sudder Dewanny Adawlut have differed upon some points, in

their bewustas delivered io this case, they concur in opinion that a father, iu the partition of

ancestrel immoveable property amongst his sons, is not authorised by the authorities of Hindoo

law, which are admitted to prevail in the province of Bengal, to make any uncqual distribution

of such property, beyond a twentieth part, in favor of the eldest son Chutoorbhooj states on

this peint that ‘because no mention occurs in the Daysbhuga or other law tracis, of the

‘legality of an unequal distribution of a:cestrel immoveable property, beyond the authorised de-

€ ductions of a twentieth, half a twentieth, &c.; because a father has net unlimited discretion

* with respect to ancestrel immoveuble property ; and because where the Deyabhaga upholds the

* validity of a prohibited gift or sale, i¢ is alozys understood as a proviso that the donor be vested

‘with power to make such transfer ; an unequal distributicn (over and above the authwrised de-

‘ductions before alluded to) of ancestrel immoveable property, canuot be maintained as va-

* lid.’

‘In like manner Soobha Shastree, after declaring that the deed of partition exhibited in

this caus2 ‘is invalid, and oot binding on the parties mentioned in it, as far asit goes to make

‘an unequal distribution of the ancestrel immoveable property ;’ and after defining the full

‘authority which a person has over his own acquired property, ‘to consist in the power of alien-
‘ing it at pleasure ;’ adds—‘as the father has not full authority (as defined above) over the

Sancestrel immoceable property, any distribution he may make, other than that which the law

‘directs, must be considered invalid, and not b:nding on the parties concerned.’

* The above concurring opiaion of the Hindoo law officers of the Sudder Dewanny Adawlut,

which is confirmed by other pundits who have been consulted on the subject, end appears to be

fully established by texts cited from the Dayabhaga, and other authorities, renders it necessary

to qualify the remark annexed to the report of a cause decided by this court in the year 1792;

viz. that of Eshanchund Rai, appellant, vers. Eshorchund Rai, respoadent (vol. i. p. 3, of these

Reports.) It was observed in the remark here referred to, that ‘ after extending to the case
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‘of sons, no less than to that of strangers, Jimuta Vahana’s position, respecting gifts valid

‘though made in breach of the law, it becom s necessary to the consistency of the doctrine

‘equally to maintain, thata fahei’s irregular distribution of the patrimony ata partition made

‘by him in his lifetime, in portions forbidden by the Jaw, shall, in like manner, be held valid,

‘though on his part sinful."—It was added, however, that ‘no opinion was taken from the law

‘oifeers of the Sadder Court in this case :’ and from the opinion now delivered by them as well

as from (he authorities quoted by them, it is manifest that the validity of an unequal partition of

ancesive’ immoveable property, such as is expressly forbidden by the received authorities cf Hin«

doo law, cannot be maintained on any construction of that law, by Jimuta Vahana or others,

“ Tt may further be deduced from the bewustas of the pundits in this case, and the authori-

ties cited by them, that if a father make en unequal distribution among his sons of his own

acquisitions, and be influenced by the desire of giving one son a larger portion on account of

his piety, or from any other motive sanctioned by the law, his act is moral, legal and valid If

he make an unequal distribution arbitrarily, without being actuated by any of the motives which

the law sanctions, his act is immoral, but valid. Tf in making such distribution he acts under

perturbation of mind, or under the operation of any cause which the law pronounces to render

the father tecompetent, of giving more tovone of is sous than to another, or in other words, to

disqualify him for such a distribution, his act is immoral, illegal and invalid; aud the partition

made by him is absolutely oull and void.

** With reference to the decision passed in the case of Eshanchund Rai vers. Eshorchund

Rai (cause 2, vol i, of these Reports,) and to a later decision in the case of Ramkoomar

Neace Bachesputtee vers. Kissenkunkur Turkabhoosun (cause 18, of the year 1812,) in both

of which it was assumed that a father’s gilt of the eatire ancestrel immorcuble estate, to one of his

sons, though forbidden by the Hindco law, and condemned as immoral, is notwithstanding «

valid donation, according to the Dayabhaga, aud other authorities received in the province of

Bengal, it appears proper to state, in this place, (as closely connected with the question of a

father’s legal competency to make an unequal partition amongst his sons of immoveable an«

cestre] property.) that the resuit of an inquiry on the subject affords great reason for doubting the

correctness of the two decisions ubo-e noticed, as fer as they respect the ancestrel immoveable estate.

No exposition of the Hindoo law was taken from the law officers of the Sudder Dewanny A-

dawlut in the first case, as already mentioned. In the second case (that of Ramkoomar Neaee

Bachesputtee vers, Kissenkunkur Turkabhoosun) the bewusta given by the pundits Chu-

toorbhooj and Soobha Shastree, was verbatim, as follows :—« Should any brahmin, during

‘the life of an elder son, make over by gift the whole of his property moveable and immocveable,

“ancestrel and acquired, to his younger son, the giftis valid; but the act is sinful, as the gift

“of the whole ancestrel property, moveable and immoveable, is prohibited by the Shasters, This

‘ bewusta is given according to the authorities current in Bengal’

* Authorities in support of the above opinion—-1st. The text of Vishau cited in the Daya.

bhaga: ‘When a father separates his sons from himseif, his will regulates the division of

‘his own acquired wealth” 2d. A quotation also from the Dayabhaga: *« The father has own-

‘ership in gems, pearls and other moveables, though inherited frum the grandfather, and not ree
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‘covered by him, just as in his own acquisitions ; and hay power to distribute them unequally

‘as Yujnyewaleya intimates: ‘‘The father is master of the gems, pearls and corals, and of all

“other moveables, but neither the father, nor the grandiather, is so of the whole immoveable

“estate.” Since the grandfather is here mentioned, the text must relate to his effects, By agatu

Ssaying “ald” after specifying “ gems, peards,” Sc. it is shewn, that the father las authority to make

‘a gift ov any similar disposition of all effects, other than land, &c. but not of tmmoveables,

“a corrody and chattels, i. e. slaves. Since here also itis said “the whole” this prohibition

‘forbids the gift or other alienation of the whole, because immoveables and similar posses~

‘sions are means of supporting the family. For the maintenance of the family is an indispen-

‘sable obligation; as Menu possitively declares: ‘‘The support of persons who should be main«

‘tained is the approved means of attaining heaven, But hell is the man’s portion if they

“should suffer. Therefore let a master of a family carefully maintain them.” ‘The prohubiti-

‘on is not against a donation or other transfer of a small part not Incompatible with the support

Sof the family, for the insertion of the word ‘ whode” would be unmeaning if the gift of even

‘a small part were forbidden.’ 3d. The text of Yajayawalcya cited in the Pragusehetta vivek:

‘From the noa-performance of acts which are eujuiaed, from the commission of acts which

‘are declared to be criminal, and from not exercising a control over the passions, a man

*jnears punishment in the next world’

«The Authorities cited in the above hewuste not appeariag to support the opinion given in.

it, the surviving pundit, Soobha Shastree, was called upon for auy explanation he might have

to offer ; and the following is a translation of his answer.

“ The father is master of the gems, pearls,” &c. This text according to ‘the Dayabhaga ex-

‘tends to the property of the grandfather, aceording to which authority also the father has

‘ownership in all the property inherited from the grandfather. This appears to be the casey

‘because having propounded the texts “for they have not power over it while their parents

“live,”— for sous have not ownershio while their father is alive aud free from defect,” the

‘author concludes by observing that these texts declaratory of a want of power and requiring the

‘father’s consent niust relate also to property aucestrel. Tu the Daya crama Saugrahs« afier

‘propounding the text declaratory of equa! ownership between the faiher and sons in inunoveable

‘property inherited from the grandfather, Sricréshna remarks that this text is not to be con.

‘strued literally because it is impossible that while the father, the owner of the grandiather’s

‘wealth, survives, the sons should possess any ownership therein. The same author in his

“commentary on the Dayabhaga in the chspter treating of partition made by a father of pre-

“perty ancestrel and of his own acquisitious expresses himsel! as follows +—“ Although the

“ father bein truth lord of all the wealth inherited from ancestors,” &c. The word prubiioo or

‘master which occurs in the two members of the text— The father is muster of gems, Sc. cannot

‘mean merely swamce or owner, but must be intended to signify a person having the power of

‘ disposing of the wealth at pleasure. Accordingly the text of the Dayabhaga declaring that

‘the father isnot (as he is of his own) lord of all the grandfather’s wealth has been thus coim-

realaneara : “Still the right here meant is not merely ownership,
1

‘mented on by Sricrishua Te

«¢ but competency for disposing of the wealth at pleasure ; and the father has not such full domi~
d

“‘nion over property ancestrel.” Now in the latier part of the text commencing— Z&e fother
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ig master, Yc. and concluding but neither the father nor grandfather is so of the whole immove-

ale estate, the mzaaing simply is that the father is not competent to dispose of such wealth at

‘pleasure. If on the contrary it be made to signify that the father is not owner, thea it would

‘ follow as there is no declared distinction between them, that the grandfather would aot have

- ownership in bis own acquired wealth: therefore if a father make a gift of the whole immore«

‘ able estate, it is valid, as the gift is made by one having ownership. Bat as the gift of the

- whole immoveable estate withdraws the means of supporting the family, the gift is sinful

-merely. [tis declared tn the Duyabhaga that the word whole occurring in the last membar:

safthe text, The futher is master, Se. intends a prohibition, forbidding the gift or other alleaa-

- tion of the whole because immoveables and similar possessions are means of supporting the

‘family. For tue maintenance of the family is an indispensable obligation as Moay has said

—¢ The support of persons who should be maintained,” &c. Immediately afterwards the au-

thor states, — The prohibition is not against a donation or other transfer of a small part not

‘incompatible with the support of the family. From the express meation of immoveables a

“ prohibition is inferred by the analogy exemplified in the loaf and staff, against the gift or other

*+ transfer of a corrody or slaves.” § In the above passages an otbers of a similar nature,

* the word prohibition has been made to apply, and wherever the gift of immzveable property
+has been protibited, the reason, viz. it affording to the family means of support, has becn as-

‘sigsed, theretore the word master occurring in the latter member of the text is used to show the

© ivccingetency of the father to make a disposition at his own will, because immoveable pro-

‘ perty is the means of supporting the family, and if those means be withdrawn the guilt is in-

* curred of depriving the family of subsistence. In short as there exists a prohibition against

* the gift or sale of such immoveable property, if it be nevertheless given or sold, the precept

*is infringed.’

“Ramtunnoo, the other pundit of the Sudder Dewanny Adawlut, (who succeeded the late

Chatvorbhovj), being called upon for his opinion on the point in question, delivered the fol-

lowing :—

ve oToe gift ofthe whole ancestrel estate (not consisting of immoveable property, a corrody

¢ or slaves) such as pearls, gems, &c. and of the whole of his own acquired property by a fas

‘ther to one son exclusively, while there are other sons living, isa valid act. If the father make

‘a gift of a small part of the ancestrel immoveable property not incompatible with the sup-

« port of the family, the act is valid; but if he make a gift of the whole ancestrel immoveable

‘ property, or of a corrody or slaves, the act is not valid. This opinion is in conformity with

* the Dayabhaga and other authorities current in Bengal.’

« Authorities in support of the above opiuion —Ist. An extract from the Daya crama Sangrahas

‘But the father possesses a power in regard to aucestrel property other than land (and the des«

‘ erimions above-mentioned) such as pearls, gems, &c. similar to that which he has in the dis-

‘posal of his own acquired wealth.” Yajnyawaleya declares: “The father is master of the geins,

“ pearls aud corals, and of all other moveable property: but neithex the father nor the grand-

* father is so of the whole immoveable estate.” ‘Here by the specification in the first instance

fof gems, pearls and corals, and afierwards by the use of the word al/, gold and other eflects,

B
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exclusive of the three descriptions of property, consisting of land, &c. are intended. The word

‘whole, again, which occurs in the second portion of the above text, is made use of for the pur-

spose of shewing, that a prohibition does not exist against a gift of immoveable property, not

‘incompatible with the due support of the family. Thus it is stated in the Dayabhaga? 2d.

Text of Bhuvudevu Turkalancara: ‘The father has power to make a gift or other transfer of

“his own acquisition and of the ancestrel property consisting of gems, pearls, &c. This con»

‘clusion may be deduced from Jimut s+ Vahane’s exposition.” 3d. An extract from the Daya

erama Sangraha: ‘A father has net the power to make an unequal distribution of ancestrel pro-

‘ perty, consisting either of land, or a corrody or slaves, even though any of the causes before

‘mentioned, namely, the superior qualifications of one particular son, &c. should exist; and the

“text of Yajnywwalcya which declares, ‘The ownership of father and son is the same in land

‘‘ which was acquired by the grandfather or in a corrody or in chattels,” is intended to restrain

‘the exercise of the father’s will” 4th. The text of Bhuvudeou Turkalancara: The following

‘text of Vyasa cited in the Dayabhaga, “‘ A single parcener may uot without consent of the

“rest make a sale or gift of the whole immoveable estate, nor of what is common to the fami-

*« ly,” relates to the prohibition of a transfer of ancestrel immoveable property, or of immoye~

* able property acquired at the expence of the ancestrel estate’

“Tn consequence ofthe above difference of opinion between the present* Hindoo law officera

ofthe Sudder Dewanny Adawlut, the following question was proposed to the pundits of the Sa-

preme Court, Tarapershad and Mrityoonjyee; to Nurahurree, pundit of the Calcutta provincial

court ;sand Ramajya, a pundit attached to the College of Fort William.

«A person, whose elder son is alive, makes a gift to his younger, of all his property moveable and

immoveable, ancestrel and acquired. Is such a gift valid according to the law authorities current

in Bengal or not ; and if it be invalid, is it to be set aside ?

« The following answer, under the signatures of the four pundits above mentioned, was re-

ceived to this reference, on the 21st of September, 1818.

«Tf a father, whose elder son is alive, make a gift to his younger, of all his acquired property,

* moveable and immoveable, and of all the ancestrel moveable property; the gift is valid, but the

‘donor acts sinfully. If during the life time of an elder son, he niake a gift to his younger, of aid

“the ancestrel immoveable property, such giftis not valid. Hence if it have been made. it must

“be set aside. The learned have agreed that it must be set aside, because such a gift is @ fordi-

* ori invalid ; in as much as he (a father) cannot even make an unequal distribution among his

* sons of ancestvel Immoveable property, as he is not master of all; as he is required by law even

‘against his own will to make a distribution among his sons of ancestrel prope ty not acquired by

‘ himself (i, e. not recovered) ; as he is incompetent to distribute such property among his sons

* patil the mother’s courses have ceased, lest ason subsequently born should be deprived of his share;

‘and as, while he has children living, he has no authority over the ancestrel property.’ +

Soobhg Shastvea and Ruatunnoo, + i. €. immovable.
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&* Authorities in support of the above opinions: ~

1. Vishnoo, cited in the Dayabhaga:— “ His will regulates the division of his own acquired

ss wealth.”

2. Yajnyawalcya, cited in the Dayabhaga :-~“ The father is master of the gems, pearls, corals,

*¢ and of all other moveable property.”

8. Dayabhaga:—“ The father has ownership in gems, pearls and other moveables, though ia-

* herited from the grandfather, and not recovered by him, just as in his own acquisitions.”

4. Dayabhaga :—- But not so, if it were immoveable property inherited from the grandfather;

‘« because they have an equal right to it. The father has wot in such case an unlimited discre-

“vou.” — Unlimited discretion interpreted by Sricrishna Tercalancara to signify a competency

of disposal at pleasure.

5, Dayabhaga :—* Since the cirenmstance of the father being lord of all the wealth is stat»

« ed as a reason, and that cannot be in regard to the grandfather’s estate,an unequal distribu.

** Lion made by the father, is lawful only in the instance of his own acquired wealth.” ——-Commen-

tary of Sricrishna on the above text :—‘ Although the father be in truth, lord of all the wealth

“inherited from ancestors, still the right here meant is not merely ownership, but competency

« for disposing of the wealth at pleasure ; and the father has not such fulldominion over proper-

s ty ancestrel,”

6. Deyabhaga:— If the father recover paternal wealth seized by strangers, and notreco-

« yered by other sharers, nor by his own father, he shall not, unless willing, share it with his

«* sons ; for in fact it was acquired by him.” ‘Tn this passage, Munoo and Vishnoo declaring that

‘he shall not, unless willing, share it, because it was acquired by himself, seem thereby to in-

* timate a partition amongst sons even against the father’s will, in the case of hereditary wealth

‘ not acquired (that is, recovered,) by him,’

%. Bayabhaga:—‘ The condition “ when the mother is past child-bearing,” regards wealth

‘inherited from the paternal grandfather. Since other children cannot be borne by her, when

‘her courses have ceased, partition among sons may then take place : still, however, by the

‘choice of the father. But if the hereditary estate were divided, while she continued to be ca~

é pable of bearing children, those, born subsequently, would he deprived of subsistence. Nei-

- ther would that be right: for a text expresses, ‘* They who are born, and they who are yet un-

“* begotten, and they who are actually in the womb, all require the means of support ; and the

« dissipation of their hereditary maintenance is censured.” Sricrishna has interpreted, the dissi-

' pation of hereditary maintenance, to signify the being deprized of a share in the ancestrel wealth?

Dwitanirnuya :—* If there be offspring, the parents have no authority over the ancestrel wealth,

“ and from the declaration of their having no authority any unauthorized act committed by them

* is invalid.”
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Text of Vijnyaneshwara cited in the Medhatithi :—-“ Let the judge declare void a sale with-

‘* out ownership, anda gift or pledge unauthorized by the owner.” The term without ownership,

intends incompetency of disposal at pleasure,

Text of Nareda:—‘‘ That act which is done by an infant, or by any person not possessing au»

* thority, must be considered as not done, The learned in the law have so declared.”

No. IV.

The following is the opinion given by the Supreme Court Pundits to the Master in Equity of

the Supreme Court.

Raujkistno Bonnerjee. §c. and others,

versMAST ER’S OFFICE, \
Tarrancychurn Bonnerjee aad others.APRIL Sih, 1821.

Petruse Astwa Chater, Sworn to interpret. Turrapersand Bhuttacharjee Nayaboosun and Ram.

joy Bhuttacharjee Turkalunkah produced.ou behalf of the Compiainants and interrogated by My.

Thomas.

Question. Can a father give an unequal share of wacestorial landed oroperty to one of his sons

to the prejudice of the others?

Answer. Fle cannot give all to one son. If one soa has a larger family than the others, ar

is infirm, the father may make an unequal disttibution in his favour,

Question. Cana father in his life time give away an aaresturial Talook to one of his sons?

Answer. Yes, provided he leaves at the time of his death sufficient for the support in a res~

pectable manner of the reat of his family.

Question. Can he give away such ancestorial Talook to one son although he lias zat a larger

family than the other sons and although he is nat infirm?

Answer. °*¥es he cax, if the son to wham he gives such Talook is more attentive to him than

the others.

Question. Who is to judge of the son’s being more attentive than the others?

Answer. The father, but he must judge according to the Shastras.

Question. Uf a father has eleven sons, some of age and sume under age, who all behave to

him equally well, can he in his life time without contemplaiung a division of his estate or his owa

death, give to his eldestson a Tulook being ancestorigl property, worth a Lac af Rupees, the whole

property being worth ten Lacs? Is such giit valid?

Answer. He can; and such gift is valid. I> could give it to any son.

Question. oes such gift deprive the son, so obtaining «t of uis proportion of the remainder

of the property on its coming to be divided ?

Answer. It does not deprive him of his proportion.

Question. To what extent can a father give ancestorial property to one son ?

Answer. There is no proportion specified.

Question. Out of ancestorial property worth.ten Lacs, how much in your opinion could a fa-

ther give to one soa?

Answer. He might give to qny extent if he leaves enough for the other sons.



APPENDIX. ix

Question, Can the father make such gift of ancestorial property to any person not his son?

Answer. He cannot. He may give a small proportion, about one biggah in fifty for instance

fer charitable purposes,

ASAT 8

Ta RaTITG 8

E. C. MACNAGHOTEN, Master. Pp. A. CHATER, S. Ini,

(A. true Copy.) E. C. MACNAGHTEN,

No. V.

Relating to the adaption of a son by the three widows of Luckinarain Takoor under and

by virtue of Luckinavain’s Will.

The Will of Luckinavain Tukoor. ‘So
ok ty

«7 Sri Sri Hluree “5

« Shoronong.— a

_. aa
To Srijut Juggomohun Mullick; may the highest felicity attend him. 5

«{, Sri Luckinarain Takoor, make this will. Tam sick in body and no body knows what

“may happen or when; through Divine Agency I therefore of my free pleasure in my sound

‘* understanding and seuses appoint you Attorney of my Estate in Cash and so forth whatever

‘there is you will take all the above Estate and so forth under your controul and pay my

‘debts and obtain payment of my dues you will bring the annual Interest of my Company’s

“Paper and defray the expence of my family and the Rites, Ceremonies, and so forth, and

& purchase Compavy’s Paper with the amount of Interest remaining, Sicca Rupees (10,000)

‘‘tep thousand remains out of all the above Hstate for purposes of my future bliss and you will

** perform pious and the like acts occasionally.

“ You will pay according to the particulars whatI give to individuals: as to the fifteen thou.

sésand Rupees waich I give to my thr é wives at (5000 five thousand Rupees each specified

‘in the above mentioned particulars you will pay five thousand Rupees to her who shall live in

‘my family fulfilling her duties and you w ill pay only the Interest on the aforesaid five thou-

‘sand Rupees to her who renounces the performance of her duties and conducts herself im-

“ property ur dues not live in my family such shali have no concern with the principal as to my

*« estate in cash and so ferth, remaining over und above the particulars below my younger wile

“4s pregnant the son or the daughter that is born of such her pregnancy shall be owner of
the wealth, HH any harm happens to that child my three wives shail adopt a son with mu-

*jual consent. If they three do not agree in that case my eldest and second wives shall with

* gautaal consent adopt a son and if they dsagree my youngest and second wives shall adept

“a son with mutual consent and that adopted son shall be owner ot my wealth and hold the

“yight of perfornisg the ceremonies to be periormed after me and no body else shall lave

“
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any concern with all the above estate and so forth. Lf my three wives continue In the performs

ance of their duties severally the aforesaid adopted son shall maintain them and cause rites,

ceremonies, &c. to be performed. To this purport I make this will of my free pleasure in souad

understanding and sense, year 1221. Dated 10th Cartick, Tuesday morning.

Particulars of sums, Sa. Rs.

For purposes of my own future bliss, ......ccceceweeecer cesarean vetereresccs 10,000

Spiritual Teacher, ....... Cee eee eee eee U et erent neat et beat eteees 500

Pooroliity .oetccesecee cave cece ceveus cecsecuneeneceversutespeepaceeeessys 290

To my Sister, ...... cee ceeese cveeeee seen ee eean eg eeeeeteceescecescesese SOG

Sister’s Daughter, .......02. -00eee eee poet en eenec sear reese ee tresesersere = 200

To my eldest Wife, 0... cc cc cece scene gree ep peenseeeeereseesorereeverpenses 5000

To my second Wite,........... ee eee a 00

To my youngest Wile, ....... Conc e eee naen cece se waeces cresesenccecsersees DOOD

To Gour Bundo of the house, ....cccscceaccccapeet teveererorzscsesssenseses 800

26,900

Pay an excess to my second Wife, ....00--;e-cecsiassccepereresios peseaseses 1,000

27,900

ny

The sums of Twenty-seven Thousand Nine Hundred Rupees,

(ON BACK.)

Witnesses.

Sri Burshnobiloss Mullick, Sri Lalbehary Sen.

Sri Soroopchunder Sen, Sri Gourlury Bondopadhya, in Bale;

MASTER'S OFFICE, } Srimulty Degumberry Daby,

Sep. 19h, 1823. j Srimutty Taramoney Daby, and others,

Ramjoy Turkalunkah, one of the Court Pundits, produced to be examined on behalf of the

Complainant, Petruse Astwa Chater, sworn to interpret.

Question. A Brahmin leaves three widows, and a child is directed to be adopted, which

of the three widows is to receive the child on its adoption ?

Answer. Tse widow of the Brahmin who had a child of her own. ;

Question. Tt one of the widows is related to the child it being her uncle’s son, can she re-

geive the child?

Answer. No, that is aa obstacie.

Question on the part of the Defendants. | Where is the law prohib'tisg the widow who ig

related to the child from receiving the child if the husband directs the adoption?

Answer. It is to be found in the Dhuttuck Chandrika and Dauttuck Meemangsha and ip

other books.

Question, Is it prohibited for a husband to adopt his wife’s relation ?
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Answer. Ttis not prohibited generally, but some relations cannot be adopted; a husband

aunot.ad- pt his wite’s ancle’s child, nor any child so nearly related.

Question. 1s there the same prohibition against adopting a child who is related that there is-

*grinst receiving a child in adoption that is related ?

Axiwer. Yes.

ffucstion, Ifa Brahmin leaves more wives than one, and the child to be adopted is re~

tel to one of them, whieh of the wives is tu adopt?

Answer, ‘That ong wile cannot adopt or receive the child in adoption but the child may be

‘dopted and received in adoption by one efthe other wives,

égtzstion. Can three widows adopt one of them, being r. lated to the child?

Answer, Only one can adopt, the three may agree upoa the child to beadopted but only one

#4 the widows can adv t.

(gestion. Does the child so adupted become the child of the widow adopting, or the child

+* the three.

Auswer, The chiid becomes the child of all three.

Question. Suppose the child to die after adoption which of the widows inherits his property %

Aaswer. ‘The widow adopting him, ifhe should die auder age, she will be called the mo-

dice and the others the step-mothers.

Question. Suppose onc of the widows at. first to have opposed the adoption, but afterwards

verecd to it, can she be the persou to adopt.

Auswer, Yes, after sbe has agreed to it. Ter former opposition will not stand in the way

” her being the person to receive the child in adoption.

Question. Which of the widows is the porson to have the care aud management of the child

adapted?

Auswer Iv is not stated particularly in the Shasters ; all three ought to take care of him.

Question. Suppose the widuws to disagree and separate, which of them is to have the custoe

dy of the child.

Answer, The widow who adopted the child, she may take the child with her, even if she

pleases unreasonably to quarrel with the others.

Qriascivg
Rugkooram Secramoncy, the other Court Pundit, agrees in the answers given to the above

questions.

zeae facziafa

bE. Cc. MACNAGHTEN, Master, BP. A. CITATER, S. Int,

MASTER'S OFFI CE) Srimutty Degumberry Daby,

Supt. 2drd, 1823, .. versus

‘ Srimutty Taramoney Daby, and others.
Petruse Asta Chater, sworn to interpret. Present, the Cout Pundits and others, from the

sudcer Dewanuy Adawiut, and from the College, to whom the following questions are proposed

on the part of the Complainant.

Iu the case of an adoption into the family of a deceased Brahmin what child ought to be
pretersed, onc from the relations of the deceased, or one related to a widow of the deceased ?
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Answer. A child from the relations of the deceased ought to be preferred,

Question, on the part of the Defendauts. © May not any child of the Same cast be a opted?

Answer. Yes, the adoption is good, A child under the age of five years and of the sume

cast as the deceased must be chosen.

Question on the part of the Complainant. If the widows of the deceased (having authos

rity to adupta chit, should take one forthe purpose, not from the relations of their deceased

husband, would they do wrong 7

Ausicer. Yes it would be impious, but a stranger may be adopted.

Question, Is it not usual amongst Brahmins, when they adopt a child in their life time, to

take one related to themselves ?

Answer. They usually adopt a chiid of their brother.

The elder of the Court Pundits is asked, if he conceives it would be an impiety in the widows

to adopt a child not of the finily of their deceased husband, in preference te one ot his fanily

and states. [t would not be an impious act but au improper act, not of much consequence, The

other Pundits declare, that accordaig to the Shaséers, a child ought to be adopted from the fianily

of the deceased on being required to give thelr authority ; for this they refer to ¢ Duttodeedhit-

tee,”

Question on the part of the Defendants. Sapposing the deceased to have been upon bad

terms in his life time with his own relations ought his widows to adopt a cluld trom the family

of those relations ?

Answer, They may, and if there is no other child related to the deceased, they ought to as

daopt fram the family of those relations. The quarrel is gone on the death of the husband of the

widows. There is nothing about this in the Skasters,

E£. C. MACNAGHTEN, Masier.

wh etait Ta sf agate tai fT sits Ty TA

“fl atxmaay “ET OTST AT TTI ON

P. A. CHATER, S Int.

MASTER'S OFFICE, (Samy Deguaberry Duby,
Jan. Sth, 1824, versus

Srimutiy Taramoney Daby, and others.

Ramkoomar Se romoney, a Pundit trom the College, produced and interrogated on belialf of

the Defendants. (Lewis Namey, Interpreter.)

Question. A Brahmin loft three widows, and directed that a child should be adopted. a child

for that purpose has been selected, which of the three widows is to receive the ciuld from its

natural parents on its adoption ?

Answer. The cldest widow is to receive the child.

Question. Tf two of the widows had each a child and the other not, would this circumstance

make any difference ?

Answer, It would make no difference ; the cldest widow is the person to receive the child

in adoption.

Question. Onc of the widows, the second is related to the child proposed to be adopted, the

child being the son of her father’s brother, does this civcumstauce prevent her from being tha

person lo receive tie Cudd in aduption ?



APPENDIX. xhil

Answer. This does not prevent the eldest from receiving the child ; and accerding to the

Dloettuck Dhediticc, the second might receive the child in adoption notwithstaading the relation,

supposing the eldest wi low to be out of the way. I do not remember passages im other books

which would authorize the second widow to receive the child in adop'ion under these cireum-

stances

Question. [laving read the passages referred to by the Court Pundits, do you find any thing

contravening the authority to which you refer?

Answer. As the passages stand by themsclyes, they appear repugnant to the anthority I

have referred to in the Dhuttuch Dhediétee, but by reading what precedes and what follows,

they are consistent with it.

Question on the part of the Complainant. Were you ever cxamined in this Court respect-

inw the adaption of a sister's son?

Answer, No; I never gave a written opinion on the subject.

Question, What are the degrees of relation which prevent a child from being adopted ?

Answer, In the Dhuttuch Memanshai and Dhattuck Chundrika, it is laid down thata contrary

relationship (‘¢ Verooddha Sanbhandha”} prevents adoption taking place. — The author of the
Diattack Bhediitee has defined the meaning-of contrary relationship,” by stating the persons

eomprelended in the term; these are, a. sister’s son, a grandson by a daughter, a brother, a

fithei’s brother, ora mother’s brother. These are the five persons excluded. This was the case of

a Brekmin’s family, and the exclusion applics to the Brahmin, INhittry aud Bhoice castes, but

not to Soudras. The relationship to be considcred is that between the deceased and the intends

ed adopted son. Ido not say that relaticnship to the widow is not to be considered. The pre-

cept applies lo relationship with the deceased.

Question, Can a widow adopt her own sister’s son?

Answer, There is no prohibition. She can adopt him.

Question. Can she adopt her own brother?

Answer. Etis not prohibited in the Dhuttuek Dheditice, but he may be excluded under the

passages in the Dhuttuck Crundrika.

Questiun. May a sister's son be so excluded?

Answer, No, he cannot; what 1 state is according to the Sages and Legislators; there és

no veason given for what is laid down. I conceive that the widow’s sister’s son docs not come

under the description of « Contrary relationship,” and that a widow’s brother does.

Question. Suppose one of the three widows liad a child which survived the deceased hus.

Land, would this make any dilierence?

Answer. Tt would make no difference,

Question on the part of the Defendants, — Are you aware of any explanation of the words

© Contrary relationship” except that given in the Dhuliuck Dhedittee?

Answer. Udo not at present recollect any other passage, but 1 belicve there is an explana.

tion in both the other treatises.

Question. Iu these books is the relationship spcken of the relationship between the adopt-

ing father and the adopted eliild?

Answer, Yess fatsioniz Matai oar



xiv APPENDIX.

Cossinauth Turkapunchanund, Nilmoney Nayalunkah, Ramtonoo Biddiabageesh and Ram-

keomar Nayapunchanund being present, are asked on the part of the Defendants if they have

heard, and if they agree in the law as laid down by the Pundit, who has been interrogated ?

Answer. We all agree. so faras this, that the eldest widow is the person to receive the

child in adoption notwithstanding the others have had sons. We disagree as to the adoption

of a sister’s son,

“aimed fanitatattar
H.C, MACNAGHTEN, Master, malanti aaiae gat

fratttate SSK ATAT
L. NAMEY, wfrarrestia ANAM VjAAAT

MASTER'S OFFICE, p ] Srimutty Degumberry Daby,

versus

JAN. Tih, 1824. 4 Srimutty Taramoney Daby, and others,

‘ Ramkoomar Seeromoncy, is produced to be interrogated in continuation. Lewis Namey, tns

€erpreter, . . . .
He is asked on the part of the Complainant to give his authority for stating, as he did on the

5th instant, that the eldest of the three widows was the person to receive the child from its ng-

tural parents in aduption,

Answer. There are texts in the Dhurmak Shastras which prohibit other widows from peg«

forming any religious acts whilst the eldest is living.

He refers to a passage in Yuggiawakiah, Vivadabhangarnava, and Sree Bhagabut.

Question. What is your authority for having said a widow inay adopt a sister’s son?

Answer. It is no where prohibited.

Question. Did you ever know of a case of adoption by one widow where there were seves

yal widows? ,

Answer, Ido uot immediately recollect a case,

Question. In any of the books are instructiuns given as to adoption where there are sevga

yal widows ?

Answer. J do not remember any.

Question. Which wife, according to Hindoo law, is most esteemed, the wife who has had 4

child, or the one who is childless ? ,

Answer. The eldest widow, although she has not had a child, is superior. T can shew au-
thority for a widow who has not had a child; being entitled to adopt ason in preference toa

widow who has had a child.

He refers to the Diuttuck Memanshai and Dhuttuch Dhediitee, where the childless person in

the enumeration of those who may adopt, is placed in order before the person who has had a

child who is dead.

Question. Have you any other authority for stating, that the eldest widow is entitled to

perform ali religious ceremonies to the exclusion of the other widows ?
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Aaswer. There is a passage in the Ramayaaa, and there may be others.

Question. Do you mean to say, if a man leaves a younger widow pregnant of a son, which

is born and lives for a time, that this widow has no preference over his other widows who never

have had a child?

Answer. Even in this case the eldest widow is entitled to be preferred.

Question. Would the eldest widow in such case get the estate on the death of the som,

Aauswer. No.

Question, Flas the widow who had the son, no preference ?

Answer. No; the eldest widow is preserved.

Question. During the life time of the son, which of the widows has the prefcrence, both as

io werldly and religious acts?

Answer. Whilst the son lives he has the superiority, and the mother of the child must of

eourse have superiority in the management of her son’s wealth during his minority,

(ucstion. Did you ever hear of an authority to adopt given by aman when one of his wi-

dows was pregnant ?

Answer. IT never heard of any case but this one. It is not prohibited.

Question on the part of the Defendants. bas the widow who has a son any superiority in

the management of religious ceremonies during her son’s life time ? .

Answer. None; all religious ceremonies are performed by the son, or by others on his hex

ball.

Question. Can a Brahmin marry two sisters?

Answer. Yes.

Salaants Meanftfesry

Remtcnoo Biddiabageesh, Cossinauth Turkapunchanund, Nilmoncy Nayalunkah, and Ram-

jeoomar Nayapunchanund, being present, are asked if they have heard and agree in the law as laid

down by the Pundit who has been interrogated.

Answer. Yes.

alreay fanriaisttay

TTT AT TST

orlatl Seieiaaay

L NAMEY, HPI WERIT ATC TAD

E. C. MACNAGBTEN, Master,

MASTER’S OFFICE, ) Srimutty Degumberry Daby,

_ aga versus

Sept. 11th, 1822. § Svimutty Taranoney Daby, and others.
Present, the Court Pundits, who are interrogated by Wr. Thomas Petruse Astwa Chater,

sworn Interpreter, A person desires by his will, that a child should be adopted by his widows

afier his death. It is nat necessary in such a case, that the nearest relation should be adopted,
In the case of a Brahmin, the boy to be adopted must be between the age of two and five years.

dt would be better to select.a child from the relations of the father, but it may be done from

_ the relations of the mother, » The person to be adopted need not be related in any manner to
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the family. Having been adopted, he can perform all nece<sary ceremo:s The child must be

of the same cusé as the deccased ; he ought to be of a good family, th tis, the son ofa respect-

able father and ought not to be sickly. If there is no Girection given by the deceased as to the

child to be adopted, a child related to the husband's family ought to be preferred, if he is equally

healthy and as goad in all respects as a chiid related to the deceased’s widows,
nN as

SBT ges
. a

MICAS Puce

£.C. MACNAGHTEN, Master, P. A. CHiATER, S. faa.

WASTER’S OFFICE, } Srimutty Degumberry Dalby,
_ versus

June ith, 1823. 5 Srimutty Taramoney Daby, and others.
Nilmoney Deb Suvmone, a Pundit, produced to be examined on the part of the Defendanty,

Petruse Asta Chater, sworn to interpret.

“A Brahmin may adopt any child he pleases of the same east as himself, provided the child

is not above five years old. A Brahmin’s widow having authority to adopt, has the same extent

of choice as her husband had. ‘I'he child must be of the same cast, and not above five yeats

old, This is the only limitation.

Examined ou the part of the Complainant,

Preference ought to be given to a child of the nearcst relation. To adayt another ehild is

not impious according to the Skasters. | Itis not enjoined by the Suasters wo adupta chiid of

the nearest relation,

MATAR eTT ATG oT

Ramjoy Turkalunkah, the Court Pundit, is present, and concurs in what has been stated by

Nilmoncy Deb Surmona.

ef aes hs Ww FAI

E. C. MACNAGHTEN, Master. P. A. CHATER, S. Ini

MASTER'S OFFICE, r Srimauity Degumberry Daby,

J 2 CETsus

AN, 7th, 1821. § srimutty Turamoney Daby, and others.
Guddadhar Turkubageesh, a Pundit irom the College, is produced on behalf of the Com.

plainant. .Lewis Namey, Interpreter,

‘Question. A. Brahmin left three wives, one pregnant who bore a son, this son having died,

which of the widows is entitled to receive a child in adoption, under a direction to adopt from

their husband ?

Answer. The widow who hada son.

Question. If the eldest widow was childless, if the second widow had a child who died ia

. the -husband’s life time, and if the third widow was left pregnant of ason who was born alive

and afterwards dicd, which of these three widows is entitled to receive a child in adoption ?
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Answer. Each of the two widows who have had achild, has a right.

Question. 1s the child to be adopred is the son of her father’s brother, does that disqualify

one of the widows from recciving him in adoption ?

Answer, It does.

Question on the part of the Defendants. © Where is the authority tor saying that the widow

who has had a child is to be preferred to the other widows in receiving the child in adoption 7

Answer, Un Maunoo, chapter 9, verse 8. TL have not searched for other authorities.

Question Where is your authority for saying that a widow cannot adopt her father’s

srother’s son?

Answer. Etis inthe Dautéuck Chuadrika, bat I have not brought my own book and IT cannot

dad the place.

*f TTS a

E. C, MACNAGITEN, Master, L. NAMEY,

iN THE SUPREME COURT OF JUDICATURE AT FORT WILLIAM IN

BENGAL.

1 Srimutty Degunberry Daby,

IW FOCHITY. VENSH;s
5 Srimutty Turamoney Daby, and others.

In pursuance of an order of this [fonourable Court made in the above cause and bearing

Jate the seventh day of July in the year of our Lord oue thousand eight hundred and twenty»

three whereby amongst other things if was referred to the Master to enquire and report what

will be asuiiable sum to be paid out of thefuads in the hands cf the Accountant General ta

the credit of this cause for the purpos2 of performing in a suitable manner the ceremonies for

the adoption of Tarracoomar Surmono as the son of Luckeynarain Vagore, deceased, and to

whom such sum ought to be paid, and further that the Master should enquire and report to this

Cont who is the proper person to receive from his natural parents the said Tarracoomar Sur~

mone at the ceremony of adoption; L have been attended by Mr. Tuomas Bruce Swinhoe, as

Attorney for the comp'aiaant and by Mr. William Denman, as Attorney for the defendants,

and in their presence i have made the enquiry by the said order directed, and having heard

and considered the evidence adduced and the observations made by the said Attornies on be-

half of their cHents respectively T find vhat the sum of Sicca Rupees one thousand and nine

hundred is a snitable sam to be paid out of the funds in the hands of the Accountant General

to the credit of this cause for ihe purpose of performing in a suitable manner the ceremonies

for the adoption of ‘farracoomar Surmono as the son of Luckeynarain ‘Tagore, deceased, the

particulars of which sum of Sicca Rupees one thousand and nine liundred are set forth ina

schedule licreunto aunexed which I pray may be tiken as part of this my report. And I further

report that the defendant Srimatty ‘Taramoney Daby, the eldest widow of the testator

Luckeynarain ‘Tagore, deceased, is the proper person to receive from his natural parents

the said ‘Tarracoomar Surmono at the ceremony of adoption aud that the aforesaid sum of Sic-

&E
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ea Rupees one thousand and nine hundred ought to be paid toher. All which T humbly sub-

mit to this Honourable Court. Given under my hand this —_——— day of January, in the year

of our Lord one thousand eight hundred and twenty-four.

A true Copy.

E. C. MACNAGHTEN,

SCHEDULE TO WHICH THE ANNEXED REPORT REFERS.

Hoom and Parbunnow Sheraud, ...... sececseeecesss 59

Jewels for the Child, secccccccccecaseavcecs eonsee 450

Present to Learned Brahmins, s+eeess seaces seeese 800

Presents to Cooleens or Brahmins of high rank, ...... 300

Feeding Brahmins, &. .....6.0 ceccceneesesscense 550

Cloth to the Relations, ........ceeccceeverseonseene 150

Presents to be given to Brahmins by the relations, .... 100

ne

Sa, Rs, 1,800 0

a
No. I. BENARES COURT OF APPEAL.

ANSWER.

A person named Ramtonoo, in his last illness leaves directions with his wife (Huripriya) te

adopt a son and dies leaving his father (Jtamhury) surviving him. Ramhury having been satis

fied with the sanction which his son expressed to his wife to adopt a son, desires his daughter

in-law to select a boy from among his brother’s sons and to adopt it. Afterwards he, Ram=

hury, dies, audalso his brother. Huripriya adoptsa son, Ramcrishua. Under these circumstances

a question was put by the Judges whether Ruamerishna is entitled to succeed to the wealth of

Ramtonoo ouly or to that of Ramhury also. The answer is as follows :-—Ramerishna will take

the property of both the deceased persons. He is a substitute fora true son of Ramtonoo and

also for a grandson of Ramhury. ‘« Not brothers, nor parents, but sons, if living, or their male

issue, are heirs to the deceased.” All the twelve sons of men may succeed to their father’s

wealth. ‘The son of the body, and the son of the wife may succeed to the paternal estate ; but

the ten other sons, can only sueceed, in order to the family duties and their share of inherit-

ance.” It appears that on failure of a son of the body and the son of a wife, a given son is

entitled to succeed to his father’s wealth. Menu: « Of the man, to whom a son has been given,

adorued with every virtue, that son shall take the heritage, though brought from a different

family. ‘* A given son must never claim the family and estate of his natural father: the fune-

ral cake follows the family and estate, but of him, whe has given away his son, the funeral ob-

Jation is extinct.” The property of the son given, in the estate of the giver, ceases; and his rela-

tion to the family of that person, is annulled, the funeral cake pursues the family and estate of

him in whose family he enjoys wealth and he will present the funeral cake in his name and be

his son. The offering of the funeral oblations, &c. to the donor (his natural father) by him, will

cease, but he will do some beuefit tor him in the next world, Ramcrishna will take the whole
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estate of both persons.” Menu: “ By a son, a man conquers worlds; by a son’s son, he enjoys

immortality; and afterwards, by the son of a grandson, he reaches the solar abode.” Tt aps

pears from the treatises on the subject of the partition of heritage specifying the succession of

a son or on failure of him a grandson, that the children of a son have the right to take the ances-

trel property to the exclusion of a widow and other claimants to the estate. Yajnyawalcya says,

The ownership of father and son is the same in Jand which was acquired by his father, or in

a corrody, or in chattels,” A widow is competent to adopt a son with permission of her hus-

band, otherwise incompetent. The doctrine of Vashishtha quoted in the Dattaka Mimansa: “ Let

not a woman either give or receive a son in adoption; unless with the assent of her husband.”

The adoption of a son of equal class who may not have been iniliated in ceremonies down to

that of tonsnre under the family name of his natural father and who may be between three

and five years old, is the most eligible. This opinion is conformable to the authority of the

Datiaka Mimansa. By the adoption of a son, after the ceremony of tonsure he is termed Dwya-

mushayana or son of two fathers and he will be connected with both families and be initiated

under both the family names. Vriddha Gautama forbids the participation in inheritance, of

one, not of the same tribe, thus, “should one of a different class be taken as a son in any in-

stauce, let him (the adopter) not make him a participator of a share, this is the doctrine of

Saunaka’ laid down in the Dattaka Mimansa. The nearest relative must be taken for adoption,

on failure of him a remote kinsman.— Vasishtha declares, “A person being about to adopt a

son, should take an unremote kinsman, &c.” Similarity of tribe is prescribed for all the classes

not a difference of tribe. Buta daughter's son, and a sister’s son, are affiliated by Sudaas. For

the three superior tribes, asister’s son, is no where (mentioned as) a son, Here also the term

« sister’s son,” being mentioned as an exception, the general rule holds good relative to the pro-

hibited connection. On the part treating of the initiation of a given son Vriddha Gautama says,

“ having adorned with clothes and so forth, the boy bearing the reflection of a son.” The adop-

tion of a son of the paternal uncle is illegal. It is not clearly mentioned in the question that the

son so adopted in this case was the son of Ramtonoo’s father’s brother or one of his other relati-

ons ; under these circumstances according to the question the answeris given conformably to the

opinions of the learned. In the case of adoption of a prohibited relation, the actis valid, but both

parties donor aud donee must perform expiatory penances. The command of the Gooroo is

received by all men with veneration. The father-in-law is the Gooroo, and any act performed

by his command is undoubtedly legal aud valid.

No. I. ZILLAH ALLAHABAD.

ANSWER. .

Naveda.—A son begotten by a man himself in lawful wedlock, a son begotten on his wife

by a kinsman and the rest aie declared to be twelve sons.—-In the Cali age a son of the wife,

a son of a twice married woman, a son of a young woman unmarried, a son of a preg-

nant bride, a son of concealed birth, must rot be adopted for offspring. —The son of the body,

.the son of an appoinied daughter, a son given and others have the right to participate on account

of their offering the funeral cake, . A given son succeeds to Kinsmen, Menu, -* The son be<
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gotten by a man himself in lawful wedlock, the son of the wife begotten in the manner before
mentioned, a sow given to him, a son made or adopted, a son ofconcea! dl hir:h, or whose real fa«
ther cannot be known, and a son rejected by his natural parents, are the six kinswen ond heirs.”
Vrihaspati:**A son given, a sou rejec.ed, a son bought, a son made Uirough adopt.on, and a son
by a Sudra; these, if pure by class, and ivreproachable for their conduct, are bell tu 9 middle
degree of estimation. As Yojryawaleya declares treating of the suecessi-n of the true leg'ti-
mate son and succedaneous sons to the heritage.”-~ Among these, ths next in ord ris hes, and
presents funeral oblations, on failure of the preceding. Menu: ‘A given son must never
claim the family and estate of his natural father: the funeral cake iollows the faintly aut ese

tate ; but of him who has given away his son, the funeral obiation is extinct.” The asloption of

a son is only as a substitute of a true son; the son so adopted is entitled to succeed to the weallis

of his adopting father. According to the axthorities of Naredu, Menu, ‘ajnyaroateya, aud Vri-

haspati, Ramerishna is competent to take the heritage of his (adopting) fother and his adopting

Sather’s father and grand-father.

No. I. ZILLAH BANDA.

ANSWER.

In the present age the son of the body and the son giver are principal in consideration, as
appears in the Nirnaya Sind’hkoo and Vrihannaredeya ucating of things which should be avoid.
ed in the Celi age; «No other sons should be received than the son of the body and the son
given for offsping.” The doctrine of Vishny cited by Yajnyewaleya in his work.—** Lf one
die leaving ncither son, nor grandson, the daughtey’s son shall inherit the estate.” The authosi-
ty of Menu Sunghita; “To three ancestors must water be given at thair obsoquies; for three
(the father, his father, and the paternal grandfather,) is the funeral cake ordained; the fourth in
descent is the giver of oblations to them, aud their heirs, if they die without nearer descead-
ants ; but the fifth has no concern with the gift of the funcral cake.” ‘The son of the body aud the
grandson have the right to the estate of the grandfather and so forth, and the sucecdancous son
has also, “ By a son, a man conquers worlds.” Ju this case a given son is competent to suc-
ceed to the adopting father’s father, &e. Pamcrishna who, according to the form urdained for
adoption, was adopted as the son of Rumtonvo, will take the herit ge of his adopting satker's fae
ther (Ramhury.)

No. 1V. NORTHERN DIVISION OF BUNDLEKUND.

ANSWER,

A widow adopts a son with the consent of her husband, should her hesband and father-ine
law die leaving no children, that san, so adopted. on account of his being the representative of «
true son, will succeed to the property real and personal of both the deceased persons. ‘This opinion

is conformable to all the laws of' inheritence ; and the authotities for it are the doctracs of
Menu, &c. laid down in the Afitacshar t and othorebugks, “ He is called a son given whom bis
father, or mother, affectionately give as a son, being alike and in a time of distress, confirm-
ing the gilt with water.” ** A son, formed of seminal fluids and of blood, proceeds from his
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father and mother as an effect from its cause: both parents have power for just reasons, to give,

io sell, or to desert him; but let no man give or accept an only sou, since he must remain to

raise up a progeny for the obsequies of ancestors.” “ Nor let a woman give or accept a son,

unless with the assent of her lord.” Of the man, to whom a son has been given, adorned with

every virtue, that son shall trke the heritage, though brought from a different family.” “A giv-

en son must never claim the family and estate ef his natural father.” The funeral cake fol-

lows the femily and estate; but of him, who has given away his sons, the funeral oblation is

extinct.” ** By a son, a man conquers worlds; by a son’s son, he enjoys immortality; and, af-

ierwards, by the son of a grandson he reaches the solar abode.”

No. V. BENARES CITY COURT.

ANSWER.

lt is declared in the Nirnaya sindhoo aud Prayashcheetta ratna on the subject of acts to be

avoided in the (Cali) present age that‘ the son of the body and the son giver will be affiliated

for offspring.” Under this view of the case in the Cult age no filiation is legal but that of a son

legally begotten by a man himself and ofa som given by his natural parents. It is clearly laid

down in books of law treating of Inheritance that the wife and other heirs down to the degree of

the fellow-student, derive the right of succession to the estate ofa deceased person on failure of

his true legitimate or succedatieous son and so in default of a true legitimate son, the claim of

iuheritance of a (succedaneous, given son is established. * Among thiese, the next in ortler, is

hei, and presents funeral oblations, on failure of the preceding.” = According to the doctrine

at Yajnyawaleya, the son given has a legal claim to the whole property of his adopting father.

“A son begotten by a man himself on a faithful wife, the son of bis wife begotten by a kinsman,

a son by a twice. married woman, the sou of an unmarried girl, the son of an appointed daughter

and a son of concealed birth, are heirs to kinsmen. A son given by his parents, a son brought,

. son rejected, the son of a pregnant bride, a son selfsgiven, and a son made by adoption are not

éeirs to kinsmen 5” according to this laiter doctrine it would appear that a given sow has no right

:o inherit from his (adopting) father’s kinsmen, but it must not be alleged thut he is incompetent

‘9 take his grandfather's heritage. Menu;-—* The son begotten by a man himself in lawfal

wedlock, the son of his wife begotten in the manner before mentioned, a sen given to him, a son

wade or adopted, a son of concealed birth or whose rcal father cannot be known, and a son

vajected by his natural parents, are the kinsmen end heirs. The son of a young woman un-

warried, the son of a pregnant bride, a son bought, a son by a twice-matried woman, a son self-

sven, and a son of a Sudra, are the six kinsmen, but not heirs to collaterals.” Baudhayana :—

Participation of wealth belongs te the son begotten by a man himself in lawful wedlock, the

-ot of his appointed daughter, the son begotten on his wife by a kinsman legally appointed, @

2 given, a son made by adoption, a son of concealed birth, and a son rejected by his natural pa-

vats, Consanguinity denoted by a common family appellation, belongs to the son of an unmar-

id girl, theson ofa pregnant bride, a son bought, a son by a twice-married woman, a gon self.

veo, and a son of a priest by a Sudra.” Vrihaspati :—'A son given, a son rejected, a son

saght, a son made through adoption, and a son by a Sudra; these, if pure by class and irre-

soachable for their conduct, ave held in a middle degree of estimation.” | According to the

volaines of Menu, Baudhayana, and Vrihaspati, (who is the heavenly teacher,) the right of inherit-
EF
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ance of a given son to the estate of his kinsmen is clearly established. Nor is there any diserepan-

cy between the doetrines of Hurita and of those holy saints already named ; Mitra misra reconciles

the doctrine of Harita, by referring it to the case of a given son of a different tribe, but not to

the case of aim of equal class to which the doctrines of Menu and others are referred. Bu: the

following doctrine recognizes his right of succession to the estate of his father; «* A son, son’s

son and great grandson have theright of inheritance from their ancestors ;” this doctrine is con«

formable to the authorities above stated. The term ‘son’ in its legal acceptation includes the great

grandson. ‘The legitimate son is the sole heir of his father’s estate.” Menu declares treating of

the right of succession of a true legitimate son, ‘ Not brothers, nor parents, but sons, if living, or

their male issue.” By the same rude the inheritance devolves also on a succedaneous son, as the

term son here used includes both them and the great grandson. Without reference therefore to the

texts declaratory oi his right to succeed to kiusmen, shouid a widow adopt a son Ramcrishna to

be the son of Ruméonoo and grandson of Ramhury according to the forms ordained for adoption

with the consent ef both her husband and fatier-in-law, that son by virtue of his becoming the

son of the adopter and this grandson of his father, succeeds to their estate. A given son of equal

class, is competent to take the heritage of his -dopting father and also of his adopting father’s

father j this exposition is conformable to law.

No. Vi. ZILLAH JOUNPORE.

ANSWER.

According to law Kamerishna is entitled to succeed to the property, real and personal, left by

both Ramtonoo and Ramhury.

AUTHORITY.

Mitaeshara:—“ As the son, grandson, and great crandson have the right to the estate of their

ancestors, so on failure of the preceding heirs a brother’s son derives a right of succession.”

No. VIL. ZILLAH GHAZEEPGRE.

ANSWER.

Ramtonoo, (a brahmin,) three days previous to his death, desires his wife (Huripriya) to a-

dopt a son and dics ; afterwards his father, Ramhury, hears of the direction, and baving given

his assent thereto, dies. The consent of the father-in-law is superfluous. Rmcrishna, who was

adopted for offspring, has the right to the estate af Ramtonoo and also of Ramhury.

AUTHORITIES.

Gautama :—* A son, begotten after partition, takes exclusively the wealth of his father,”

Menu :-—« By a son, a man conquers worlds; by a son’s son, he enjoys immortality ; and,

afterwards, by the son of a grandson, he reaches the solar abode.” Of the man, to whom a

son has been given, adorned with every virtue, that son shall take the heritage though brouglit

from a different family.”

Yajnyawaleya ;-—“ The avainments of worlds, immortality and heaven, depend on a son,
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grandson and great grandson.” <The wife and the daughters, also both parents. brothers like ~

wise and their sons, gentiles, cognates, a pupil and a fellow-student on failure of the first among

these, the next in order is indeed heir to the estate of ove, who departed for heaven leaving no

uiale issue. This rule extends to all persous and classes.”

The adopted son Ramerisina is ove of the twelve descriptions of sons, and Ramkury gave

his consent to his adoption ; in tis case be becomes the son of Ramtonoo, and the grandson of

Ramhury, and is entitled to succeed to their estate. No other person can legally ¢laim the herit-

age while a son or grandson exists. According to the authority of Gauiama, the right of a

person to the estate of his father and grandfather is established at the time of his birth. Ac-

cording to the ductrine of Yejuyawaleya, “ the term apootra (a person leaving no male issue”)

signifies a failure of descendants down to the great grandson,

No. Viil. ZILLAH MIRZAPORE.

ANSWER.

Tifa woman, in pursuance of her husband’s desire, adopted a son, he is heir to the estate of his

Sadopting) fether. ‘These twelve sons have been propounded for the purpose of offspring, be-

soas begotien by a man himsel!, or procreated by another man, or received ‘fer adoption)

os voluntarily given. Among theze, the first six are heirs of hinsmen ; these are enumerated by

Devala,

Of the man to whom a son has been given adarned with every virtue, that son shall take

his heritage, though brought from a different family.

As Menu says, ‘(A given scn must never claim the family and estate of his natural father.”

Whatever wi tow adopis a son wiih the permission of her father-in-law, the adopted son may be

hiisbeir. It is laid down in the Menu Sunyhita, **To three ancestors must water be given at their

obsequies ; for three the father, his father, and the paternal grandfather) is the funeral cake or-

dained: the fourth in descent is the giver of oblations to them and their heirs, if they die without

nearer descendants, but the fifth bas no concern with the gift of the funeral cake.” Ifa person

has no legitimate son of his own son, his grandson of awther description may be hie heir.3 2 ip

No. IX. ZILLAH GORUCKPORE.

ANSWER.

A widow of a childless person, with the consent of her late husband, adopts, agreeably to

the prescribed forms, a boy in every respect fit fur adoption. Such son so adopted, is entitled

to succeed to the property of his adopting father’s father, if the latter died leaving neither son,

grandson, nor great grandson.

AUTHORITIES.

The doctrine of Culuca Bhutta commenting on the Text of Menu ;-—‘‘ To three ancestors

must water be given at their obsequies, for three is the funeral cake ordained, the fourth is the

giver of oblations to them, but the fifth has no concern.” The meaning of this verse is that to

three, that is the father, his father, and the paternal great grandfather, water must be offered;

to the sae three must oblations of food be made. Phe fourth in descent is the offerer of the

oblations and libations, but the fifth is not included. Therefgre subsidiary grandsons acquire a
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right to the estate of their adopting father’s fathers who dic leaving no male issue, in the same

manner as true grandsons whose right is established by the following text: —* By a son a man

conquers worlds, By a son's son he enjoys immortality,” &c. The adopted son obfains the

liteage both of the maternal and paternal grandfather by means of lis adopting father. Ac-

cording tothe doctrine of Aurshuayana, “As many as there may be degrees cf forefathers, to so.

many the adopted sons anid the rest,” &e &e, It is also stated in the Dattaka Mimansa that

the grandson of the adopted son should offer oblations to three ancestors, one of whom is the

father of the adopting father,

The toxts of Catyayana; © The rule shall be the same wiih regard to the debts of the grand-

father.” «After the death of his fatler, the debts of his grandfather must be carefully dis-

cliarged by the grandson.” Those and other texts declaring that a grandfather's debts must

be paid by a grandson with interest, if there are assets, aud without interest if tuere are none,

denote that the grandson succecds to the estate. His compliance with the terms of succession

is the cause of his right, as wages are tle recompence of a person hired for a certain task.

“The son, grandson, and great grandson, confer great benefits on their father and ancestors,

Propinquity in the order of succession depends on the greater or less degree of ben fit confer-

red. ‘This has been expressly assigned to bethe cause, Now itis obvious that the son. graud-

son, and great grandson, confer great benefits, and whoever confers the greatest benefit
on a deceased proprietor succeeds to lis wealth. ~The text ordaining that debls are to be

paid by sons and grandsons, and the text treating of ancesirel property which declares the

ownership of father and son to be equal, Yn treating of the succession to. the grandfather's

property, it is laid down thatthe son and grandson must pay the debts ; also that the owner-

ship of father and son is equal. — It follows therefore, that so long as there is a grandson in

the mate line, the grandson in the female has uo title to the inheritance ; for the grandson in

the male line covfers both sp‘ritual aud temporal benefits by paying off his debts and offering

the funeral oblations, whereas the grandson in tie female line only offers the oblations. It is

on this account that tue daughter is inferiorto the son. Ti (eating of the succession of a daugh-

(er, itis laid down that a grandson, even though he do votinberit aiy wealth from Ins graud-

father, should nevertheless pay off his deb(s and perform: his obsequies in order to ensure his

ancestors’ permanent bliss in heaven, and that on the conferring of those benefits alone, the

suvcession depends, and that the benefits conferred by a grandson in the female line are less

than those conferred by a grandson in the male line. This is according to the Verumétrodaya.

lu the Dayabhaga it is stated, that the conferring of the benctits on the deceased, constitutes

the foundation of the right to his property. As the father, grandfather, and great grandfather,

are released from the debt due by them to their ancestors by means of the offering performed by

their sons, grandsons, and great grandsons ; the three latier succced to the estate of the former.

“ A woman should not of her own authority adopt a son.” —_* An only son should not be adopt-

ed.” “ He is the means of salvation to many generations.” These texts of Apararca or as

doption, aud cited in the Daitaks Mimansa, are all corroborative, and it also appears from the

text of Hemadri cited in the Nirnaya sindhkoo, that the funcral obsequies for an adopting fa-

ther should be performed in the same manner as for a natural father. Logical inference also

establishes this doctrine, as appears from the text of Vrihaspati ; ‘if no decision were made

according to the reason of law, or according to the immemorial usage, (for the word Yueti

admits both senses}, there might be a failure of justice.” From this text of Vrihaspaté it ia
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waderstood that ( Yucti) ratiocination is a principal body of law. — Under these circumstances

it appears that the right of inheritance of such subsidiary grandsons should be admitted to the

property of their adapting father’s fathers. Jimuta-vahana makes the term “ father” to include

the futher, grandfather, and great grandfather. The text of Yajnyawaleya :--“ The ownership of fa-

ther and’son is the same in the Jand which was acquired by his father.” Vrihaspati says, ‘ OF

property acquired by the grandfather, whether moveable or immoveable, equal shares are ordain-

ed for the father aud son.” Vishau says, ‘ In the estate inherited from the grandfather, the

ownership of iaiher and son is equal.” — Yajnyawalcya says, “‘ Daughters share the residue of

their mother’s propeity, after the payment of their debts.” Here the term ‘ mother” is used for

the succession of a grandson to his paternal grandmother’s estate. On failure of a son, grand-

sons are entitled to inherit from their grandfathers, Gautama ordains: “ He who has received

the estate of a proprictor, must pay the debts of the estate.” «The son and grandson must dis-

charge the debts contracied by their ancestors.” By the discharge of the debts of a paternal

grandmother by her graudsou, he acquires the right of inheritance.” As is laid down in the AZi-

tacshara ; * The inheritance first goes to a son of the body next to the son’s son, and lastiy ta

the great grandson.” The son and grandson must discharge the debts contracted by their

ancestors.” Thergtore by virtue of the sacisfaction of the debts by a grandson and by fis pre-

senting the funeral cake, he takes his heritage in the like manner as a maternal uncle acquires

the rig!it inheritance. Menu says, “Then on failare of such kindred, the distant kinsman shall

be Ici.” The word distant kinsman (Saculy¢) includes the Sugotras, Samanodgacas, maternal

uncles, &c. three descriptions of Bundhoo or kinsmen. According to the doctrine of F jaya-

walcya, the term (Buadhvo) or kinsman, means the maternal uncle, &c. Tf this interpretation

be nat received, how can a maternal uncle and his son inherit. | The author of the Viramitro-

daya explains the words Saculya and Bundioo contained in the doctrines of Menu and Yajny-

awalcya, by supposing them to denote the maternal uncle. The following doctrine af AZeuu as

‘adduced in proof of the opinion ; ‘ The son begotten by a man himself in lawful wedlock, the

son of his wife begotten in the manner betore-mentioned, a son given to him, a son made or a-

dopted, a sou of concealed birth or whose real father cann.t be known, and a son rejected by

his natural parents, are the six kinsmen and heirs.” According to the exposition of Calixca

Bhutta and of the authors of the AMitacshara and Viramitrodaya, a given son of a brother may

succeed to the estate of his adopting father’s brother on failure of his son and other legal heirs

by reason of his conferring benetits on him. Under these cirenastances if it be alleged that a sub.

sidiary granilson wii: confers the benefits on his adoptiny father's father, is not entitled to inherié

Jrom him in like manner as from kis adopting father, the dec: ration is wrong. Yajnyawaleya

says, * The ownership of futher and son isthe same,” &e. Any Parvana or double rite performs

ed for tie sake of the grandfather, must be considered as otiered to the other ancestors of the

same family. ‘The word father means the sons of the proposi¢us, The word son inclides all

those persons who aie competent to perform the Parvana or double rite, — This exposition is

given by Sricristaa Turcaluncara,
G
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No. X. BARELLY PROVINCIAL COURT OF APPEAL.

ANSWER.

It is understood that one Ramtonoo, the legitimate son of Ramhury, died previously to par-

tition, in the life time of his father. Ramerishna is the adopted son of the widow Huripriye

who obtained permission of her husband famtonov, to adopt a son, and of the said Ramhury

(her father-in-law,) in this case the adopted son of Huripriya, (the widow of Ramtonoo,) who

is the son of Ramhury is entitled to succeed to the whole property both of his futher ( Ramtonoo )

and his grandfather (Ramhury.) ‘This opinion is delivered according to the doctrine laid down

in the Mitacshara, Vivada-chintamani, Vivuda-chundra, Vyavahara Mayucha and Duya Datta.

AUTHORITIES.

To the wealth acquired by the grandfather, his son, and grandson have an equal right. Vri-

haspati: — In wealth acquired by the grandfather whether it consist of moveable or immovea-

ble, the equal participation of father and son is ordained.” Yajnyawalcya declares, ‘‘ The owner-

ship of father and son is the same in land which was acquired by his father, or in a corrody, or

in chattels.” Catyayana;—‘ It is proper that an equal distribution of the grandfather’s estate be

made among the father and brothers.” Yajnyawaleya :— But to grandsons by different fathers

shall be allotted the portions of their respective fathers.” Vishnu :—"* The ancestral property

shoukl be divided by the heirs according to the shares of their respective fathers.” Catyayana

propounds, ‘ Should a son before partition die, his share shall be allotted to his son, provided

he had received no portion from his grandfather’s estate. That son’s son shall receive his fa-

ther’s share from his uncle, or from his uncle’s son ; and the same proportionate share shall be

allotted to all the brothers, or if that grandson be also dead, let his sou take the share, beyond

him succession stops.”

No. XI. ZILLAH AGRA.

ANSWER.

An adopted son has a right to the property of his adopting father’s father, &c. should he

Jeave no male issue. Culluca Bhutta has recognized his right of succession in illustrating the

doctrine of Menz. Should the sou be adopted according to the forms ordained for adoption, he

will take the wealth of his adopting father’s father, &c. who died without issue, and will offer

the funeral cake to him. The authority for this is contained in the passage of Vajnyawalcya,

Menu :—« To three ancestors must water be given at their obsequics, for three (the father, his

father, and the paternal great grandfather, is the funeral cake ordained ; the fourth in descent

is the giver of oblations to them an:l their heirs, if they die without nearer descendants ; but the

fifth has no concern with the gift of the funeral cake.” Yajnyawaleya ;—‘* Among these, the

next in order, is heir, and presents funeral oblations, on failure of the preceding.” Qn failure

of the son of the body, and of so forth, a given son succeeds to the wealth of his father, this opi

nion is declared in the Munmastha Mookavalee ; ‘‘ Not brothers, nor parents, but sons, if living,

or their male issue, are hcirs to the deceased,”
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No. XII. ZILLAIL ALLIGURH.

ANSWER.

Should a widow adopt a son with the consent both of her husband and father-in-law, that

son succeeds to the whole pioperty of his father and also to that of his grandfather, if he (the giv-

en son) be of equal class and adopted according to the mode prescribed by Vasishtha and

Shownaka for adopting a son ; that he has a right to the estates of both his father and grandfa-

ther is established by the doctrines of Menu, Vajnyawalcya, and of other lawyers laid down in

the Murmastha Mookta-valee, Bhugabunta-Bhaskara, and Viramitrodaya.

AUTUDORITIES.

Menu:—* Of the man to whom a son has been given, adorned with every virtue, that son shall

take the heritage, though brousht from a different family.” If brought from the same family

he succeeds a fortiori.

Baudhayana: —“ He pronounces the real legitimate son, the son of an appointed daughter,

the wife's son, the son given and made, the son of concealed origin, and the deserted son also,

participators in the estate,—the son of amunmarried daughter, the son received with a prege

nant bride, the son bought, the son of a twice-married woman, also the son self-given, and the

Nishada or son of a Sudra, he pronounces partakers of the family.”

Menu :—“ Of the twelve sons of men, whom Menu, sprung from the self-existent, hasmamed,

six are kinsmen, and heirs; six not heirs, except to their own father, but kinsmen. The son be-

gotten by a man himse‘f in lawful wedlock, the son of his wife begotten in the manner before

mentioned, a son given to him, a son made or adopted, a son of concealed birth or whose real fa-

ther cannot be known, and a son rejected by his natural parents, are the six kinsmen and heirs.”

Jt appears that the son of the wife and the rest are competent to succeed to the estate of their

grandfather, &c. Mlenu subjoins; “To three ancestors must water be given at their obsequies.”

Yajnyawaleya having propounded the son of he wife and the rest, says, “‘ Among these, the

next in order is heir, and presents funeral oblations, on failure of the preceding.” Under

these circumstances from the use of the term (2ikta) ‘ wealth,” from the passage ‘six are

heirs of kiusmen,” and the passage ‘‘’To three ancestors must water be given at their obse-

qqnies.” It follows that a given son is entitled to succced to the whole wealth of his (adopting

father and succeeds to his grandfather in like manner as a true legitimate son, through his adopt-

ang father. A given son is a substitute for a true legitimate son of the body, aud where the sub-

olitulion is admitted, the sun so substituted obtains the rights.

No. XH. ZILLAH BARELLY.

ANSWER.

A person named Ramtonoo leaves directions with his wife to adopt a son, and then dies,

leaving his father (Ramhury) him survivinge Afterwards Ramhury dies. The widow BHuri-

priya adoptsa son Ramcriskna. In this case is the son entitled to take the property of his a-

dopting father only or that of his adopting father’s father alsg ? To the above the following is
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the rcply. A widow is competent wih the consent beth of her husband and father-in-law to a+

dopt a son by procuring the ceremonies of Homa or burnt-oflering, &e preseriduc in law to be

performed by a brakmin, The right ef the son given who may have heen atlopied in due form

to the estate of his natural fathcr and his relation to that person will cease, bul be accuires con-

nection with the estate ard family ef his adopting father by virtue of the «Jopuon, Tie

filiation of a son adopted by a wife is legal and in the like manper a son adopted by a daugh-

ter-in-law becomes her father-in-law’s grandson. On failure of a principal a substitute is alow-.

ed Asoilis substituted by the virtuous for liquid butter.”

The son, sen’s son and great grandson; the next in order, according to the dvctrine of holy

saints, succeed to the estate of a deceased, ou failure of the preceding. Lu defiu-t of the suce

cedaneons son and of the tyne son, grandson and great grandsous, “the wile, and daughicrs,

taand so forth, on failure of the first among these, the next in order is indeed licir to the ts
S ,

of one who so parted fer heaven.” The word ‘son’ inciudes a given son, and the term © on fitiuze

of a son” means in detault both of the true and succedancous sons. Tie objection shoul set

be raised that the term son includes an adopted son, but at the term grandson does not in-

clude the adopted son ofason. The son adopted by a witow is appointed to perfurn the fu-

neral ceremonies, and tu preserve from extinction the family of her father-in-law and husband, on

which his right succession is founded, noton relationship. It is declared in the law of inherit-

ance that the heir derives his right to it hy performing berctits towards the deceased.

That Ramerishna adopted by Huripriya with the cousent of her husband and father-in-law

sueceeds,to the entire estate of kis adopting father and of his grandfather may hence be tuferred ;

hoth have dicd without leaving sons, this opinion is agreeable to the doctrines of the Aitacshg-

ra, the Viramitrodaya, the Vyavahara-mayucha. aud other authorities.

No NIV. ZILLAH CAWNPORE.

ANSWER.

Ramervishna, the person duly adopted by Huripriya, is empowered to offer the funcral cake

and water at the appointed seasons to Ramkury aud Ramtonco, and being competent to pere

form all the observances of his tribe, becomes an adopted meinber of the ,amily avd heir to the

property of Ramhery and Ramtonoo, This opinion is agreeable to the doctrines o” Men, the

Mitaeshara, the Dattaka Mimansa, the Dattaka Chandrika, and accords with the established

usage of the country. ‘The authority of Vriddha Gautama laid down in the Dattaka Chandr ika,
««Tue sons given, purchased, and the rest, who are adopted, from those of his own geueral fa-

mily, by observance of form, acquire the state of lineage (gotratz) to the adopter. But the re-

Jation of sapinda, is not included.”

Menu declares, “ A given son must never claim the family and estate of his natural father 5

the funeral cake follows the family and estate, but of hi, who has given away his son, the

funeral oblation is extinct,”
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No. XV. ZILLAH MEERUT.

ANSWER,

A person destitute ofmale issue, previously to his death, desires his wife to adopta son and thes

dies. Afterwards his father approves his directions, giving his assent thereto, and dies before

he adoption. The widow “ubsequently adopts a soa; that son ts entitled tu sucered to the

cbele estate of both uf kis (adupting) father and adopting futher’s father ; as appears from tue

commentary by Culluea Bhutta on the doctrine of Menu:—‘*'To three ancestors must water be

viven at their obseyuios; for three (the father, his father, and the paterual great grandfather) is

‘he funeral cake ordained: the fourth in descentis the giver of oblations fo thei, and their heirs,
oe

‘fthey die without nearer descendants; but the fifth has no concen with the giff of the funeral
2cake, The meaning of this verse is, that to three, that is, the father, yrandtather, and great

ctandfather, water must be offered, and to the same three must eblations of food be made ; the

oncth in deseent is the oTerer of the oblations and libations, but the fifth is uot included. Suc+

.gfaneous grandsons acquire the right of inheritances to the estate of their grandfathers who

.deaving ne meleissue. “ By ason, arian conquers worlds; by a son’s son, he enjoys im-

cagriality.” Phe suceession of a grandson to his grandfather's estate is ordained by law. The

sliewig doctrine of Burdhayana is laid down in the Viramitrediaya:—* Participation of

cealth belongs to the son begotten by a man himself in lawful wedlock, the son of his appoint-

daughter, the son beyotten on his wife by a kinsman legally appointed, a son given, a son

sale by adoption, a son of concealed birth, and a son rejected by bis natural parents.” The

,ieaiion merely goes to ascertain, whethcr a given son is competent to inherit the wealth of his

Jopting father’s father: yet from the mention of Ramlary’s intention of adopting one of his

wotheu’s sons, itis presumed that one of these relatious is alsoa claimant; but it appears that

vs adoption did actually take place antil after the death of Ramhury, after which event Ram-

rishna was adopted, The claim therefore of the nephew I apposition to that of the adopted

is, ts totally mugatory and groundless; were it othcrwise, ali the laws relative io adoption would

+ superceded,

No. XVI. ZILLAH SAHARUNPORE.,

ANSWER.

According to the doctrine of the Mitacshara, AND INDEED ALL OTHER AUTHORITIES;

‘réprtga not having made the adoption in the presence of Ramhury, the latter dying previ-

iv without leaving either son, grandson, or wile, Ramerishua (adopred after the decease of

atary) is NOT ENTITLED to succeed to his estate, the rightful heirs being first his brothers

‘heir Jegitimate childcen, and in the event of none existing, lis otuer relations, according to

rules of Inheritance. JTuripriya, who adepted Ramerishna with the corsent of her husband,

ane after bis death heir to his property; and will be succeeded on her deccase by Rani-

sina. The consent of Ramhury to the adoption is establ.shed, but by reason of the adeption

s heing made during bis fife, and likewise as he did not expressly constitute Ramerisiua his

»,in the presence of a Punchayet, the latter cannot obiain his property. Tad however the

H
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adeption been made during the life of Ranhury, Ramerishna unquestionably would have beea

enitled to succeed to his estate,

Mitacshara :~-'The wife and the daughters, also both parents, brothers likewise, and their

sons, gentiles, cognatcs,a pupil, anda fellow-student, on failure of the first among these, the next

in order is indeed heir to the estate of one, who departed for heaven leaving na male issue,

‘This rule extends to all (persons and classes.)”

No. XVIT. ZILLAH MORADABAD.

ANSWER.

Rumionoo, (a Hincdoo,} in his last ilIness and a few days before his death, desires his wife

Huripriya to adopt a son. Ramtonoo dies, leaving his father (Ramhury) surviving him. Ramhury

( Raitonoo’s father; lives about three years after his son (Ramtonoo) and then dies leaving uei-

ther widow nor child ;~-a short time after the death of Ramionoo, Ramhurry hears of his (Ram

tonoo’s) having left directions with his (famtonoo’s) wife (Huripriy1) to adopt a son, anl he

approves those directions. Huripriys, after the death of Ramhury, adopted a son R-merishna

(perfectly cligible for adoption) as her own son. There are eleven descriptions of sons besides

him who is begotten by aman himself in lawful wedlock ; among those sons the given son is

enumemated. Adoption is only intended to obviate a failure in the offering of the funeral obla-

tion to the father and grandfather (if they died childless, and for the purpose of creating an heir,

Under these circumstances, according to the Dhurma Shastru or law of Taheritance, Ramerish-

na, whois adopted by Huripriya, the widow of Ramtonoo, with the consent of both her hus-

band and father-in-law (famhury) is competent to present the funeral exhe and water to those

persons deceased, and they will receive them by him, in consequence of which Ramerishn? is

entitled to succeed to the property lett by both (Ramtonoo, the husband of Elwipriya, and Ram-

Aury, the father of Ramionoo, ) according to the doctrines of Menu laid down in the AMfenu Sung-

hita in the Oth chapter; passages one hundred and eighty-five and sis, and also of Vridhee Vré-

Aaspatt and Yajnyawaleya.

AUTHORITIES,

Menu:— We is called a son given, whom lis father, or mother, affectionately give as a sou

being alike, and in a time of distress, confirming the gift with water.

Sages declare, “‘ these eleven sous (the son of the wife and the rest) as specified to be sub-

stitutes for the real legitimate son ; for the sake of preventing a failure of obsequies.”

Vridhee Vrihaspa ti :— As oil is substituted by the virtuous for liquid butter, so axe eleven

sons by adoption substituted for the legitimate son, and appointed daughter.”

Menu :--“ Not brothers, nor parents, but sons, if living, or their male issue, are heirs to the

deceased.” “To three ancestors must water be given at their obsequies, for three (the father,

his father, and the paternal grandfather) is the funeral cake ordained: the fourth in descent is

the giver of oblations to them, and their heir, if they die without nearer descendants, but the

fifth has no concern with the gift of the funeral cake.”

To the wealth of a childless person, his grandson, of another description, derives a proprie-

tory right ; amongst these, the next in order, is heir, and presents funeral oblations, on failure:
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of the preceding; not brothers, nor parents, but legitimate sons, on default of them the illegi-

timate sons are heirs of the deceased. Tn the C Ui age, the sons of another description must

not be taken as offspring but only the son of the body, and the son given; so also in the present

age a voyage beyond sea and the slaughter of a bull at a sacrifice must be avoided.

No. XVITL ZILLAH FURRUCKABAD.

ANSWER.

The doctrine of Karshnayeni declared in the Hamadri:—* As many as there may be degrees

of forefathers: with so many, their own forefathers, let sons given and the rest associate the de-

ceased, In order,their sons with two forefathers, their grandson with (S.mam) one, (should do)

thesame. The fourth degree is excluded. This relation (of Sepindas) extends to three degrees.”

There is no particular offering for the forefathers on ordinary occasions; but on the anniversary

of the death, the obsequies should be performed with due form for a single ancestor. The parvie-

na or double right of a given son should be performed for both his natural and adopting fathers.

The son, grandson, and great grandson will perform the rites for the father, grandfather, and

great grandfather. ‘The fourth in descent his (adopted son’s} great grandson is excluded. A

given son must not coniine himself to the ceremony for his adopting father but must perform that

also of his natural father. The obsequies of the forefathers generally should be celebrated in

ordinary occasions and in the Amavasya, dull moon.) The following is the comment on the

doctrine of Devala treating of the twelve descriptions of sons, made by Jimutavahana in the

Dayabhaga:— These twelve sens have been propounded for the purpose of offspring, A-

mong these, the first six are heirs of kinsmen, The true legitimate son and the rest, to the

aumber of six, are not only heirs of their father but also heirs of kinsmen ; that is, of Sapin-

cas and other relations. The others are successors of their (adopting) father but not heirs of

collateral relations (Supindas, &¢.) A given son is competent to take the heritage and to of-

fer the funeral cake to his three ancestors.” Menu:—‘ Of the twelve sons of men, whom Menu,

sprung from the self-existent, has named, six are kinsmen and heirs ; six not heirs, except to

their own father but kinsmen.” —_All descriptions of sons are entitled to inherit from their res-

pective fathers. ““ Sons are sole heirs to the deceased.” Afenu rejains; ‘To three ances«

tors must water be given at their obsequies ; (for three, the father, his father, and the paternal

grandfather,) is the funeral cake ordained.” Culuca Bhutta comments on this doctrine to the

effect that the succedaneous grandsons derive the right to the estate of the adopting father’s

father, &c. who dies leaving no male issue. The property of a person goes to his nearest Sa«

piuda, male or female, on failure of such relative, a given sonis entitled to inherit from his a-

dopting father’s kinsmen, this is the explanation of the passage of Menu laid down in the Mi-

tacshara. ‘The doctrine of Menu declared in the Bhugavunta-Bhaskara and Vyavahara-mayu-

cha; ‘A given son must never claim the family and estate of his natural father : the fune-

val cake follows the family and estate, but of him, who has given away his son, the fune-

ral oblation is extinct.” By virtue of the extinction of the funeral oblation the family and

estate of his natural father ceases, the same rule holds good with respect to his brothers and

uncles, &c. So also the son of a given son in peiforning his father’s Sapinda-kuvana, Parva~

nu, §e> should associate his father’s adopting father, and the same rule applies to his son,
‘Phe saie practice will be followed by a son received according to the Dwyamushyayana form



XXXil APPENDIX.

ofadoption. Caéyayana says, ‘To three ancestors must the funeral cake be offered.” On failure

of the son, the son given inherits from his adopting father’s kinsmen. He is entitled to a fourth

part of the estate where a son of the body exists. | The son of an appointed daughter, the son

of the wife, a son given, and the rest, are of iwo descriptions; the absolutely adopted son and

Dwy imushryana or the son of two fathers. Upon which Vridha Yajnyawaleya and Devala

say; The Dwyamushayana sons should offer the funeral cake and water to two separately,

To two they should offer six Pindas, . By such practice they act virtuously. To two, the

meaning is to two sets of fathers. The will of the person adopting is essential to adoption. Vor

this reason the right of succession and filiation are both established. The text ef Catyayana ;

«* Whatever a woman dues by the order of her father, or her husband, or her son, is commend-

able if done by their desire. Whatever she may be directed to perform, she should perform

without loss of time.” As the widow Huripriy: adopted a son (Rameriskra) with the con-

sent of her husband and father-in-law, that son is entitled to take the heritage cf both his (adopt

ing father Ramfonoo, and adopting father’s father RamAury, and to offer the funeral cake to his

three ancestors,

No. XIX. ZILLAH ETAWA H.

ANSWER.

Should Huripriya with the consent of her husband and father-in-law adopt ason, he «id

succeed to the entire property according to the doctrines of Menu aud Yajnyawalcya ; « Of the man,

to whom a son has been givea, adorned with every virtue, that son shall take the heritage

though brought from a different family.” ‘Qn failure of the first among these, the next in or-

der,” &c, Should it be objected thet Huripriya herself is entitled to iuherit the estates of both

Ler husband and father-in-law, and therefore that the son ( Rameriskna) adopted by her cannot

be entitled to succeed; or should it be objected thatthe widuw herself has no right and a fortiori

her adopted sow has none, from the following texts of Nareda and Menu; Among brothers,

if any one die without issue, or enter into a religious order, Jet the rest of the brethren divide

his wealth, except the wife’s separate property. Let them ailow a maintenance to his women

for life, provided these preserve unsullied the bed of their lord ; but if they behave otherwise,

the brethren may resume that allowance.” ‘Of him who leaves no.son, the father shall take

the inheritance, or the brothers.” ‘The following {exts are adduced in reply ; * Let the wife

of a deceased man, who left no male issue, take his share, notwithstanding kinsmen, a father,

a mother, or uterine brother be present ;” this is the doctrine of Vujnyawaley,a. “The widow of a

childless man, keeping unsullied her husbanc’s bed, and persevering in religious observaness,

shail present his funeral oblation and obtain (his) entire share ;” this is ordained by Menu and

others, and by these texts Huripriya is declared competent to succeed to the wealth of her kusband,

The texts reciting the opposite doctrine refer to a case of undivided property between a bro-

ther and widow but not to that of a divided estate. Should it be asserted that a widow has a

right to succeed to the perso ,af but not to the read estate by reason of the following texts; ‘“ Let

the wife on her husband’s death take his personal*property but not his real estate. Even

though she live retired, a woman is not entitled to take real property.” The following éeats are

adduced in reply ; ** Dying before her husband, a virtuous wife partaks of his consecrated fire :

or, if her husband die (before her, she shares) his wealth; tis is a primeval Jaw, Hayiag takes
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liis ooveahle and smmoveable property, the precious and the base metels, the grams, the liquids,

and the clothes, let her duty offer his monthly, half yearly, and other funeral repasts.” By this

teat of Pra/apati, the right of a widow to the imuoveable property is clearly established. The

tests reciting the opposite doctrine refer to the case of a polluted widow who is incompetent to

inborit the rcal property. Aamcerishna, through his adopting mother Huripriya, succeeds to the

estate of Rumtonoo. it should not be alleged that he has a right to the estate acquired by

Rantonso only, but not to that of Ramhury. A son derives the right to his father’s acquisiti«

gas, and by that son a grandson acquires the right to them. Yejynyawaleya says, “The owner~

shin of father and son is the same in land which was acquired by his father, or in a corrody, ox

wr chattels.” Suould damtonoo have been entitled to succeed to the wealth of his fatier,

thveugh him Ramerishaa the adopted son of Iuripriya will succeed to the estate also, I! Ram~

tose should have been excluded froi the inheritance of lis father on account of some fault,

Yn this cose Bamerishua is not entiied to inherit fom Ramhkury, Opinions should be delivers

sording to the respective usages of different countries. ‘A person must follow the usage

wf the country in which he resides, and the law cstablished for lis family, provided he be ine

dependant,”

No. XX. MOORSHEDABAD PROVINCIAL COURT OF APPEAL.

ANSWER.

In the (Wali) present age from the absence of (Sugoon) good qualities, the adopted son is

on vy « entitled to inherit from his wdopting father Lut not from the grandfather ; in other words

t han having been adopted in the present age is (Neergoon) void of good qualities 5 in

case » he shall eur take the heritage of his father but not of the grandfather. There is no
perteuar duct: ine v hich deciares lis right of succession by reason of his having beea adopt-

ed with the sunctiea of the grandfather, The doetriues of Narede aud Devala are thus laid

down in the beeade-ok Ainley

AUTHORITIES.

Parcda 2 Ascon begotten by a man himself in lawful wedlock, a son begotten on Lis wile
rf b

by a Kinsman, dre son of an appointed daugine:, the sou of an unmarried piri, the sonefapreg-

yum. bide, and a soa of concealed birth, a son by a twiceemarried Woman, @ sun rejected, a

on given by his neturcl pavents, a sou bought, a soa made by adoption, and a son selt-giver

> declared to he ivelve sons: auwonug these six arc heirs to kinsmen, six not heirs but kins-

Bevele:—“Tlicse twelve sons have been propounded fur the purpose of olfspring being sons

Legolten by a men tuiseif or procreated by another waa or received (for adoption) or volunta-

viy given among those, the first six are Lews of Kinsmen and other six inherit only from the fa-

fier,

‘The doctrine of Menu is cited by Vachuspati Misra in the Vivade-chintamant, which doctrine

sack: ales bunt coc giv nm son is one of he ficst six According to Luis enameration, a ven suit

vy ineeritivem ius lather’s collaicia: kiusives (Sepixdas) but Lis succession should be linited

wu the case of his being endued with goud quatitiis and not otherwise 5 this interprets fon is

I
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not clearly expressed in the Vivada+chinéamani, but in the Mitacshara there is the folldwing pas+

age,

Although Menu having premised two sets of six sons, declares the first six to be heirs and

Kinsmen and the last to be not heirs ; the true legitimate issue the son ofa wife, a son given,

and one made by adoption, a son of concealed origin, and one rejected (by his parents, are the

six heirs and kinsmen. The son of an unmarried woman, the son of a pregnant bride, a son

bought, a son by a twice-married woman, a son self-given, and a son by a Sudra woman, are six

not heirs but kinsmen. That must be expounded as signifying, that the first six may take the

heritage of their father’s collateral kinsmen (Sapindas and Samanoducas ) if there be no nearer

heir; but not so the last six, * yet” the variation which occurs in the institutes of Vasishtta aud

the rest, respecting the enumeration must be understood as founded on the difference of good

and bad qualities; in consequence of which the author of the Dkurmarulneeya Dayabhaga did

not cite the passage of Menu in his work but used the doctrines of Devala, &c. by reason of the

absence of good qualities in the present age.

No. XXI. ZILLA BEERBHOOM,

ANSWER:

Ramtonoo dying, and leaving no heirs of his body, and Ramhury his father shortly after likes

wise dying childless, the son adopted conformably to the Shastras by Ramtcnoo, succeeds to ald

the property both real and personal (whether derived by descent or otherwise acquired, bath of

his adopting father and of his grandfather since by adoption the filiation of the son is ereated

complete in every respect. This is the doctrine of the Dayabhaga, Datiaka Durpana, and other

authorities current in Bengal.

AUTHORITIES.

The doctrine of the Calica-purana is thus laid down in the Dattaka Durpana: “Te, O Lord

of the earth; on whom the ceremonies should be performed under the family name of his fa«

ther, is not deemed a son until the ceremony of tonsure have been completed ; he becomes the

son of another, under whose family name it is performed.”

They take the whole estate of a father, who has no legitimate issue by himself begotten,

but, if there be a true son, such of them, as are of the same tribe with the father, take a third

part, this doctrine is declared in the Dayabhaga.

No. XXIT. ZILLAH DINAGEPORE.

ANSWER.

Ramtonoo (a Hindoo) in his last illness, and a few days before his death, desires his wife to

adopt ason; Raztonoo dies leaving his father (Rambury) him surviving. Ramhury ( Rama

torsos father) lives about three years after his,son ( Ramtonvo) and then dies leaving neither

widow nor child. A short time after the death of Ramtonoo, Ramkury hears of his ( Ramtonoo's)

having left directions with his ( Ramtonco’s) wile to adopt a son and he approves of tliose di-



APPENDIX. AXXYV

rections. Children of the brother of Ramhury were brought to Ramfury in order that he might
chuse one for adaption. He selected one of the children to be adopted by Huripriya (Ram

éonoo’s widow) but its adoption was prevented by the death of its father (Ramhury’s brother.)
Ramlury spoke of his intention of getting Huripriya (the widow of Raméonoo} to adopt this

child, aud he (Ramhury) after that disappointment spoke of his having trusted to Huripriya

(Ramtonoo's widow) to select a proper person for adoption, Huripriya, after the death of Ram.
hury, does select a proper person. In this case that son has a right to the property real and
personal left by both the father Ramtonoo and grandfather Ramiury, because Menu and others

have said, ‘* On failure of the son, the grandsons have the right of succession.” So in default
wf a legitimate son the adopted son derives a right of inheritance.

No. XXIH. MOORSHEDABAD CITY.

ANSWER.

According to law, Ramerishna suceceds to the estate of Ramtonoo his adopting father, and
also to that of Ramhury his adopting father’s father, who died leaving no children ; because

Ramerishna is entitled to present the funeral eake to his grandfather, &c. The grandfather

gave permission to Huripriya to adopt a son, consequently the son so adopted shall inherit

zcom him; this opinion is agreeable to the doctrine of Menu who holds the first rank among le-

gislators. Menu having premised two sets of six sons, declares the given son is one of the first

six who are both heirs and kinsmen, but it appears from the doctrine of Devada laid down in

the Dayabhaga that in the enumeration of thetwelve sons, he having taken the given son from

the first six who are heirs of kiusmen, that is to say of the collateral relations, &c. places him a-

mong tue number of the last six, who inhecit only from the father bat not from collateral relati-

ors, &c, As this doctrine contradicts the authority of Menu, therefore itis a settled rule that

the given son shall not be debarved from ihe inheritance of his grandfather, who left no legiti-

mate issue by himself begotten.

AUTHORITIES.

Menu :-—* OF the twelve sons of men, whom Men sprung from the sclf-cxistent, has nam-
ed, six are kinsmen and heirs ; six not heirs, except iv their own father, but kinsmen, The son
begotten by a man himself in lawful wedlock, the soa of bis wife begotien in the manner before
mentioned, a son given to him, a son made or adopted, a son of conecuied birth or whose pa-

rents cannot be known, and a son rejected by his natural parents, ave the six kingmen ani heirs,
‘Che son of a young woman uamarvied, the son of a pregnant brive, a son bought, a son bya
iwice- married Woman, a son self-given, and a son by a Sudra, are tue six Kinsmen, but not heirs
éo collaterals.”

Vrinaspoti:—~ Menu holds the first rank among legislators, because he has expressed in hig
sore the whole seuse of the Veda; no code is approved, which contradicts the sense of any law
promulgated by Alenu,
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No MALY. ZPTLLAH RONGPORL.

ANSWER.

A woman having by her husband’s desire, and with the consent of her father-in-law, adopt«

‘ed a gon, such son succeeds to edi the property real and peisonal cf kis adopting father and al-

ao of his adopting father’s father, sould the latter have no lineal male descendant. This doc-

trine is agreeable to law, Authorities laid down in the Dayabhaga. So Devala, after having

described the twelve sons, expressly declares, “These twelve sons have been propounded fox

the purpose of offspring; being sous begotten by aman himself, or procrea‘ed by another mat,
or received (for adoption or voluntarily gives. Among these the first six are heirs of kins-

men, and the other six inherit only from the father. Phe true legit’ mate son aud the rest, to

the number of six, are not only feirs of their fatter, but also heirs of kiasmen ; that is, of Sax

_pindas and other relations; the others are successors of their adopting father, but not heirs

of collateral relatious ( Sapindas, 42.) They take the whole estate of a fa:her, who has no legi-

timate issue by himself begotten.” — Menws—*s Tie son begotten by a man himself in lawtul

wedlock, the son of his wife begotten in the, manner before mentioned, a son given to lim, a

pon made or adopted, a son of coacealed bitth, or whose real father cannot be known, aad a

son rejected by his natuial parents, are the six kinsmeu and heirs, The sou of a young wo-

man unmarried, the son of a pregnant bride, a son bought, a son bya twice-married weman,

a son self-given, and a son by a Sudra, are the six kinsmen but not heirs to collaterals,” :

No. XXV. ZILLAH RAJSHALY.

ANS WER.

The consent of the husband is indispensidle to the validity of the adoption, but tat of the

father-in-law is superfluous. Ramtonoo dies, leaving directions with his wife to adept a son,

and his father Ramhury gives his sanction to the adoption and then dies; consequently the

adoption of Ramerishna is valid, but the adoption confers ou Rameriskna ra title to the pro-
ta this case accerding to theoO

bperty of his Ainsmen, that is of (Sapindas) collateral relations.

doctrine of Jimuta-vaiana (the author of the Dayabhaga) Ramevishna cannol succeed to the estate

of Ramhury but is entitled to that of Ramtonoo alone. The authorities fur this

of Vasishtha and Devala as quoted in the Oodsahatutwa and Dayabhaga.
are the deectrines

AUTOORITIES.

« A son formed of seminal fluids and of blood, proceeds from bis father and mother as axa

for just reasons lo give, to sell, orto desert

must remain fo raise Up &@ progeuy

accept a sun, uuless wiih the assenre

effect from its cause, both parents have power

him; but let no man give or accept an only son, since he

for the cbsequies of ancestors, | Nor leta woman give or

ef her Lord. He, who means to adopt a son, must assemble his kinsmen,
. : . 7 we . to tha on dled

to the king ; and then, having made an cblation to fire, with words from the Veda, in the such
give h aumble notice

a?
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of his dwelling house,” &c. The wife has unquestionably power to give or receive on gift a son

with permission from her husband.

«In a partition among sons of the wife and the rest with a true legitimate son, such of them,

as are of the same class with the adopting father and superior by tribe to the true son, whether

ihey be the sons of an appointed daughter, or issue of the wife, or offspring of an unmarried

damsel, or secretly produced, or abandoned (by the natural paren's,) or received with a bride,

or born of a twice-married woman, or given, or self given, or made or bought ; shall be entit-

ted to the third part of the share of a true son.” So Devala, after having described the twelve

sous, expressly declares, ‘* These twelve sons have been propounded for the purpose of off-

spring; being sons begotteri by a man himself or procreated by another man, or received (for

sdoption; or voluntarily given. Among these, the first six are heirs of kinsmen, and the other

ix inherit only from the father. The true legitimate son and the rest, to the number of six, are

not only heirs of iheir father, but also heirs of kinsmen, that is, of Sapindas and other relations.

‘The others are successors of their adopting father, but not heirs of collateral relations (Sapindas,

Xe.) The authors of the Vivada-rutnacara, Mitacshara, and Vivada-chintamani reconciled the

difference between Devala, Menu and others, by referring to the distinction of an adopted son’s

being endued with good qualities or being of an evil disposition ; but none of the books above

.uoted explain wherein this virtuous disposition consists, except the Vivada-bhungarnabu,in which

ia is declared to be constituted by liberality, reading the Vedas, and a strict observance of reli-

cious duties. Following the doctrine of the Vivadg-rutnocara, should Ramkrishna be endued with

éhe qualities above described, he is entitled to succeed to the estates of Ramtonoo and also of Ram-

tury, This opinion is supported by the doctrines of Menu and Baudhayana laid down in the

Vivada-rutnacara and other works. —
“ Of the twelve sons of men, whom Menu sprung from the self-existent, has named, six are

Kinsmen and heirs, six not heirs, except to their own father, but kinsmen. The son begotten by

:: man himself in lawful wedlock, the son of bis wife begotten in the manner before mentioned,

2 son given to him, a son made or adopted, a son of concealed birth, or whose real father can-

not be known, and a son rejected by his natural parents, are the six kinsmen and heirs. The

son of a young woman unmarried, the son of a pregnant bride, a son bought, a som by a twice-

married woman, a son self-given, and a son by a Sudra, are the six kinsmen, but not heirs to

«ollaterals. Participation of wealth belongs to the son begotten by a man himself in law-

‘ul wedlock, the son of his appointed daughter, the son begotten on his wife by a kinsman Ice

sally appointed, a son given, a son made by adoption, a son of concealed birth, and a son re«

fected by his natural parents. Consanguinity, denoted by a commun family appellation, be-

fongs to the son of an unmarried girl, the son of a pregnant bride, a son bought,a son by a twice-

married woman, a son self-given, and a son of @ priest by a Sudra.”

The doctrine of some sages, that a given son, is an heir to kinsmen, must be considered

with reference to the distinction of bis qualities, good and bad, since the excellence which is

sonstituted by charitable gifts, or fondness for reading the Vedas aud the observance of religi-

wus daties, is the cause of liberation from the bonds of sin.

‘Where the discrepancy exists between the Dayabhaga on the one side, and the Vivada-rut-

nacara, &c. on the other, it is proper to admit the doctrine of the Daycbhaga throughout the

Province of Bengal, but not of the Vivada-rutnacara and of the other treatises,

g
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No. XXVI. ZILLAH BHAUGULPORE,

ANSWER.

A person named Ramfonoo dies, having expressed his consent to his wife to adopt a sons

This widow, Huripriya, with thesanction of her father-in-law Jtamhury, adopts a son ( Ramcrishe

na,) who is endued with good qualities and of her own class. As the filiation of the son so a=

dopted is established by the consent of Ramtonoo, so by the sanction of Ramhury he becomes:

his grandson and is competent to perform the Parvana or double rite. Ramerishna will suececd

to the property both of Ramtonoo and Ramhury,

This opinion is conformable to the doctrine contained in the Vivada-rutnacara, Menu, Dwae

yeela-nirnaya Perishishtha, Dattaka-chandriha, Dattaka Minansa, Mitacshara, Viramitrodaya,

and other books,

AUTHORITIES,

Menu :-— Of the twelve sons of men, whom Menu, sprung from the self-existent, has named,

six are kinsmen and heirs; six not heirs, except to their own father, but kinsmen, The son be-

gotten by a man himself in lawful wedlock, theson of his wife begotten in the manner before

mentioned, a son given to him, a son made or adopted, a son of concealed birth or whose real

father cannot be known, and a son rejected by his natural parents, are the six kinsaien and heirs,

The sen of a young woman unmarried, the son of a pregnant bride, a son bought, a soa by a

twice-married woman, a son self-giyen, and a son by a Sudra, are the six kinsmen, but not heirs

to collaterals.”

On this Cudluca Biutta thus comments in his work entitled Munwartha Mooctavalee: “Menu,

sprung from the self-existent Brahma, and first of the fourteen Menus, among these twelve sons

of men, whom he has named, the first six are pronounced kinsmen and heirs to collaterals, the

result is, that, as kinsmen, they offer the funeral cake and water to Sapindas and Samanodacas,

and as heirs, they suceced to the heritage of their collateral relations, on failure of male issue,

as well as to the estate of their own father. The Jast six may not tales the heritage of any ex-

cept of their own father ; but they participate in his wealth and offer the funeral cake and wa-

ter, &c. In the enumeration of the son of the body and the rest, six are heirs to kinsmen; the

son ofa young woman unmartied aud the rest are not heirs but kinsmen.”

Mitacshara :—‘Altiough Mean having premised two sets of six sous, declares the first six

to be heirs and kinsmen; and the last six to be not heirs but kinsmen, yet the first six may

take the heritage of their father’s collateral kinsmen (Sipindas and Samanodacas) if there be

no nearer heir; but notso the last six, however, consanguinity and the performance of the duty

of offering oblations of water and so foith, on account of relationship near or remote, belong to

both alike. © Vhe word * ( Dayads) heir’ bas reference to the right of heirs on failure of sons,

The variation which ovcurs in the iustitutes of Vasishtha and the rest, respecting the enumerati-~

on of the sets, must be audersiood as founded on the difference of good and bad qualities.”

Viranitrodaya.

The doctrine of Baudhayana laid down in the Vivada-rutnacara, §e.—-“ Participation of

wealth, belongs tothe son begotten by aman himself in lawful wedlock, the son of his appoini«

ed daughter, the son begotten on his wife by a kinsman legally appointed, a son given, a som
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made by adoption, a son of concealed birth, and a son rejected by his natural parents. Cone

sanguinity, denoted by a common family appellation, belongs to the son of an unmartied girl,

the son of a pregnant bride, a son bought, a son by a twice-married woman, a son self-given,

and a son ofa priest by a Sudra.”

Vivada-rutnacara :-—** The doctrine of one holy saint, that the sou given, is an heir, to kins

yaen,—and that of another, that he is not such heir, are to be reconciled by referring to the

distinction of his being endued with good qualities or otherwise; by some it is held that although

lie be of the same family yet he can never succced to his kinsmen; but Lucsheedhur declares,

them to be heirs of kinsmen.”

Viramitrodaya:—* The difference which is observable in the doctrine of Harits, respecting

the son given, the son made, and the son rejected by his natural parents as heirs of kinsmen,

must be reconciled with reference to the distinction of their being of equal class or otherwise

and endued with qualities good and bad.” ,

“Jn the same manner, the doctrine of one holy saint, that the son given, is an heir to kins

men,—and that of another, that he is not such heir,—are to be reconciled by referring to the

distinction of his being endued with good qualities or otherwise. Some contend that he is heir

to kinsmen, as well as, to the father, from the use of the words ‘ Acirs to kinsmen ;” and on ac~

count of the particle “ only” in the phrase, ‘of the father only” ‘occurring in the passage sub-

joined) others contend that he is heir to the father only, * Of these, the first six are heirs to

kinsmen : the other six of the father only.” But the variation, from the son given, being enu-

merated higher, and lower in the order of inheritance, by different sages must be obviated by

the distinction as to his qualities good and bad,“ The adopted son is entitled to present the

funeral oblations to the parents of his adopting father and so forth, this is declared in the Dat-

tuka-chandrika by Devandu-bhatta.”

Datiuka Minansa:~-‘* Now the purpose of the husband’s sanction, is that the fillation, as

son of the husband, may be complete, even by means of an adoption made by the wife.”

There -is a particular authority for the performance of obsequies to be made by a given son

while a true legitimate son exists, The sun of the body, a son of an appointed daughter, the

son, begotien on the wife by a kinsniau legally appointed and the son given, these are compe-

tent to perform a Parvana or double vite; this opinion is conformable to law, Among the sons

ofa different family the filiation and lineage of a given son is established.—In the celebration

of offerings due to a given son deceased, the funeral oblations will be made to his three ances-

iors, his adopting father, gran ‘father, aud great grandfather ; if his father be alive, the enume-

vation of three ancestors will be made ‘rom his grandsire.—‘“ Funeral cake follows the family

and estate, but of him who has gives away bis son, the funeral obfation is extinet.”—This is

Jaid down in the Dwayceia puristishta by Casiub Misra.—The son grandson, and great grand-~

son, are entitled to perform the /arcan or double rite. —The son of the body, a son of a wife,

a son of an appointed daughter, ang the son given, are cuttled to perform the ceremony alrea~

dy named, but not the sou made aud the rest. Their filiation is however established to their

adopting father aud they are not the grandsons of their adopting father’s father, ho is not their

grandfather. ‘They are ouly nominal sons, secording to some authorises, L. should not be ob-

jected that given sons are Incompetent to peiform the Parrane or double rite by reason of their

not being of the same family with the adopting father as th soa of the body, the son of the wife

and the son of an sppointed daugh'er are, “1A given son must never claim the family and es<

tate of his natural father” From tils and other similar texts, the family and almost the lineage.
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of the given son is declared to be changed; he acquires a lineage up to the sixth in ascent from

his adopting father. This exposition is declared by Vachespati misra in the Dwayceta nirnaya

Vrihaspati:—No code is approved, which contradicts the sense of any law promulgated by

Mean.

Under the circumstances above stated Remerisina, should he be of equal class and endued.

with good qualities, will doubtless succeed to the estates both of his auopting father Ramtonoo,

and his adopting father’s father Ramury.

No. XXVIT. ZILLAH PURNEATL

ANSWER.

While Rumerishua lives, he is competent to present the funeral cake to the ancestors of bisa

adopting father and when he dies, he partakes of the oblations offered to them and he is also

entitled to perform the Parvana or double rite. By reason of the consent of Ramtonoo, Ram-

crishna becomes his son, and (through him) grandson of Ramhury, and succeeds to the estates

of both the deceased persons. The Dayabhaga, Dayciutwa, &c. are received in the schools

of law in Bengal. The Vivada-chintamani, Sraddha-chintamani, Vivada-rutnacara, &c. in those

of Mithila. This opinion is agreeable to that of several commentators,

AUTHORITIES.

The doctrine of Menu cited in the Dayabhnga, Dayatutwa, Vivada-rutnacara, &c. “To threa

must libations of water be made, to three must oblations of food be presented ; the fourth in de+

scent isthe giver of those offerings; but the fifth has no concern with them.” And “to the nears

est kinsman (Sepinda) the inheritance next belongs.” | The meaning of the first verse is state

ed in the Munwartha mooctavalee ; * l'o three, that is the father, grandiather, and great grandia«

ther, water must be offered and to the same three must oblations of food be made; the fourthin

descent is the offerer of the oblations and libations, but the fifth is not included, therefore subsi-

diary grandsons acquire the right of inheritance to the estate of their grandfathers, whs die leaving

no male issue.” "The fifth in descent, not being connected even by a single oblation, is not theheir,

solongasa person connected by a single oblation, wheiher sprung from the father’s or mother’s

family, exists ; this explanation is given inthe Dayabhaga, Lt is laid down in the Vivada-ruta.ca-

rathat, ‘if there be no true or subsidiary son of a deceased person, his nearest kinsman inherits,

&c.” The texts of Baydhayana quoted in the Dayabhaga, Duyatutwa, &c. ‘The paternal great

grandfather and grandfather, the father, the man himself, his brothers of ihe whole blood, his song

by a woman of the same tribe, his son’s son and his great grandson: all these partaking of undi«

vided oblations, aré pronounced Sapindas. Those who share divided ublations are called Sacul-

yas. Male issue of the body being lefi, the property must go to them. On failure of Sapiadas or

nearer kindred Saculyas or remote kinsmen are heirs.” 'The following passage is cited by Ru-

ghoonundina Bhuttacharjya in the Dayatutwa and also in the Dayabhaga;* Since the father and

certain other ancestors partake of iurce funeral oblations as participating in the offerings at ob-

sequies; and since the son and other descendants, to the number of three, present oblations to the

deceased (or to be shared by his manes) ; and he, who, while living presents an oblation to an

ancestor, partakes when deceased.” The following is the doctrine of the sages laid down in the

Sracitha- chintamané and other books of law; “ A son of any description must be anxiously 4
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Jooted by ont whe has none: fur the sake of the funcral eakc, water, aud soiema rites ; aud

fur the cerebrity cf bis uaine.” The following test of Yojayawadeya iaid down in the Vinada-

eraiamani, &e. That son, whom his father or his mother, with her lusband’s aszent, gives to

another, slintl be cousidered as a son given.” The deuctrines of Jeu declaicd in the Vieada-

rofancece, ye. “© Lie is called a given son, whom his father or mother aficcionat- ly gives ag

a con, beiag alike, and ina time of distress, confieming the gift wih water, | A son given

must sever cleim the family and estate of his natural father: the funeral cuke fsllows the

family and estate, but of him who has given away his son, the funeral oblation is extinct.” A.

persou at the tine of distress may give a son to a man destitute of male issue.” This passage

ss tlantrated in the Ficada-rute cara ; © The offering of the funeral oblations ceases.” This

passage is ilusivated in the Ver unitrodaya. di is declared in the Qodvatatutwa; “A given

son is incomperent to inheri¢ from his uatural father and to poiorm his obscquies, but be

follows the family, de. of bis adopting father.” The relation of a given son docs not continu

with the fi sily of his natural father aud he never partakes of a share of his estate. A giver

son is wither entitied to perform ih obsequics of his natural father nor to present the funeral

vuiation of food to him, bat bs is competeut to offer the funeral oblation te his adopting saiber

aud to obtain the heritage and tmeéage of that person. This is the exposition of Skaoddi. issued,

kt sheuld vot be objected that the given sonsoare incompetent to perform the Perrana oe

double cite by reason of the'r net being of the same family with the adopting fathers as dhe

aon of the beady, the son of the wife, and Cie son of an appointed daughter are, “© A given sou

asust never claim the family and estate of his natural futier.” | Vrous this and other similar

texts the family and alaost the lineage of the given son are declared to be chanced. Te ac-

quives a lineage up to the sixth in ascent from his sdopting dates, ‘This exposition isdleciar-

ab by Veehespati m’sre inthe Dienyecta-nirnaye. Tae coma-catators say, Tue xon of the body,

the son of an appointed daughter, the son begotten on the wife by a kinsman legally appointed,

and the soa given, these four are competent to perfurm a Parvand or double rite. Amotiz the

aons of a different damily the filiation and lineage of a given son is estabiished. Ta the celcbras

inn of offerings dae toa givea son deceased, the funergl odlations wid be made to his three

ancestors, his adopting father, grandfather, and great grandfather. Ti his father be a! ve the

enumeration of these three ancestors will be made trom his grandsire. “The tuucral cake follows

the fa aly aud estate, but of hin who has gives away his sou, the funeral oblation is extinct.”

Pais is laid dows in the Dinayeeta-purishishta by Casha mina. Yajnyawaicya having enue

vated the twelve sons of mei, declares 3“ Ou fadure of those first mentioned, the next in ore

oy gtvo the funeral cake and elaim the heritage.” ‘The doctriue of Vasishéha declarcd in the

Vieada-rutagzcara 5 ‘A son, forme-| of seminal fluids and of Ulood, proceeded fcom his father and

oe

mother as an efieci from ibs cause : both parents have power for just reasuns to give, to sell, or

‘odosert aim; but let av man give or accept an only son, since he imust remain to raise up a

og? ¥ dor tke obsequics of ancestors. Mar let a woman give or seecpf a son, unless with the

assent of her ford.” A mosher is ¢mpetent to give her son in the iile-iime of her husband and

wih his consent, &e. this is tue cap anation of the Vieads ratuecara, Beth the father and

‘Muikuy cre jointly entitied to give @ seu, but there is a special ordinance declariag that a mother

scommetent to give a son in the lite tie of lier busband and with bis consent; so also even

Chebe dead.“ He who means to adopt a son, aust asseuble bis hinsmen.” This is the ex-

aisitiva of Weuteapati aisra quoted in the Sragdés-ch'ctamani. Lt is declared in the Dattake

tetsnnsa 3 + Mow the purpuse of the hustuinl’s sanction is, that the filiation, as svn of the buse

abd way be cump!cte, cvea by ics of ca acopuoed, made by ihe wife.”

&
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No. XNVIEF PAT: vA PROVINCIAL COURT OF APPEAL

ANSWER,

Reamionso, two ev three days before his death, desires his wife Hnripriya to adopt a son,

and then dies. Afterwards lis (temfonoo’s) father ( Ramhury } who has neither widow nor child,

dies, leaving directions with his daughter-in-law Muripriya to select a boy from among his bro«

ther’s scig and to adopt him. Liuripriya adopts a son, Ramerishna, ‘fit for adoption,) in due

form; that sou becomes the son of £.mtoneo and grandson of Ramhury, and inherits the estates

lott by doth the deceased persons.

AUTHORITIES.

Menu :—* A given son must never claim the family and estate of his natural father, the

Funeral cake follows the family and estate; but of him, who has given away his son, the fu-

neral ollat on is extinct.” * To three ancestors must water be given at their obsequies; for

three (the father, his father, and die paternal grandfather, is the funeral cake ordained: the

fourth iu desceut is the giver of oblations to them, aad) their heic, if they die without nearer

descendants ; but the fifth las no concern with the gift of the funeral cake.”

To the nearest Sapinda, male or female, after hita in the third degree, the inheritance next

belongs.

Devala;—* A father, a grandfather, and a great grandfather, assiduously cherish a new born

son, as birds the holy fig tree.

No. ANLX. ZILLAH BEHAR,

ANSWER,

A person named Ramtonoc, two or three days before his death, gives permission to his wife

fo adopt z son and then dies, Afterwards Rauwhery (the father of Ramtonoa, desires his daugh-

ter-in-law to adopt a son among his brother's offspring and also dies. The daughter-in-law,

according to the forins established in law for adoption, adopts a son: that son so adopted. és

entitled io aiherit the estate both of Ramtenoo end Ramiury.

AUTHORITIES,

Afenu ;—© Of the man, to whom a sou bas been given, according to a subsequent law, adorn=

ed witli every virtue that son shall take the heritage, though brought from a different family.’’

Cutyaymna and Ly eacahee :—‘* They who present the funeral oblations will take the estate

of those to whom such oblations are offered,”

Menn :—*'To three ancestors mist water be given at their obsequies ; for three (the father,

his faiher, aud the paternal graudiuths ¢,) is the funeral cake oidained; the fourth in descent is

the giver of obluticus to them, and their heir, if they die without nearer descendants ; but the

fifth has no cuneers with the gilt of the funeral cake. To the nearest Sapinda, male or female,

afie: hin in the third degree, the inhertance ext belongs.” This opinion is supported by the

MMitacshara, Viramitroday«, and other authorities,
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No. XXX. PATNA CITY.

ANSWER.

Hlurvipriga, the widow of Ramtonoo, having by permission from her fusband and father-in-law

according to the rules ordained for adoption, adopted a son named Ramerishna, for the offspring

of her husband, that son becomes by virtue of such adoption the grandson of Ramtonoo's father

(Ramhury} and succeeds without doubt to the estate of Ramhury on failure of legal heirs. This

is established by a passage of Catyayana quoted in the compilation entitled Suagraha-ruinaca-

va; © Ason, grandson, and great grandson, have equal claims to the estate of their pregenitor +”

aud further by the doctrine of Menu; “'To three ancestors must water be given at their obsea

ques; for three (the father, his father, and the paternal great grandfather,) is the funeral cake

ordained: the fourth in descent is the giver of oblations to them, and their heir, if they die with«

ow nearer descendants; but the filth has no concern with the gift of the funeral cake.” This doc-

trive is not only ordained fer the right of succession of the true legitimate son begotten by a man

himself, grandson, and so forth, but also of the (Gowna) succedaneous son, grandson, &c, In this

case a snecedaneous graidson shall be entitled to succeed to the estate of his grandfather, should

he die leaving no legitimate son. “ By a son, aman conquers worlds; by ason’s son, he enjoys

immortality; and afterwards by the sou ofa grandson, he reaches the solar abode ;” conseqnent~

iy Ramerishna will succeed to the estate, both of his adopting father and of bis adopting father’s

father.

No. XXXT ZILLAH RAMGHUR:

ANSWER.

Tf a son be adopted perfectly eligible for adoption, that sop is to present the funeral cake

and to take the heritage of his adopting jather and also of his adopting father’s father.

AUTBORITY,

The doctrine of Vajnyawaleua as laid down in the Mitacshara, Viramitrodaya, &e.-—“ A»uyny 4 !

mong these the next in order is heir, aud picsenis funeral cbiattous ou failure of the preced-
: oF
yoine.

No. XXXL ZILLAA SARUN.

ANSWER.

A person named Ramionco, desires his wife Huripriyato adopt ason previously to his deaili,

i.and then departs for beaven childiess leaviog his fatuor, Ramhury, lima surviving. Aaaku

forwards gives permissisa to his dangh or-in-law to adopt a son and cles. Tis dangher-nelaw

ese the son ¢ Rawmecrishien?finds a boy perfectly eligible fur adoption and adopts him. La thy. ¢

so adopted, és entitled fo the 3 ‘ty, read and pers: Y Roaomkay and Rantenco,
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AUTHORITIES.

Menu :-—-“* Not brothers, nor parents, but sons, if living, or their male issue, are heirs to the

deceased.”

Yajryawaleya :-—“* That on failure ofthe best, tae next best shall offer the funeral cake and

possess the heritage.”

Vishay :-—*< The three, the son, grandson, and great grandson, will perform the Parvana or

double rite, and will take the heritage.”

Ramerishra being adopted by Huripriya, with the consent of herfather-intaw Ramhury, and

husband Ranetonoo, will succeed to the wealth, whether real or persoaal, of both his udopting father

and adopting father’s father. .

No. XXXII. ZILLAH SHAHABAD,

ANSWER.

A person named Ramtonoo, inhabitant of Bengal two or three days before his death directs

his wife to adopt a son and then dies. | Atterwacds iis (.Raméonyo’s) father gives permission to

his daughter-in law to adopt a boy among his (Ramhury’s) brother’s sons and also dies. Ran-~

hury’s daughter-in-law subsequeatly adopts a son in due form ; that son will take the wealth of

both Ramtonoo aud Ramhury.

AUTHORITIES.

Menu:—“ Of the man to whom a son has been given, adored with every virtue, that son

shall take the heritage, though brought from a different family.”

“ To the nearest Sapindgs, male or feuale, after him in the third degrec, the inheritance next

belongs.”

Harita:— By a son, a man conquers worlds ; by a son’s son, he enjoys immortality ; and,

anerwards, by the son of a grandsoa, he reaches the solar abode.”

‘Lics opinion is delivered according to the docirine of the Mitacshara, Viramitrodaya, and

-ather authorities,

No. XXXIV. ZILLAH TIRHOOT.

ANSWER.

A person named Raméonso, two or three days befu-a his death, desires his wife to adopt a

son and then dies. Elis father, who las neither wife nor children, was satisfied on hearing that

his sou had felt directions with his widow to adopt a son aad atterwards dies. The widow as

dupts a son with the permission of her husband and the approbation of her father-in-law, such

son ts entitled to inkerit the wealth of kts adopting father and that of his adopting father’s far

qher,
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AUTHORITIES.

** Let not a woman either give or receive a son in adoption : unless with the assent of her hus-

band. Let her husband guard a married woman: let her son guard her in age ; or on failure of

these, let their kinsmen protect her. In no instance is the independence of a woman allowed.”

“ By a son, a mau conquers worlds ; by a son’s son, he enjoys immortality; and afterwards,

by the son of a grandson, he reaches the solar abode.”

* Among these, the next in order, is heir, and presents funeral oblations, on failure of the pre~

eeding.”

«* The real legitimate son, the son of an appointed daughter, the wife's son, the sons given

and made, the son of concealed origin, aud the deserted son also, are participators in the estate.”

This opinion is supported by the doctrines of Menu, Vasishtha, Harita, and Yajnyawaleya,

laid down in the code of Menu, Mitacshara, Vivada-chundra, Vivada-chintamani, aud Datlaka

Aiimansa,

No. XXXV. DACCA PROVINCIAL COURT OF APPEAL.

ANSWER.

Ramtonoo, with a view to preserve his family from extinction, and to continue the observan~

ces due to him after his decease, having authorized his wife Heripriya to adopt a son, and she

having acted conformably to his instruction, the ¢cts of both parties are legal and valfd, and the
assunt of Ramhury, father of Ramtonoo, may be inferred from the intenlion he expressed of mak~

ing the adoption. ‘These poiuts being established, the question is whether Rameriskna, the son

adepted under these circumstances, be entitled to succeed to the estate both of iis adopting fa-

ther aud adopting father’s father, or to that of bis adopting father only. — By the wniversad con-

sent of the legal authorities, ineiusive of the Dayabhaga, the givea soa is entitled to suceeed the

estate of his adopting father, butais dowbiful whether according to the latter he can succeed to the

estate of his adopting father’s father aiso, who is therein termed his Buadhkoo o# cognate. This

difference may however be reconciled in favour of the given soa by supposing that in the pass~

age quoted from Devalu in the Dayabhaga, declaring the given son not entitled to the property

of bis Bundhoo or cognate) the term Bundico does not include the grandfather aud lueal ances-

tors but has reference to other collateral relaticns. Sous have been determined to be of twelve

descriptions. These are divided into two seis, each containing six. Mevu, Bandhayana, and the

author of the Kalika Purana have included the gives sor in the first s+f, aud have pronounced

yaar entitied to sueceed to the estate of his father and kinsmen. Vt is still more explicitly aflirm-

ed by Culfuea Binitia in bis commentary on the laws of Menu, that the sgn of the body, the a-

depted son, §c. are entiiled io the estates of their fathers and grand{cikers; again, at the 270th

verse of the uinth section he declares the adopte son to be entitled to suececad te the cntire estate

of his adopting father, and that besides the son of ihe body and the sox given; no otter of the twelve

sors can succecd. This is confirmed by the Puranas, termed the Prayusciettututiva, Oodeahatut.

aca, and others, moreover in every conzested point the authority of Men is to be preferred, and

from his ordinances, from the comi-autaryrof Culluca Bhutta, the Kalika Puran’, the treatise

of Baudhayana, asd murerove vier orks, the title of the adopted son to the estate of his adept-

ing father’s f ther is tally cx ocl-hod, although the author pf the Dayabhaga, following the opi-

gion of Bevala, las cles s¢ 6 Jivon son among the inferior order of sons, and does not admit

* qT,
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his title to the property of his adopting father’s father, yet it should be remembered that the au-

thority of the Smritee Shasters has been revered in all ages contrary to that of Devela whose

opinions did zot obtain credit untila recent period. Fle himself however at the conclusion of the

paragraph above referred to, writes that each of these sons in the order they are enumerated Bra

come enditled to succeed to the estates of their Bundheos or relatives. In deliberating on any point

of law adue consideration must be paid to the time, ihe pleec, and the interests of the partics con~

cerned. The whole end and aim of laws is the well being of mankind ; he therefore who inter

prets them to the Jajury of others is guilty of a gross Lreach of moral duty. Ramhury possessing

no surviving son to preserve his name and family, and to present the customary ufferings efter

his decease, consented to the adoption, The son adopted by bis son therefore becomes in all rese

peels the grandson, succeeds to his estate aad must, of necessity perform his Sraddia, ov funeral

obsequies ; for by the heense given to the wile by the husband the son becomes exgendered as it
were at that instant da the woud of its adopting mother. Nothing moie need be urged to prove

that the adopted son is the rightful successor io the estate of his adopting fatier end sf his adopting

fatness father, This Byobustha is drawn lrom Alenu, the Deyabhaga aud other bovis oflaw. In

further confirmation of what has been advanced, two cvllater:al proufs may be adduced,

AUTHORITIES,

The doctrine of Afenu laid dowa in the Dwayceta-nirnnya ; A son ef oxy description must

be anxiously adopted, by a man destitute of male issue, iur the sake of tue imueral cake, water,

and solemn rights ; and for the celebrity of Lis name.”

Ti is ftid down in the Dayabhaga ; “A father. a grandfather, a qreat grandiathcr, assiduous.

ly cherish a new-born son, vs birds the holy fig tree” anc as in the woid cf pring ave included

sons and grandsons and great grandsons, su likewise under jadier are ive.uded yuthers and grand»

fathers and greut grandfathers,

No. XXXVI ZILLAH BACKERGUNGE.

ANSWER,

Tf a person die during the life-time of his father, leaving directions with his wife to adopt a

son, and the widow adopt a son in obedience to the sanction, that son is competent to succeed to

the wealih of his (adopting) father aad to that of 4's grawtfatier, As tie right and share of

the son not existent aud of the son existine in tie wou.b of his mother ix established by their

birth to his father’s proper-y, so likewise the same rule deids with respect to the adopted son 3

tle license of adoptien in this case being in fact the cause of the produetion of the son. A son,

formed of seminal fluids and of blood, proceeds from his father and mother as an effect from its

cause; both parents have power for jast reasons, to give, to sell, or to desert him; under these

circumstances the consent of both parents is indispensable to the validity of the adoption, ror

can the son be adopted by the wife ufone, wilkout liceave from her husband that being in trath the

cause of the production of the son, With retcrence to the claim ef the given son tv the estate of

his adupting father’s fatoe:, the law declares, “ Among these, the next in order is heir and

presents funeral oblations in failure of the preceding.” Jtis a well known faet that the right

of a person is established to the estate of another in virtue of his \ fering the funeral cake,

The right of the adopted son is established by offering the fumerad cake to the grandfather, there-

fore his title to the wealth of the grandfather is indefeasible ; as there is no speoific rule for tha
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succession of a grandchild to his grandfather's estate. ‘Should a son die before partition. his

share shall be allotted to his son, provided he had received no porticn from his, orandfather’s

estate. That son’s son shall receive his fat)er’s shore from his uncle, or from his un-le’s gon.”
“ In the estate inherited from the grandfather, the ownership of father and son is equal” — On

this moint no difference of opinion exisis, ‘The term grandson, bring unrestricted, compreherds

every description of grandson and consequently the given son ts entiled to suceced, to his adopting

father’s and his adopting father’s f ither’s estate.

A person dies (during the lifo-time of his father) leaving directions with his wife to adopt

a son, aad the widow adopts a boy, that son possesses a right to the estate of his adopting father

and of his adopting futher's father also on the death o; the latier.

No. XXXVIT. ZILLAH CHITTAGONG.

ANSWER.

A person dying, and leaving no son of his body, is suceeeded by his adopted son. The as

dopted son by presenting the offering of the (Pind) funeral cake to his adopting father’s father

becomes virtually his grandson and as such succeeds to his esi ite.

AUTHORITIES,

Devala:— They take the whole estate of a father who has no legitimate issue by himsctf

begotten.”

Menu :-—* The son begotten by a man himselfin lawful wedlock, the son of his wife begot-

ten in the manner before mentioned, a son givea to lim, a sen mede or adopted; ason of con-

evaled birth or whose real father cannot be known, and a son rjected by his natural parents, are

the six kinsmen and heirs.”

Yujnyawaeya :— Among these the next in order is heir, and presents funeral oblations on

failure ofthe prec ding.”

Vrikaspati:——t* A decision must not be made solely by having recourse to thes letter of writs

ride according to the reason of the ‘aw, or according to

adimi's both senses,) there might be a juilure of justice.”

ten codes, since, if nu decis ch were

immemorial usage (lor the word yucti*

No. XXAVITT. DACCA CITY.

ANSWER.

Ramevishna, adopted be Huripriya in obedience to the instructions of her husband Ramtonoo,

and with the conseui of Ramkury, ihe father of Remiéonoe, becomes by virtue of such adoption,

the son of Raméonoo and granuiin uf Ramhury and ecnsequently the estate of eack descends to

éim, This exposition is supported by many auihoriéies.

AUTHORITIES,

Catyeyana :-— Should a son dic befure pattition, hs share shall be alletiod to his son, pre-

wided he had receive.) no fortune fromm his grandfather. That sou’s sun shall receive his father’s

share from his uncle, or from his wecie’s son.”

* Yuedl j raltiocination,
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Devais :-—* When the father is deceased, let the sons divide the father’s wealth,”

Vrelespati :—“ All the sons shall succeed to their father’s estate.”

No. XXXIX. ZILLAH MYMENSINGH.

ANSWER.

Ramtonoo (a Hindu) in his last illness and two or three davs previously to his death, desires

his wife Huripriya to adopt a son and dies, leaving his father KamAury him surviving, A‘ter

the death of Ramtonoo, Ramhury lives about three years. Jn this case the property left by

Ramhury goes to his heir, not to the son so adopted ; the authority for this opinion is clearly ea.

pressed in the Dayabhaga, that an adopted son has uo righé to the wealih of (Sapindas) coliate«

ral relations,

AUTHORITIES.

Devala:—‘The son of an appointed danghter, the son of the (scil) wife, a son of an unmarri-

ed damsel, a son secretly produced, a son rejectediby his natural pareuts a sou received with

a bride, a son born of a twice-married woman, a son given, a son self-giveu, a son made, and a,

son bought.’ These twelve sons have been propounded for the purpose of offspring, being

sons begotten by a man himself, or procreated by another inaa, or received for adoption,) or vo-
luntarily given. Among these, the first six are heirs of kinsmen, and the other six inherit only

Jjrom the father.

According to the doctrine contained in the above passage, Ramerishna is not entitled to suc»

ceed to the estate of Ramhurg, ueither is there any authority recognizing his rigut of succession
to the property of Ranhury, alihouzh le gave permission to Huripriya to adopt a son. Under

these circumstances Rumerishua is competent to succeed to the whole estate of his (adopting )

Sather Rantonco, but not to that of Ramhury. This opinion is delivered accerding to the aus

thority of the Dayabhaga which is in jorce in Bengal.

No. XL. ZILLAH SYLHET.

ANSWER.

Tf a childless person die leaving directions with his wife to adopt a son, and his father should

not approve of those directions or should not declare that the intended adopted son should take

his heritage, and the widow adopt a son equal in point of class and perf.ctly eligible for a~

doption without regeiving the consent of ler father-in-law as above stated, that son shall only

take his (adopting ) father’s wealth, but rot the estate of the grundfaiher ; if the widow adopt-

ed him with the assent of her father-in-law, the son so adopted shail inherit from his grandfather

also as is declared in the doctrines laid down in the Dayabhiga, Vivada-chintamani, and othes

works,

AUTHORITIES,

Devala:—“ The son of the body, the son of an aprointed daughter, the son of a wife, the

son of an unmarried girl, a son of concealed birth, a o23 oted, the son of a pregnant bride,

ason by a twice-mamied woman, a sou given by Ie usiaral parents, ason seli-given, & 80)
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made by adoption, and a son bought. These sons have been propounded for the purpose of

olfspring ; being sons begotten by a man himself, or procreated by another man, or received

(for adoption,) or voluntarily given, | Among these, the first six are heirs of kinsmen, and the

other six inherit only from the father: the rank of sons is distinguished in order as enumerat-

ed, All these sons are pronounced heirs of a man who has no legitimate issue by himself begotten.”

Yama :—‘ Twelve sons are named by sages, who know the principles of things; among these

sons, six are kinsmen and heirs ; six, not heirs but hinsmen. ‘The first is declared to be the son be-

gotten by a man himself in lawful wedlock; the second, a son begotten on bis wife by a kins-

man; the third isthe son of an appointed daughter; thus have the learned declared the law ;

the fourth is a son by a twice-married woman ; the fifth, a son by an unmarried gill; the sixth,a

son of concealed birth in the husband’s mansion ; these six give the funeral cake and take the

heritage. A sonrejected by his father or mother, the son of a pregnant bride, a son given by

his natural parents, a son made through adoption, and fifthly, a son bought, and lastly he, who

offers himself of his own accord, These six, being of mixed origin, are hinsmen, but not

cirs, except to their own father.”

Nareda :—* A son begotten by a man himself in lawful wedlock, a son begotten on his wife

by a kinsman, the son of an appointed daughter, the son of an unmartied girl, the son ofa prog-

nant bride, and agon of a concealed woman, ason rejected, a son given by his natural parents,

a son bought, a son made by adoption, and a son self-given, are declared to be twelve suns,

Among these, six are heirs to kinsmen, six not heirs but hinsmen.”

Vishnu :—* Iu the enumeration of twelve sons a given sonis the eighth. Ojajnyawalcya

counted a given son to be the seventh.” According to the authorities of Devala and other ho-

ly saints laid down in the Dayabhaga of Jimutavahana, and cited by Vuchespati Misrce and

others, it appears that the adopted son has the right to the property of his (adopting ) father on-

fy, but his succession to the graadfather’s estate is declared by the authorities of Baudhayana and

others, .

Baudhayana :—* We pronounces the real legitimate son ; the son of an appointed daughter, the

wife’s son, the son given and made, the son of coucealed origin, and the deserted son also, parti-

ecipators in the estate; the son of an unmuriied daughter, the son received with a pregnant bride,

the son bought, the son of a twice-married woman, and also the son self-given, and the Nishada

or son of a Sudra, he pronounces partakers of the family.”

Menu :—* Of the twelve sons of men, whom Menu, sprung from the self-existent, has named,

six are kinsmen and heirs, six not heirs, except to their own father, but kinsmen. The son begotten

by a man biinself in lawful wedlock, the son of his wife begotten in the manner before meution-

ed, a son given to him, ason made or adopted, ason of concealed birth or whose real father can-

not be known, and a son rejected by his natural parents are the six hinsmen and heirs. Vhe

son of a young woman unmarried, the son of a pregnant bride, a son bought, ason by a twice~

married woman, a son seli-given,and a son by a Suara, are the six kinsmen bul not heirs to col-

laterals,”

Vyasa, cited in Vrihuddhurma purana:—‘ The son of the body, the son of a wife,a son give

en by his natural parents, a son bought, a son of concealed birch, a son rejecied, tie son ofan

unmarried girl, the son of a pregnant bride, a sou m.de by adoption, a sou by a twice-married

woman, a son self-given, and the son of a Mudra. Of these, the first six are heirs to kinsmen ;

and the other six noi heirs to kinsmen, each according to priority in order, is con cidered as su-

perior, and the last successively, as inferior,”

M
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The Céliké purana :-—** The son begotten by a man himself in 'awful wedlock. the son begot-

ten on his wife by a kinsman, a son given by his natural parents, a son made by adoption, a

son of concealed birth, and a son rejected, take shares of the heritage.”

The adopted sou should be the giver of the funeral caite. and taker of the heritage of his

grandfather andalso of Sapindas, Bhrigu declares; “ A virtuous man must not make a partition

of the herifage contrary to the laws or usages of districts and the rules of bis tribe, and must

not deviate from the established usages of his native country, the rules of his tribe and the Jaw

of his class, but he must follow the usages of the country and rules of the family of which he

is a member ; by so doing he performs his duty, otherwise not.” According to the doctrines of

Catyayana and others, declared in the Dayabhaga, it appears that there is a variation in the nu-

meration of the sons (respecting a given son) by different authorities, according to one class lie

may take the heritage of the grandfather and present the funeral cake to him, but not according

to the other, therefore the question of his succession should be referred to the consideration of

the most competent Judges who will decide the matter paying attention to the usages and laws

of the particular place and the rules of his family and also with reference to the qualities of the

claimant, good and bad.

No. XLT. ZELLAH DACCA JELALPORE.,

ANSWER.

A Hindoo named Ramtonoo, in his last illness and a few days before his death, desires his

wife Huripriya to adopt a son and dies, leaving his father Ramhury him surviving, Ramhury

hears and approves of those directions. After the death of Ramhury, the widow of his son

(Huripriya) adopted a son Ramerishva, Tu this case agrecably to law the adopted son is entit-

led to succeed to the property left by both the grandfather Ramhury and the father Ramtonoo.

Authorities of Devala cited by Jimutavahana:—° Atwnaja, the son begotten by a man him-

self, Puraja, procreated by another man, Lubdha, received (for adoption) and Yadrich’heeca or

voluntarily given, Among these, the first six are heirs of dinsmen.” The word Atumaja indi-

cates the sons begotten by a man himself in lawful wedlock, the son of an appointed daugh-

ter, and the son by a twice-married woman, Puraja means the son of a wife, Lubdha signifies

a son given by his natural parents, a son made by adoption, the son of a pregnant bride, the

sou of an unmarried girl, and ason bought, and Yadrich’heeca signifies a son rejected, a son

self-given, and a son of concealed birth. Among these, the first six are Ainsmen and heirs, the

other six inherit ovly from their own father; the rank of sons is distinguished by the order ia

which they are enumerated.

Yajnyawalcya declares ; * The ownership of father and of son-is the same in land which wag

acquired by his father, or in corody, or in chattles.

No. XLIE ZILLAH TIPPERAH.

ANSWER.

According to the doctrine of the Dayabhaga and other books of law, a given son, who is

adopted agreeably to the prescribed modes for adoption, lias no 1ight to succeed to his (adopt~
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ing) father’s father’s estate, but to that of his adopting father only. On the death of Ramhury

his legal representatives are entitled to inherit his property. Ramerishna, the son adopted by,

Huripriya, though perfectly eligible for adoption, is not entitled to claim the property left by

Ramhury ; to which his representatives were entitled previous to the adoption of Ramerishna;

but he has a right to his adopting father’s property. Although according to the doctrine of

Menu, &c. a given son has a right to the property of his adopting father and also to that of his

adopting father's father, yet this passage has reference to the case of a’son actually adopted at

the period of the adopting father’s father’s death. Although Ramkury did give his consent to

the adoption, yet, as that consent was not coupled with ike condition that the son so adopted

should be his heir, Ramerishna can have no title to the inleritance, This opinion ts conform:

able to law. ,

No. XLII. CALCUTTA PROVINCIAL COURT OF APPEAL.

ANSWER,

Aamtonoo (a Hindoo } in his last illness, and a few days before his death, desires his wife

foadoptason. Ramtonoo dies, leaving his father (tamhury ) lim surviving. Ramhury (Ramtonoo’s

father) lives about three years after his son (tamétonoo) and then dies, leaving neither widow nor

child. A short time after the death of Ramtonoo, Ramhury hears of his (Ramtonoo’s) having beft

directions with his (2amtonoo’s) wife to adopt a soa and he approves of those directions. Chil-

dren of the brother of Zlamury were brought to Ramhury, in order that he might chuse one for

adoption. He selected one of the children to be adopted by Huripriya, ( Ramtonoo’s widow, ) but

its adoption was prevented by the death of its father (Ramhury’s brother.) Ramhury spoke of

his intention of getting Huvipriya, (the widow of Ramtonoo,) to adopt this child and he ( Ramhury)

after that disappointment spoke of his having trusted to Huripriya (Ramtonoo's widow) to select

a proper person for adoption. Huripriya, after the death of Ramkury, does select a proper person.

In this case that son is net entitled, according tothe authority ofthe Duyabhaga of Jimutavahana,

to succeed to the estate of his adopting father. Axgreeably however to the code promulgated by

Menu, to the Vivada-bhungarnuba, and other works which are universally respec ed throughout

Bengal, &c. Ramerishna wilt succeed to the estates both of the grandfather (Ramhury) and of

his father ( Ramtonoo}.

Questions of this nature are decided according to the authorities of Menu, and the sages

who concur with him; as that of the Dayabhaga, when at variance with Menu, is not receiy-

ed, because Sricrishna Terealuncara ‘the commentator on the Dayabhaga) concurring with Vri-

fiaspati, lays it down as a general rule that in every case where adifterence exists between Afe-

au and other authorities, the former is tevariably to be preferred. lt was thought adviseable

to bring forward both opinions leaving the decision to the Court. These expositions are drawn

from the Dayabhaga, the code of Menu, the Vivada-bhungarnuha, aud the opinion of Vrihaspati,

yuoted by Sricrishna Tercaluncara.

AUTHORITIES,

Jt is laid down in the Dayabhaga, ‘‘' The true legitimate son, and the rest, to the number of

six, are not only beirs of their father, but also heirs of kénsmen ; that is, of sapindas and other

gclativus, ‘The others are successors of their (adopting) father, but not heirs to collateral re-

latiois (sapindas, &e.)”
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Menu :--— Of the twelve sons of men, whom. Menu, sprung from the self-ewistent, has name

ad, six are kinsmen and heirs, six not heirs, except to their own father, but kinsmen. The son

begotten by a man himself in lawful wedlock, the son of his wife begotten in the manner be fore

mentioned, a son given to him, a son made or adopted, a son of concealed birth or whose pa-

rents cannot be known, and a son rejected by his natural parents, are the six kinsmen and hejrs,

The son of a young woman unmarried, the son of a pregnant bride, a son bought, a son by a

twice-married woman, a son self-given, and a son by a Sudra, are the six kinsmen, but vot heirs

to collaterals.”

Vrihaspati :—‘* Menu holds the first rank among legislators, because he has expressed in his

code the whole sense of the Veda; no code is approved, which contradicts the sense of any law

promulgated by Menu.”

No. XLIV. ZILLAH JUNGLE MEGALS.

ANSWER.

Ramcrishna, adopted by Huripriya, will sweceed tothe entire estate of his father Ramtonoo,

and to that of his adopting father’s faiher Ramhury, The consent of the grandfather to the

adoption is superfluous aud unnevessary. This is according to Menu and other legal authorities:

but according to the Dayabkaga compiled by Jimutavahana, the adopted son is entitled to suc-

ceed te the estate of his futher only. As the authority of ihe Dayabhaga is decisive, a contrary

doctrine cannot be admitted.

No. XLV. ZILLAH NUDDEA.

ANSWER TO THE Ist QUESTION.

The adoption of Ramerishna by Huripriya, with permission from her husband and with the

consent of the father-in-law is legal and valid. | The law does not make the consent of the fa-

ther-in-law a necessary condition. This is according to the Vivada-bhungarnuba and other

authorities. The opinion of Vasishtha quoted in the Vivada-bhungarnuba 5 A son, formed of

geminal fluids and of blood, proceeds from his father and mother as an effect from its cause :

both parents have power for just reasons to give, to sell, or to desert him; but let no man give

or accept an only son, since he must remain to raise up a progeny for the obsequies of ancestors.

Nor let a woman give or accept a son, unless with the assent of her lord.”

ANSWER TO THE 2d QUESTION,

Should Ramcerishna be a person of virtuous habits and competent to fulfil all the prescribed

duties of his tribe, he és entitled to succeed to the whole estate of his father Ramtonoo and also

of his grandfather Ramhury. This opinion is agreeable to Menu, the Vivada-bhungernubda

aud otlier treatises. The doctrine of Menu as laid down in the Vivada-bhungarnuba: « Of the

twelve sons of men, whom Menz, sprung from the self-existent, bas named, six are kinsmen

and heirs; six not heirs, except to their own father, but kinsmen. The son begotten by a

man himself in lawful wedlock, the son of his wife begotten in the manner before menuoned,
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a son given to him, a son made or adopted, a son of concealed birth or whose real father can-

not be knewn, and a son rejected by his natural parents, are the six kinsmen and heirs. The

gon of a young woman unmarried, the son of a pregnaut bride, a son bought, a son by a twice-

mariied woman, a son self-given. and a son by a Sudra, are the six kinsmen, but not heirs to

collaterals.” Culluca Bhutia interprets it thus; “ Menu, sprung from the self-existent, Brahma,

and first of the fourteen AZenus, among those twelve sous of men, whom‘he has named, the first

six are pronounced kinsmen and heirs to collaterals: the result is, that, as kinsmen, they offer

the funeral cake and water to Sapindas and Samanodacas, and as heirs, they succeed to the

heritage cf their collat:ral relations, on failure of male issue, as well as to the estate of their own

Sather. The last six may not take the heritage of any, except of their own futher, but they par-

ticipate in his wealth, for it is declared generally without any exception, that sons inherit the

estate of their fathers.” Menu :—“ Not brothers, nor parents, but sens, if hving. or their male is-

sue, are heirs to the deceased.” When learned priests are mentioned as heirs to all persons on

failure of kin, then, indeed, consanguinity is not the ground of their succession; for there is no

ther ground but their claim as learned priests : these on the contrary are kinsmen, and there-

fore perform the duties imposed by that relation, offeriug water and celebrating other rites.

In truth, it is now admitted, that the son by a twice-married woman, the son given, and the

others, should they be endued with good qualities, will inherit the property of their (adopting) pa-

rents and kinsmen, should they be void of those qualities, they are not entitled to succeed to the

kinsmen but it appears from the doctrine contained in the Brahma purana, that some of them

will be entitled to share the father’s property and some of them must ever be maintained with

supplies of food and apparel. 1t appears by the modern usage that a given son, éf he is accus-

tomed to perform the (fisl Nitya) indispensable and fixed observances (tafafae Nimittika) casual

rites, (@tat Camya) supererogatory works (which are performed at pleasure or through the de«

sire of some advantage) (24 Hesta) essential ceremonies, as ablution, investiture, &e. (%¥ Poor-

ia) acts of pious liberality, as digging a well, planting a grove, building a temple, &c. and so

forth, allowed to his own tribe, will succeed to the wealth ofhis (adcpting) father's brother.

The third question has been already answered in the reply to the first

No. XLVI. ZILLAH BURDWAN.

ANSWER.

Huripriya, having obtaimed permission from both her husband Ramtonoo, and father-in law

Ramhury, adopts a son named Ramerishna, that son has a right to the estate of his (adopting)

father Ramtonoo only ; but not to that of the grandfather Ranhury.

AUTHORITIES.

The doctrine of Yama is laid down in the Vivada-chintamani ; ‘Twelve sons are named by

sages who know the principles of things ; among those sons, six are kinsmen and heirs ; six not

heirs but kinsmen. The first is declared to be the son begotten by a man himself in lawfal

wedlock ; the second, a son begotten onhis wife by a kinsman, the third is the son ofan appoint-

ed daughter ; thus have the learned declared the law. The fourth is a son by a twice- married

woman ; the fifth, asonby an unmarried girl; the sixth, a son of concealed birth in the hus-
N
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band’s mansion ; these six give the funeral cake and take the heiitave, A son rejected by his

father or mother, the son of a pregnant bride, a son given by ics sutural parents, a son made

through adoption, and fitthly a son bought, aud lastly he, who off-rs himself of his own ac

cord. These six being of mixed origin, are kinsmen, but not heirs except totheir own father.”

The passage of Nareda declared in the Vivada-chintamant and the Virada-Rutnucara: «A

son begotten by a man himself in lawful wedlock, a son begatten on his wife by a kinsman, the

sou of au appointed daughter, the son of an uumarried girl, the son of a pregnant bride, and a

son of concealed birth, a son by a twice-married woman, ason rejected, a son given by his natural

parents, a son bought, a son made by adoption, and a son self-given, are declared to be twelve

sons. Among these, six are heirs to kinsmen, six not heirs but kinsmen.”

Devala, (after enumerating the son of the bo:ly, the son of an appointed daughter, the son of

a wife, the son of an unwarried girl, a son of concealed birth, a son rejected, the son of a preg-

nant bride, a son by a twice-married womaa, a sou given by his natural parents, a son self-giv~

en, a son made by adoption, and a son bought,) adds, ‘* These twelve sons are considered as off

springs by birth or adoption, namely, sons bezotten by a man himself, sons begotten by another

but fathered by him, sons acquired, and sons by their own consent. Among these, the first six

ave kinsmen and heirs, the other six inherit culy from their own father.”

The Doctrine of Hurita cited in the Vieada, Rutnacara: “« A son begotten by aman himself

on a faithful wife, the son of his wife begotten by a kinsman, a son by a twice-married woman,

the son of an unmarried girl, the son of an appointed daughter, and a son of concealed birth are

heirs to kinsmen. A son given by his pareuts, a son bought, a son rejected, the sun of a preg«

nant bride, a son self-given, anda son nade by adoption are not heirs to kinsmen.”

Menu :—Of the twelve sons of men, whom Menu, sprung fromthe self-existent, bas named, six

are kinsmen and heirs ; six not heirs, except to their own father, but hinswen. The son begot-

ten by a man himself in lawful wedlock, the son of his wife begotten ia the manner before men~

tioned, a gon given to him, a son made ar adopted, a son of concealed birth or whose real fa--

ther cannot be known, and a son rejected by bis natural parents are the sia kiasmen and heirs,

The son of a young woman unmarried, the son of a pregnant bride, a son boughi, 1 son by a

twice-married woman, a son self-given, anda son by a Sudra, are the six kinsmen, du! not heirs ta

collaterals.

The opinions of some legislators, that the son given is an heir to Linsmen, and that of others,

that he is not such heir, ave to be reconciled by referring to the distinction of his bei.g (Sagoo-

na) endued with good qualities, or ( Nirgoona) not so endued. A true explanation of this is laid

down in the Rufnacara, and thus (the objection of} variation, from the son given being cnus

merated higher and lower in the order of inheritance, and so forth, by different holy saints ress

pectively, ts obviuted Ly ihe distinction as to his qualities, good and bad,

No. XLVIT. ZILLAH MIDNAPORE,

ANSWER,

A widow named Huripriya, adopts a son, endued with good qualities, agreeably to the ordi-

nances for adoption, with the consent of her husband Ramtonoo and her father-in-law Raminu-

ry. That son has a right to the estate of his (adopting ) father and grandfather. This opinion

is conformable to the Doctrine of Menu, the Mitacshaya, Dattaka-chandrika, Se.
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AUTHORITIES.

Mitaeshara:-—“' Menu having premised two sets of six sons, declares the first six to be heirs

and kinsmen, and the last to be not heirs. The true legitimate issue, the son of a wife, a songiv-

en, and one made by adoption, a son of concealed origin, and one rejected (by his parents) are

the six heirs and kinsmen. The son of an unmarried woman, the son of a pregnant bride, a son

bought, a sou by a twice-married woman, a son self-given, and a sou by a Sudra woman, are

six not heirs but kinsmen.” ‘The above passage must be expounded as signifying, that the first

siz may take the heritage of their father’s collateral kinsmen, ( Sapindas and Samanodacas) if there

be no nearer heir ; but not so the last six: yet the following passage is laid down in the Dat-

taka-chandrika; ‘ the variation which occurs in the institutes of Vasishtha and the rest, res=

pecting the euumeration, must be understood as founded on the difference of good and bad quali

tics,”

Menu :—* Of the twelve sons of men, whom Menu, sprung from the setf-ex'stent, has nam-

ed, six are kinsmen and heirs ; six not heirs, except to their own father, but kinsmen. The son

begotten by a man himself in.lawful wedlock, the son of his wife begotten in the manner before

mentioned, a son given to him, a son made or adopted, a son of concealed birth or whose real

father cannot be kuown, and a son rejected by bis natural parents, ave the six kinsmen and

heirs. ‘The son of a young woman unmarried, the son of a pregnant bride, a son bought, a son,

by a twice-married woman, a sun sel{-given, and a son by a Sudra, are the six kinsmen, but not

heirs to collaterals.”

Baudheyana:— He pronounces the real legitimate son, the son of an appointed daughter,

the wife’s son, the son given and made, the son of concealed origin, and the deserted son also,

participators im the estate.”

Menu :—‘ Of the man, to whom ason has been given, adorned with every virtue, that son

shall take the heritage though brought froma different family.”

The doctrines of some sages that the given son, ts an heir to kinsmen, and that of others, that

he is not such heir, are to be reconciled by referring to the distinction of his being endued with good

qualities, or otherwise.

No. XLVI. ZILLAH HOOGLY.

ANSWER.

Under the circumstances stated in the question, the right of the son so adopted, to the estates

of his adopting f.ther and grandfather is established by law.

AUTHORITIES,

The doctrines of several sages quoted in the code of Culluca Bhutta, Mitacshara, Vivada-

chintoment, Vivada-ruinacara, Dayubhoga, Viramitrodaya, Vivada-nuba-satoo, Vivuda-bhan-

garnuda, ant other works, are to the following effect. According to the authority of the Daya-

bhaga, the son of the body, the son of an appointed daughter, the son of a wife by a kinsman, a

son given, a seu of a young woman unmarried, a son of a pregnant bride, a son rejected by his

natural parents, a son by a twiceemarried woman, ason of concealed birth or whose parents can-

not be known, a svn self-given, a son made or adopted, and a son bought; these are thus men-
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tioned in the passage of Devala : “ These twelve sons have been propounded for the purpose of

offspring ; being sons begotien by a man himself, or procreated by another man, or received ; for

adoption, or voluntarily given. Among these, the first six are heirs of kinsmen, and the other six

inherit only from the father ; the rank of sons is distinguished in order as enumerated.” hat is

to say, the true legitimate son and the rest, to the number of six, are not only heirs of their fa-

gher, but also heirs of kiasmen; that is, of Supizdus and other relations. ‘The others are sue-

cessovs of their adopting father, but wot heirs of collateral relations (Sapindas), &c. The word

“ Grst” bas a plural termination and includes the son of a man by himself begotten in lawful wed-

lock, the son of an appointed daughter, a son of the wife, a son given, a son ofa young woman

unmartied, the son of a pregnant bride, these arc heirs to kinsmen, The word “ others” has also a

plural termination and indicates the son rejected by his natural parents,a son of concealed birth

or whose father cannot be known, the son self-given, a son made or adopted, and a son bought,

This enumeration is not contradictory to the doctrine of Menu, &c. According to the passage of

Devala ; “ the sons begotten by a man himself or procreated by another, or so forth,” li appears

that the given son having been enumerated among the last six, is excluded from the inheritance

of kinsmen, but by this enumeration the regular order is broken, Baudh :yana and others thus enu-

merate ; “Participation of wealth belongs to the son begotten by a man himself in lawful wedlock,

the son of his appointed daughter, the son begotten on.his wife by a kinsman legally appointed,

a son given, a sop made by adoption, a sou of concealed birth, and a son rejected by his natu-
ral parents. Consanguinity, denoted by a common family appellation, belongs to the son of

an uumarried girl, the son of a pregnant bride, a son bought, ason by a twice-married woman, a

son self-given, and a son of a priest by a Sudra.” “ No code is approved, which contradicts the

sense of any law promulgated by Menu.” The son begotten by a man himself in lawful wed-

Jock, the son of his wife begotten in the manner before-mentioned, a son given to him, a son

made or adopted, a son of concealed birth, or whose real father cannot be known, and a sonre+

jected by his natural parents, are the six kinsmen and heirs; this doctrine of Menu is main«

tained and received by all the more ancient Law Treatises.

No. XLIX. ZILLAH JESSORE.

ANSWER.

A son whe has been adopted agreeably to the forms prescribed by law, by a woman daly

authorized by her husband, is entitled to succeed to the estate of his adopting father and also to that.

vf his adopting father’s father, This is the docirine of Menu, confirmed by numerous other authoria

ties.

No. L. ZILLAH 24-PERGUNNAHS.

ANSWER.

Ramtonoo having, during his life, authorized his wife Huripriya to adopt a son, and both he

and his father Rumhury dying ; Ramcrishn1, the son so adopted conformably to the instructioas

0 Ramtonoo, succeeds to his estate and Lkewise to that of Ramhury his adopting f:ther’s father.
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The consent of the latter to the adoption is not requisite. ON THIS POINT THE WISE ARE UN&*

niMous, ‘he proofs are drawn from two passages in Menu.

AUTHORITIES.

Menu:~-« Of ihe twelve sons of men, whom Menu, sprung from the self-existent, has named,

six are kinsmen aud heirs, six not heirs, except to their own father, but kinemen. The son

begotten by a nian himself in lawful wedlock, the son of his wife begctten in the manner be.

fore wentivued, a son given to Lim, a son made or adopted, a son of concealed birth, or whose

parents cannot be known, and ason rejected by his natural parents, are the six kinsmen and

heirs. The son of a young wonian unmarried, the son of a pregnant bride, a son bought, a son

by atwice-married woman, a son self-given, aud a son by a Sudra, are the six kinsmen, but

not heirs to collaterals.”

Tt appears from the Dayabhaga, which is in force in Bengal, that an adopted son is not heir

to Sapindas (collaterals) but this doctrine is applicable only to the case of a partition between: the

son of the bosly und sons by adoption.

No. LI. ZILLAH CUTTACK.

ANSWER.

Ramitonoo, (a Hindoo,) in his last illness, and three days before his death, desires his wite

Huripriya to adopi a son. Ramtonoo dies, leaving his father (Ramhurry) surviving him. After-

wards Ramhurry, (Ramtonoo’s father, ) having left directions with his daughter-in-law, ( Huripri=

ye.) to adopt a son, lives about three years, aud then dies. Agreeably to the permission of

both her husband and father-in-law she adopts a son (Ramcrishna. ) In this case, the son sa

adopted according to law, is competent io present the fuaeral cake to Ramtonoo and to his father,

and is also entitled to succeed to the property, real and personal, of both. Although Huripriya did

not make the adoption previously to the death of her husband and father-in-law, ycot by her a~

dopting a son, with the consent of her husband, Ranztonoo, the adopted son’s right is established

to his adopting father’s estate, and likewise to that of lis adopting father’s father. Therefore

the given son will present the funeral cake to his adopting father and adopting father’s fatter,

and will succeed to their estatcs. This opinion is conformable to the doctrines of Menu, the Da«-

yabhaga, and other works.

AUTHORITIES.

Menu:.— To three ancestors must water be given at their obsequies, for three, (the father,

his father, and the paternal great grandfather, ) is the funeral cake ordained: the fourth in de-

scent is the giver of oblations to them, and their heirs, if they die without nearer descendants ;

but the fifth has no concern with the gift of the funeral cake.”

Therefore a succedaneous grandson succeeds to the wealth of a grandfather, who dies leaving

no legitimate issue ; this opinion is delivered by Culluca Bhutta in the Munwartha Mooctavu-

lee.

It is declared in the Dayabhaga; “ The true legitimate son and the rest, to the number of

six, are not only heirs of their father, but also heirs of kinsmen ; that is, of Sepindas and other re«

lations,” The doctrine of Yajnyawaicya laid down in the Mitacshara ; The true legitimate is-
mo) , 6
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suc, the son of a wile, ason given, and one made by adoption, a son of concealed origin, and

ene rejected (by his parents.) are the six heirs and kinsmen.

The fourth person, and the rest, share the remains of the oblation wiped off with Cusa grass ;

the father and the rest share the funeral cakes; the seveath person is the giver of oblations +

the relation of Sapindas, or persous connected by the funeral cake, extends therefore to the so«

venth person, or sixth degree of ascent or descent,

No. VI.

The Wiil of Goculciunder Corformah, declared by the Supreme Court to have been well proved ;

but except as toa disposition in favor of the Testator's step-mother, wholly inopcrative—See p. 74.

Svee Sree Radhacrisinjee Soronong. Sree Goculchunder Corformah, the Mansion of all Hap-

piness !!!

T, of my own free will and pleasure, according to my owa understanding, paying no regard

whether.the same be conformable to the Hindoo law or not, make. T have three wives, Sree

Mootee Rasmoncy, the second Sree Mootee Radhamoncy. aad the third Sree Mootee Narayuny 3

and sons, Sree Govinchunder Corformah, the second Sree Dayaichunder Corformah, the thied

Sree Isnoochunder Corfermahk, and the fourth Sree Sorodchunder Corformah j and four daughters,

Larlemoncy, Prenmoney, Bodonmoncy, and Crishnomoncy ; with the consent and pleasure of all

whom, 3, of my own free will, make this will, and all have signed it; this cannot be deviated

from : whoever asserts any thing contrary to it will be discarded by the deity, forsaken by me,

and removed from the Surear, and forfeit all titles in every thing belonging to the Surcar, 1st.

First order; T have the image of Sree Sree Connyclolljce in my house, to whom I give of my own

will end pleasure, the property acquired by me myself; my excestorind property, crounds, houses,

gardens, English Company's bonds and certificates; merchandize, gold and silver ornaments,

plates, jewels of diamond and pearls, and soyforthy aud he becomes proprietor of all this proper-

ty, and no body has any right to divide and take the same. 2d. Secund order; Sree Sree Connyes

doll Thakoor ian image, and will not be able to manage, for which reason, my three wives and

four sons will manage ; they will act in such manner that benefit may arise to the Surear, and

willall reecive the means of subsistence and clothing from the Serear ef the Thakoor, as wellas

for detreying the expences attending the daily and stated religious acts, and the family and all

other expences, and will conduct inthe same manneras they are conducted during my life time.

4th. Fourth order; Should you three wires and four sons not agree with each other, and dis

putes frequently occur, you will cach put a key of your own upon the Surearry treasury and

house, and when requisite, assemble together and receive and disburse the same. You will per-

form this with the Zhahoor’s estate, which you will never have authority to divide and take it; you

aril never have authority to take it ; you will never have authority to take it, YT forbid you thrice

from so doing ; and whoever does not regard this prohibition, and wéiters the subject of division,

will be discarded by the deity and abandoned by me, and forfeit all title in the estate of the

Surear ; and if the person prefers any claim, if will be null, and although entitled agreeably to

Hindoo law, stillhe will not be con:petent to share ; he will not be comp: text to share 3 he will not

be competent to share. I have again expressed prohibitions three times over, Sth. Fifth order; Tam

the manacer of the estate of Sree Sree Connyefoll Trakoor ; on my demise, my four sons, Sree

Govinchunder Curfarmah, Sree Danalekunder Corjormah, Sree Isnoochunder Corformah, and Sree
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Serodchunder Corfermah, and my three wives will be ihe managers of the estate of this Thakoor.

These seven persous will be managers as Tam myself, and will conduct the business. They will

be managers of the business on my behalf. — Gih. Sixth erder; Should there arise any disvute

amongst yourselves on any account, and should you disagree in any business, you will maka

ut known to Sreejoct Gourchund Mullick, or to eny respectable person, and he will settle the

same, and you will abide by such set(lement. You wili never resorsto the Court on yeur own.

private disputes. The person who altempts to resort to the Court is net pt for to remain ix my

Surcar, but will receive from it the sum of current (500) five hundred rupees for subsistence and

clothing, and retire, and have no concern whatever with the Szrcarry properiy, grouuds, &c. Tih.

Seventh order ; You will consider my reputation, my instruction, and my writings of mere in

portance than even the Vedas: one Sotin will never quarrel with the cther, nor will one brother

with his brother. Having entered into dispute, you will not even pronounce the word division. 1

am repeatedly writing in prohibitive terms thereon, for your welfare. Should you enter into diz.

pate among yourselves and make a division, prosperity will forsake you, and you will be ruin-

ed, on which account 1 have repeatedly made use of prohibitive injunctions, but should you de

so, not attending to them, you will be abandoned by me and have no tive in the Sercarry pro»

perty, but become entitled to only current (600) five hundred rupees. Take this into consider-

ation and conduct yourselves accordingly. 8th, Eighth order; I bave three wives and four

sons, being in all seven powers who are managers, abd as the bedy is tle seat both of health

and sickness, the survivors will be managers, and if there be any offspring, such will be so, the

well managers of the business of Sree Sree Connyeloll Thakoor. 9th, Ninta order; My step-mo-

ther is also in the Sxrear ; as long as she lives she willreceive subsistence and clothi: g from it; on

her death, you will take four or fore kandred rupees from the Surcar for ker funcral charges and

gerforne the came. LOth., Tenth order; Ou my death, should you wish to disburse sams for my ob-

seqiies, you will not on any account exceed the sem of two hundred inpees in performing the

same, The performance of olsequies is all futile, You will not attend to she censure of the world

but disburse only two hundred rupees for the purpose of pwifiatior, and perform the funeral

ceremonies. th, Eleventh order; Skould you wish to make au offering tome, whatever eataile

vou offer to Sree Srce Connyelolljee Thakoor, ou the dey of the fall moon of his /toolun Jutira, £

shail partake cf, and if you wish to see me, you will look near Thakoor during the latter part of

the wight of the scid full moon, and you will see me. ath. Twelfth order; Whenever vou are desir-

ons to offer me any thing to eat, you will offer Loochee Cochores, §c. to Sree Sree Connyeloll;ce

distibate the same among Brahmins aud Voishnavas, and yor may be sure Tahuil parishe of of
the sume. 13th Thiteenth order; T have made this will of my own free will and pleasure, and you
wv e likewise signed the same of'your own free will and pleasure. Jn consequence ay ‘which Thakoor

Cennzeloli becomes preprietor of my own property, caucestorial property, craame the English

Company's bonds, ecrtificates, grounds, gardens, wearing apparel, &e. and you seven 7 ersons become

sicnayers of the business in the same manner as E was on behalf of she Thakaor, You wil ledge

alf the Surcarry articles and property in the iron chest within ibe tressury room, and take very

reat care, whereby you will confer great obligations au pie, Tam your Mahaguru, and ree

suest this of you, that you will not make any iroils emongst yourselves, that you will net make,

thaé you will net muke; bat if you should, the person w ho does, wilberuined, and never be

competent to make a division. 1 have spetified these orders. The year 1205) one thousand

two hundred and five, 7th Ugrawn ; 1708, 20th November

pew ten nineteen me ES

Geentben es acai yr onimarrenimeren weer
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ANCESTORIAL property. If immovable can it be disposed of by the possessor in

the way of gift or unequal distribution? qu. p. 4, 5.

ANCESTORIAL property. See Partition.

ADOPTION, chapter of, p. 118, et seq.

ADOPTION. There are distinctions in the rules of, between Soodras and the three

first castes, p. 118.

ADOPTION might formerly have been made of one of a different caste from the

adopter; now a°solutely prohibited ; modern writers have not attended to this,

although it occasioned a Cifference in the rights of adopted sons, p. 118, 119.

What by Yaska and Devanda Bhatta, p. 119.

ADOPT. Soodras may adopt a daughter’s or a sister’s son; the three superior castes

cannot, p. 120, 150.

ADOPTED SONS. ‘The proportion of the estate of the adopting father, to which

they are entitled, p. 120, 121.

ADOPTION. One allied by the funeral cake best for; brother’s son best, p. 123.

ADOPTION. See Son, and Critrima, and Dattaca.

ADOPTED SON, rights of as to inheritance. See Dattaca and Son.

ADOPTION. Difficulty of laying down rules for Adoption, pp. 187-139 ; cannot

be of a boy exceeding the age of five years; exception; qu. p. 139, et seg. In the

three superior castes it cannot be of a boy wo has been invested with the Poi-

tah; when that investiture must take place, p. 140, 141.

ADOPTION of a boy cannot take place after his marriage. This extends to all the

classes, p. 141; nor after fonsure, p. 141; nor after the attainment of five years

of age, 120, qu. p. IAL, ef seg. and p. 146. Reasons given for early, &c. p. 145.

ADOPTER and ADOPTED must be of the same class, p. 146. A man having a son

begotten cannot adopt one, p. 146, but exceptions to this rule will be pointed

out. See p. 149.

ADOPTION; eldest son ought not te be; on/y son must not he given in adoption,

p- 146, 147; considerations respecting the gift of an only son, p. 147, ed seq.

ADOPT. Neither Brahmin, Khittry nor Boice can adopt a son whom it would

have been incest in him to beget,*p. 149; but either may adopt a boy whom he

could have begotten without incest, p. 150. This not inconsistent with the

adoption of a brother’s son; why, p. 149. Son ofa wife’s sister may be adopted ;

A
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why, p. 149. Man having grandson or great grandson cannot adopt, p. 149,

Scodras excepted as to great great grandsons, p. 149, 150.

ADOPTION ; for exceptions relating to the 6th general rule, p. 146, see pp. 149

and 185.

ADOPTION by Brahmins of Sapindas. Saunaca Muni's opinion, p. 150.

ADOPTED SON;; his share of the estate if a son he afterwards begotten by the

adopting father, pp. 150,151; doubts concerning the adcpted son’s rights, pp. 151

152; not considered as a member of, or related to his natural family ; this does

not apply to his marriage ; cannot marry within certain degrees in his own na-

tural family, p. 152, ef seg. Sapinda, if procurable ought to be adopted ; or

nearest relation in the male line; son ofa brother preferred; but any of the same

caste eligible, p. 155.

ADOPTION may he made by a widow after the death of her husband; but must be

in pursuance of his instructions. If not authorized by him her adoption will be

a nullity; after his death she cannot give his son in adoption, p. 155. If in-

structions of the husband be special, they must be strictly pursued. She is to

follow rules prescribed for the hushand ; the same latitude allowed. Two wi-

dows, if authorized, may adopt in succession to. each other, p. 156. Husband

mav authorize to adopt after the death of a son he leaves living; may authorize

adoption by one wife for herself, although he had adopted a son for the other.

The two adopted sons will jointly share the estate. When widow’s adoption

ought to take place. Child adopted by widow is as if adopted by her husband

himself, p. 157. See Sraddha, and p. 157, 158. Child adopted by widow to take

estate of her husband’s father, p. 158 and case following. See Donation.

ADOPTION ; case upon, p. 163, 165. Opinions upon case—appendix.

ADOPTED sister’s son by a Brahmin and held good by the Supreme Court; mani-

festly wrong, p. 166, Case, p. 167, et seq.

ADOPTION, case of, under Luckyaarain Tagore’s will, p. 169, et seq.

ADOPTION. Can a widow receive a son in adoption, if she could not without incest

have borne him ? gu. 173, et seq. Usual to adopt a boy as the son of a particular

wife, p.174. Doubts suggested in consequence of the death of an adopted son,

p. 175, et seq. Case stated for Pundits’ opinions, p. 165. See wife.

ADOPTED SON. See Succession, and Son. His right to a share of his adopting

father’s estate, p. 228 et seq. not actually decided.

ANCESTORIAL PROPERTY. Many decrees of the Supreme Court suppose a

right in the possessor of, to dispose of it according to his own pleasure among

his sons, p. 297, et seg. Court declares that a Hindoo Testator “might and could

dispose by will, of all his property, movable and immovable, as well ancestorial

as otherwise,” 2b. This decree affirmed on appeal p. 298, considerations on the

question, 7b. It seems settled that alf property except ancestorial immovable

may be disposed of at pleasure, p. 299, Question and Pundits’ opinion, ib. et seq,

See Sudder Dewannee Adawlut.
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ADOPTION. A widow having adopted a son, and that son so adopted having died,

the widow who adopted him, succeeding as his heir, will net thereby have any

right more than she succeeded to on her hushand’s death—semble, p. 310, et seq.

ADOPTION and Marriage ; for further matter relating to, see p. 473, ef seq.

ADOPTED SON. See Heir.

ADMINISTRATION. See Supreme Court.

BROTHER may succeed to the property held by his sister in Streedhun, but not to

property derived by her from her husband, p. 7.

BROTHERS, if two or more, any one, or the representative of any one may insist

upon a partition of ancestorial or jointly acquired property, p. 38 ; and in a par-

tition, brothers shall share equally per capita ; descendants shall take per stirpes,

ib. p. 39.

BROTHERS. See Sons.

BROTHERS, sets of uterine separating from each other, will not entitle the mothers

to a share; but any set coming to a partition in itself the mother of that set will

be entitled to a share of their proportion of their father’s estate, p. 42.

BROTHERS possessing movable and immovable property. If they come to a parti-

tion of the movable only, the mother shall take her share of that, but not of the

immovable, p. 45.

BROTHERS. If out of any number, one shall die leaving widows and no son, any

one of the widows may enforce a partition which will entitle the mother to her

share, p. 46.

BROTHERS, possessed of immovable property, and giving one desirous of separat-

ing a sum of money in lieu of his share. This will entitle the mother to her share

of the inmovable estate, pp. 46, 47.

BRAHMANA, or Brahmin, p. 118.

BLAQUIERE’S, Mr. Translation from the Sanscrié of a work on adoption; still in

manuscript ; author Sri Natha Bhatia; title of the work Dattaca Nirnaya, p. 122.

BRAHMINS, KHITTRYS, and BOICES, cannot contract. marriage until after

their investiture with the Poitah ; consequently not until after they have attain-

ed a certain age. The Brahmin may be invested with the Poittah in his fifth

year, p. 140; the proper age is the eighth year from conception for a Brahmin ;

the eleventh for a Khittry, and the twelfth for a Botce. See p. 140, 141.

BRAHMIN, sister's son adopted by, wrong, p. 166, the case, p. 167, et seq.

BLAQUIERE, Mr. furnished me with his manuscript translation of the Dattaca

Nirnaya, p. 122.

COLLATERALS themselves shall take the estate; in exclusion of the heirs of Col-

laterals related in an equal degree, p.3.

CONTRACTS made, &c. by the manager of a family, how far, valid and binding on

the others, p. 25,
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CLAIM and Nonclaim, &c. the effect of, p. 25.

CO-WIDOWS or Sisters, may come to a partition of their joint estates 5 may be con-

venient; will not confer a right to dispose of separate share; or vary the rules

of inheritance. Partition between males has a diflercut effect, p. 55.

CSHATRIYA or Khettry, p. 118.

CASTES or Classes of Mindoos, four, p. 118.

CRITRIMA adoption; does not prevail in Bengal; but does in Mithila. See case

of Kullean Sing v. Kirpa Sing § al. p. 126, 127, forms dispensed within; lustra-

tion one of the forms, p. 127.

COLEBROOKE, Mr. his opinion of Jagannatha’s Digest, p. 138.

CHUNDACARANA, what, p. 141. Sce To:-sure.

CHEETA PINDA, what, p. 158.

CONSIDERATIONS upon the effect of entrusting property in the hands of women

having a life interest only in it, p. 90, ef seq.

CILARITABLE DONATION. A widow giving her husband's estate to the son

of one daughter who was poor, having another who was rich, not such a chari-

table donation as cain be supported in law, p. 310, ef sez.

COLEBROOKE, Mr. His letters relating to the right of a Hindoo to make a will,

p. 317, et seq. Will to be governed by the rule concerning gifts, ib. and partition,

p. 318. What property may be disposed of by will, 7.

CONTRACTS, chapter of, p. 377, ef seq.

DESCENT does nut extend beyond the great grandson, unless there be an inter-

mediate heir through whom the estate may be conveycd, p. 3. See Collaterals.

DAUGLIITERS surviving their fathers (who do not leave a widow or male descend-

ant) are his heirs, pp. 4, 7.

DAUGHTER. The son, but never the daughter, of a daughter shall succeed to her

estate, pp. 6, 7,

DAUGHTER. Taking immediately from her father, or mediately through his widow

shall have an estate Jor life only, p. 6.

DAUGHTER. Sce Grand-daughter.

DAUGHTERS. Sce Widows.

DAUGHTER, if no widow or son shall take the father’s estate. If several daugh-

ters, they shall take equally, p. 7.

DATTACA, meaning of, p. 122.

“DATTACA, diferent opinions concerning the rights of ; some say he is heir to kins-

men gencrally ; some that he is heir to his adopting father only, p. 128; excluded

from heirship to his own natural family, p. 128. So decided in 8. D. Ad. p. 129.

Menu’s arrangement of sons not agreed upon, p. 129. Jagannatha’s commentary,

p- 130, ef seg. Sons legally begotten and sons given in adoption, the only two

descriptions known in this (the Kali) age of the world, pp. 129, 131, Exami-

nation as to the Dattaca’s right to inherit, pp. 132, 133, 134, 135, 186, 137. Dat-
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tuca (if a son afterwards begotten) entitled to a third part of his adopting fa-

ther’s property, p. 136, 187, semble. | Sce appendix ; the opinions of Pundits in

the case of Gowrbullub v. Juggernotpersaud Mitter & al.

DONATION or acceptance of a son, by a wife without the consent of her husband

is invalid, p. 208, ef seq. exception said to exist, &c. p. 214, 221. Elder, may

give younger brother in adoption ; refuted, p. 222, et seq.

DISTRIBUTION. See Unequal.

DAYACRAMA SANGRAITIA, law relating to distribution as it is contained in

p. 242, et seq.

DISTRIBUTION. Can a Hindoo make an uncqual distribution among his sons?

And if so, of what property can he make it? Can it be made of ancestorial im-

moyable property? p. 247, et seq.

DISTRIBUTION. Sce Share, and Gift.

DIALOGUE concerning the right of a father to make unequal distribution ; and the

opinions of Pundits thereon, p. 260, ef seq. and p. 265, cé seq.

QEED OF GIFT, not valid if unaccompanied by possession according to the law

of the Mit'hila school, p. 274, ef seg. Diflerence of opinion among the Pundits,

p. 277, et seg. Quere—Does this decision admit the right to make unequal distri-

bution by deed unaccompanicd by possession in Bengal, p. 278, ef seq. Sec Une-

qual Distribution.

DAUGUTERS. Sce Male issue, not necessary parties to a bill of complaint in a

certain case, p. 346.

SPOSAL by a Hindoo of his property by will. Tis abstract right to do so well

exemplified by a decision of the Supreme Court, p. 348, e¢ seq.

SNTATES. It is a general rule that males shall take absolutely, and females for life

only, p. 7.

ESTATE. See Property.

ECODISTO. See Sraddha.

BX ECUTOR. Sce case which arose out of Luckinarain Tagore’s will where exe-

cutor’s executor was recognized as the Testator’s executor, p. 168, ed seq.

EVIDENCE; chapter of; materials for furnished by Mr. William Hay Macnaghten,

PATILER having begotten a son, discharges his debt to his own progenitors, p. 121.

PUILTATION 3 Jaganiatha’s remarks upon, p. 130.

HRAND-DAUGITER ; whether by a daughter or a son, shall never succeed to her

grandfather's estate, p. 6.

GRANDMOTIEER has a right to a son’s share upon partition made between her

son and her grandsons, p. 29.

GREAT GRANDMOTLIER has a right to a share upon partition made, if one of

the partitioning parties be a son or a grandson ; although there be great grand-

B
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sons among the partitioners. Ifa son be among them she wil] have son’s share ;

if the sons be dead and partition made between grandsons and great grandsons

she will have a grandson’s share—semble, p. 30, et seq. p. 42, rule 13—51, et seq.

GREAT GRANDMOTHER. Sce rule 7, p. 40, 41.

GRANDSONS; if they divide the estate the grandmother, as well as the mother

shall share with them. They shall all share alike, p. 41, rule 9.

GRANDMOTITE R cannot have less, but she may have more, than a mother upon
partition, p. 54.

GRANDSON or GREAT GRANDSON ; man having cannot adopt a son; great

great grandson may be adopted by a Suudra, p. 149, 150.

GRANDMOTHER claiming as heir will, upon partition made, take both as heir in

her own right, and as a partitioner, the partition having been made by descend-

ants or their representatives, p. 67, et vide case of Jeeonony Dossee et al. v. At-

taram Ghose § al. p. G4, ef seq. Prior decree of the Supreme Court not corres-

ponding with this, p. 74, ef seg. & p. 77 particularly.

GIFTS and Unequal Distribution ; chapter of, p. 241, ef seq.

GIFT. Father may make a gift of an ancestorial Talook to one of eleven sons; the

gift amounting to one-tenth part in value of the estate; the son receiving it

will share with his brothers in the remainder, p. 266, 268, ef sey. See Deed.

HEIBS. See brothers, sisters, estate, wives, widows, maidens, women, &c.

HINDOO families. See Union.

HINDOO FAMILY. Muddunmohun Bysaack’s—litigation. See case from p. 77 to

p. 92.

HINDOOS ought to be left in possession of their own laws, religion, usages, and

prejudices ; their laws ought, if possible, to be made consistent, p. 117.

JTEMR. Sce Dattaca.

HUSBAND may authorize cach of his two wives to adopt a son, p. 182, ef seq. and

see p. 183.

HEIR. Widow taking as heir of her adopted son does not thereby acquire any

tights more than she would have had as succeeding to her husband, p. 310, e€ seq.

JIINDOO. His right to dispose of his property by will recognized in the Supreme

Court, p. 319, ef seg.—may dispose of ancestorial immovable property by will, ib.

HINDOO disinherits by will two sons on account of their misconduct, and makes a

small provision for another—he being deaf and dumb, p. 349. | Hindoo by will

may give 10 anna’s share to two of his sons, and 6 anna’s share to the other two,

p. 350, ef seq. See Release—Will of a Hindoo leaving British subjects his exe-

cutors, an! a large sum (amounting to two-thirds of his estate) to pious or sue

perstitious purposes established by the Supreme Court, p. 371, ef seq.

INHERITANCE ; chapter of, p. 1, ef seq.

INHERITANCE ; primary rules of, p. 1, & seg.

INHERITANCE ; Table of—Appendix.
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LNHERITANCE. See Descent.

INHERITANCE and PARTITION; Case concerning, p. 64, 65, 66, 67, 6S.

JAGANNATHELA’S Digest ; Mr. Colebrooke’s opinion of. See Colebrooke.

INCEST. Neither Brahmin, Khettry, nor Boice can adopt a boy whom it would have

been incest in the adopter to beget, p. 149—may adopt one, if, without incest he

couldhave begotten him, p. 150—not inconsistent with adoption of a brother's

son. Why, p. 149.

JAGANNATHA’S remarks upon filiation, p. 130.

JONES, Sir William ; his opinion of native lawyers, p. 166.

IMMOVABLE property, p. 4. Widow has a life interest only in, p.11, movable and

immovable on the same footing—semble, p. 16, 18, 20, ef seg. 23.

INHERITANCE. Sree Crishna Tarcalancara’s recapitulation of, to the property

of a deceased man, p. 234, ef seg. Remark on the above by Mr. Colebrooke, p.

237, et seg. Summary of the order of succession to the property of a woman, p.

238, ef seq.

([MMOVABLE property may be disposed of by a Hindoo by his will, according to

the law as it is administered in the Supreme Court, p. 319, et seg. Case of Raim-

tonoo Mullick & al. vu. Ramgopaul Mullick & al. p. 340, et seg.

{DOL. The whole property of a Hindoo for the support of an Edol declared inopera-

tive. This not avowed by the Court as a reason for its declaration, p. 320, ef seq.

In many instances, the Supreme Court has upheld bequests for the support of

Idols, p. 322, et seg. Possession of an Idol severally decreed, where the parties

entitled to it could not agree to hold it jointly, p. 323, e¢ seg. The whole ofa

Hindoo’s property left for the support and worship of his family Idol so applied.

‘This seems to have been by consent of all the sons, p. 335, et seq.

JUBICIAL PROCEEDINGS; Chapter of; materials for furnished by Mr. William

Hay Macnaghien.

{MMOVABLE PROPERTY. See Talook.

400GULKISHOR ADIE’S will, p. 357, et seg. Doubts as to the propriety of the

Supreme Court’s decision in that case, 2b.

fIN, (next of to the husband) have an undoubted right to succeed to the estate

movable and immovable taken upon his death by the widow, p. 23.

AW (by the Hindoo) that which is declared to be forbidden, immoral, and sinful,

may nevertheless be valid if done, p. 24, et seg. p. 33, e¢ seg.—passim.

“AW, Hindoo, different in Bengal, from that which prevails in other parts of India,

p. 127.

“AW YERS, Native. See Jones, Sir William.

AW HINDOO, difficult to distinguish by what is enjoined or prohibited in a mo-

ral, and what is so in a legal, sense, y. 248, ef seq.

uEGISLATING “ower of in India; some considerations on, p. 304, et seq.
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MOTHER will not be the heir of her son who dies in the life time of his father, p. 6, 8

MOTHER; the heir of her son who survives his father, and dies unmarried, p. 6.

MARRIAGE and Adoption ; for farther matter relating to, see p. 473, ef seq.

MOTHER; if her son shall survive her husband, and then die, leaving neither wi-

dow nor son; the mother shall succeed as his (her son’s) heir ; although widows

of her husband, and dau ‘hters of his, be surviving. The mother will take in ex-

clusion of the brothers, widows, and daughters, of her husband, p. 8.

MAIDENS; succession to their property, p. 9.

MOTHER. Upon the death of her husband to manage his estate during the minori-

ty of his sous, p. 25. Mothers of the sons shall manage in exclusion of childless

widows or those who may have daughters only, ib. p. 26.

MOTHER ; her inferest in property taken by her upon partition, the same as that tak-

en by a widow upon the death of her husband, p. 12, et seq. p. 31, ef seq. p. 84.

MOVABLE and Immovable property. A distinction made between them in the hands

of widows and mothers. Considerations upon this subject, p. 36, et seg. See

Immovable.

MOTHERS. See Brothers.

MOTHERS. If there be three sets of uterine brothers ; one of three, one of four,

and one of five ; their mothers being alive. If these sets should separate from

each other, the mother’s will not be entitled to any share ; but if they separate

ancong themselves, the mother of the three will be entitled to a fourth; the mother

of the four to a fifth, and the mother of the five to a sixth share of their estates

respectively, p. 43.

MOTHERS taking a share upon partition, take an estate for life only, either in

movable or in immovable property—semble, p. 43, 44,45. This I conceive to be
now beyond doubt.

MOTHER cannot in any case enforce partitidn, p. 45.

MOVABLE and immovable property. See Partition.

MOTHER. See Brothers.

MOTHERS entitled to the joint protection of their descendants, p. 47.
MOTHERS. See Partition. —

MOTHER not entitled to property acquired by her sons, unless acquired by means

of the patrimonial wealth, p. 51.

MOTHERS. See Widows—Partition.

MOTHER, who has one son only cannot be entitled to a share of his estate ; but if Ais

sons divide after his death, she will then be entitled to a share as grandmother.

MOTHER may be entitled to a share upon partition, when grandmother will be ex-

cluded, p. 54.

MOVABLE and IMMOVABLE property; right of widows and mothers in, cons!~

derations concerning, p. 93, ef seq.

MARRIAGE. See Brahmin and Soodra., Adoption of a boy cannot take place af-

ter his, p. 141.
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MAINTENANCE; widow’s right to; how enforced, p. 60, et sey. Not to he left a,

the mercy of him whose duty it is to maintain her, p. 63. Where she will not be

entitled to separate maintenance, p. 62; ordered to be secured to a widow when

her hushand’s sons divided the estate, p. 63.

MIT’HILA, law of. See Deed.

MACNAGHTEN, Mr. William Hey, furnished the materials of which the two lost

chapters, viz. of Judicial Proceedings, and of Evidence, are composed.

MALE ISSUE. The estate of a father passes to his daughters for the sake of male

issue, p. 313, et seq.

MOTHER. The rules affecting property devolving on a widow equally affect pro-

perty devolving on a mother, p. 314, et seq.

MOTIIERS take an estate for life only, p. 43, ef passim.

NEPHEWS. Sister’s sons, succecding to their uncle’s estafe, obtained a new trial;

having been heirs at law and considered as disinherited by adoption, p. 166.

NATIVE LAWYERS. Sce Jones, Sir William.

PROPERTY, tnmorable, given by a kusband to his wife, he shali have the dominion

over it during his life. Mevable properiy so given shail be at the wife’s absolute

dispesal from the time of the gift, p. 4.

FRCPERTY. No cistinction between movable and immoveble, if acquired in a cer-

tain manner—senble, p. 4.

PROPERTY. See Ancestorial.

PUNDITS’ opinion of on the rights of widows taking as heirs of their husbands ;

and mothers taking on partition. No distinction made between them in law, p- 12,

et seq.

PROPERTY of deceased persons may be sold for certain purposes, p. 26.

PARTITION, chapter of, p. 28, e¢ seq.

PARTITION ; great grancmethers have not a right to a share of the property, upon

partition made of it by ber great grandsons, p. 28.

PARTITION. See mother, and grandmother ; also great grandmother.

PROPERTY. See movable and immovable.

PARTITION; no distinction now made in the shares of sons upon partition, p. 37,

et seg. See Brothers.

PARTITION ; primary, &c. p. 40, 41—semble. Sce great grandmother.

PARTITION. Sce grandsons, and widows.

PARTITION may be cnfcrced by any person having ashare, derivatively cr other-

wise, In an estate, p. 45.

PARTYSION may be enforced of émmovable as well as of movable property. Of
ancestorial or jointly acquired, p. 46,

PROPERTY. Sce Ancestorial.

&
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PARTITION of an estate if made even against the will of all the possessors, will

entitle the mother, &c. to a share, p. 47.

PROPERTY. See Separate.

PARTITION ; no question to be raised upon, by the mother of daughters only.
See rules 25, 37, p. 51-59.

PARTITION. See Widows, and p. 77.

PARTITIONS to entitle a mother to a share must be of ancestorial wealth, or of

wealth acquired by means of ancestorial wealth; hence, the mother may. be en-

titled to a share upon partition when the grandmother will be excluded, p. 54.

PARTITION and INHERITANCE; case concerning, pp. 64, 65, 66, 67, 68.

PARTITION; right of widows on; case concerning, from p. 69 to p. 74. Another

case, from p. 74 to p. 77. See Inheritance and Partition.

PARTITION. See widow’s right to enforce.

PROPERTY; movable and immovable ; right of widows and mothers in ; considera~

tions concerning, p. 93, ef seq.

PRINCIPLES fixed; ought not to be disturbed, p. 106, 117.

POITALL, what; p. 140. When investiture with must take place ; consequences of

omitting, p. 140,141. Poitah belongs to the three superior castes only; not to

Soodras, p. 140.

PARBHUN. See Sraddha.

PUNDITS’ opinion upon the rights ofan adopted son, delivered to the author, p. 161,
ef seq. observations on this opinion, p. 162, 163.

PROPERTY ; doubts as to the right of disposing of Ancestorial immovable, p. 259,

et seq. The question much perplexed—passim. See Unequal Distribution.

PUNDITS; contradictory opinions of, p. 291, et seq. Inconsistent and contrary opi-

nions of, p. 302, et seq.

PIOUS PURPOSES. Widow or mother may alienate property. to a moderate ex-

tent for pivus purposes beneficial to the deceased, p. 314.

PROBATE. See Supreme Court.

PARTITION. It would appear that a Hindoo cannot by his will, prevent his de-

scendants from coming to a partition ofhis property, p. 325, ef seq.

POSSESSION of an Idol or Shib decreed, p. 323, et seq.

PARTITION. See Supreme Court.

PROPERTY, separate, p. 48, e¢ seg. —Property left by a Hindoo to his brothers, al-

though his widow survived him, p. 360, ef seg. Property so left to a brother al-

though there were daughters and a widow surviving, p. 365, ef seq. See p. 269,

el seq.

QUALITIES ; goed or virtuous. Seem in this (the Kali) age to be disregarded as

to the eflect of giving preference, p. 132, ef passim. In p. 182 the observation

applies to the inheritance of a Dattaca ; ut it will be found throughout that the

preference formerly given on account of superiority of qualities is now abolished.
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REUNION, chapter of, p. 107, et seq. Never heard of an instance of. Law concern.

ing unsatisfactory, undefined and contradictory ; passim; to the end.

RECORDER OF MADRAS; his declaration concerning tho gift of an only son in

adoption, p. 147, et seg.

RELATION ; nearest in the male line ought to be adopted, p. 148, 149.

REMARKS upon tlhe case of Verapermal Pillay v. Narrain Pillay et al. decided in

the Recorder’s Court at Madras, p. 186, et seq. construction put upon a will in

that case, p. 188, ef seq.

RELIGIOUS purposes. A very large sum of a Hindoo’s estate directed by the Su-

preme Court to be applied to, p. 347, ef seq.

RELEASE given by an Infant Hindoo and his mother on his part, set aside, p. 352.

SISTERS cannot in any case, succeed to the estate as heirs, but the sons of sis-

ters may succeed, p. 4.

STREED’HUN ; women possessed of property before marriage in their own right,

shall hold it independently of their husbands, p. 4.

SONS take per capita ; their sons per stirpes, p.o.

SISTER of the half or whole blood, never can succeed to the estate of her brother ;

but the son of a sister may succeed to it, and will succeed in preference to the

son of an uncle, p. 7.

SISTER cannot succeed as the heir of a sister; but as her father's heir, she may suc~

ceed to property derived by her sister from him, p. 7.

SISTER. Sce Brother.

SRADDHA; the person whose duty it is to perform it, does not necessarily succeed

to the estate, p. 8.

SISTERS succeeding to their father’s estate, p. 10, LL.

SONS are of age when they complete sixteen years by the Hindoo law. This is the

rule in the Supreme Court; but by the Regulations of Government, minority con-

tinues in the Mofussil until the eighteenth year has been attained, p. 25.

SONS how they shall take upon partition in a given case, p. 40. See Brothers.

SEPARATE property may be acquired by individuals of a family living in a joint

and undivided state, p. 47, 48, and the case which follows, p. 48, 49, 50, 51.

SISTERS. See Co-widows.

SISTERS ; rights of, if so they can be called, p. 55, 56, 97, 98, 99, 100, 101, 102, 103,

104, 105.

SON, ought to be adopted by him who has not one, p. iis.

SOODRA, p. 118.

SOODRAS may adopt relations which Hindoos of the three superior castes are for-

bidden to adopt, p. 119.

SOODRAS are said by Vachispati to be incapable of adopting a son ; this abundant-

ly refuted, p. 119, 198.

SON ; eldest begotten frem a sense of duty ; others are begotten from a love of pica-

sure; this questionable, p. 121, 122,



( xii)

SANTANEE; his speech to B’hisma, p. 122.

SON ; what a man obtains by having one. He delivers his father from the hell called

put; adopted cannot claim the family and estate of his natural family ; the fu-

neral cbhlation of him who has given away his son, is extinct, p. 122.

SON of brother best for adoption ; by son of one brother of the whole blood, all bro-

thers become fathers. i.ces not apply to Seodras but to three superior castes,

p. 123; auther’s conclusion, and Goverdhana’s opinion on the subject, p. 123,

124. Sister’s son forbidden to be adopted except by Soodras, p. 125. Only son,

not to be given in adoption, p. 125. Woman not to give or accept a son without

the consent of her lord, p. 126. Donation or acceptance without such consent in-

valid, p. 126. Gift of eldest son prohibited, p. 126.

SONS ; begotlen and given, the only two descriptions recognized in this degenerate of

Kali age of the world, p. 129, 180, et seq.

SCODRAS may marry at any age however early ; but the ceremony of tonsure must

precede marriage, p. 141.

SHUNKSHKAR. What, p. 142.

SON. A man having one cannot adopt, p. 146, but exceptions wiil be pointed out.

See p. 149.

SON ; eldest, gift of forbidden, p. 146. Gift of only son sinful in the extreme, p. 147.

SUTHERLAND, Mr. His synopsis of the law of adoption quoted, p. 149.

SISTER; son of a wife’s, may be adopted because the marriage of one man to seve-

ral sisters is permitted, p. 149.

SAPINDAS ; adoption of by Brahmins according to Goverdhana who gives the re-

verend Saunaca Muni’s opinion, p. 150.

SON BEGOTTEN ; if ove after adoption, the rule as to inheritance; doubts con~

cerning the rule, p. 150, 151.

SAPINDAS; what included in and discussion concerning, p. 152, et seg. Sapinda,

if procurable ought to be adopted, p. 155.
SAUMBUSTER. See Sraddha.

SRADDHA. If there be no son begotten or adopted, widow may perform Sraddha,

i. c. Ecodisto and Saumnluster. Parl’kun cannot be performed by a woman, p.

157, 158. Sraddhas to be pertormed by nearest male relation by descent. Widow

related by the Cheefa pinda. She to perform till son comes of age, &c. p. 198.

SISTER’S SONS. See Nephews.

SUCCESSION. The succession of one adopted is vested in the other adopted son,

as being the nearcst collateral, p. 180, et seq.

SON ; after the adoption of one by the husband; his widow having had his autho-

rity, may after her husband’s death adopt another, although the one adopted by

him be living; p. ISI, ef seg. Authority given to a wife to adopt a son on ker own

account, p. 183. See Husband and Wife,

SON cannot be adopted, if there be a son of ¢he body; unless, p. 185. Can ason he

adopted, with the hegotten son’s consent? Qu. p. 185.
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STARE; causes which are said to justify the gift of a greater shave to ‘one son than

to another, by his father, p, 252, ef seq. p. 200, et seg.

SUDDER DEWANNEE ADAWLUT. Last decision of that Court regarding the

right to dispose of ancestorial immovable property, p. 283, ef seg. considerations

thereon, ib.

SISTERS equally entitled on their mother’s death to succeed to the estate of their

father. The father’s widew cannot give to the son of o:te daughter, her hus-

band’s estate, although the other daughter had not a son at the time of the gift,

p. 310, ef seg.

SUPREME COURT. Several decisions of involving a right to make an unequal

distribution among sons, p. 319, et seg. | Probates of Hindoos’ wills ; and admi-

nistration to the estates of intestate Hindoos granted by the Supreme Court,

p. 320.

SHIB. See Idol.

SUPERSTITIOUS USES. Money left by a Hindoo for such purposes, and also

lands, decreed to be so applied, p. 323, ef passim, throughout the chapter of Wills.

Sce Nemoychurn Mullick’s will, p. 336, et seg. See Religious.

SUPREME COURT'S decree on partition in this case, not consistent with a subse-

quent decree, p. 75, ef seq. aud p. 64, ef seq.

SEPARATE property. See Property.

TONSURE, of Chundacarana ; adoption cannot take place after the ceremony ef,

has been performed. This applies to all the classes, p. 141. Case on the subject

decided in 8. D. Ad. p. 142, et seq.

TONSURE. Benares Pundits’ opinion concerning the right of adoption after; erre-

‘neous, p. 190, et seq.

TANJORE Case, p. 190, ef seq.

‘ONSURE must be performed in the adopter’s name and family, p. 192.

“ALOOK, ancestorial, given by will to his nephews by Rajah Nobkissen, held good,

p. 356, et seq.

UNION in Board, Property, and performance of Religious ceremonies, is the original

state of every Hindoo family ; but separation may be effected partially, and in

other respects the union will continue, p. 54, 55.

VAYSYA er Boice, p. 118.

VETALA and BHAIRAVA, story of, p. 124, 125.

‘'PANAYANA, what, p. 141.

UNDIVIDED family; brothers belonging to, may acquire separate property, p. 47,

et seq.

LINEQUAL DISTRIBUTION; most of the doctrines relating thereto contained in

the Daya crama Sangraha, p. 242, et"seq.

UNEQUAL DISTRIBUTION may be nade of ancestorial immovable property 5

L
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all may be given toone son. ‘It is sinful, but valid, p. 271, ef seg. Opinion of

the Pundits Jagannath and Kerperam, p. 273. Remark of the Sudder Dewannee

Adawlut, p. 274. A man may give the whole of his property by deed to his

younger son, in exclusion of the elder, p. 280, eé seg. Pundits’ opinion ; such a,

gift is forbidden, and immoral, but valid, p. 282. The authority of the two above

cases seems to be shaken; decision turned on the ground of non-delivery of pos-

session ; if this be so a Hindoo cannot dispose of his property by will, p. 283, et

seq. It is agreed by all that unequal distribution of ancestorial immovable pro-

perty is forbidden ; all agree as to its immorality. Ts it valid or invalid if made ? —

p. 292, et seg—mcede of reconciling differences of opinion, p. 293.

UNDIVIDED Hindoo family, one of receives one-third instead of one-half of an

estate, he being entitled to half. This is binding on his adopted son, p. 361, et seq.

WIDOW cannot claim any property in right of her husband, except such as her hus-

band was actually possessed of in his life time, p. I.

WIDOWS are heirs of their husbands who die not leaving a son, or male descend-

ants, p. 1, 3, 5.

WOMEN. See Streedhun.

WOMEN. See Property, and Considerations.

WIPE. See Property.

WIDQW ; if there be no son shall take her husband’s estate (he the family of her hus-

band divided or undivided ;) after her death, the daughtcr, or daughters of her

husband shall take it, p. 5, 6, 9.

WIDOWS. Ifno son, shall succeed te the estate of their husband jointly and equal-

ly; as they die, their shares respectively shall go to the daughters ; no right of

survivorship among widows, p. 6:

WIDOWS who take an estate take it for life only, p. 9.

WIDOW childless shall take before the daughter of her husband by another wife, p. 9.

WILL made during minority declared veid, p. 11. See Remarks.

WIDOW not entitled te more than a life estate in movable property—semble—never

considered entitled to more than a life estate in immovable property, p. 11 to 16,

el seq.

WIDOW'S right to immovable property for life ; two cases im ejectment thereon, p.

18, 19, ef seq. See Maintenance.

WIDOW’S right in immovable property being limited to an estate for life, never doubt-

. ed by the Supreme Court, p. 18.

WOMAN. In 1799 the Supreme Court seems to have considered her right to any

description of property taken under any circumstances (even under the will of

her husband) confined to a life estate. ‘This not reconcilabie to subsequent de-

cisions, p. 20, ef seq.

WILLS effect now given, greater than thas formerly given to them by the Su@reme
Qn

Court, p. 8, ef seq.
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WIDOW as representative of her husband may insist upon a partition of the es-

tate, p. 39.

WIDOWS; where they will be excluded from a share upon partition made among
the sons of their husband, p. 39.

WIDOWS ; how they shall take upon partition in a given case, p. 40. See Partition,

Sons, and Brothers.

WIDOWS ; a case in which they will be entitled to take a share upon partition made

among their own grandsons, although not entitled upon partition amcng their

husband's sons, p. 41.

WIDOWS childless, or having daughters only, not entitled to a share of their hus-

baid's estate, upon partition made by his sens, or by their representatives 5 such

widows entitled to maintenance cnly, p. 41, 42.

WIDOWS. See Brothers.

WIDOWS how thy share upon partition when made among immediate, and re«

mote descexdants, p. 52, 53, b4.

WOMEN. Stmwary cf their rights, &c. p. 56, 57.

WIDOWS ; noikes, &c. considerations respecting, p. 57, 58, 59.

WIDOW. Case in which she enforced a provision. Compelled the son of her hug+

band by another wife to make hera monthly allowance, p. 60, G1, 62, 63, 64. Case

in which wideyv s jailed in attempt to enferce a separate provision, p. €2. Case

in which the Supreme Gourt ordered a swm of money to be set apart (when a

partiiicn was decreed) for the purpese of securing a childless widow a suitable

maintenance, p. G3, €9. Net to be left at the meicy of him, whose duty it is to

maintain her, p. 63.

WIDOW'S richt uy en partition; case ecncerning, p. €9, 70, 71, 72, 78, 74. Another

case, p. 74, 75, 76, 77 5 and see Inheritance and Partition.

WIDOW'S right to enforce partitien ; case concerning, p. 77, ef seq.

WILL by the effect of her husband’s, widow deprived of her share upon partition ;

case conce:sing, p. SL, et seq.

WOMAN not to give cr accept a son in adoption, without the assent of her lord, Dp.

#20. See Ler.

WIDOW in pursnance of her hnusband’s instructions may adopt a son after kis

ceath; adoption by a widew without such insiructions is a nullity. She fs not

after her husband's death compeicnt to give his son in adepticn. Fxecpted

eases will he neticed, p. 155. Widew adopting ought to guide herself Ly the

rules laid down for the direction of her husband. Some latitude allowed ; but

special instructions to be specifically followed. Tio widows may adept in sue-

cession to each viher, if anthorized by the husband so te do, p- 156. She may be

autherized to adopt ia case of the death of a son; or to adopt a son for herself

althouh the husband had adopted one for another wile, p. 187. When she

ought to acopt; a hoy adopted by he, is as if he had been adopted by her hus-

band himself, p. 157,
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WIDOW. See Sraddha.

WiLL; case of adoption under Leckynarain Tugore’s, p. 163, eb seq.

WIDOW. — Can she receive a child in adoption, if without incest he could not have

been bezetten upon her! gu. p. 173, ef seq.

WIFE; usual to slopt a boy as the son of a particular wife, p. 174.

WIDOWS; two may adopt in succession by virtue of powers from their decease}

husband, p. 177, é seg.

WIFE; power cannot be given to, to adopt a son in case of a disagreement between

her and the son of her husband’s body, but power to her to adopt may be given

in case of the death of such son, p. 185,

WIDOW, during the minority of her sons may sell her husband’s estate for certain

purposes, p. 26. See Mother, and Pious Purposes.

WILL; right of making, not expressly given to Hindoos by their own law, p. 241.

Right confirmed in tne Supreme Court, ib. Hindoo may give by will his proper-

ty to his brothers although he leaves a widow surviving, p. 209, ef seq. Quere?

‘The right of a Hindoo to dispose of his property by will is virtually denied by a

decision of the Sudder Dewannee Adawlul, p. 295, et seq. Consequence, p. 296,

ef seq.

WIDOW cannot dispose of land to which she succeeded on the death of her hus-

band, p. 305, ef seg. She may relinqnish in favor of the next heir of her husband,

p. 309. Gite made by a widow to the son of onc daughter, she having another

dawchter iviag, void. The daughters equally entitled on the death of thei mue.

ther, and their sons after them, p. 810, ef sep. Sce Adoption. See Heir.

WHLLS ; Chapter of, p. 316, ef seg. Sev Colebrooke and Hindoo.

WELD ota Hiulco declared wholly inoperative by the Supreme Court, p. 320, ef seq.

exception as to one bequest. Qaere as to the propriety of this, ib. A Hindoo

cexnnot by wil prevent his descendants from coming to a partition among them-

selyes—-semile, p. 325, et seq. Sce Idol anil Superstitious uses. Hindoo’s right te

dispose of every description of property declared, p. 340, ed seq.

WILL; Hivdoo’s. See Disposal and Hindoo. Sce also Jooqulkishor Adie.

WIROW. See Property.

N. B-—Tiis Index extends to the six first Chapters only. It was nol thought ne-

cessary to give an Index to the three last.
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