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THE

LAWS OF MENU

SON OF BRAHMA,

{(CONTINUED.)

CHAPTER THE NINTH.

On Yudicature; on Law, Private and Criminal;
and on the Commercial and Servile Claffes.

—t———
e ———Y

1. « I NOW will propound the immemorial
¢ duties of man and woman, who muft both
¢ remain firm in the lcgal path, whether united
‘or fc.paratcd.

2. ¢ Duy and night muft women be held by
¢ their protectors 1n a ftate ot depeudence ; but
“in Jawful and innocent recreauons, though
¢ rather addicted to them, they may be left at
¢ their own difpofal.

3+ ¢ Their fathers prote@ them in ehiidhood;,
¢ their hufbands protect them in south; their
¢ fons protect them in age: a wuman 1§ neves
¢ fit for independence.

VOL, VL. B



2 ON THE SAME; AND ON THE

4. ¢ Reprehenfible is the father, who gives
¢ not his daughter in marriage at the proper
‘ time; and the hufband, who approaches not
¢ his wife 'in due feafon; reprehenfible alfo is
 the fon, who proteds not his mother after the
¢ death of her lord.

5. * Women muit, above all, be reftrained
¢ from the {fmalleft illicit gratification ; for, not
¢ being thus reftrained, they bring forrow on
¢ both families:

6. ¢ Let hufbands confider this as the fupreme
¢ law, ordained for all claffes; and let them,
¢ how weak focver, diligently keep their wives
¢ under lawful reftriétions;

7. ¢ For he, who preferves his wife from
“ vice, preferves his offspring from fufpicion of
¢ baflardy, his ancient ufages from negleét, his
¢ family from dijgrace, himielf from anguifb, and
¢ his duty from violation.

8. ¢ The hufband, after conception by his
¢ wife, becomes himfelf an embryo, and is born
¢ a fecond time here below; for which reafon
¢ the wife is called jdyd, fince by her (jdyaté)
¢ he 1s born again :

9. ¢ Now the wife brings forth a fon endued
¢ with fimlar qualities to thofc of the father;
¢ fo that, with a view to an excellent offspring,
¢ he muft vigilantly guard his wife.

10. ¢ No man, indeed, can wholly reftrain
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¢ women by violent meafures; but, by thefe
¢ expedients, they may be reftrained :

11. ¢ Let the hufband keep his wife employ-
¢ ed in the colleétion and expenditure of wealth,
¢ in purification and female duty, in the pre~
¢ paration of daily food, and the fuperintend=
¢ ence of houfehold utenfils.

12. ¢ By confinement at home, even under
¢ affettionatce and obfervant guardians, they are
¢ not fecure; but thofe women are truly fecure,
¢ who are guarded by their own good inclina-
¢ tions.

13. ¢ Drinking fperituous liguor, aflociating
¢ with evil perfons, abfcuce from her hufband,
¢ rambling abroad, unfcafonable . fleep, and
¢ dweling in the houfe of another, are fix
¢ faults which bring infamy on a married wo-
‘ man:

14. ¢ Such women examine not beauty, nor
¢ pay attention to age; whether their lover be
¢ handfome or ugly, they think it is enough
¢ that he is 2 man, and purfue their pleafures.

15. ¢ Through their paffion for fien, their
¢ mutable temper, their want of {ettled affection,
¢ and their perverfe nature (let them be guard-
¢ ed in this world ever fo well) they {oon bes
¢ come alienated from their hufbands.

16. ¢ Yet thould their hufbands be diligently
$ careful in guarding them; though they well

B2



4 ON THE SAME; AND ON THE

¢ kiow the difpofition, with which the lord of
¢ creation forimed them:

17. ¢ MENv allotted to fuch women a love of
¢ their bed, of their feat, and of ornament, im-
¢ pure appetites, wrath, weak flexibility, defire
¢ of muichjef, and bad conduét,

18. « Women have no bufinefs with the
¢ texts of the Véde ; thus is the law fully fettled:
¢ having, therefore, no evidence of Zaw, and no
¢ knowledge of explatory. texts, finful women
¢ muft be as foul as faliehood itfelf; and this is
¢ a fixed rule.

19. ¢ To this effect many texts, which may
¢ thow their true difpofition, are chanted in the
"¢ Vedas: hear now their expiation for fin.

20. ““ That pure blood, which my mother
“¢ defiled by adulterous defire, frequenting the
*¢ houfes of other men, and violating her duty
“ to her lord, that blood may my father pu-
“rify!”  Such is the tenour of the holy text,
 which her fon, who knows her guilt, muff pro-
“ mounce for her;

21. ¢ And this expiation has been declared
¢ for every unbecoming thought, which en-
‘ ters her mind, concerning infidelity to her
¢ hufband ; fince that #s zbe beginning of adul-
¢ tery.

22. ¢ Whatever be the qualities of the man,
¢ with whom a woman is united by lawru}
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marriage, fuch qualities even fhe affumes;
like a river united with the fea. X

23. ¢ AcsnaMA'LA, 2 woman of the loweft
birth, being thus united to Vasisut’HA, and
Sa'rancr, being united to ManpaPA'LA,
were entitled to very high honour:

24. ¢ Thefe, and other females of low birth,
have attained eminence in this world by the
refpeéive good qualities of their lords.

25. ¢ Thus has the law, ever pure, been pro-
pounded for the eivil conduét of men and
women: hear, next, the laws concerning
children, by ebedience to which may happi-
nefs be attained in this and the future life.

26. ¢« WHEN good women, united with huf-
bands in expeclation of progeny, eminently
fortunate and worthy of reverence, irradiate
the houfes of their lords, between them and
goddeffes of abundance there is no diverfity
whatever.

27. ¢ The prodution of children, the nur-
ture of them, when produced, and the daily
fuperintendence of domeftick affairs, are pe-
culiar to the wife:

" 28. ¢ From the wife alone procecd offspring,

good houfchold management, folicitous atten-
tion, moft exquifite carefles, and that heavenly
beatitude, which fhe obtains for the manes of
anceftors, and for zhe bufband himfelf,
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29. * She, who deferts not her lord, but
¢ keeps in fubjection to him her heart, her
¢ {pcech, and her body, thall attain his manfion
¢ in heaven, and, by the virtuous in this world,
¢ be called Sddhws, or good and faithful;

30. ¢ But a wife, by difloyalty to her huf-
¢ band, fhall incur difgrace in this life, and be
¢ born 1 the next from the womb of a fhakal,
¢ or be tormented with horrible difeafes, which
¢ punith vice. -

31. ‘ LEARN now that excellent law, univer«
¢ fally falutary, which was declared, concerning
$ iflue, by great and good fages formerly born,

32. ¢ They confider the male iffue of a wo-
¢ man as the fon of the lord ; but, on the {fub-
¢ je& of that lord, a differcnce of opinion is
“ mentioned in the Féday fome giving that
¢ name to the real procreator of the child, and
¢ others applying it to the married poficflor of
¢ the weman.

23. * The woman is confidered in luw as the
¢ field, and the man as the grain: now vegeta-
¢ ble bodies are formed by the united vperation
¢ of the feed and the ficld. :

34. ¢ In fome cafes the prolifick power of
¢ the male is chicfly diftinguithed ; in others,
¢ the receptacle of the female; but, when both
¢ are equal in dignity, the offspring is mott

¢ highly eftecmed:
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35. ¢ In general, as between-the male and
¢ female powers of procreation, the male is held
¢ {fuperiour ; fince the offspring of all procreant
¢ beings is diftinguifthed by marks of the male
¢ power.

36. ¢ Whatever be the quality of feed, fcat-
¢ tered in a field prepared in due {eafon, a plant
¢ of the fame quality {prings in that field, with
¢ peculiar vifible properties.

37. ¢ Certainly this earth is called the pri-
¢ meval womb of many beings; but the feed
¢ exhibits not in its vegetation any properties
¢ of the womb.

38. ¢ On earth here below, even in the fame
¢ ploughed field, feeds of many different forms,
¢ having been fown by hufbandmen in the
¢ proper feafon, vegetate according to their
¢ nature :

39. ¢ Riceplants, mature in fixty days, and
¢ thofe, which require tranfplantation, mudge,
¢ tila, mdfba, barley, leaks, and fugarcancs all
¢ {pring up according to the fceds.

40, ¢ That one plant fhould be {fown, and
¢ another produced, cannot happen : whatever
¢ feed may be fown, even that produces its
¢ proper item.

41. ¢ Never muft it be fown in another
* man’s field by him, who has natural good
¢ fenfc, who has been well inftruéted who
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¢ knows the Péda and its Angas, who defires
¢ long life :

42. ¢ They, who are acquainted with paft

‘ times, have preferved, on this fubjeét, holy
¢ ftrains chanted by every breeze, declaring,
¢ that ¢ {eed muft not be fown in the field of
‘¢ anothcr man,”

<
€

¢

43. ¢ As the arrow of that hunter is vain,
who thoots it into the wound, which another
had made juft before in the antelope, thus
inftantly perithes the feed, which a man
throws into the foil of another :

44. © Sages, who know former times, confi-
der this carth (Prit'bivi) as the wife of king
PriTHU ; and thus they pronounce cultivated
land to be the property of hitm, why cut away
the wood, or whe cleared and tilled it ; and the
antelope, of the firft hunier, who mortally
wounded it.

45. ¢ Then only is a man perfc@, when he
confifls of three perfons united, lis wife, him.
felf;, and his fon; andthus hive learned Bréb-
mens announced this maxmm > ¢ The hufband

¢ is even one perfon with his wifc,” for all ds-

<

¢
£

‘

mefiick and religious, not for all civil, purpofes.
46. ¢ Neither by fale ncr defertion can a
wife be releafed from her hufband: thus we
fully acknowledge the law enacted of old by
the lord of creatures,
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47. ¢ Once is the partition of an inheritance
made; once is a dan:{:1 given in marriage;
and once does a man fay * I'give:” thefe
three are, by good men, done once for all and
trrevocably.

48. ¢ As with cows, mares, female camels,
flave girls, milch buffalos, thegoats, and ewes,
it is not the owner of the éu/l or other father,
who owns the offspring, even thus is it with
the wives of others.

49. ¢ They, who have no property in the
field, but, having grain in their pofleflion,
fow it in foil owned by another, can reccive
no advantage whatever from the corn, which
may be produced:

50. ¢ Should a bull beget a hundred calves
on cows not owncd by his mafter, thofe
calves belong folely to the proprietors of
the cows; and the ftrength of the bull was
wafted :

51. ¢ Thus men, who have no marital pro-
perty in women, but fow in the ficlds owned
by others, may raiic up fruit to the hufbands ;
but the procreator can have no advantage
from 1it.

§2. “Unlefs there be a fpecial agreement
between the owners of the land and of the
feed, the fruit belongs clearly to the land-
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< owner; for the receptacle is more important
¢ than the feed :

53. ¢ But the owners of the fced and of the
¢ foil may be confidered in this world as joint
* owners of the crop, which they agree, by
¢ {pecial compa& in confideration of "the feed,
¢ to divide between them.

§4. < Whatever man owns a field, if feed,
¢ conveyed into it by water or wind, fhould
¢ germinate, the plant belongs to the land-
¢ owner: the mere fower takes not the fruit.

55. ¢ Such is the law concerning the off-
¢ fpring of cows, and mares, of female camels,
¢ goats, and fheep, of flave girls, hens, and
¢ milch buffalos, uulefs there be a fpecial agree-
¢ ment.

56. ¢ T'Hus has the comparative importance
¢ of the foil and the feed been declared to you:
¢ 1 will next propound the law concerning
¢ women, who have no iflue by ¢hesr hufbands.

57. ¢ The wife of an clder brother is con-
¢ fidered as mother-in-law to the younger; and
¢ the wife of the younger as daughter-in-law to
¢ the elder:

58. ¢ The clder brother, amoroufly ap
¢ proaching the wife of the younger, and the
¢ younger, carcfling the wife of the elder, are
“ both degraded, even though anthorized by the
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¢ hufband or fpiritual guide, except when fuch
¢ wife has no iffue.

59. < On failure of iffue by the hufband, 7f
“he be of the fervile clafs, the defired offspring
‘ may be procreated, ecither by his brother or
¢ fomne other fzpfnda, on the wife, who has been
¢ duly authorized:

60. ¢ Syrinkled with clarified butter, filent,
“in the night, let the kinfman thus appointed
¢ beget one fon, but a fecond by no means, on
“ the widow or childlefs wife:

61. ¢ Some fages, learned in the laws con-
* cerning women, thinking it pofiible, that the
¢ great obje& of that appointment may not be
¢ obtained by the birth of a_fingle fon, are of opi~
¢ nion, that the wife and appointed kinfman
¢ may legally procreate a fecond,

62. ¢ The firft object of the appointment
¢ being obtained according to law, both zke
“ brother and the widow muft live together like
¢ a father and a daughter by affinity.

63. ¢ Either brother, appointed for this pur-
¢ pofe, who deviates from the ftrié rule, and
¢ aéts from carnal defire, thall be degraded, as
¢ having defiled the bed of his daughter-in-law
¢ or of his father.

64. ¢ By men of twiceborn cla{les no widow,
¢ or childlefs wife, muft be authorized to con-
¢ ceive by any other than her lord; for they,
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¢ who authorize her to conceive by any other,
¢ violate the primeval law.

65. ¢ Such a commiflion 7o g brother or other
¢ near kinfinan 1s nowhere mentioned in the
‘. nuptial texts of the F24da; nor isthe marriage
¢ of a widow even named in the laws con-
¢ ccrning marriage.

66. ¢ This praétice, fit only for cattle, 15 re-
¢ prehended by learned Brahmens; yet it is de-
¢ clared to have been the practice even of men,
¢ while VE nA had {overeign power :

67. ¢ e, poflefling the whole earth, and
¢ thence only called the chief of fage monarchs,
¢ gave rife to a confufion of claffes, when his
¢ intelle@ became weak through lufh

68. ¢ Since his time the virtuous difapprove
“of that man, who, through delufion of mind,
¢ direts a widow 7o receive the careffes of another
¢ for the fake of progeny.

69. ¢ The damfel, zdeed, whofe hufband
¢ fhall die after troth verbally plighted, bur
¢ before confummation, his brother fhall take in
¢ marriage according to this rule:

zo. * Having efpoufed her in due form of
* law, fhe being clad in a white robe, and pure
¢in her moral condu&, lct him approach her
¢« once in cach proper feafon, and until iffue
¢ be had.

71. * LET no man of fenfe, who has once
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¢ given his daughter to a fuitor, give her again
¢ to another; for he, who gives away his
¢ daughter, whom he had before given, incurs
¢ the guilt and fine of {peaking falfcly in a
¢ caufe concerning mankind.

72, ¢ Even though a man have married a
¢ young woman in legal form, yet he may aban-
¢ don her, if he find her blemithed, afflicted
¢ with difeafe, or previoufly deflowered, and
¢ given to him with fraud:

73. *If any man give a faulty damfel i
 marriage, without difclofing her blemith, the
¢ hutband may annul that aét of her illminded
¢ giver.

24. * SHourp a man have bufinefs abroad,
¢ let him affure a it maintenance to his wife,
* and then refide for @ time in a foreign country;
¢ fince a wife, even though virtuous, may be
¢ tempted to ad&t amifs, if fhe be diftreffed by
¢ want of fubfiftence:

5. ¢ While her hufband, having fettled her
¢ maintenance, refides abroad, let her continue
¢ firm in religious aufterities ; but, if he leave
¢ her no fupport, let her fubfift by Jpinning and
¢ other blamelefs arts.

6. ¢ If he live abroad on account of fome
¥ facred duty, let her wait for him eight
¢ years; if on account of knowledge or fame,
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¢ fix; if on account of pleafure, three: gfter
¢ thofe terms have expired, fhe muft follow him.

77. ¢ For a whole year let a hufband bear
¢ with his wife, who treats him with averfion;
¢ but, aftera year, let himdeprive her of herfepa-
¢ rate property, and.ceafe to cohabit with her.

78. ¢ She, who neglects her lord, though ad-
¢ difted to gaming, fond of fpirituous liquors,
¢or difeafed, muft be deferted for three months,
¢ and deprived of her ornaments and houfehold
¢ furniture :

79. ¢ But the, who is averfe from a mad huf-
¢ band, or a deadly finner, or an eunuch, or one
¢ without manly ftrength, or one afflicted with
¢ fuch maladies as punith crimes, muft neither
¢ be deferted nor ftripped of her property.

80. * A wirg, who drinks any f{pirituous
¢ liquors, who ats 1mmorally, who fhows
“hatred to her lord, who is incurably difeafed,
¢ who is mifchicvous, who waftes his property,
‘may at all tumes be fuperfeded by another
¢ wife.

81. ¢ A barren wife may be fuperfeded by
¢ another in the eighth year : fhe, whofe chil-
¢ dren are all dead, in the tenth; the, who
¢ brings forth on/y daughters, in the cleventh;
¢ the, who {pcaks unkindly, without delay;

82. ¢ But fhe, who, though afflicted with
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¢ illnefs, is beloved and virtuous, muft never be
¢ difgraced, though the may be fuperfeded by
¢ another wife with her own confent,

83. ¢ If a wife, legally fuperfeded, fhall de-
¢ partin wrath from the houfe, the muft either
¢ inftantly be confined, or abandoned in the
¢ prefence of the whole family :

84. ¢ But fhe, who, having been forbidden,
¢ addi@s herfelf to intoxicating liquor even at
¢ jubilees, or mixes in crowds at theatres, muft
‘ be fined fix raéticas of gold.

85. ¢ WHEN twiceborn men take wives, both
‘ of their own clafs and others, the precedence,
¢ honour, and habitation of thofe wives, muft
“ be fettled accordiug to the order of their
¢ claffes :

86. ¢ To all fuch married men, the wives of
¢ the fame clafs only (not wives of a different
* clals by any means) muft perform the duty
* of perfonal attendance, and the daily bufinefs
¢ relating to aéts of religion;

87. < For he, who foolifhly caules thofe
¢ duties to be performed by any other than his
¢ wife of the fame clafs, when fhe is near at
¢ hand, has been immemorially confidercd as a
¢ mere Chandila begotten on a Brdimeni.

48, ¢ To an excellent and handfome youth
< of the fame clafs, let every man give his
¢ daughter in marriage, according 4o law ; even
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¢ though fhe have not attained her age of efgh#
¢ years :

89. ¢ But it is better, that the damfel,
¢ though marriageable, thould ftay at home till
¢ her death, than that he fhould ever give her
¢ in marriage to a bridegroom void of cxcellent
¢ qualities.

go. ¢ Three years let a damfel wait, though
¢ the be marriageable; but, after that term, let
¢ her chufe for herfclf -a bridegroom of equal
¢ rank :

g1. < If, not being given in marriage, fhe
¢ chufe her bridegroom, neither fhe, nor the
¢ youth chofen, commits any offence;

g2. ¢ But a damfel, thus ele@ing her huf-
¢ band, fhall not carry with her the ornaments,
¢ which fhe received from her father, nor thofe
¢ given by her mother or brethren: if the carry
¢ them away, the commits theft.

93. ¢ He, who takes to wife a damfel of full
¢ age, fhall not give a nuptial prefent to her
¢ father; fince the father loft his dominion
¢ over her, by detaining her at a time, when
¢ the might have been a parent,

94. ¢ A man, aged thirty years, may marry
“a girl of twclve, if be find one dear to his
¢ heart; or a man of twenty-four years, a
¢ danfel of eight: but, if /e fnifb bis fludent/bip
¢ earlier, aud the duties of Jis next order would
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¢ otherwife be impeded, let him marry imme-
¢ diately. '

95. ¢ A wife, given by the gods, who are
¢ named in the bridal texts, let the hufband re-
¢ ceive and fupport conftantly, if the be vir-
¢ tuous, though he married her not from in=
¢ clination: fuch condué will pleafe the gods.

96. ¢ To be mothers were women created 3
¢ and to be fathers, men; religious rites, there-
¢ fore, are ordained in the 724z to be performed
¢ by the hufband together with the wife.

97. ¢ Ir a nuptial gratuity has aGually been
¢ given to a damfel, and he, who gave it, thould
¢ die before marriage, the damicl thall be mar=-
¢ ried to his brother, if fhe confent s

98. ¢ But even a man of the fervile clafs
¢ ought not to receive a gratuity, when he gives
¢ his daughter in marriage; fince a father, who
¢ takes a fee om that occafion, tacitly fells his
¢ daughter.

99. ¢ Neither ancients nor moderns, who
¢ were good men, have ever given a damfél in
¢ marriage, aftcr the had been promifed to an-
¢ other man;

100. * Nor, even in former creations, have
* we heard tbe virtuous approve the tacit fale of
* a daughter for a price, under the name of a
¢ nuptial gratuity,

1o1. * Let mutualfidelitycontinue tilldeath:”

VOL. ¥, c
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¢ this, in few words, may be confidered as the
¢ fupreme law between hufband and wife.

103. ‘ Let a man and woman, united by
¢ marriage, conftantly beware, left, at any
¢ time difunited, they violate their mutual
¢ idelity.

303. ¢ Thus has been declared tb you the
¢ Jaw, abounding in the pureft affeétion, for
¢ the condué of man and wife ; together with
¢ the practice of raifing up offspring ¢2 a hufband
¢ of the fervile clafs on failure of iffue by him be-
¢ gotten: learn now the law of inheritance.

104. ¢ After the death of the father and the
¢ mother, the brothers, being aflembled, may
¢ divide among themfelves the paternal and
¢ maternal eftate ; but they have no power over’
¢ it, while their parents live, unlefs the father
¢ chufe to diftribute i,

105. ¢ The eldeft brother may take entire
¢ pofieflion of the patrimony; and the others
¢ may live under him, as #ey Aved under their
¢ father, unlefs they chufe to be feparated,

106. ¢ By the eldeft, at the moment of his
¢ birth, the father, having begotten a fon, dif-
* ¢ charges his 'debt to his own progenitors ; the
¢ cldeft fon, therefore, ought before partition to
¢ manage the whole patrimony :

107. ¢ That fon alone, by whofe birth he
¢ difcharges his debt, and through whom he
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¢ attains immortality, was begotten from a
¢ fenfe of duty: all the reft are confidered by
¢ the wife as begotten from love of pleafure.

108. ¢ Let the father alone fupport his fons;
¢ and the firft born, his younger brothers; and
¢ let them behave to the eldeft, according to
¢ law, as children fbould bebave to their father,

109, ¢ The firft born, §f virtuous; exalts the
¢ family, or, if vitious, deftrays it: the ﬁrﬂ: born
“ is in this world the moft refpeétable; and the
¢ good never treat him with difdain.

110, ¢ If an elder brother act, as an elder
¢ brother ought, he is ¢0 be revered as a mother,
¢ as a father; and, even if he have not the be-
¢ haviour of a good elder brother, he thould be
‘ refpeed as a maternal uncle, or other kinf-
¢ man. '

111. ¢ Either let them thus live together,
¢ or, if they defire feparately to perform religious
¢ rites, let them live apart; fince religious du-
¢ ties are multiplied in feparate houfes, their
¢ feparation is, therefore, legal and even laud-
¢ able.

112. ¢ The portion deduéted for the eldeft is
¢ a twentieth part of the heritage, with the bet
¢ of all the chattels; for the middlemoft, half
¢ of that, or a fortieth; for the youngeft, a
¢ quarter of it, or an eightieth.

113. ¢ The eldeft and youngeft refpe&ively

cC2
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¢ take their juft mentioned portions; and, if

- ¢ there be more than one between them, each
¢ of the intermediate {fons has the mean portion,
¢ or the fortieth.

" 114. ¢ Of all the goods colleQed, let the firft
¢ born, #f be be tranfcendantly learned and vir-
¢ tuous, take the beft article, whatever is moft
¢ exccllent in its kind, and the beft of ten cows
¢ or the lke:

115. ¢ But, among brothers equally fkilled in
¢ performing their feveral duties, there is no
¢ dedu@ion of the beft in ten, or the moft excel-
¢ lent chattel; though fome trifle, as a mark of
¢ greater veneration, fhould be given to the firft
¢ born.

116, ¢ If a deduction be thus madc, let equal
¢ fhares of the refidue be afcertained axd re-
¢ cesued; but, if there be no deduétion, the
¢ fhares muit be diftributed in this manner:

r17. ¢ Let the eldeft have a double fhare,
¢ and the next born, a fhare and a half, if they
“ clearly furpafs the reft in virtue and learning ;
¢ the younger fons muft have each a fhare: ff
¢ all be equal in good qualities, they muft all take
¢ fhare and fhare alike.

118. ¢ To the uwnmarried daughters by the
¢ fame mother, let their brothers give portions
¢ out of their own allotments refpe&ively, ac-
€ cording to the claffes of their feveral methers:
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¢ let each give a fourth part of his own diftanth
¢ fhare ; and they, who refufe to give it, fhall
¢ be degraded.

119. ¢ Let them never divide 2he value of &
‘ fingle goat or fheep, or a fingle beaft with
‘ uncloven hoofs: a fingle goat or fheep re-
¢ maining after an equal diftribution belongs to
¢ the firft bern.

120. ¢ Should a younger brother #a the mon-
¢ mer before mentioned have begotten a fon on the
¢ wife of his deceafed elder brother, the divifion
‘ muft then be made equally between tbat fanm,
¢ whe reprefents the deseafed, and his natural fa~
¢ ther : thus is the law fettled.

121. ¢ The reprefentative is not /o far wholly
¢ fubftituted by law in the place of the deceafed
« principal, as fo kave the portion of an elder fon;
¢ and the prineipal became a father in confe-
¢ quence of the procreation 8y Ais younger bro-
¢ ther; the {on, therefore, is entitled by law to
¢ an equal thare, but not to a double portion.

122. ¢ A younger fon being born of a firft
¢ married wife, after an elder fon had been
¢ born of a wife laft married, but of a lower
¢ clafs, it may be a doubt in that cafe, how the
¢ divifion fhall be made:

123. ¢ Let the fon, born of the elder wife,
“ take one moft excellent bull deducted from
¢ the inheritance: the next excellent bulks ara
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¢ for thofe, who were born firft, but are inferior
¢ on account of their mothers, who were married
“ laft,

? 324. ¢ A fon, indeed, who was firft born,
¢ and brought forth by the wife firft married,
¢ may take, if learned and virtuous, one bull and
¢ fifteen cows; and the:other fous may then
¢ take, cach in right of his feveral mother;
¢ fuch is the fixed rule.

135.-¢ As between fons, born of wives equal
¢ in their clafs and without any other diftinétion,
¢ there can be no feniority in right of the mo-
¢ ther; but the feniority ordained by law, is
¢ according to the birth.

126. ¢ The right of invoking INDRA by the
¢ texts, called fwabrabmanyd, depends on actual
¢ priority of birth; and of twins alfo, 5f any fuck
¢ Be conceived among different wives, the eldeft
¢ 1s he, who was firft attually born.

127. * He, who has no fon, may appoint his
¢ daughter in this manner to raife up a fon for
¢ him, faying : * the male child, who fhall be
¢ born from her in wedlock, fhall be mine for
*¢ the purpofe of performing my obfequies.”

128. ¢ In this manner Dacsua himfclf, lord
¢ of created beings, anciently appointed all his
¢ fifty daughters to raife up fons to him, for the
¢ fake of multiplying his race:

129. ¢ He gave ten to DuErMa, thirtcen to
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* Casyara, twenty-feven to S6ma, king of
* Brahmens and medical plants, after doing ho-
‘ nour to them with an affe@ionate heart.

130. ¢ THE fon of 2 man is even as himfelf;
* and as the fon, fuch is the daughter #4us apa
¢ pointed : how then, if Ae have no for, can any
* inherit his property, but a daughter, who is
¢ clofely united with his own foul?

131. ¢ Property, given to the mother on
‘ her marriage, is inherited by her unmarried
¢ daughter; and the fon of a daughter, appoint-
“ed in the manner juft mentioned, fhall inherit
¢ the whole eftate of her father, who leaves no
¢ fon by himfelf begotten:

132. ¢ The fon, however, of fucé a daughter,
¢ who fucceeds to all the wealth of her father
¢ dying without a fon, muft offer two funeral
‘ cakes, one to his own father, and one to the
¢ father of his mother. '

133. ¢ Between a fon’s fon and the fon of
¢ fuck a daughter, there is no difference in law;
‘ fince their father and mother both fprang
¢ from the body of the fame man:

134. ¢ But, a daughter having been appoiiit-
“ ed to produce a fon for her father, and a fon,
¢ begotten by himfelf, being afterwards born, the
¢ divifion of the heritage muft in that cafe be
¢ equal; fince there is no right of primogeni=
¢ ture for a woman,
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135. ¢ Should a daughter, thus appointed to
¢ raile up a fon for her father, die by any ac-
¢ cident without a fon, the hufhand of that
¢ daughter may, without hefitation, poffefs him-
¢ &lf of her property. '

136. ¢ By that male child, whom a daughter
¢ thus appointed, either by an implied intention
¢ or a plain declaration, fhall produce from an
¢ hufband of an equal clafs, the maternal grand-
¢ father becomes in law the father of a fon:
¢ let that fon give thc funeral cake and poffefs
¢ the inheritance,

137. ¢ By a fon, a man obtains vi€tory over
¢ all people; by a fon’s fon, he enjoys immor-
¢ tality; and, afterwards, by the fon of that
¢ grandfon, he reaches the folar abode,

138. ¢ Since the fon (frayaté) delivers his
¢ father from the hell named pus, he was,
¢ therefore, called puttra by BRauMA' himfelf:

13¢. ¢ Now between the fons of his fon and
¢ of his daughter thus appointed, there {ubfifts in
¢ this world ne difference; for even the fon of
¢ fuck a daughter dehivers him in the next, like
¢ the fon of his fon.

140. ¢ Let the fon of fuch a daughter offer
¢ the firlt funeral cake to his mother; the fc-
¢ cond to her father; the third, to her paternal
¢ grandfather.

141. ¢ Or the man, to whom a fon has been
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¢ given, according to a fubfequent law, adorned
< with every virtue, that fon fhall take g fif?h
“or fixth part of the heritage, though brought
¢ from a different family.

142. ¢ A given fon muft never claim the
¢ family and eftate of his natural father: the
¢ funeral cake follows the family and eftate;
“ but of him, who has given away his fon, the
¢ funeral oblation is extinét.

143. ¢ Tuz fon of a wife, not authorized tq
¢ have iffuc by another, and the fon begotten,
¢ by the brother of the hufband, on a wife, who
“ has a fon then living, are both unworthy of
¢ the heritage; one being the child of an adul-
¢ terer, and the other produccd through mere
¢ luit, .

144. ¢ Even the fon of a wifc duly authorized,
¢ not begotten according to the law already pro-
¢ pounded, is unworthy of the paternal eftate;
¢ for he was procreated by an outcaft:

145. ¢ But the fon /kgally begotten on a wife,
¢ authorized for the purpofec before mentioned,
* may inherit in all refpeéts, if be be virtuous and
¢ Jearned, as a fon begotten by the hufbands
“ fince in that cafe the feed and the produce be-
¢ long of right to the owuer of the field.

146, < He, who kceps a fixed and moveable
¢ eftate of his deceafed brother, maintains the
¢ widow, and raifes up a fon to that brother,
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* muft give to that {on, as the age of fifteen, the
¢ whole of his brother’s divided property.

147. ¢ Should a wife, even though legally
¢ authorized, produce a fon by the brother, or
¢ any other fapinda, of her hufband, that fon, if
* begotten with amorous embraces, and tokens of
¢ impure defire, the fages proclaim bafeborn
¢ and incapable of inheriting.

148. ¢ Tuis law, which has preceded, muft be
* underftood of a diftribution among fons be-
¢ gotten on women of the fame clafs: hear now
¢ the law concerning fons by feveral women of
¢ different claffes,

149. ¢ If there be four wives of a Brdbmen
¢ in the dire order of the clafles, and fons arc
¢ produced by them all, this is the rule of par-
¢ tition among them:

150. ¢ The chief fervant in hufbandry, the
¢ bull kept for impregnating cows, the riding
¢ horfe or carriage, the ring and other ornaments,
* and the principal mefluage, fhall be deduéted
¢ from the inheritance and given to the Brdb-
¢ men {on, together with a larger thare by way
¢ of preeminence.

151. ¢ Let the Brabmen take three fhares of
‘ the refidue; the fon of the Cphatriyd wife,
* two fhares ; the {on of the Faifyd wife, a fhare
“and a half; and the fon of the Sudra wife,
¢ may take one fhare.

vAE T
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152. ¢ Or, if no deduction be made, let fome
¢ perfon learned in the law divide the whole
¢ collefted eftate into ten parts, and make a
¢ legal diftribution by this_fo/lowving rule:

153. ¢ Let the fon of the Brdbmani take four
¢ parts; the fon of the C/batriyd, three; let the
¢ fon of the Vaifyd have two parts; let the fon
“ of the Sidra take a fingle part, if be be vir-
- ¢ tuous.

154. ¢ But whether the Bra/imen have {fons,
“or have no fous, by wives of the three firft
“ claffes, no more than a tenth part muft be
¢ given to the fon of a Sidra.

155. ¢ The {on of a Brakmen, a Clbatriyd, or
¢ a Vayfya by a woman of the fervile clafs, thall
¢ inherit no part of the eftate, unlefs be be vir-
¢ tuous 5 nor jointly with other fons, unlefs bis mo-
“ ther awas lawfully married: whatever his fa-
¢ ther may give him, let that be his own.

156. ¢ All the fons of twiceborn men, pro-
duced by wives of the fame clafs, muft divide
the heritage equally, after the younger bro-
¢ thers have given the firft born his deduted
allotment.

"

"

LY

157. ¢ For a Sudra is ordained a wife of his
¢ own clafs, and no other: all; produced by her,
¢ thall have equal fhares, though fhe have a
¢ hundred fons.

158. ¢ Or the twelve fons of men, whom

UKeR TR
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¢ Menu, fprung trom the Self-exiftent, has
¢ pamed, fix are kinfmen and heirs ; {ix, not
¢ heirs, excep? to their own fathers, but kinfmen.

159. ¢ The fon begotten by a man himfelf
¢ in lawful wedlock, the fon of his wife begotten
“in the manner before defcribed, a fon given fs
¢ Atm, a fon made or adopted, a fon of concealed
¢ birth, or whofe real father cannot be known, and
¢ a fon reje@ed by bis natural parents, are the
¢ fix kinfmen and heirs:

160. ¢ The fon of a young woman unmarried,
¢ tue fon of a pregunant bride, a fon bought, a
¢ fon by a twice married woman, a fon felf-
¢ given, and a fon by a Sidra, are the {ix kinf-
* men, but not heirs #2 collaterals.

r61. ¢ Such advantage, as a man would gain,
¢ who fhould attempt to pafs decep water in a
¢« boat made of woven reeds, that father obtains,
¢ who paffes the gloom of death, leaving only
¢ contemptible fons, who are the eleven, or at leaft
¢ the fix, laft mentioned.

162. ¢ If the two heirs of one man be the
¢ {on of his own body and a fon of his wife by
« a kinfman, the former of whom was begotten
¢ after bis recovery from an illnefs thought incura-
« 4k, each of the fons, exclufively of the other,
¢ fhall fucceed to the whole eftate of his natural
¢ father,

163. ¢ The fon of his own body is the fole
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¢ heir to his eftate, but, that all evil maybe re-
¢ moved, let him allow a maintenance to the
¢ reft;

164. < And, when the fon of the body has
¢ taken an account of the paternal inheritance,
¢ let him give a fixth part of it to the fon of
¢ the wife begotten by a kinfman, defore Ais fa-
¢ ther's recovery s or a fifth part, sf rhat fon be
¢ emsnently virtuous.

165. ¢ The fon of the body, and the fon of
¢ the wife may fucceed smmediately to the pa-
¢ ternal cftate #n the manner juft mentiomed ; but
¢ the ten other fons can only fucceed in order
¢ to the family duties and to their fhare of the
¢ inheritance, thofe laft named being excluded by
¢ any one of the preceding.

166. ¢ Him, whom 2 man has begetten on
¢ his own wedded wife, let him know to be the
¢ firft in rank, as the {on of his body.

167. ¢ He, who was begotten, according to
¢ law, on the wife of a man deceafed, or im-
¢ potent, or difordered, after due authority given
¢ to her, is called the Jawful {on of the wife.

168. ¢ He, whom his father, or mother wizh
¢ ber hufband’s affent, gives to another as his
¢ fon, provided that the donee have no ifue, if
¢ the boy be of the fame clafs and affe@ionately
« difpofed, is confidered as a fon given, 2ke gift
¢ being confirmed by pouring water,



20 ON THE SAMEL; AND ON THE

169. ¢ He is confidered as a fon made or
¢ adopted, whom a man takes as his own fon,
¢ the boy being equal in clafs, endued with filial
¢ virtoes, acquainted with the merit of perform-
¢ ing obfequies to bis adspter, and with the {in of
¢ omitting them.

170. *In whofe manfions foever a male
¢ child fhall be brought forth by @ married 1wo-
¢ man, whofe hufband has long been abfent, if the
¢ real father cannot be difcovered, but if it be
¢ probable that be was of an equal clafs, that child
¢ belongs to the lord of the unfaithful wife, and
¢ 1s called a fon of concealed birth in his man-
¢ fion.

171. ¢ A boy, whom a man receives as his
¢ own fon, after he has been deferted with-
¢ out juft caufe by his parents, or by either of
¢ them, sf one be dead, is called a fon rejected.

172. ¢ A fon, whom the daughter of any
¢ man privately brings forth in the houfe of her
¢ father, if the afterwards marry her lover, is
¢ defcribed as a fon begotten ou an unmarried
¢ girl,

173. < If a pregnant young woman marry,
¢ whether her pregnancy be known or unknown,
¢ the male child in her womb belongs to the
¢ bridegroom, and is called a fon received with
¢ his bride.

174+ * He is called a fon bought, whom a
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* man, for the {ake of having a fon 70 perform kis
¢ ohfequies, purchafes from his father and mo.
¢ ther, whether the boy be equal or unequal 70
¢ himfelf in good qualities, for in clafs all adopted
¢ fons muft be equal.

175. ¢ He, whom a woman, either for{aken
¢ by her lord or a widow, conceived by a fecond
¢ hufband, whom fhe took by her own defire,
¢ though againft law, is called the fon of a wo-
‘ man twice married:

176. ¢ If, on ber fecond marriage, the be flill
¢ a virgin, or if fhe left her hufband under the
¢ age of puberty and return to him at his full
¢ age, fhe muft again perform the nuptial cere-
¢ mony, either with her fecond, or her young and
¢ deferted, hufband. ‘

177. ¢ He, who has loft bis parents, or been
¢ abandoned 4y them without jult caufe, and
¢ offers himfelf to a man as bis fon, is called &
¢ fon felfgiven,

178. ¢ A fon, begotten through luft on a Slf-
¢ dra by a man of the prieftly clafs, is even as
¢ a corpfe, though alive, and is thence called ig
¢ law a living corpfe:

179. ¢ But a fon, pegotten by a man of the
¢ fervile clafs on his female {lave, or on the fe¢-
< male flave of his male {lave, may take a
¢ thare of the heritage, if permitted &y the otber
¢ fous: thus is the law cftablithed.
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180. ¢ Thefe eleven fous (the {on of the wife,
€ and the reft as enumerated) are allowed by
¢ wife legiflators to be fubftitutes in order for
¢ {fons of the body, for the fake of preventing a
¢ failure of obfequices ;

181. ¢ Though fuch, as arc called fons for
® that purpofe, but were produced from the
¢ manhood of others, belong in truth to the fa-
¢ ther, from whofe manhood they f{everally
¢ fpraug, and to no other, except by a juft fittion
¢ of law.

182. ¢ IF, among feveral brothers of the
¢ whole blood, one have a fon born, MEeNv
¢ pronounces them all fathers of a male child
* by means of that fon; /o that, if fuch nephew
¢ would be the beir, the uncles have no power to
* adopt fons:

383. ¢ Thus if, among all the wives of the
¢ fame hufband, one bring forth a male child,
¢ Menu has declared them all, by means of
¢ that for, to be mothers of male iffue. .

184. < On failure of the beft, and of the next
¢ beft, among thofs twelve fons, let the inferiour
¢ in order take the heritage; but, if there be
* many of equal rank, let all be fharers of the
¢ eftate,

185. ¢ Not brothers, nor parents, but fons,
¢ if living, or their male iffue, are heirs to the de-
¢ ceafed, but of hiin, who leaves no fon, nor a
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¢ ife, nor a daughter, the father fhall take the
¢ inheritance; and, if Ae leave neitber father, nor
¢ mother, the brothers.

180. ¢ To three ancefrors muft water be given
¢ at their obfequies; for three (the father, his
¢ father, and the paternal grandfather) is the fu-
¢ neral cake ordained: the fourth in defcent is
“ the giver of oblations to them, and their heir, if
¢ they die without nearer defcendants; but the
¢ fifth has no concern with the gift of the funeral
¢ cake.

187. ¢ To the neareft fapinda, male or female,
¢ after him in the third dcgree, the inheritance
¢ next belongs 3 then, on failure of fapindas and
‘_of their iffue, the famdnddaca, or diftant kinf-

¢ man, thall be the heir; or the fpiritual pre-
¢ ceptor, or the pupil, o7 fhe fellowftudent, qf' the
¢ deceafed :

- 188. ¢ On failure of all thofc, the lawful
¢ heirs are fuch Brdhmens, as have read the
¢ three Védas, as arc pure in body and mind, as
¢ have fubdued their paflions; and they muft
¢ confequently offer the cake: thus the rites of
¢ obfequies cannot fail.

189. ¢ The property of a Brahmen fhall never
“be taken as an ¢fcheat by the king: thisis a
« fixed law: but the wealth of the other claffes,
¢ on failure of all heirs, the king may take.

190. ¢ If the widow of a man, who died

VOL. VI. D
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¢ without a fon, raife up a fon to him by one of
¢ his kinfmen, let her deliver to that fon, af Ais
¢ full age, the colle€ted eftate of the deceafed,
¢ whatever it be.

1g1. ¢ 1f two fons, begotten by two fucceffrve
¢ hufbands, who are both dead, contend for their
¢ property, then in the hands of their mother,
¢ let each take, exclufively of the other, his own
¢ father’s eftate.

192. ¢ On the death of the mother, let all
¢ the uterine brothers, and the uterine fifters, 7f°
¢ unmarried, equally divide the maternal eftate:
¢ each married fifter fball have a fourth part of a
¢ brother’s allotment.

193. ¢ Even to the daughters of thofe
¢ daughters, it is fit, that fomething fhould be
¢ given, from the affets of their maternal grand-
¢ mother, on the {core of natural affection.

194. * WaAT was given before the nuptial
¢ fire, what was given on the bridal proceffion,
¢ what was given in token of love, and what
< was received from a brother, a mother, or a
¢ father, are confidered as the fixfold feparate
¢ property of a married woman :

195. * What fhe received after marriage
* from the family of her hufband, and what
¢ her affe€tionate lord may have given her, thall
¢ be inherited, even if the die in his lifetime, by
¢ her children. '
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196. ¢ It is ordained, that the property of a
* woman, married by the ceremonies called
¢ Brabma, Daiva, Arfha, Gindbarva, or Pri-
¢ japatya, fhall go to her hufband, if the die
¢ without iffue.

197. “ But her wealth given on the marriage
¢ called Afura, or on either of the zwo others, is
¢ ordained, on her death without iffiie, to be-
¢ come the property of her father and mother.

198. ¢ If a widow, whofe hufband had other
“ wives of different claffes, fhall have reccived
“ wealth at any time as 2 gif7 from her father,
“and [ball die without zffue, it fhall go to thé
¢ daughter of the Brahmant wife, or to the iffue
< of that daughter.

199. ¢ A woman fhould never make a hoard
‘from the goods of her kindred, which are
* common to ber and ipany; or even from the
¢ property of her lord, without his aflent.

200. * Such ornamental apparcl, as women
¢ wear during the lives of their hufbands, the
¢ heirs of thofe hufbands fhall hot divide among
¢ themfelves: they, who divide it among them-
¢ felves, fall deep nto fin.

201. ¢ Eunuchs and outcafts, perfons born
¢ blind or deaf, madmen, idiots, the dumb, and
¢ fuch as have loft the ufe of a limb, are excluded
“ from a fhare of the heritage;

202, ¢ But it is juft, that the heir whe

D2
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¢ knows his duty, fhould give all of them food
¢ and raiment for /ife without ftint, according to
‘ the beft of his power: he, who gives them
¢ nothing, {inks afluredly to @ region of punifp-
¢ ment. )

203. ¢ If the eunuch and the reft fhould at
‘ any tlme defire to marry, and if the wife of the
¢ cunuch Should raife up a fon to bim by a man le-

¢ gally appointed, that fon and the iflue of fuch,
¢ as have children, fhall be capable of inheriting.

204. ¢ After the death of the father, if the
¢ eldeft brother acquire wealts by bis own efforts
S before partition, a thare of that acquifition {hall
¢ go to the younger brothers, if they have made
¢ a due progrefs in lcarning ;

205. ¢ And if all of them, being unlearned,
¢ acquire property before partition by their own
¢ labour, there fhall be an equal divifion of that
¢ property without regard to the firjt born; for it
¢ was not the wealth of their father: this rule is
¢ clearly fettled.

206. * Wealth, however, acquired by learn-
¢ ing, bclongs exclufively to any one of them,
“ who acquired it; {o does any thing given by a
¢ friend, reccived on account of matriage, or
¢ prefented as a mark of refpe to 4 gueft.

207. ¢ If any one of the brethren has a com-
¢ petence from his own occupation, and wants
‘ not the property of b1s father, he may debar
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¢ himfelf from his own fhare, fome trifle being
‘ given him as a confideration, fo prevent future
¢ frife.

208. ¢ What a brother has acquired by la-
¢ bour or {kill, without ufing the patzimony, he
¢ thall not give up without his aflent ; for it was
¢ gained by his own exertion:

209. ¢ And if a fon, by his own efforts, re-
¢ cover a debt or property unjuftly detained, which
¢ could not be recovered before by bir father, he
¢ fhall not, unlefs by his free will, put it into
¢ parcenary with his brethren, fince in faét it
¢ was acquired by him{elf, )

210. ° I brethren, once divided and living
¢ again together as parceners, make a fccond
¢ partition, the fharcs muft in that cafe be
‘ equal; and the {irft born fhall have no right of
¢ dedudtion.

211. ¢ Should the eldeft or youngeft of feve~
¢ ral brothers be deprived of his thare 4y a civil
“ death on bis entrance into the fourth order,
¢ or thould any one of them die, his veffed inter-
‘ ¢ft tn a fhare fhall not wholly be loft;

212, * But, if he leave neither fon, nor wife,
“ nor daugbler, 7zarfhtber, nor mother, his uter-
¢ ine brothers and fifters, and fuch brothers as
¢ were reunited after a feparation, fhall aflemble
¢ and divide his fhare equally.

213. ¢ Auny eldeft brother, who from avarice
¢ fhall defraud his younger brother, fhall forfeit
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¢ the bomours of his primogeniture, be deprived
¢ of his own fharc, and pay a fine to the king.

214. ¢ All thofe brothers, who are addicted
¢ to any vice, lofe their title to the inheritance:
¢ the firlt born fhall not appropriate it to him-
¢ {elf, but fhall give fhares to the youngeft, 7
¢ they be not vitious.

215. ¢If, among undivided brethren /Jving
¢ with their father, there be a common exertion
¢ for common gain, the father fhall never make
¢ an unequal divifion among them, when they
¢ divide their families,

216. ¢ A fon, borp after a divifion n the
$ Jifetime of bis father, fhall alone inherit the
¢ patrimony, or fhall have a fhare of it with the
f divided brethren, if they return and unite
¢ themfelves with him.

217. ¢ OF a fon, dying childlefs and leaving
¢ wo widow, the father and mother fhall take the
¢ cftate; and, the mother alfo being dead, tho
¢ paternal grandfather and grandmother thall
¢ take the heritage on failure of brothers and ne-
¢ phews. :

218. ¢ When all the debts and wealth have
¢ been juftly diftributed according to law, any
¢ property, that may afterwards be difcovered,
¢ fhall be fubjeét to a fimilar diftribution.

219. ¢ Apparel, carriages, or riding horfes,
¢ and ornaments of ordinary value, which any of

¢ the heirs bad ufed by confent before partition,



COMMLRCIAL AND SERVILE CLASSES. 39

¢ drefled rice, water iz a well or ciftern, female
“ flaves, family priefts, or fpiritual counfellors,
¢ and pafture ground for cattle, the wife have
¢ declared indivifible, and il ts be ufed as be-
¢ fore.

220, * Thus have the laws of inheritance,
¢ and the rule for the condu& of fons (whether
¢ the fon of the wife or others) been expound-
“ed to you in order: learn at' prefent the law
¢ concerning games of chance.

221, * GaMing, either with inanimate or
¢ with animated things, let the king exclude
¢ wholly from his realm: both thofe modes of
¢ play caufe deftrution to princes,

222. ¢ Such play with dice and the like, or by
* matches between rams and cocks, amounts to
¢ open theft; and the king muft ever be vigilant
¢ in fupprefling both wodes of play:

223. ¢ Gaming with lifelefs things is known
¢ among men by the name of dyite; but fa-
¢ mibwaya fignifies a match between living
¢ creatures.

224. ¢ Let the king punifh corporally at dif~
¢ cretion both the gamefter and the keeper of a
« gaming houfe, whether they play with inani-
¢ mate or animated things: and men of the
‘ fervile clafs, who wear the [ring and other
< marks of the twiceborn.

225. ¢ Gamefters, publick dancers and fing-
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¢ ers, revilers of feripture, open hereticks, men
“ who perform not the duties of their feveral
¢ claffes, and {ellers of fpirituous liquor, let him
“ inftantly banifh from the town:

2206. ¢ Thofe wretches, lurking like unfcen
¢ thieves in the dominion of a prince, conti-
¢ nually harafs his good fubjects with their viti-
¢ ous condut,

227. * Even in a former creation was this
¢ vice of gaming found a great provoker of en«
* mity; let no fenfible man, therefore, addiét
¢ himfelf to play even for his amufement:

228. ¢ On the man addiécd to it, either pri-
¢ vately or openly, let punithment be inflicted
¢ at the difcretion of the king.

229, ‘A MAN of the military, commercial,
¢ or fervile clals, who cannot pay a finc, fhall
¢ difcharge the dcbt by his labour: a pricft fhall
¢ difcharge it by little and little,

230. ¢ For women, children, perfons of crazy
¢ intelle@, the old, the poor, and the infirm,
¢ the king fhall order punithment with a fmall
¢ whip, a twig, or a rope. '

231. ¢ Tuose minifters, who are employed
“in publick affairs, and, inflamed by the blaze
“ of wealth, mar the bufinefs of any perfon
“ concerned, let the king ftrip of all their pro-
f perty.

232. ¢ Such, as forge royal edidts, caufe dif-
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¢ fenflions among the great minifters, or kill
¢ women, priefts, or children, let the king put
¢ to death; and fuch, as adhere to his enemies.

233. ¢ Whatever bufinefs has at any time
¢ been tranfacted” conformably to law, let him
¢ confider as finally fettled, and refufc to un-
¢ ravel;

234. * But whatever bufinefs has been con-
¢ cluded illegally by his minifters or by a judge,
¢ let the king himlelf reexamine; and let him
¢ fine them each a tlioufand panas.

235. * The flayer of a priclt, a foldler or
* merchant drinking arak, or a prieft drinking
¢ arak, mead, or rum, he, who fteals the gold of
¢ a prieft, and he, who violates the bed of his
¢ natural or [piritual father, are all to be con-
¢ fidered refpeCively as offenders in the higheft
¢ degree, except thofp, whofé crimes are not fit to
¢ be named:

236. ¢ On fuch of thofe four, as have not
¢ aCtually performed an expiation, let the king
¢ legally inflit corporal punithment, together
¢ with a fing,

237. ¢ For violating the paternal bed, let /e
* mark of a female part be imprefled on 2be_fore-
¢ head with bot iron ; for drinking {pirits, a vint-
“ner’s flag; for ftealing facred gold, a dog’s
¢ foot; for murdering a prict, zbe figure of a
¢ headlefs corpfe:
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238. < With none to eat with them, with
‘ none to facrifice with them, with none to
¢ read with them, with none to be allied by
* marriage to them, abjet and excluded from
¢ all focial dutics, let them wander over this
¢ earth:

239. ¢ Branded with indelible marks, they
¢ fhall be deferted by their paternal and mater-
* nal relations, treated by none with affecion,
¢ reccived by none with refpe@: fuch is the or-
¢ dinance of MEnw.

240. ¢ Crinunals of all the clafles, having
¢ performed an expiation, as ordained by law,
¢ fhall not be marked on the forchead, but con-
¢ demned to pay the higheft fine:

241. ¢ For crimes by a prieft, who bad a
¢ good charaller befare bis offonce, the middle
¢ finc fhall be {et on himgy or, 7f bis crime was
¢ premeditated, he fhall be banifhed from the
‘realm, faking with /Jim his cffeCts and his fa~
“ mily;

242. ¢ But men of the other claflfes, who
¢ have committed thofe crimes, though withsut
¢ premeditation, thall be firipped of all their pof-
“ feflions; and, it their offence was premedi-
“ tated, fhall be corporally, or even capitally,
* punithed, according to circumflances.

243. * LET no virtuous prince appropriate
‘ the wealth of a criminal in the higheft degree;
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¢ for he, who appropriates it through covetoui-
¢ nefs, is contaminated with the fame guilt:
244. ¢ Having thrown fuch a fine into the
¢ waters, let him offer it to Varuna; or let
f him beftow it on {ome prieft of eminent learn-
¢ ing in the {eriptures :
245 “ Varuwa is the lord of punifhment;

Rl

he Liolds a rod even over kings; and a priefl,
¢ who has gone through the whole FVdda, is

-

equal to a fovereign of all the world.

246. ¢ Where the king abftains from recciv-
‘ing to his own ufe the wealth of fuch offenders,
¢ there children are boram in due {cafon and en-
¢ joy long lives;

247. ¢ There the grain of hufbandmen rifes

™

abundantly, as it was refpettively fown; there
¢ no younglings die, nor is one deformed -ani-
¢ mal born. _

248. <Suourp a man. of the bafeft clafs,
¢ with preconceived malice, give pain to Brdb-
¢ mens, let the prince corporally punifh him by
¢ yarious modes, that may raife terrour,

249. ¢ A king is pronounced ¢qually unjuft

-

in releafing the man, who deferves punifh~
¢ ment, and in punifhing the man, who de-
“ ferves it not: he is juft, who always inflicts
¢ the punithment ordained by law.

250. ¢ Thefe eftablithed rules for adminifter-
¢ ing juftice, between two litigant parti's, have
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“been propounded at length under eighteen
* heads.

251. ¢ Trus fully performing all duties re-
¢ quired by law, let a king feck with juflice to
¢ poflefs regions yet unpofleflfed, and, when
¢ they are in his poflcfion, let him govern them
¢ well.

252. ¢ His realm being completely arranged
¢ and his fortreffes amply provided, let him ever
¢ apply the moft diligent care to eradicate bad
¢ men refembling thorny weeds, as the law di-
¢ redts.

253. ¢ By prote&ing fuch as live virtuouily,
¢ and by rooting up fuch as live wickedly, thofe
¢ kings, whofe hcarts are intent on the fecurity
¢ of their people, thall rife to heaven.

254. ¢ Of that prince, who takes a revenue,
¢ without reftraining rogues, the dominions ire
¢ thrown into diforder, and himfelf {thall be pre-
¢ cluded from a ccleftial abode;

255. ¢ But of him, whofe realm, by the
¢ ftrength of his arm, is defended and frece from
¢ terrour, the dominions continually flourith,
¢ like trees duly watercd.

256. ¢ LeT the king, whofe emiffaries are
“his eyes, difcern well the two forts of rogues,
‘the open and the concecaled, who deprive
¢ other men of their wealth:

257.  Open rogues arc they, who fubfift by
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¢ cheating in various marketable commodities;
“and concealed rogues are they, who fteal and
¢ rob in forefts and the like fecret places.

258. ¢ Receivers of bribes, extorters of mo-
‘ ney by threats, dcbafers of metals, gamefters,
¢ fortunctellers, impofters, and profeflors of pal-
¢ miftry;

259. ¢ Elephant breakers and quacks, not per-
* forming what they engage to perform, pre-
¢ tended artifts, and fubtil harlots;

260. ¢ Thefe and the like thorny weeds,
¢ overfpreading the world, let the king difcover
¢ with a quick fight, and others, who a& ill in
¢ fecret ; worthlefs men, yet bearing the out-
¢ ward figns of the worthy.

201. ¢ Having deteted them, by the means
“of truity perfons difguifed, who pretend to
¢ have the fame o~cupation with them, and of
¢ {pies placed in feveral fations, let him bring
¢ them by artifice into his power:

262, ¢ Then, having fully proclaimed their
¢ refpective criminal a&s, lct the king inflid
¢ punithment legally, according to the crimes
¢ proved;

263. ¢ Since, w.thout certain. punithment, it
‘is impoflible to reftrain the delinquency of
¢ {fcoundrels with depraved fouls, who fecretly
¢ prowl over this earth.

204. ¢ Muchfrequented places, cifterns of
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¢ water, bake houfes, the lodgings of harlots,
¢ taverns and victualling fhops, fquares where
“ four ways meet, large well known trees,
¢ affemblies, and publick fpectacles ;

265. ¢ Old courtyards, thickets, the houfes
¢ of artifts, empty manfions, groves, and gar-
¢ dens;

266. ¢ Thefe and the like places let the king
¢ guard, for the prevention of robberies, with
¢ {oldiers, both ftationary and patroling, as well
¢ as with fecret watchmen. ,

267. ¢ By the means of able fpies, once
¢ thieves dut reformed, who, well knowing the
¢ various machinations of rogues, aflociate with
¢ them and {6llow them, let the king dete@ and
¢ draw them forth:

268. ¢ On pretexts of dainty food and gra-
¢ tifications, or of fecing fome wife prieft, who
“ could énfure their fuccefi, or on pretence of
 mock battles and the ke feats of ftrength, let
¢ the {pies procure an affembly of thofe men.

269. ¢ Such as refufe to go forth on thofe oc-
¢ cafions, deterred by former punifbments, which
¢ the king /Aad inflicted, let him féize by force,
¢ and put to death, on proof of their guilt, with
¢ their friends and kinfmen, paternal and ma-
“ ternal, #f proved to be their confederates.

270. ¢ Let not a juft prince kill a man con-
¢ victed of fimple theft, unlefs taken with the
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* mainer or with implements of robbery; but
¢ any thicf, tuken with the mainer, or with
¢ fuch implements, let him deftroy without he-
¢ fitation;

271. * And let him flay all thofe, who give
robbers food in towns, or fupply them with

-~

unplements, or afford them fhelter.

272. ¢ Should thofe men, who are appointed
to guard any diftricts, or thofe of the vicinity,
who were employed for that purpofe, be neu-
tral in attacks by robbers and inaflive in feiz-
ing them, let him inftantly punith them as
thievcs.

273. ¢ Him, who lives apparently by the
rules of his clafs, but really departs from thofe
rules, let the king fevercly punith by fine, as a
“ wretch, who violates his dury.

274. ¢ They, who give no affitance on the

¢ plundering of a town, on the forcible breaking

¢ of a dike, or on feeing a robbery on the high-

* way, fhall be banifhed with their cattle and
¢ utenfils.

275. ¢ Men, who rob the king’s treafure, or
¢ obftinately oppofe his commands, lct him de-
¢ firoy by various modes of juft punifthment;
¢ and thofe, who encourage his encmics.

276. ¢ Of robbers, who break a wall or

¢ partition, and commit theft in the night, let
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¢ the prince order the hands to be lopped off,
¢ and themfelves to be fixed on a tharp ftake.

277. ¢ Two fingers of a cutpurle, the thumb
“and the index, let him caufc to be amputated
¢ on his firft conviction; on the fecond, one
< hand and one foot; on the third, he thall fuffer
¢ death.

278. ¢ Such, as give thieves fire, fuch as give
¢ them food, [uch as give them arms and apart-
< ments, and fuch as knowingly receive a thing
¢ ftolen, let the king punith as de would punifh a
¢ thief.

279, ¢ The breaker of a daw 1o fecure a pool,
¢let him punith by long immerfion under
¢ water or by keen corporal fuffering; or the of=
¢ fender {hall repair it, but muft pay the higheft
¢ mulct.

280. ¢ Thole, who break open the treafury,
* or the arfenal, or the temple of a deity, and
¢ thofe, who carry off royal elephants, horfes,
¢ or cars, let him without hefitation deftroy.

281. “ He, who fhall take away the water of
¢ an ancient pool, or fhall obfiru&t a watercourfe,
‘muft be condemned to pay the loweft ufual
¢ amercement.

282. ¢ HE,- who fhall drop his ordure on the
‘ king’s highway, except in cafe of neceflity,

¢ fhall pay two panas and immediately remove
* the filth;
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283. ¢ But a perfon in urgent neceflity, a
* very old man, a pregnant woman, and a child,
* only deferve reproof; and fhall clean the place
¢ themfelves: thatis a fettled rule:

284. ¢ Arr phyliclans and furgeons acting
¢ unfkilfully in their feveral profeffions, muft
* pay for injury to brute animals the loweft, but
“ for injury to human creatures the middle,
¢ amercement:

285. ¢ Tur breaker of a footbridge, of a pub=
¢ lick flag, of a palifade, and of idols made of
“ clay, thall repair what He has broken, and pay
¢ a mulct of five hundred panas.

280. ¢ For mixing impure with pure com-
¢ modities, for piercing fine gems, as dianonds
“or rubtes; and for boring pearls or iyferiour
¢ g#ms improperly, the fine is the loweft of the
¢ three; but damages muft always be paid,

287. ¢ THE man; who fhall deal unjuftly
¢ with purchafers at a fair price 4y deé/ivering
“ goods of lefi walue, or thall fell at a high price
* goods of ordinary value, thall pay according to
¢ circumflances, the loweft or the middle amerco-
¢ ment.

288, ¢ LT the king place all prifons near a
¢ publick road, where offenders may De feen
¢ wretched or disfigured,

289. ¢ HiM, who breaks down a publick
* wall, him, who fills up a publick ditch, bimn,

VOL. VI. E
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¢ who throws down a publick gate, the king fhall
¢ fpeedily banifh.

2go. ¢ For all facrifices to deftroy innocent
¢ men, the punifhment is a fine of two hundred
¢ panas; and for machinations with pojfonous
¢ yoots, and for the various charms and witch~
¢ eries sntended to kill, by perfons not effecting
¢ their purpofe.

291. ¢ TuE feller of bad grain for good, or of
¢ good feed placed at the top of the bag, to con-
¢ ceal the bad belonw, and the deftroyer of known
¢ landmarks, muft fuffer fuch corporal punifh-
¢ ment as will disfigure them ;

292. ¢ But the moft pernicious of all de-
¢ ceivers is a goldfinith, who commits frauds:
¢ the king fhall order him to be cut piecemeal
¢ with razors.

293. ¢ For f{lealing implements of hufban-
¢ dry, weapons, and prepared medicines, let
¢ the king award punifhment according to the
¢ time and according to their ufe.

294. ¢ THE king, and his council, his me-
¢ tropolis, his realm, his treafure, and his army,
¢ together with his ally, are the feven members
¢ of his kingdem; whence it is called Septinga:

295. * Among thofe feven members of a
¢ kingdom, let him confider the ruin of the
¢ firft, and fo forth in order, as the greateft ca-
¢ lamity;
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296. ¢ Yet, in a fevenparted kingdom here
¢ below, there is no fupremacy amoug the fe-
¢ veral parts, from any preeminence in ufeful
¢ qualities: but all the parts muft reciprocally
¢ fupport each other, like the three {taves of a
¢ holy mendicant :

297. ¢ In thefe and thofe aéts, indeed, this
¢ and that member may be diftinguithed; and
¢ the member, by which any affair is tranf-
‘ acted, has the preeminence in that particular
¢ affair,

298. ¢ WueN the king employs emiffaries,
“ when he exerts power, when he regulates
¢ publick bufinefs, let him invariably know both
¢ his own ftrength and that of his enemy,

299. ¢ With all their feveral diftrefles and
< vices: let him then begin his operations, hav-
¢ ing maturely confidered the greater and lefs
¢ importance of particular afls:

300. ¢ Let him, #hough frequently difappointed,
¢ renew his operations, how fatigued focver,
¢ again and again: fince fortune always attends
¢ the man, who, Aaving begun well, ftrenuoufly
¢ renews his efforts.

301. ¢ ALL the ages, called Satys, Tritd,
¢ Dwdpara, and Cali, depend on the conduct of
¢ the king; who is declared iz zurn to reprefent
¢ each of thofe ages:

302, ¢ Sleeping, he is the Calf age; waking

E 2
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¢ the Dwapara; exerting himfelf in action, the
¢ Tréta s living virtuoufly, the Sazya.

~ 303. < Of InDRA, of Su'RvaA, of Pavana,
fof Yama, of Varvuna, of CuaANDRA, of
¢ AcN1, and of PriT HIV, let the king emulate
* the power and attributes.

304. ¢ As Inpra fheds plentiful fhowers
¢ during the four rainy months, thus let him,
¢ alting like the regent of clouds, rain juft gra-
¢ tifications over his kingdom :

305. ¢ As Su’rv A with ftrong rays draws up
¢ the water during eight months, thus let him,
¢ performing the function of the fun, gradually
¢ draw from his realm the legal revenue:

306, ¢ As Pavana, when he moves, per-
* vades all creaturcs, thus let him, Imitating
¢ the regent of wind, pervade a// places by his
¢ concealed emiffaries :

307. ¢ As Yama, at the appointed time,
¢ punithes friends and foes, or thofe who revere,
¢ and thefe who contemn, him, thus let the king,
¢ refembling the judge of departed fpirits,
¢ punifh offending fubjects:

308. < As Varu~na moft affuredly binds the
¢ guilty 1 fata] cords, thus let him, reprefent-
“ing the genius of water, keep offenders in
¢ clofe confinement :

309. ¢ When the people are no lefs delighted
¢ on f~eipng the king, than on feeing the full
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* moon, he appears in the charaéter of CHAN-
¢ DRA:

310. ¢ Againft criminals let him ever be are
¢ dent in-wrath, let him be fplendid in glory,
¢let him confume wicked minifters, thus
“ emulating the functions of AcNi1, regent of
< fire.

311, ¢ As PritT’urvi fupports all creatures
* equally, thus a king, fuftaining all fubjeéts,
¢ refembles in his office the goddefs of earth.

312, * Engagedin thefe duties and in'othe\rs,
¢ with continual aétivity, let the king @bove a/l
¢ things reftrain robbers, both in his own terri-
¢ torics and in thofe of other princes, from which
“ they come, or in avhich they feck refuge.

313. * LET him not, although in the great-
¢ eft diftrefs for maney, provoke Brdhmens to
‘ anger by taking their property; for they, once
¢ enraged, could immediately &y facrifices and
“ tmprecations deftroy him with his troops, ele~
¢ phants, horfes and cars,

314. * Who, without perithing, could pro-
¢ voke thofe holy men, by whom, #hat is, by
“ whofe anceftors, under Brauma’, the allde-
¢ vouring fire was created, the fea with waters
¢ not drinkable, and the moon with its wane
¢ and increafe?

315. ¢ What prince could gain wealth by
¢ opprefling thofe, who, if angry, could frame
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¢ other worlds and regents of worlds, could give
¢ being to new gods and mortals?

316. ¢ What man, defirous of life, would
¢ injure thofe, by the aid of whom, #4at 75, by
* whofe oblations, worlds and gods perpetually
¢ {ubQift; thofe who are rich in the learning of
¢ the Véda?

317. ¢ A Brahmen, whether learned or igno-
¢ rant, is a powerful divinity; even as fire is a
¢ powertul divinity, whether confecrated or
¢ popular.

318. ¢ Even in places for burning the dead,
¢ the bright fire 1s undcfiled; and, when pre.
¢ fented with clarified butter at_fuéfequent {acri-
¢ fices, blazes again with extreme fplendour:

31g9. ¢ Thus, although Brdéhmens employ
¢ themfelves in all forts of mean occupation,
¢ they muft invariably be honoured ; for they
¢ are fomething tranfcendently divine.

320. ¢ Of a military man, who raifes his
“arm wviolently on all occafions againft the
¢ prieftly clafs, the prieft himfelf thall be the
¢ chaftifer ; fince the {oldier originally proceed-
¢ ed from the Brasimen,

221. ¢ From the waters arofe fire; from the
¢ pr eft, the foldier; from ftone, iron: their all-
< penetrating force is ineffeGtual in the places,
¢ whence they refpe@ively fprang.

322. ¢ The military clafs cannot profper
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¢ without the facerdotal, nor can the facerdotal
¢ be raifed without the military: both claffes, by
¢ cordial union, are exalted in this world and
¢ in the next.

323 *Swouwrp theking be near bis end through
¢ fome incurable difeafe, he muft beftow on the
¢ pricits all his riches accumulsted from legal
¢ fines ; and, having duly committed his king-
¢ dom to his fon, let him fcek death in battle, or,
¢ if there be no war, by abftaining from food.

324. ¢ Thus couduéting himfelf, and ever
¢ firm in difcharging his royal duties, let the king
¢ employ all his minifters in acts beneficial to his
¢ people.

325. ¢ Thefe rules for the conduétof a mi-
¢ litary man having been propounded, let man-
¢ kind next hear the rules for the commercial
¢ and fervile claffes in due order,

326. ¢ LET the Vaifya, having been girt with
¢ his proper facrificial thread, and having mar-
‘ ried an equal wife, be always attentive to his
¢ bufinefs of agriculture and trade, and to that of
¢ keeping cattle;

327. “Since the lord of created beings, hav-
* ing formed herd, and flocks, intrufted them to
¢ the care of the Vaifya, while he intrufted the
¢ whole human fpecies to the Brébmen and the
* Cfhatriya:

328. ¢ Never muft a Vaifya be difpofed to fay,
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# I'keep no cattle;” nor, he being willing to
¢ kecp them, muft they by any means be kept
¢ by men of another clafs,

329. ¢ Of gems, pearls, and coral, of iron,
¢ of waven cloth, of perfumes and of liquids, let
* him well know the prices both high and low:

'330.  Let him be fkilled likewife in the time
¢ and manner of fowing feeds, and in the bad or
¢ gaod qualities of land; let him alfo perfeétly
¢ know th ecorre€t modes of meafuring and
< weighing,

331, ¢ The excellence or defeés of commo-
s dities, the advantages and difadvantages of
¢ different regions, the probable gain or lofs on
¢ vendible goods, and the means of breeding
¢ cattle with large augmentation:

332. * Let him know the juft wages of fer-
¢ vants, the various dialefts of men, the beft
« way of keeping goods, and whatever elfe be-
¢ Jongs to purchafc and fale,

333.-¢ Let him apply the moft vigilant care
¢ to augment his wealth by performing his duty;
¢ and, with great folicitude, let him give nous
¢ rithment ta all {fentient creatures.

334. ¢ SERVILE attendance on Brdimens
“learned in the F¢da, chiefly on fuch as keep
¢ houfe and are famed for virtue, is of itfelf the
¢ higheft duty of a Sidra, and leads him te
¢ future beatitude:
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335- ¢ Pure in body and mind, humbly ferving
# the three higher clafles, mild in fpeech, never
“ arrogant, ever feeking refuge in Brdhmens
¢ principally, he may attain the moft eminent
clafs in anotber tranfinigration,

336. ¢ Tuis clear fyftem of duties has been
promulgated for the four clafles, when they
¢ are not in diftrefs for fubfiftence; now learn
¢ in order their f¢veral duties in times of necef-

fﬁry.'

-



CHAPTER THE TENTE.

On the mixed Clafles; and on Times of Diftrefs.

|

1. * LET the three twiceborn claffes, remain-
¢ ing firm in their feveral duties, carefully read
¢ the Véda; but a Brahmen muft explain it to
¢ them, not @ man of the other two c/affes: this
¢ 1s an eftablithed rule.

2. ¢ The Brabmen muft know the means of
¢ fubfiftence ordained by law for all the claffes,
¢ and muft declare them to the reft: let him-
¢ felf likewife act m conformity #o Jaw,

3. ¢ From priority of birth, from fuperiority
¢ of origin, from a morc exaét knowledge of
¢ {cripture, and from a diftinction 1n the facri-
¢ ficial thread, the Brabdmen is the lord of all
¢ claffes, _

4. ¢ The three twiceborn claffes are the fa-
¢ cerdotal, the military, and the commercial ;
¢ but the fourth, or fervile, is onceborn, that 7s,
¢ has mo fecond birth from the giyatri, and wears
€ no thread : nor is there a fifth pure clafs.

5. ¢ In all clafles they, and they only, who
¢ are born, in a dire® order, of wives equal in
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¢ clafs and virgins at the time of marriage, are
¢ to be confidered as the fame in clafs with their
¢ fathers:

6. ¢ Sons, begotten by twiceborn men, on
¢ women of the clafs next immediately below
¢ them, wife legiflators call fumilar, #of the fame,
“in clals with thesr parents, becaufe they are
¢ degraded, 70 @ middle rank between both, by the -
¢« lownefs of their mothers: they are named in
¢ grder, Murdhabhithi€ta, Mahithya, and Ca-
¢ rana, or Cayatt’ha; and their fiveral employ-
S ments are teaching military exercifes; mufick,
¢ aftronomy, and kecping herds; and attendance on
¢ princes.

7. ¢ Such is the primeval rule for the fons
¢ of women one degree lower zhan their hufbands:
¢ for the fons of women two or three degrees
¢ lower, let this rule of law be known.

8. ¢ From a Brdbmen, on a wife of the Vaifya
¢ clafs, i1s born a fon called Ambafbs'ba, or
¢ Vaidya, on a Sudra wife a Nifbida, named
¢ alfo Pdrafava:

9. ¢ From a Cfbatriya, on a wife of the Sidra
¢ clafs, {prings a creature, called Ugra, with a
¢ nature partly warlike and partly fervile, fero-
¢ cious in his manners, cruel in his a&s.

10. ¢ The fons of a Brdbmen by women of
¢ threc lower claffes, of a Cfbatriya by women of
¢ two, and of a Vaifya by one lwer clafs, are
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¢ called apafudib, or degraded below their fue
¢ thers.

11. ¢ From a Cfhatriya, by a Brahment wife,
‘ fprings a Sita by birth; from a Vaifya, by a
¢ military or facerdotal wife, fpring a Mdgadba
¢ and a Vaidéha,

12. ¢ From a S#dra, on women of the com-
¢ mercial, military, and prieftly claffes, are born
¢ fons of a mixed breed, called Aydgava, C/hat-
¢ tri, and Chandila, the loweft of mortals.

13. ¢ As the dmbafbt’ba and Ugra, born in
¢ a dire€t order with one clafs between 2hsfe of
¢ their parents, are confidered in law, {o are the
¢ Cfbattri and the Paiddba, born in an inverfe
“ order awith one intermediate clz_z/}' 5 and all four
< may be touched without impurity.

14. ¢ Tholc fons of the twiceborn, who are
¢ begotten on women without an interval (An-
¢ tara) between the clafles mentioned in order,
¢ the wife called Anantaras, giving them a di-
¢ finét name from the lower degree of their
¢ mothers.

15. ¢ From a Brdbmen, by a girl of the Ugra
¢ tribe, 1s born an Avrita; by one of the Am-
¢ baft’ba tribe, an Abhira; by one of the A'ys-
¢ gava tribe, a Dbigvana.

16. ¢ The Aydgava, the Cfbattri, and the
¢ Chandila, the loweft of men, fpring from a
“ S4dra in an inverfe order of the claffes, and
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¢ arc, therefore, all three excluded from the per-
¢ formance of cbfequies to their anceftors: ’

17. ¢ From a Yaifya the Mdgadba and Vaide-
¢ ba, from a Cjbatriya the Sdrza only, are born
¢ in an inverfe order; and they are three other
¢ fous excluded from funeral rites to their fathers.

18. ¢ The fon of a Nifbdda, by a woman of
the Sidra clafs, 1s by tribe a Puccafa; but the
¢ fon of a Sudra by a Nifbdd: woman, is named
¢ Cuccutaca.

19. ¢ One, born of a C/hartr? by an Ugra, is
called Swapdca; and one, begotten by a Faidy-
¢ ha on an Ambaflthy wife, is called Vena.

20. ¢ Thofe, whom the twiceborn beget on

-~

"

¢ women of equal clafles, but who perform not
¢ the proper ceremonies of ajfuming the thread,

and the like, people denominate Frdtyas, of

LY

excluded from the gayazri.
21, ¢ From {uch ana outcaft Brahmen {prings

a fon of a finful nature, who in different coun-
¢ tries is named a Blirjacantaca, an Avantya,
a Vitadhana, a Pufbpadha, and a Saic'ha:
22. ¢ From fuch an outcaft C/batriya comes
¢ a fon called a ¥ halla, a Malla, a Nick'hivi, a
¢ Nata, a Carana, a Chafa, and a Dravira: =
23. ¢ From fuch an outcaft Paifya is born a
¢ fon called Swdhanwan, Chirya, Carufba, Vi-
¢ janman, Maitra, and Satwata.

-~

24. ¢ By intermixtures of the clafles, by their
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¢ marriages with women who ought not to be
¢ married, and by their omiffion of prefcribed
¢ duties, impure clafles have been formed.

25. * THose men of mingled births, who
¢ were born in the Inverfe order of clafles, and
¢ who intermarry among themfelves, I will now
¢ compendioufly defcribe.

26. ¢ The Sita, the Vaidiba, and the Chan-
¢ dila, that lowelt of mortals, the Mdgadta, the
¢ Cfhattri by tribe, and the Ayigava,

27. ¢ Thefe fix beget fimilar fons on women
¢« of their own clafles, or on women of the fame
¢ clafs with their mothers; and they produce
¢ the like from women of the tweo higheft
¢ clafles, and of the Jaweft:

28. ¢ As a twiceborn fon may {pring from a
¢ Brakmen by women of two clafles out of
¢ three, a_fimilar fon, when there is no interval,
¢ and an equal fon from a woman of his own
¢ clafs, it is thus in the cale of the low tribes
“ in order. '

29. ¢ Thofe fix beget, on women of their
¢ own tribes, reciprocally, very many defpica-
¢ ble and abjeét races even more foul than their
¢ begetters.

3o. ¢ Even as a Sidra begets, on a Brakmen:
¢ woman, a fon more vile than himfelf, thus
¢ any other low man begets, on woman of the
¢ four claffes, a fon yet lower,
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31. ¢ The fix low clafles, marrying inverfely,
¢ beget fifteen yet lower tribes, the bafe pro-
« ducing ftill bafer; and in a dired@ order they
< produce fifteen mare.

32. * A Dafpu, or outcaft of any pure clafs,
¢ begets on an fydgav: woman a Sasrindbra,.
¢ who thould know how to attend and to drefs
¢ his mafter ; though not a flave, he muft live
¢ by flavith work, and may alfo gain {ubfiftence
¢ by catching wild beafts in toils:

33+ ¢ A Vaidéha begets on her a fweetvoiced
¢ Muitréyaca, who, ringing a bell at the ap-
¢ pearance of dawp, continually praifes grecat
¢ men:

34. ¢ A Nifbida begets on her a Marga'zm,
¢ or Ddfa, who fubfifts by his labour in boats,
¢ and is named Crsverta by thofe, who dwell in
¢ A'rydverta, or the land of the.venerable.

35. ¢ Thofe three of a bafe tribe are feverally
“-begotten . on A'yigavi women, who wear the
« clothes of the deceafed and eat reprehenfible
¢ food.

16, ¢ From a Nifbida {prings by a woman of
¢ the Vaidéha #tribe, a Cdravara, who cuts lca-
¢ ther, and from a Vaidéha {pring by women of
¢ the Carivara and Nifhada cafts, an Andhra
¢ and a Méda, who muft live without the town.

37. ¢ From a Chanddla, by a Vaidéhi woman,
¢« comes a Pdndyfdpdca, who works with cane
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¢ and reeds; and from a Nifbdda, an Abindica,
¢ who alls as a jailor.

38. ¢ From a Chanddla, by a Puccasi womar,
¢ is born a Sdpdca, who lives by punifhing crimi-
¢ nals condemned by the king, a finful wretch
¢ ever defpifed by the virtuous.

39. ¢ A Nifbdd: woman, by a Chandala, pro-
¢ duces 4 fon called Antyavafayin, employed i
¢ places for burning the dead; contemned even
¢ by the contemptible. |

go. ¢ Thefe, among various mixed clafes,
“have been defcribed by their feveral fathers
< and mothers; and, whether concealed or open,

¢ they may be known by their occupations.

41. ¢ Six fons, three begotten on women of
¢ the fame clafs, and #hree on women of lower
¢ claffes, muft perform the duties of twiceborn
‘men; but thofe, who are born in an inverfe
¢ order, and called lowborn, are equal, in refpect
¢ of duty, to mere Sudras.

42. ¢ By the force of cxtreme devotion and
¢ of exalted fathers, all of them may rife i fime
s to high birth, as dy the reverfe they may fink
* to a lower flate, in every age among mortals
< in this inferiour world.

43. ¢ Tur following races of Cflatriyas, by
¢ their omiffion of holy rites and by fecing no
¢ Brabmens, have gradually funk among men to

¢ the loweft of the four claifes;
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44. ¢ Paund'racas, Odras, and Draviras;
* Cambojas, Yavanas, and Sacas; Pdradas,
¢ Pablavas, Chinas, Cirdtas, Deradas, and
¢ Chafas,

45. ¢ All thofe tribes of men, who fprang
¢ from the mouth, the arm, the thigh, and the
¢ foot of BRANMA', but who became outcafts by
¢ having neglected their duties, are called Dafyus,
“ or plunderers, whether they fpeak the language
¢ of Mléchch’bas, or shat of A'ryas.

46. ¢ TuosEe fons of the twiceborn, who are
¢ faid to be degraded, and who are confidered as
¢ lowborn, fhall fubfift only by fuch employ-
¢ ments, as the twiceborn defpife.

47. ¢ Satas muft live by managing horfes and
“ by driving cars; Ambafbt'bas, by curing dif-
¢ orders; Paidebas, by waiting on women; M-
¢ gadhas, by travelling with merchandize;

48, ¢ Nifhadas, by catching fifh; an A4 ydgava,
¢ by the work of a carpenter; a Méda, an An-
¢ dhra, and (the fons of a Brabmen by wives of
¢ the Vaidéba and Ugra clafles, refpellively called)
“a Chunchu and a Madgu, by flaying beafts of
¢ the foreft;

49. * A Cfbattri, an Ugra, and a Puccaja,
¢ by killing or confining fuch animals as live in
“ holes: Dbhigvanas, by felling leather; /inas,
¢ by ftriking mufical inftruments:
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5o. ¢ Near large publick trees, in places for
¢ burning the dead, on mountains, and in
¢ groves, let thofe tribes dwell, generally known,
¢ and engaged in their fevéral works.

¢1. ¢ Tur abode of a Chandila and a Swa-
* pdea muft be out of the town; they muft not
¢ have the ufe of entirc veflels; their {ole wealth
¢ muft be dogs and affes:

52. ¢ Their clothes muft be the mantles of
¢ the deceafed; their dithes for food, broken
¢ pots; their ornaments, rufty iron; continually
¢ muft they roam from place to place :

§3. ¢ Let no man, who regards his duty re-
¢ ligious and civil, hold any intercourfe with
¢ them; let their tranfadtions be confined to
¢ themfelves, and their marriages only between
¢ equals:

54. ¢ Let food be given to them in pot-
¢ therds, but not by the hands of the giver;
<and let them not walk by night in cities or
¢ towns:

55. ¢ By day they may walk about for the
¢ purpofe of work, diftinguithed by the king’s
¢ badges; and they fhall carry out the corpfe of
¢ every one, who dies without kindred: fuch
¢ is the fixed rule.

56. ¢ They fhall always kill thofe, who are
¢ to be flain by the fentence of the law, and by
¢ the royal warrant; and let them take the
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¢ clothes of the flain, their beds, and theiy or-
¢ naments.

§7. ¢« Him, who was born of a finful mother,
“ and confequently in a low clafs, but is not
¢ openly known, who, though worthlefs in
¢ truth, bears the femblance of a worthy man, let
¢ people difcover by his aéts:

§8. ¢ Want of virtuous dignity, harfhnefs of
¢ fpeech, cruelty, and habitual neglect of pre-
¢ fcribed duties, betray in this world the fon of
¢ a criminal mother.

59. ¢ Whether a man of debafed birth affume
¢ the character of his father or of his mother,
¢ he can at no time conceal his origin:

60. ¢ He, whofe family had been exalted,
¢ but whofe parents were criminal in marrying,
¢ has a bafe nature, according as the offence ¢f
¢ bis mother was great or {fmall.

61. *In whatever country fuch men are
¢ born, as deftroy the purity of the four claffes,
¢ that country foon perifhes together with the na-
¢ tives of it. :

62. ¢ Defertion of life, without reward, for
¢ the fuke of preferving a prieit or a cow, a wo-
¢ man or a child, may caufe the beatitude of
¢ thofe bafeborn tribes.

63. Avoiding all injury zo animated beings,
¢ yeracity, abftinence from theft, and from unjuft
¢ feizure of property, cleanlinefs, and command

F 2
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¢ over the bodily organs, form the compendioug
¢ {yftem of duty, which MENU has ordained for
¢ the four claffes.

64. < SuouLD the tribe fprung from a Bréh-
¢ men, by a Stidra woman, produce a fucceffion of
¢ children by the marriages of its women with
¢« other Brabmens, the low tribe fhall be raifed
¢ to the higheft in the feventh generation.

65. ¢ As the fon of a Sudra may thus attain
¢ the rank of a Brd/imen, and as the fon of a
¢ Brdbmen may {ink toa level with Sudras, even
¢ fo muft it be with him, who fprings from a
¢ Cfhatriya; even fo with him, who was born
¢ of a Vaifya.

66. ¢ Ir there be a doubt, as to the preference
¢ between him, who was begotten by a Brabmen
¢ for his pleafure, dut not in wedlock, on a Sudra
¢ woman, and him, who was begotten by a
¢« Sttdra on a Brabmen,

67. ¢ Thus is it removed: he, who was be-
¢ gotten by an exalted man' on a bafe woman,
¢ may by his good acts become refpectable; but
¢ he, who was begotten on an exalted woman
¢ by a bafe man, muft himfclf continue bafe :

68. ¢ Neither of the two (as the law is fixed)
¢ fhall be girt with a facred firing; not the for-
¢ mer, becaufec his mather was low; nor the
¢ fecond, becaufe the order of the claffes was in-
¢ verted.
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69. ¢ As good grain, fpringing from good
« foil, is in all refpeés excellent, thus a man,
¢ {pringing from a refpe@able father by a refpett-
¢ able mother, has a claim to the whole inftitu-
¢ tion. of the twice born.

70. ¢ Some fages give a preference to the
¢ grain ; others to the field; and others confider
“ both field and grain; on this point the decifion
¢ follows:

71. ¢ Grain, caft into bad ground, wholly
¢ perithes, and a good field with no grain fown
¢ in it, is a mere heap of clods;

72. ¢ But fince, by the virtue of eminent fa-
¢ thers, cven the fons of wild animals, @s Rifh-
¢ yafringa, and others, have been transformed
¢ into holy men revered and extolled, the pa-
% ternal fide, therefore, prevails.

23. ¢ BRaama' himfelf, having compared a
¢ Sudra, who performs the duties of the twice-
¢ born, with a twiceborn man, who does the
¢ alts of a Sudra, {aid: “ Tholc two are neither
“ equal nor unequal,’ that is, they are neither
¢ equal in rank, nor unequal in bad condufi,

74. ¢ LET {uch Brd/imens as are intent on the
¢ means of attaining the fupreme godhead, and
¢ firm in their own duties, completely perform
4 in order, the fix following aéts:

75. ¢ Reading the Védas, and teaching others
* to read them, facrificing, and aflifting ozbers to
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¢ facrifice, giving fo the poor, if themfelves bave
¢ enough, and accepting gifts from the virtuous, if
« themfelves are poor, are the fix preferibed adts
¢ of the firftborn clafs;

76. ¢ But, among thofe {ix alls of a Brdbmen,
¢ three are his means of fubfiftence; affifting to
¢ facrifice, teaching the Feaas, and receiving
¢ gifts from a purchanded giver.

7+7. ¢ Three a&s of duty ceafc with the Brd/-
¢ men, and belong not to the C/batriya; teaching
¢ the Védus, officiating at a facrifice, and, thirdly,
¢ receiving prefents:

#8. ¢ Thofe z/ree are alfo (by the fixed rule
¢ of law) forbidden to the Vaifya; fince MENU,
¢ the lord of all men, preferibed not thofe a&ts to
¢ the two cluffes, nulitary and commercial.

7. ¢ The means of fubfiftence, peculiar to
¢ the Cfbatriya, are bearing arms, either held for
¢ {triking or miflile; to the Vaifya, merchandize,
¢ attending on cattle, and agriculture: but wirbh
¢ a view to the next life the duties of both are
¢ almfgiving, reading, facrificing.

$0. ¢ Among the feveral occupations for gain-
¢ ing a lvelibood the moft commendable refpeci-
¢ ively for the facerdotal, military, and mercan-
¢ tile claffes, are teaching the Véda, dcfending
¢ the people, and commerce or keeping herds
¢ and flocks.

81. ¢ Yet a Brabmen, unable to {ubfift by his
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* duties juft mentioned, may live by the duty of
f a foldier; for that is the next in rank.

82. ¢If it be afked, how he muft live, thould
“he be unable to get a fufiftence by either of
¢ thofe employmen‘ts; the anfwer is, he may
¢ fubfift as a mercantile man, applying himfelf
¢ in perfon to tillage and attendance on cattle:

83. ¢ But a Brdhmen and a Cfhatriya, obliged
¢ to {ubfift by the a&s of a Vazfys, muft avoid
* with care, 7 they can live by keeping berds, the
‘ bufinefs of tillage, which gives grea\t pain 7o
¢ fentient creatures, and is degpendant on the la~
¢ bour of others, as bulls and fo forth.

84. ¢ Some are of opinion, that agriculture is
¢ excellent; but it is a mode of fubfiftence,
¢ which the beneyolent greatly blame; for the
¢ ironmouthed pieces of wood not only wound
¢ the earth, but the creatures dwelling in it.

85. ¢ If, through want of a virtuous live-
¢ lihood, they cannot follow laudable occupa-
“ tions, they may then gain a competence of
¢ wealth by felling commodities ufually fold
¢ by merchants, avoiding what ought to be
¢ avoided: ) !

86. ¢ They muft avoid felling liquids of all
¢ forts, drefled grain, feeds of zi/a, ftones, falt,
¢ cattle and human creatures;

87. ¢ All woven cloth dyed red, cloth made
¢ of fana, of cfbumd bark, and of wool, even
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¢ though not red; fruit, roots, and medicinal
¢ plants;

88. ¢ Water, iron, poifon, flefhmeat, the
¢ moonplant, and perfumes of any fort; milk,
¢ honey, buttermilk, clarified butter, oil of #/a, -
¢ wax, fugar, and blades of cus'a-grafs;

89. ¢ All beafts of the foreft, as deer and the
¢ /ike; ravenous beafts, birds, and fifh; {pi-
¢ rituous liquors, 74, or indigo, and lic/hd,
¢ or lac; and all beafts with uncloven hoofs.

go. ¢ But the Brdbmen hufbandman may at
¢ pleafure fell pure #/a feeds for the purpofe of
¢ holy rites, if he keep them not long with a hope
“of more gain, and fhall have produced them
¢ by his own culture:

g1. ¢ If he apply feeds of #7/z to any purpofe
¢ but foed, anointing, and facred oblations, he
¢ thall be plunged, in the fhape of a worm, to-
¢ gether with his parents, into the ordurc of dogs.
" g2, ¢ By felling flethmeat, Zic/ba, or falt, a
* Brabmen jmmediately finks low; by felling
* milk three days, he falls to a level with a

8 Sl?drﬂ; , _

93. * And by felling thc other forbidden
¢ commodities with his own free will, he affumes
¢ in this world, after feven nights, the nature of
¢ a mere Vaifya. .

94. ¢ Fluid things may, however, bc bartered
* for other fluids, but not falt for any thing
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¢ liquid; fo may drefled grain for grain un-
¢ drefled, and #/a {eeds for grain in the hufk,
¢ equal weights or meafures being given and
¢ taken, |

95. * A MILITARY man, in diftrels, may
¢ fubfift by all thefe means, but at no time muft-
¢ he have recourfe to the higheft, or facerdotal,
¢ fundtion. .

90. ‘A man of the loweft clafs, who,
¢ through covetoufnefs, lives by the acts of the
¢ higheft, let the king frip of all his wealth and
¢ inftantly banifh :

97. ¢ His own office, though defectively per-
¢ formed, is preferable to that of another,
¢ though performed completely; for he, who
¢ qithout neceffity difcharges the duties of an-
¢ ather clafs, immediately forfeits his own.

08. ¢ A MERCANTILE man, unable to {fubfift
¢ by his own duties, may defcend even to the
¢ fervile a&ts of a Sudra, taking care never to do
¢ what ought never to be done; but, when he
¢ has gained a competence, let him depart from
¢ {ervice.

09. ¢ A man of the fourth clafs, not finding
¢ employment by waiting on the twiceborn,
¢ while his wife and fon are tormented with
¢ hunger, may fubfift by handicrafts :

100. ¢ Let him principally follow thofe me-
¢ chanical occupations, as jomery and mafonry, or
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¢ thofe various practical arts, as painting and
¢ writing, by following which, he may ferve the
¢ twiceborn.

101. * SHovuLD a Brdhmen, affli&ted and pin-
¢ ing through want of food, choofe rather to re-
¢ main fixed in the path of his own duty, than
* to adopt the practice of Zaifyas, let him a& in
# this manner;

102, ¢ The Brdhmen, having fallen into dif-
¢ trefs, may receive gifts from any perfon what-
¢ ever; for by no facred rule can it be fthown,
¢ that abfolute purity can be fullied.

103. ¢ From interpreting the Veda, from ofhi-
¢ ciating at facrifices, ér from taking prefents,
¢ though in modcs generally difapproved, no fin
“ ig committed by priefts 7 difirefs; for they are
¢ purc as fire or water.

104. ¢ He, who receives food, when his life
¢ could not otherwife’ be fuftained, from any
< man whatever, is no more tainted by fin, than
¢ the fubtil ether by mud:

105. ¢ AjrGART A, dying with hunger, was
¢ going to deftroy his own fon (#amed S'UNAK-
« SE'P'HA) by felling him for fome cattle; yet he
¢ was guilty of no crime, fince he only fought a
* remedy againft famifhing;

106. ¢ VA'MapE'vVA, who well knew right
¢ and wrong, was by no mecans rendered impure,
* though defirous, when opprefled with hunger,
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¢ of eating the fleth of dogs for the prefervation
¢ of his life:

107. * BHARADWA'JA, eminent in devotion,
¢ when he and his fon were almoft ftarved in a
¢ dreary foreft, accepted feveral cows from the
¢ carpenter VRIDHU:

108. ¢ ViswA'MITRA too, than whom none
“ better knew the diftin€tions between virtue
t and vice, refolved, when he was perithing with
¢ hunger, to eat the haunch of a dog, which he
¢ had received from a Chandila.

109. ¢ Among the alls gemerally difapproved,
§ namely, accepting prelents from low men, afift-
¢ ing them to facrifice,and explaining the fcripture
€ to them, the receipt of prefents is the meanelt
“ in this world, and the moft blamed in a Brds-
¥ men after his prefent life;

110, ¢ Becaule affifting to facrifice and ex-
* plaining the fcripture are two a@ls always per-
¢ formed for thofe, whofe minds have been im-
 proved by the facred smitiation; but gifts are
¢ alfo received from a fervile man of the loweft
¢.clafs.

111. ‘ The guilt, incurred by aflifting low
*men to facrifice and by teaching zdem the
¢ {cripture, is removed by repetitions of the
¢ gayatriand oblations to fire; but that, incurred
¢ by accepting gifts from them, is expiated only
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* by abandoning the gifts and by rigorous devg-
¢ tion.,

112. ‘It were better for a Bribmen, who
¢ could not maintain himfelf, to glean ears and
¢ grains after harveft from the field of any perfon
¢ whatever: gleaning whole ears would be better
¢ than acceptmg a prefent, and picking up {in-
* gle grains would be fill more laudable.

¥13. ¢ Brabmens, who keep houfe, and arc in
* want of any metals excepr go/d and filver, or of
¢ other articles fir good ufes, may afk the king
“ for them, if he be of the military clafs; but a
* king, known to be avaricious and unwilling to

¢ give, muft not be folicited.

114. ¢ The foremoft, i order, of thefe things
* may be received more innocently than that,
¢ which follows it: a field untilled, a tilled field,
* cows, goats, flieep, precious metals or gems,
f new grain, drefled grain.

115. * THUERE are feven virtuous means of
* acquiring property; fucceflion, occupancy or
* donation, and purchafe or exchange, which are
¢ allowed to all claffes; conquett, which is peculiar
* to the military clafs; lending at intercft, huf-
“ bandry or commerce, wbich belong 10 the mer-

* cantile clafi; and acceptance of prefents, by the
¢ Jacerdotal clafs, from refpe@able men.

116} ¢ Learning, except that contained in the
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¢ Jeriptures, art, as mixing perfumes and the
¢ Jike, work for wages, menial fervice, attend-
¢ ance on cattle, traffick, agriculture, content
¢ with little, alms, and receiving high intereft
¢ on money, are ten modes of fubfiftence iz #imes
¢ of diftrefs.

117. ¢ Neither a prieft nor a military man,
¢ though diftreffed, muft receive intereft on loans;
“but each of them, if he pleafe, may pay #he
“fmall intereft permitted by law, on borrowing
¢ for fome pious ufe, to the finful man, whe de-
¢ mands it.

118. ¢ A MIL1TARY king, who takes even a
« fourth part of zhe crops of his realm at a time,
¢ of urgent neceflity, as of war or invafion, and
¢ proteCs his people to the utmoft of his power,
¢ commits no fin: ‘

119. ¢ His peculiar'duty is conqueft, and he
¢ muft not recede from battle; {fo that, while he
¢ defends by his arms the merchant and huf-
¢ bandman, he may levy the legal tax as the
¢ price of protetion.

120. ¢ The tax on the mercantile clafs, which
< in times of profperity muft be only a twelfth part
“ of their crops, and a fiftieth of their perfonal
¢ profits, may be an eighth of their crops iz
¢ time of diftrefs, or a fixth, which is the medium,
¢ qr even a fourth in great publick adverfity; but
¢ a twentieth of their gans oz money, and
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¢ other moveables, is the higheft zax: ferving
¢ men, artifans, and mcchanicks muft aflift by
« their labour, but at no time pay taxes.

121. *IF a Sudra want a fubfiftence and
¢ cannot attend a priefl, he may ferve a Cfha-
S triya; or, if be cannot wait on a_foldier by birth,
¢ he may gain his livelihood by ferving an epu-
¢ lent Vaifya.

122. < To him, who ferves Brd/mens with a
¢ view to a heavenly reward, or even with a
¢« view to both #%is life and the next, the union
¢ of the word Brdhmen with his name of fervant
¢ will affuredly bring fuccels.

123. ¢ Attendance on Brdhmens is pro-
nounced the beft work of a Sudra: whatever
¢ elfe he may perform will comparatively avail

[

¢ him nothing,

124. ¢ They muft ‘allot’ him a fit mainte-
¢ nance according to their own circumftances,
¢ aftcr confidering his ability, his exertions, and
¢ the number of thofe, whom he muft provide
¢ with nourithment:

125. ¢ What remains of their drefled rice
¢ muft be given to him; and apparel which
¢ they have worn, and the refufe of their grain,
and their old houfehold furniture.

126. ¢ THERE is no guilt in a man of the
« fervile clals, who eats lecks and other forbidden
¢ wegetables: he muft not have the facred invef-

~
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¢ titure: he has no bufinefs with #be duty of
¢ making oblations to fire and the like; but there is
¢ no prohibition againft bis offering dreffed grain
“as a facrifice, by way of difcharging his own
¢ duty.

127. ¢ Even Siudras, who are anxious to
¢ perform their entire duty, and, knowing what
¢ they fhould perform, imitate the pralice of
¢ good men in the houfehold facraments, but
¢ without any holy text, excepr thefe containing
¢ praife and falutation, are {o far from f{inning,
¢ that they acquire juft applaufe:

128. ¢ As a Sudra, without injuring another
¢ man, performs the Jewfu/ alts of the twice-
¢ born, even thus, without being cenfured, he
¢ gains exaltation in this world and in the
¢ next.

129. ¢ No fuperfluous colle@ion of wealth
¢ muft be made by a S#dra, cven though he
« has power fa make i, fince a fervile man,
¢ who has amafled riches, becomes proud, and,
¢ by bis infolence or neglect, gives pain even to
¢ Brabmens.

130. ¢ Such, as have been fully declared,
¢ are the feveral duties of the four clafles in dis-
“trefs for fubfiftence; and, if they perform

¢ them exallly, they fhall attain the higheft
¢ beatitude.
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‘131, ¢ Thus has been propounded the fy-
¢ ftem of duties, religious and civil, ordained

¢ for all claffes: I next will declare the pure law
¢ of expiation for {in.’



CHAPTER THE ELEVENTH.

On Penance and Expiation.

—_ .

1. « HIM, who intends to marry for the
¢ fake of having iflue; him, who wifhes to
¢ make a fac¢rifice; him, who travels§ him, who
¢ has given all his wealth at a facred rite; him,
¢ who defires to maintain his preceptor, his
¢ father, or his mother; him, who needs a
* maintenance for himfelf, when he firft reads the
« Védas, and him, who is afflicted with illnefs;

2. ¢ Thefe nine Brdbmens let mankind con-
¢ fider as-virtuous mendicants, called fndtacas;
¢ and, to relieve their wants, let gifts of caztle oF
¢ gold be prefented to them in proportion to
¢ their learning :

3. ¢ To thefe moft excellent Brdhmens muft
¢ rice alfo be given with holy prefents a¢ 0b/a-
S tions to fire and within the confectated circle;
¢ but the drefled rice, which others are to re-
¢ ceive, muft be delivered on the outfide of the
¢ facred hearth: gold and the like may be given
< any where.

4. * On fuch Brabmens, as well know the
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¢ Véda, let the king beftow, as it becomes him,
¢ jewels of all forts, and the folemn reward for
¢ officiating at the facrifice.

5. ¢ He, who hasa wife, and, having beg-
¢ ged money o defray his nuptial expences, mar-
¢ ries another woman, fhall have no advantage
¢ but fenfual enjoyment: the offspring belongs
¢ to the beftower of the gift.

6. ¢ LT every man, according to his ability,
¢ sive wealth to Brdbmens detached from the
¢ world and learned in {cripture: fuch a giver
¢ fhall attain heaven after this life.

7. ¢ He alone is worthy to drink the juice of
¢ the moonplant, who keeps a provifion of
¢ grain fuffictent to fupply thofe, whom the law
¢ commands him to nourifh, for the term of
¢ three years or more;

8. ¢ But a twiceborn man, who keeps a lefs
¢ provifion of grain, yet prefumes to talte the
‘ juice of the moonplant, fhall gather no fruit
¢ from that facrament, even though he tafte it at
“ the (irfk, or folemn, much lofs at any occafional,
‘ ceremony.

9. ¢ Hg, who beftows gifts on firangers with
* a view to worldly fame, while he fuffers his fa-
¢ mily to live in diftrefs, though he has power
‘ to fupport them, touches his lips with honey,

‘ but fwallows poifon ; fuch virtue is counter-
¢ feit:
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10. * Even what he does for the fake of his
¢ future fpiritual Body, to the injury of thofe,
¢ whom he is bound to maintain, fhall bring
¢ him ultimate mifery both in this life and in
¢ the next.

11. “ SHouLD a fucrifice, performed by any
* twiceborn facrificer, and by a Bribm n elpe-
¢ cially, be imperfc& from the want of fome in-
¢ gredient, during the reign of a prince, who
¢ knows the law,

12. ¢ Let him take that article, for the com-
¢ pletion of the facrifice, from the houfe of any
¢ Vaifya, who poflefles confidcrable herds, but
‘ neither facrifices, nor drinks the juice of the
* moonplant :

13. * If fuch a Paifya be not near, he may
¢ take two or three fuch neceflary articles at
¢ pleafure from the houfe of a Swudra; fince a
¢ Sttdra has no bufinefs with folemn rites.

14. ¢ Even from the houfe of a Bruibnen or
¢ a Cfhatriya, who poflefles a hundred cows,
¢ but has no confecrated fire, or a thoufand
¢ cows, but performs no facrifice with the mson-
¢ plant, let a prieft without {cruple take the
¢ articles wanted.

1¢. ¢ From another Bréhmen. who continu-
¢ ally receives prefents but never gives, let him
¢ take fuch ingredients of the facrifice, if net

G 2
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¢ beftowed on requeft: fo fhall his fame be fpread
¢ abroad, and his habits of virtue increafe,

16. ¢ Thus, likewife, may a Brdbmen, who
¢ has not eaten at the time of {ix meals, or bas
¢ fafled three whole days, take at the time of the
¢ feventh meal, or on the fourth morning, from
* the man, who behaves bafely by mor offering
¢ bim food, enough to fupply him till the mor-
¢ row:

17. ¢ Ille may take it from the floor, where
¢ the grain is trodden out of the hufk, or from
¢ the field, or from the houfe, or from any
« place whatever ; but, if the owner atk why be
¢ takes 1t, the caufe of the taking muft be de-
¢ clared.

18. ¢ The wealth of a virtuous Brdhmen
¢muft-at no time be {feized by a C/harriya;
¢ but, having no other means zo complete a facri-
¢ fice, he may take the goods of any man, who
¢ acts wickedly, and of any, who performs not
¢ his religious duties:

19. ¢ He, who takes property from the bad
¢ for the purpofé befare-mentioned, and beftows it
¢ on the good, transforms himfelf into a boat,
* and carries both the good and the bad over a fea
¢ of calamities.

20. ¢ Wealth, poflefled by men for the per-
¢ formance of facrifices, the wife call the pro-.
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¢ perty of the gods; but the wealth of men,
¢ who perform no facrifice, they confider as the
¢ property of demons.

21. ¢ Let no pious king fine the man, who
€ takes by ftealth or by force what he wants to
« make a facrifice perfedt; fince it is the king’s
¢ folly, that caufes the hunger or wants of a
¢ Brahmen: .

22. ¢ Having reckoned up the perfons, whom
¢ the Brdbmen is obliged to fupport, having af-
¢ certained his divine knowledge and moral
¢ conduét, let the king allow him a fuitable
¢ maintenance from his own houfehold;

23. ¢ And, having appointed him a maintc-
¢ nance, let the king prote€t him on all fides;
¢ for he gains from the Brdhmen, whom he pro-
¢ tecls, a fixth part of the reward for his virtue.

24. ¢ LeT no Brabmen ever beg a gift from
¢ a Sidra; for, if he perform a facrifice after
¢ fuch begging, he fhall, in the next life, be
¢ born a Chanddla.

25. ¢ The Brdhmen, who begs any articles
« for a facrifice, and difpofes not of them alt for
¢ that purpofe, flrall become a kite or a crow
¢ for a hundred years,

26. ¢ Any evilhearted wretch, who, through
¢ covetoufnefs, thall feize the property of the

¢ gods or of Brdbmens, fhall feed in another
¢ world on the orts of vultures,
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27. ¢ THe facrifice Vaifiwdnari muft be con-
¢ ftantly performed on the firft day of the new
¢ year, or on the new moon of Chuitra, as an
¢ expiation for baving omitted through mere for-
¢ getfubefs the appointed facrifices of cattle and
¢ the rites of the moonplant :

28. ¢ But a twiceborn man, who, without
neceffity, does an a&t allowed only in a cafe
of neceflity, reaps no fruit from it hereafter:
thus has i1t been decided.

29. ¢ By the Vifwedévas, by the Sddbyas, and
by eminent Rifbis of the facerdotal clafs, the
¢ fubftitute was adopted for the principal a&,
¢ when they were apprchenfive of dying in
¢ times of eminent peril ;

-0 LY

30. ¢ But no reward is prepared in a future
ftate for that illminded man, who, when able
¢ to perform the principal facrifice, has recourfe
to the fubftitute.

31, ¢ A Priest, who well knows the law,
necds not complain to the king of any grievous
injury ; fince, even by his own power, he may
¢ chaftife thofe, who injure him:

32. * His own power, which depends on him-
¢ Jelf alone, is mightier than the royal power,
¢ which depends on othér men: by his own might,
¢ therefore, may a Brabmen coerce his foes.

33- ¢ He may ufe, without hefitation, the pow=
¢ erful charms revealed to AT'HARVAN, and

)
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¢ by him to ANGIRASS for peech is the weapon
¢ of a Brdbmen: with that he may deftroy his
¢ oppreflors.

34. ¢ A foldier may avert danger from him-
¢ {elf by the ftrength of his arm; a merchant
¢ and a mechanick, by their property; but the
¢ chief of the twiceborn, by holy texts and ob-
¢ lations to fire.

35. ¢ A prieft, who performs his duties, who
¢ juftly correéts /is children and pupsls, who ad-
¢ vifes expiations for fin, and who loves all ani-
¢ mated creatures, is truly called a Brabmen : to
¢ him let no man fay any thing unpropitious,
¢ nor ufe any offenfive language.

36. ¢ Let not a girl, nor a young woman
“ married or unmarried, nor a man with little
¢ learning, nor a dunce, perform an oblation to
¢ fire; nor a man difeafed, nor one uninvefted
¢ with the facrificial firing;

37. ¢ Since any of thofe perfons, who make
¢ fuch an oblation, fhall fall into a region of
¢ torture, together with him, who fuffers his
¢ hearth to be ufed: he alone, who perfectly
¢ knows the {acred ordinances, and has read all
$ the Védas, muft officiate at an oblation to holy
¢ fire.

38. ¢ A Brabmen with abundant wealth, who
¢ prefents not the prieft, that hallows his fire,
¢ with a horfe confecrated to Praja’paTr,
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¢ becomes equal to ong who has no fire hals
¢ Jowed,

37. ¢ Let him, who believes the fcripture,
¢ and keeps bis organs in fubjection; perform
¢ all other pious afts; but never in this world
¢ let him oifer a facrifice with trifling gifts to
¢ the officiating prieft;

40. ¢ The organs of fenfe and altion, repue
¢ tation 7 this life, a heavenly manfion i the
¢ next, life itfelf, a great name after dearh, chil-
¢ dren, and cattle, are all deftroyed by a facrie
¢ fice offered with trifling prefents: let no man,
« therefore, facrifice without liberal gifts.

41. ¢ THE pricft, who keeps a facred hearth,
¢ but voluntarily neglefts the morning and even-
¢ ing eblations to his fires, muft perform, in the
¢ manner to be defcribed, the penance chdndrdyana
¢ for one month ; fince that neg/eé‘f 1s equally
¢ finful with the flaughter of a fon,

42. ¢ Tney, who rcceive property from a
s Sidra for the performance of rites to confe~
s crated fire, are contemned as minifters of the
¢ bafe, by all fuch as pronounce texts of the
¢ Veéda:

43. ¢ Of thofe ignorant priefts, wha ferve
¢ the holy fire for the wealth of a Sidra, the
¢ giver thall always tread on the forcheads, and
¢ thus pafs over miferies in the gloom of death.

44. ¢ EVERY man, who does not an aét pre«
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¢ {cribed, or does an att forbidden, or is guilty
< of excefs even in legal gratifications of the
¢ fenfes, muft perform an expiatory penance.

45. ¢ Some of the learned confider an expia-
¢ tion as confined to involuntary {in; but others,
¢ from the evidence of the Véda, hold it effec~
* tual cven in the cafe of a voluntary offence:

46. ¢ A {in, involuntarily committed, is rc-
¢ moved by repeating certain texts of the fcrip~
fturc; but a fin committed intcntionally,
¢ through ftrange infatuation, by harth penances
¢ of different forts.

47. ¢ Ir a twiceborn man, by the will of
¢ Gob in this world, or from his natural birth,
¢ have any corporeal mark of an expiable fin
¢ committed in this or a former fiate, he muft
s hold no intercourfe with the virtuous, while
¢ his penance remains unperformed.

48. ¢ Some evilminded perfons, for fins com-
¢ mitted in this life, and fome for bad actions
f in a preceding ftate, fuffcr a morbid change
¢ in their bodies:

49. ¢ A ftealer of gold from a Brdhmen has
¢ whitlows on his nails; a drinker of f{pirits,
¢ black teeth; the flayer of a Brahmen, a ma-
f rafmus ; the violator of his gura’s bed, a de-
¢ formity in the generative organs;

50. ¢ A malignant informer, fetid ulcers in
¢ his noftrils; a falfe detraltor, ftinking breath;
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¢ a {tealer of grain, the defe@ of fome limb a
¢ mixer of bad wares with good, fome redundant
¢* member;

51, ¢ A ftealer of drefled grain, dyfpepfia;
¢ a ftealer of holy words, or an unauthorized
¢ reader of the feriptures, dumbnefs; a ftealer
¢ of clothes, leprofy; a horfeftealer, lamenefs;

52. ¢ The ftealer of a lamp, total blindnefs 3
* the mifchievous extinguifher of it, blindnefs
¢in one eye; a delighter in hurting {entient
¢ creatures, perpetual  illnefs; an adulterer,
¢ windy {welling in his limbs:

§3. ¢ Thus, accordiug to the diverfity of ace
$ tions, are born men defpifed by the good, ftupid,
¢ dumb, blind, deaf, and dcformed.

§4. ¢ Penance, thereforc, muft invariably be
¢ performed for the fake of cxpiation; fince
¢ they, who have not expiated their fins, will
¢ again fpring to birth with difgraceful marks.

55. ¢ KiLLinG a Brdhmen, drinking for-
¢ bidden liquor, ftealing gold from a prieft,
¢ adultery with the wife of a father, natural or
¢ {piritual, and affociating with fuch as commit
¢ thofe offences, wife legiflators muft declare to
¢ be crimes in the higheft degree, m refpeét of
¢ thofe after mentioned, but lefs than inceft in 4
¢ direct line, and fome others.

56. ¢ FavLsk boafting of a high tribe, malig~
¢« nant information, before the king, of a crimi=
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¥ nal who muft fuffer death, and falfcly accufing a
¥ {piritual preceptor, are crimes iz the fecond de-
* gree, and nearly equal to killing a Bréhmen,

57. ¢ Forgetting the texts of {cripture, thow-
¢ ing contempt of the Véda, giving falfe evi-
¢ dence without a bad motive, killing a friend
¢ avithcut molice, eating things prohibited, or,
¢ from their manifeft impurity, unfit to be tafted,
¢ are fix crimes nearly equal to drinking {pirits;
¥ but perjury and homicide require in atrocious cafes
¢ the harfbeft expiation. :

58. ¢ To appropriate a thing depofited or
¢ lent for a time, a human creature, a horfe,
¢ precious metals, a field, a diamond, or any
¢ other gem, is nearly equal to {tealing the gold
¢ of a Brahmen.

59. ¢ Carnal commerce with fifters by the
f fame mother, with little girls, with women
¢ of the loweft mixed clafs, or with the wives
¢ of a friend or of a fon, the wife muft confider
* as nearly equal to a violation of the paternal
f bed.

6o. ¢ SLAvING a bull or cow, facrificing
¢ what ought not to be facrificed, adultery, fell-
f ing onefelf, deferting a preceptor, a mother,
¢ a father, or a fon, omitting to read the fcrip-
¢ ture, and neglet of the fires prefiribed by the
¢ Dhermafaftra onty,

61. ¢ The marriage of a younger brother be-
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¢ fore the elder, and that eldet’s omiffion to
¢ masry before the younger, giving a daughter
¢ to either of them, and officiating at their
¢ nuptial facrifice,

62. ¢ Defiling a damfel, ufury, want of per-
¢ fe€t chaftity in a ftudent, felling a holy pool
¢ or garden, a wife, or a child,

63. ¢ Omitting the facred inveftiture, aban-~
* domng a kinfman, teaching the Véda for hire,
¢ learning it from a hired teacher, fclling com-
¢ moditics, that ought not to be {old,

64. ¢ Working in mines of any fort, engaging
“in dykes, bridges, or other great mechanical
¢ works, fpoiling medicinal plants repeatedly,
¢ fubfiting by #4e barlotry of a wife, oftcring
¢ {acrifices and preparing charms to deftroy #be
¢ innocent,

65. ¢ Cutting down green trees for firewood,
¢ performing holy rites with a felfith view
¢ merely, and eating prohibited food ence with-
¢ out a previous defign,

66. ¢ Neglecting to keep up the confecrated
¢ fire, ftealing amy wvaluable thing befides gold,
‘ nonpayment of the three debts, application to
¢ the books of a falfe religion, and exceffive at-
¢ tention to mufick or dancing,

67. ¢ Stealing grain, bafe metals, or cattle,
¢ familiarity by the twiceborn with women, who
¢ have drunk inebriating liquor, killing without
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¢ malice, a woman, a Sudra, @ Faifya, or a Cfba-
“ triya, and denying a future ftate of rewards
< and punithments, are all crimes in the third
¢ degree, but higher or lower according to circum-
< flances.

68. ¢ GIVING pain to a Brahmen, fmelling at
¢ any fpirituous liquor or any thing extremely
¢ fetid and unfit to be fmelt, cheating, and un-
¢ natural practices with a male, are confidered
¢ as caufing a lofs of clafs, .

69. ¢ Tokill an afs, a horfe, a camel, a deer,
¢ an elephant, a goat, a fheep, a fith, a fnake, or
¢ a buffalo, is declared an offence, which de-
¢ grades the killer to a mixed tribe.

70. ¢ AccEPTING prefents from defpicable
< men, illegal traffick, attendance on a Sudra
¢ mafter, and fpeaking falfehood, muft be con-
¢ fidered as caufes of exclufion from focial re~
¢ pafts.

7t. ¢ KriLrive an infed, fmall or large, a
¢ worm, or a bird, eating what has been brought
“ in the fame bafket with {pirituous liquor, fteal~
¢ ing fruit, wood, or flowers, and great pertur-
¢ bation of mind on trifling occafions, are of-
¢ fences which caufe defilement,

72. ¢ You fhall now be completely inffru&-
“ed in thofe penances, by which all the fins
¢ juft mentioned are expiable,

73 ¢ Ir a Brahmen have killed a man of the
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¢ facerdotal clafs, avithout malice prepenfe, thé
¢ flayer being far fuperior to the flain in good qua-
¢ Jities, he muft himfelf make a hut in a foreft
¢ and dwecll in it twelve whole years, {ubfifting
¢ on alms for the purification of his foul, placing
* near him, as a token of bis crime, the feull qf'
< the Jlain, if he can procure it, or, if not, any hu-
“ man feull. The time of penance for the three
¢ lower claffes muft be twenty four, thirty fix, and
¢ forty eight, years.

74. ¢ Or, if the flayer be of the mz"lz'tary clafs,
¢ he may voluntarily expofe himfelf as a mark
¢ to ‘archers, who know /is itention; or, ac-
¢ cording to circumfiances, may caft himfelf head-
¢ long thrice, or cven till he die, into blazing
¢ fire.

75, € Or, if he be a king, and flew a pricft
¢ awithout malice or knowledge of bis clafs, he may
¢ perform, with prefents of great wealth, one of
¢ the following facrifices ; an Afwamédha, or a
¢ Swerjit, or a Gofava, or an Ablijit, or a Vi
¢ wayit, or a Trivrit, or an Agnifbtut,

76. ¢ Or, to expiate the guilt of killing a
¢ prieft without knowing him and without defign,
¢ the killer may walk oz @ pilgrimage a hundred
¢ y9janas, repcating any one of the Védas, eating
¢ barely cnough to fuftain life, and keeping his
¢ organs in perfet fubjetion ;

77 ¢ Or, if in that cafe the flayer be unlearned
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* but rich, he may give all his property to fome
¢ Brabhmen learned in the Véda, or a fufficiency
¢ of wealth for his life, or a houfe and furniture
¢ 20 hold while he lives:

78. ¢ Or, eating only fuch wild grains as are
offered to the gods, he may walk to the fead
of the river Sarafwat) againft the courfe of
¢ the ftream; or, fubfiting on very little food,
¢ he may thrice repeat the whole colleétion of
Védas, or the Rich, Yajufb, and Sdman.

%9. ¢ Or, his hair being (horn, he may dwell

-

-

"~

near a town, or on paftureground for cows,
or in fome holy place, or at the root of a fa=

LY

¢ cred tree, taking pleafure in doing good to
¢ cows and to Brahmens;

8o0. ¢ There, for the prefervation of a cow
“ or a Brdhmen, let him inftantly abandon life 3
fince the preferver of a cow or a Brdhmen

L]

»~

atones for the crime of killing a prieft:
81. ¢ Or, by attempting at leaft three times
forcibly to recover from robbers the property

-~

‘ of a Brdbmen, or by recovering it in one of
his attacks, or even by lofing his life in the
attempt, he atones for his crime.

82. ¢ Thus, continually firm in religious
¢ aufterity, chaftc as a ftudent in the firft order,
* with his mind intent on virtue, he may ex-
¢ piate the guilt of undefignedly killing a Brdh-
¢ men, after the twelfth year has expired.

LY
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83. € Oryif a virtuous Brahmen unintention-
¢ ally kill another, who bad no good quality, he
¢ may atone for his guilt by proclaiming it in
¢ an affombly of priefts and military men, at
< the facrifice of a horfe, and by bathing with
¢ other Brdbmens at the clofe of the facrifice:

84. ¢ Brdhmens are declared to be the balfis,
¢ and Cfbatriyas the fummit, of the legal fyftem:
“ he, therefore, cxpiates his offence by fully
¢ proclaiming it in fuch an affembly.

85. ¢ From his high birth alone, a Bramen
* is an obje@ of veneration evcn to deities: his
¢ declarations to mankind are decifive evidence;
¢ and the P¥da itielf confers on him that cha-
¢ ralter.

86. ¢ Three at leaft, who are learned in the
¢ Véda, thould be aficmbled to declare the proper
¢ expiation for the fin of @ prieff, but, for the
¢ three other claffés, the number muft be doubled,
« tripled, and quadrupled: what they declare
¢ {hall be an atonement for finners ; fince the
¢ words of the learned give purity.

87. ¢ Thus a Bra/men, who has performed
¢ one of the preceding expiations, according to
¢ the circumflances of the homicide and the cha-
« rallers of the perfons killed and killing, with his
¢ whole mind fixed on Gop, purifies his foul,
¢ and removes the guilt of flaying a man of his
¢ own clafs: '
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88. < He muft perform the fame penance
¢ for killing an embryo, the fex of which was
¢ unknown, but whofe parents were facerdotal,
< or a military or a commercial man employed
¢ in a facrifice, or a Brdbmen) woman, who has
¢ bathed after temporary uncleannefs;

89. ¢ And the fare for giving falfe evidence
“in a caufe concernming land or gold or precious
¢ commoditses, and for accufing his preceptor un-
¢ juftly, and for appropriating a depofit, and
¢ for killing the wife of a prieft, who kecps a
¢ confecrated fire, or for flaying a friend.

go. ¢ Such is the atonement ordained for
< killing a prieft witheut malice; but for killing
“ a Brébmen with malice prepenfe, this is no
« expiation: the term of twelve years mujt be
¢ doubled, or, if the cafe was atrocious, the mur-
¢ derer muft actually die in flames or in battle.

'91. ¢ ANY twiceborn man, who has inzen-
¢ tionally drunk fpirit of rice, through perverfe
¢ delufion of mind, may drink more {pirit in
¢ flame, and atone for his offence by feverely
¢ burning his body;

92. ¢ Or he may drink boiling hot, until he
¢ die, the urine of a cow, or pure water, or
¢ milk, or clarified butter, or juice exprefled
¢ from cowdung :

93. ¢ Or, if he tafled it unknowingly, he may
< expiate the fin of drinking fpirituous liquor,

VOL, VI. W
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* by eating only fome broken rice or grains of
¢ tila, from which oil has been extrafted, once
¢ every night for a whole year, wrapped in
¢ coarfe vefture of hairs from a cow’s tail, or
¢ fitting unclothed in bis houfé, wearing his locks
¢ and beard uncut, and putting out the flag of
¢ a tavern-keeper.

94.* Since the {pirit of rice is diffilled from
¢ the Mala, or filthy refule, of the grain, and
¢ fince Mala is alfo a name for {in, let no Brah-
¢ men, Cfhatriya, or Vaifya dsink that fpirit,

95. ¢ Inebriating liquor may be confidered
¢ as of three principal forts; that extraéted from
¢ dregs of fugar, that extralled from bruifed
¢ rice, and that extrated from the flowers of
¢ the Madhuca: as one, {o are all; they fhall
¢ not be tafted by the chicf of the twiceborn.

96. ¢ Thofe liquors, and eigh? other forts,
* with the fleth of animals, and 4/ava, the
¢ moft, pernicious beverage, prepared with nar-
¢ cotick drugs, are {wallowed at the juncates of
 Yacfbas, Racfbafas, and Pifickas: they fhall
‘ not, therefore, be tafted by a Brdhmen, who
¢ feeds on clarified butter offered to gods.

97. ¢ A Brdhmen, ftupefied by drunkennefs,
¢ might fall on fomething very impure, or might
¢ even, when intoxicated, pronounce a fecret
¢ phrafe of the V¢da, or might do fome other
< act, which ought not to be done.
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98. ¢ When the divine {pirit, or tbe lighr of
¢ holy knowledge, which has been infufed into
* his body, has once been fprinkled with any
“ intoxicating liquor, even his prieftly charac-
¢ ter leaves him, and he finks to the low degree
‘ of a Sudra.

99. * THus have been promulgated the va-
¢ rious modes of expiation for drinking fpirits:
¢ I will next propound the atonement for fteal-
¢ ing the gold of & pricft fo the amount of a fu-
¢ verna. , :

100, ¢ Hr, who has purloined the gold of a
¢ Brdbmen, muft haften to the king, and pro-
¢ claim his offence; adding, ¢ Inflit on me
¢ the punifhment due to my crime.”

1o1. ¢ Then thall the king himfelf, taking
¢ from him an iron mace, wbich the criminal muf?
¢ bear on his [boulder, ftrike him with it once;
¢and by that ftroke, whether he die or be only
¢ left as dead, the thief is releafed from fin: a
¢ Brdbmen by rigid penance alone cen expiate
S that offence another twiceborn man may alfo
¢ perform fuch a penance at his eletion.

102. ¢ The twiceborn man, who defires to
¢ remove by auftere devotion the taint caufed
¢ by ftealing gold, muft perform in a foreft, cos
¢ vered with a mantle of rough bark, the pe-
¢ nance before ordamed for him, who withous
“ malice prepenfe has killed a Brdbmen.

K2
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103. ¢ By thefe expiations may the twiceborn
< atone for the guilt of ftealing gold 'from a
¢ prieft; but the fin of adultery with the wife
¢ of a father, natural or fpiritual, they muft ex-
¢ piate by the following penances.

104, * He, who knowingly and atually has
¢ defiled the wife of his father, jbe being of the
¢ fame clafs, muft cxtend himfclf on a heated
¢ iron’ bed, loudly proclaiming his guilt; and,
¢ there embracing the red-hot iron image of a
¢ woman, he thall atone for his crime by death;

10§. ¢ Or, having himfclf amputated his
¢ penis and fcrotum, and holding them in his
¢ fingers, he may walk in a direét path toward
¢ the fouthweft, or the region of NirriTI, un-
“ til he fall dead on the ground : '

106, ¢ Or, if he had mifiaken ber for another
¢« woman, he may perform for a whole year,
¢ with intenfe application of mind, the penance
¢ prijapatya, with part of a bed, or @ Auman
¢ bone, in his hand, wrapped in vefture of coarfe
¢ bark, letting his hair and beard grow, and
¢ living 1 a deferted foreft:

107. ¢ Or, if fhe was of a lower clafs and a
¢ corrupt woman, he may expiate the fin of vio-
« lating the bed of his father, by continuing the
¢ penauce chandrdyana for three months, al-
¢ ways mortifying his body by eating ouly fo-
¢ reft herbs, or wild graios boiled in water.
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108. ¢ By the preceding penances may fin-
¢ ners of the two higher degrees atone for their
¢ guilt; and the lefs offenders may expiate theirs
¢ by the following aufterities,

109. ¢ He, who has committed the fmaller
¢ offence of killing a cow without malice, mult
¢ drink for the firft month barleycoins boiled
< foft in water; his head muft be fhaved en-
¢ tirely; and, covered with the hide of the flain
¢ cow, he muft fix his abode on her late. pafture
¢ ground:

11o. ¢ He may eat a moderate quantity of
€ wild grains, but without any fatitious falt,
¢ for the next two months at the time of cach
¢ fourth repalt, on the cvening of every fecond
¢ day; regularly bathing in the urine of cows,
¢ and keeping his members under controuls

111. ¢ All day he muft wait on the herd,
<and ftand quaffing the duft raifed by their
¢ hogfs; at might, having fervilely attended and
4 ftroked .and faluted them, he muft furround
< them with a fence, and fit near fo guard
¢ them:

112. ¢ Purc and free from paffion, he muft
* ftand, while they ftand; follow them, when
‘ thcy move together ; and lie down by them,
¢ when they lie down:

113. “ Should a cow be fick or terrified by
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* tigers or thieves, or fall, or ftick in mud, he
¢ mutt relieve her by all poffible means:

114. ¢ In heat, in rain, or in cold, or while
« the blaft furioufly rages, let him not feek his
$ own fhelter, without firft theltering the cows
¢ to the utmoft of his power.

115. ¢ Neither in his own houfe, or field, or
¢ floor for treading out grain, nor in thofe of
¢ any other perfon, let him fay a word of a
¢« cow, who eats corn o7 grafs, or of a calf, who
¢ drinks milk:

116. ¢ By waiting on a herd, according to
¢ thefe rules, for three mounths, the flayer of a
¢ cow atones for his gulr;

117, * But, his penance being performed,
* he muft give ten cows and a bull, or, his
¢ ftock not being fo large, muft deliver all he
¢ poflefles, to fuch as beft know the Véda.

118. ¢ THE preceding penances, or that called
¢ chdndrdyana, muft be performed for the abfo-
¢ lution of all twiceborn men, who have com-
¢ mitted fins of the lower or third degree; ex-
¢ aept thofe, who have incurred the guilt of an
¢ guacirna;

119. ¢ But he,who has become Avacirni, muft
¢ {acrifice a black or a oneeyed afs, by way of a
¢ meatoffering to NIRRITI, patronefs of the fouth-
¢ weff, by night in a place where four ways meet:
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120. ¢ Let him daily offer to her in fire the
¢ fat of that afs, and, at the clofe of the ceremony,
¢*let him offer clarified butter, with the holy
¢ text Sem and {o forth, to Pavana, to INDRrA,
‘to VRiHASPATI, and to AGNI, regents of
¢ wind, clouds, a planet, and _ﬁre.'

121. A voluntary effufion, naturally or
¢ otherwife, of that which may produce a man
“ by a twiceborn youth during the time of his
¢ ftudentfhip or before marriage, has been pro-
¢ nounced qvacirna, or a violation of the rule
¢ preferibed for the firft order, by fages, who
¢ knew the whole fyftem of duty, and uttercd
¢ the words of the Véda.

122. ¢ To the four deities of purification,
¢« MA'rRuTA, INDRA, VRIHASPATI, AGNI,
¢ goes all the divine light, which the V'¢dz had
¢ imparted, from the ftudent, who commits the
¢ foul fin avacirna;

123. ¢ But, this crime having actually been
¢« committed, he muft go begging to feven
< houfes, clothed only with the hide of the fa-
¢ ¢rificed afs, and openly proclaiming his act:

124. ¢ Eating a fingle meal begged from
¢ them, at the regular time of the day, thar s,
¢ in the morning or cvening, and bathing each
¢ day at the three favanas, he fhall be abfolved
» from his guilt at the end of one year.
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125. ¢ He, who has voluntarily 'committed
¢ any {in, which caufes a lofs of clafs, muft per-
“form the Zormenting penance, themce called
¢ [antapana; or the prijdpatys, if he offended
¢ involuntarily.

126. ¢ For fins, which degrade to a mixed
¢ clafs, or exclude from fociety, the finner muft
¢ have recourfe to the /unar expiation chdéndrdy-
¢ ana for one month: to atone for aéts, which
¢ occalion defilement, he muft fwallow nothing
¢ for three days but hot barleygruel.

127.  For killing #ntentionally a virtuous
¢ man of the military clafs, the penance muft be
¢ a fourth part of that ordaingd for killing a
¢ prieft; for killing a /Zazfys, only an eighth;
< for killing a Sudrz, who had been conftant in
¢ difcharging his duties, a fixtecnth part:

128. ¢ But, if a Brdbhmen kill a Cfhatriya
¢ without malice, he muft, after a full perform-
< ance of his religious rites, give the priefts onc
¢ bull together with a thoufand cows;

129. * Or he may perform for three years
¢ the penance for {laying a Brdbmen, mortify-
¢ ing his organs of fenfation and a&tion, letting
¢ his hair grbw long, and living remote from
¢ the town, with the root of a tree for his man-
¢ fion.

130. ¢ If he kill withour malice a Vaifya, who
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* had a good moral charalter, he may perform
¢ the fame penance for one year, or give the
¢ priefts a hundred cows and a bull:

131. ¢ For {ix months muft he perform this
¢ whole penance, if without intention he kill a Sit«
“dra; or he may give ten white cows and a
¢ bull to the priefts.

132. ¢ If he Kkill by defign a cat, or an ich-
¢ neumon, the bird Chdfba, or a frog, a dog, a
¢ lizard, an owl, or a crow, he muft perform

¢ the ordinary penance required for the death of
¢ a Sudra, that is, the chdndrdyana:

133. ¢ Or, if ke kill one of them und:fi; 0d "y
‘ he may drink nothing but milk for three days
¢ and nights, or each night walk a ydgan, or
¢ thrice bathe in a river, or filently repeat the
¢ text on the divinity of water; zhat is, if he be

difabled by real infirmity from perforining the

JirJt mentioned penances, be may bave recaw_’/c" b7
the next in order.

134. ¢ A Brébmen, if he kill a fnake, muft
give o fome prieft a-hoe, or ironbeaded flick ; if
an eunuch, a load of riceftraw, and a md/ta of
‘ead; —

135. ¢ If a boar, a pot of clarified butter; if
“ye bird #ttiri, a drona of tia fecds: if a par-
“st, a fteer two years old; if the waterbird
¢ auncha, a fteer aged three years:

36. ¢ If he kill @ goofé, or a phenicopteros, a
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¢ berom, or cormorant, a bittern, a peacock, an
¢ ape, a hawk, or a kite, he muft give a cow to
¢ fome Brabmen :

137. ‘If he kill a horfe, he muft givea
* mantle; if an elephant, five black bulls; if a
¢ goat or a fheep, one bull; if an afs, a calf onc
¢ year old:

138. ¢ If he kill a carnivorous wild beaft, he
¢ muft give a cow with abundance of milk; if a
¢ wild beaft not carnivorous, a fine heifer; and
¢ a raticd of gold, if he flay a camel:

139. ¢ If he kill 2 woman of any c/afs caught
¢ in adultery, he muft give as an expiation, ir
¢ the dire¢t order of the four claffes, a leatherr
¢ pouch, a bow, a goat, and a fheep.

140. ¢ Should a Brdbmen be unable to expi
¢ ate by gifts the fin of killing a fnake and th
¢ reft, he muft atone for his guilt by perform
‘ing, on each occafion, the penance prdajdpaty

141. ¢ For the flaughter of a thoufand {fmi
¢ animals which have bones, or for that f
¢ bonelefs animals enow to fill a cart, he mit
¢ perform the chdndrdyana, or common penate
¢ for killing a Sudra;

142. ‘But, for killing boned animals,he
* muft alfo give fome trifle, 45 2 pana of copr,
* to a Brdbhmen : for killing thofe without bes,
¢ he may be abfolved by holding his breat’ a7

v the clofe of bis penance, while he thrice reats
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¢ the gdyatri with its bead, the pranava, and the
“ydbritis,

143. ¢ For cutting once without malice trees
¢ yielding fruit, fhrubs with many crowded
¢ ftems, creeping or climbing plants, or fuch as
¢ grow again when cut, if they were'in bloflom
¢ when be burt them, he muft repeat a hundred
¢ texts of the V#da.

144. ¢ For killing infects of any fort bred in
¢ rice or other grains, or thofe bred in honey or
“ other fluids, or thofe bred in fruit or flowers,
¢ eating clarificd butter is a full expiation.

145. ¢ If a man cut, wuntonly and for no
¢ good purpofe, fuch grafles as are cultivated,
¢ or fuch as rife in the foreft {pontancouily, he
* muft wait on a cow for one day, nourifhed by
¢ milk alone.

146. ¢ By thefe penances may mankind atone
¢ for the fin of injuring fentient creatures,, whe-
¢ ther committed by defign or through inadvert-
¢ ence: hear now what penances are ordained
‘for eating or drinking what ought not to be
¢ tafted.

147. ¢ He, who drinks undefignedly any {pi-
*rit but that of rice, may be abfolved by a new
¢ inveftiture with the facrificial ftring: even for
¢ drinking intentionally zbe weaker forts of [pirit,
¢ a penance extending to death muft not (as the
“ law is now fixed) be preferibed.
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148. ¢ For drinking water which has ftood
“in a veflel, where {pirit of rice or any other
¢ fpirituous liquor had been kept, he muft fwal-
¢ low nothing, for five days and nights, but the
¢ plant fanc’bapufbpt boiled in milk:

149. ¢ If he touch any {pirituous liquors or
¢ give any away, or accept any in due form, or
< awith thanks, or drink water left by a Sidra,
¢ he muft fwallow nothing, for three days and
¢ nights, but cus'a-grafs boiled in water.

150. ¢ Should a Brabmen, who has once taft-
¢ ed the holy juice of the moonplant, even {mell
¢ the breath of a man who has been drinking
< {pirits, he muft remove the taint by thrice re-
< peating the gdyasri, while he f{uppreffes his
¢ breath in water, and by cating clarified butter
“ after that ceremony.

151. ¢ IF any of the three twiceborn claffes
¢ have tafted unknowingly human ordure or
¢ urine, or any thing that has touched fpirituous
¢ liquor, they muft, after a penance, be girt
< anew with the facrificial thread ;

152. ¢ But, in fuch new inveftiture of the
¢ twiccborn, the partial tonfure, the zone, the
¢ ftaff, the petition of alms, and the {trict rules
¢« of abftinence, need not be renewed.

153. ‘SunouLp one of them eat the food of
¢ thofe perfons, with whom he ought never to
¢ eat, or food left by a woman or a Swdra, or
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* any prohibited flcth, he muft drink barleygruel
¢ only for feven days and nights.

154. *If a Brdbmen drink fweet liquors
¢ turned acid, or aftringent juices from impure
¢ fruits, he becomes unclean, as long as thofe
¢ fluids remain undigefted.

155. ¢ Any twiceborn man, who 4y accident -
‘ has tafted the dung or urine of a tame boar,
“an afs, a camel, a fhakal, an ape or a crow,
“ muft perform the penance chéndréyana :

156, ¢ If he tafte dried flefhmeat, or mufh-
¢ rooms rifing from the ground, or any thing
¢ brought from a {laughter-houfe, though he
“ knew not whence it came, he muft perform
¢ the {fame penance.

157. ¢ For Znowingly eating the fleth of car-
¢ nivorous beafts, of town-boars, of camels, of
¢ gallinaccous birds, "of human creatures, of
¢ crows, or of afles, the penance fapracrich bra,
“or burning and fevere, is the only atonement.

158. ¢ A Brdbmen, who, before he has com-
¢ pleted his theological ftudies, cats food at
¢ monthly obfequies 70 one anceflor, muft faft
¢ three days and nights, and fit in water a day:

159. * But a ftudent in theology, who at any
¢ time wnknowingly taftes honey or fleth, muft
¢ perform the loweft penance, or the prdjipatye,
¢ and proceed to finifh his ftudentthip.

160. ¢ Having eaten what has been left by a
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* cat, a crow, a moufe, a dog, or an ichhewmon,
¢ or what has even been touched by a loufe, he
« muft drink, boiled in water, the plant brab-
¢ mufuverchols.

161. ¢ By the man, who feeks purity of foul,
¢ no forbidden food muft be tafted: what he has
« undefignedly f{wallowed he muft inftantly
¢ vomit up, or muft purify himfelf with {peed
¢ by legal expiations.

162. ¢ Such, as have been declared, are the
« various penances for eating prohibited food:
¢ hear now the law of penance for an expiation
< of theft.

163. ¢ Tre chief of the twiceborn, having
¢ voluntarily ftolen fuch property, as grain, raw
« or dreffed, from the houfe of another Brdb-
¢ men, thall be ablolved on performing the pe-
¢ nance prdjdpatya fora whole year;

164. ¢ But the penance chdndrdyana muft be
¢ performed for ftealing a man, woman, er
¢ child, for feizing a field, or a houfe, or for
¢ taking the waters of an enclofed pool or well.

165. ¢ Having taken goods of little value
¢ from the houfe of another man, he muft pro-
¢ cure abfolution by performing the penance
‘ fintapana; having firlt reftored, as the pent-
« tent thief always mufl, the goods that he ftole.

166. ¢ For taking what may be eaten, or
¢ what may be fipped,-a carriage, a bed, or a
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¢ feat, roots, flowers, or fruit, an atonement
¢ may be made by fwallowing the five pure
“ things produced from a cow, or milk, curds,
¢ butter, urine, dung :

167. ¢ For ftealing grafs, wood, eor trees, rice
¢ in the hufk, molaffes, cloth or leather, fith, or
¢ other animal food, a firict faft muft be kept
* three days and three nights. ‘

168. ¢ For ftealing gems, pearls, coral, cop-
¢ per, filver, iron, brals, or ftone, nothing but
¢ broken rice muift be fwallowed for twelve
¢ days;

169. < And nothing but milk for three days,
¢ if cotton, or filk, or wool had been ftolen, or
* a beaft either with cloven or uncloven hoofs,
* or a bird, or perfumes, or medicinal herbs, or
¢ cordage.

- 170. ¢ By thefe penances may a twiceborn
¢ man atone for the guilt of theft; but the fol-
¢ lowing aufterities only can remove the fin of
¢ carnally approaching thofe, who muft not be
¢ carnally approached.

171. *HEe, who has wafted his manly
¢ firength with fifters by the fame womb, with
¢ the wives of his friend ov of his fon, with girls
¢ under the age of puberty, or with women of
¢ the loweft clafles, muft perform the penance
¢ ordained for defiling the bed of a preceptor:

172. * He, who bhas carnally known the
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¢ daughter of his paternal aunt, wbo is almof?
¢ equal to a fifter, or the daughter of his mater-
¢nal aunt, or the daughter of his maternal
¢ uncle, w/ho 15 a ncar kinfinan, muft perform the
¢ chandrdyana, or lunar penance ;

173. ¢ No man of fenfe would take one of
¢ thofe three as his wife: they fhall not be taken
¢ in marriage by reafon of their confanguinity;
¢ and he, who marries any one of them, falls
¢ deep nto_jin.

174. ¢ He, who has wafted, what might
¢ have produced a man, with female brute ani~
¢ mals, with a woman during her courfes, or in
¢ any but the natural part, or in water, muft
¢ perform the penance fantapana: for a beftial
¢ all with a cow the penance muft be far more fe-
¢ vere.

175. © A twiccborn man, dallying lafciviouf-
¢ ly with a male z# any place or at any time, or
¢ with a female in a carriage drawn by bullocks,
¢ or in water, or by day, fball be degraded, and
< muft bathe himfelf publickly, with his apparel.

170. ¢ Should a Brdbmen carnally know a
¢ woman of the Chandila or Mlch’ bha tribes, or
¢ tafte their food, or accept a gift from them,
¢ he lofes his own clafs, 7f /e acted unknowingly,
¢ or, if knowingly, finks to a level with them.

177. ¢ A wife, exceflively corrupt, let her
¢ hufband confine td one apartment, and compel
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* her to perform the penance ordained for a
¢ man, who has committed adultery :

178. ¢ If, having been folicited by a2 man of
¢ her own clafs, fhe again be defiled, her expia-
“ tion muft be the penance prdjdpatya added to
¢ the chdndrdyana.

179. ¢ The guilt of a Brébmen, who has dal-
< lied a whole night with a Chandé/{ woman, he
‘ may remove in three years by fubfifting on
“alms, and inceflantly repeating the gdyarr
¢ with other myfterious texts.

180. ¢ Thefe penances have been declared fot
¢ finners of four forts, thefe who hurt fentient
C creatures, thofe who eat probidited food, thefé
“ who commit theft, and thofe who are guilty of
¢ Iafcivioufnefs: hcar now the prefcribed expia«
¢ tion for fuch, as hold any intercourfe with de-~
¢ graded offenders.

181. * He, who aflociates himfelf for one
¢ year with a fallen finner, falls like him; not
¢ by facrificing, reading the /éda, or contra&ing
¢ affinity with him, fince by thofe aits he lofes his
¢ clafs immediately, but even by ufing the fame
¢ carriage or {eat, or by taking his food at the
¢ fame board: ,

182. ¢ That man, who holds an intercourfe
‘ with any one of thofe degraded offenders,
¢« muft perform, as an atonement for fuch inter-

VOL. VI. 1
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¢ courfe, the penance ordained for that finner
¢ himfelf.

183. * The fapindesand famdnddacas of a man
¢ degraded, for a crime in the firft degree, muft
¢ offer a libation of water to his manes, as tf /e
¢ were naturally dead, out of the town, in the
¢ evenihg of fome inaufpicious day, as zhe ninth
¢ of the moon, his paternal kinfmen, his officiat-
¢ ing prieft, and his fpiritual guide being prefent.

184. ¢ A female flave muft kick down with
¢ her foot an old pot filled with water, which
+ had for that purpafe been placed towards the
¢ fouth, as if it were an oblation for the dead;
¢ and all the kinfmen, in the nearer and remoter
¢ degrees, muft remain impurc for a day and a
¢ night:

185. ¢ They muft thenceforth defit from
¢ {peaking to him, from fitting in his company,
¢ from delivering to him any inherited or other
¢ property, and from every civil or ufual atten-
“ tion, as inviting bim on the firfl day of the year,
¢ and the like.

186. ¢ His right of primogeniture, #f be was
“an elder brother, muft be withholden from
‘him, and whatever perquifites arife from pri-
¢ ority of birth: a younger brother excelling

¢ him in virtue, muft appropriate the fharc of
¢ the firftborn.
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187. ¢ But, when he has performed his due
¢ penance, his kinfmen and he muft throw
* down a new veflel full of water, after having
¢ bathed together in a pure pool :

188. ¢ Then muft he caft that veflel into the
¢ water; and, having entered his houfe, he may
¢ perform, as before, all the a&s incident to his
¢ relation by blood.

189. ¢ The fame ceremony muft be perform-
“ed by the kindred even of women degraded,
¢ for whom clothes, drefled rice, and water muit
¢ be provided ; and they muft dwell in buts near
¢ the family houfe.

190. ¢ With finners, whofe expiations are
¢ unperformed, let not a man tranfa&t bufinefs
¢ of any kind; but thofe, who have performed
¢ their expiations, let him at no time re-
¢ proach:

191. Let him not, however, live with thofe,
¢ who have flain children, or injured their bene-
¢ factors, or killed fuppliants for proteion, or
¢ put women to death, even though fuch offend-
¢ ers have been legally purificd.

192. ¢ THosE men of the twiceborn clafles, to
“ whom the gdyatr: has not been repeated and
¢ explained, according to law, the aflembly muft
¢ caule to perform three prdjdpatya penances,
“and afterwards to be girt with the facrificial
¢ ftring;

12
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193. ¢ And the fame penance they muft pre-
¢ feribe to fuch twiceborn men, as are anxious
‘to atone for fome illegal a@, or a negle& of
¢ the Véda,

194. ¢ If priefts have accepted any property
¢ from bafe hands, they may be abfolved by re-
* linquithing the prefents, by repeating myfteri-
¢ ous texts, and by a&s of devotion :

195. ¢ By three thoufand repetitions of the
¢ gayatri with intenfe application of mind, and
¢ by fubfifting on milk only for a whole month
“in the pafture of cows, a Brdbmen, who has.
‘ received any gift from a bad man, or 2 dad
¢ gift from any man, may be cleared from fin.

" 196. < When he has been mortified by abfti-
‘ nence, and has returned from the pafturage,
¢ let him bend low to the other Brdbmens, who
“ muft thus interrogate him: “ Art thou really
¢ defirous, good man, of readmiffion to an
‘“ equality with us?”

197. ¢ If he anfwer in the afirmative, let
‘ himEive fome grafs to the cows, and in the
¢ place, made pure by their baving eaten on it,
¢ let the men of his clafs give their affent. to his
¢ readmiffion.

198. ¢ Hr, who has officiated at a facrifice
¢ for outcafts, or burned the corpfe of a ftranger,
¢ or performed rites to defiroy the innocent, or
¢ made the impurc facrifice, called Abina, may
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*expiate his guilt by three prdidpatya pe-
¢ nanccs.

199. * A TWICEBORN man, who has reje&t-
¢ ed a fuppliant for his protetion, or tanght the
¢ Véda on a forbidden day, may atone for his
¢ offence by fubfifting a whole year on barley
¢ alone.

200. ¢ HE, who has been bitten by a dog, a
¢ {hakal, or an afs, by any carnivorous animal
¢ frequenting a town, by a man, a horfe, a
¢ camcl, or a boar, may be purified by ftop-
“ ping his breath during one repctition of the
¢ gayatri.

201, * To eat only at the time of the fixth
“ meal, or on the evening of every third day, for a
“ month, to repeat a Sanbita of the Védas, and
‘ to make eighr oblations to fire, accompanied
¢ with esght holy texts, are always an expiation
‘for thofe, who are excluded from fociety at
¢ repafts.

202. ¢ SHovLD a Bréhmen voluntarily afcend
¢ a carriage borne by camels or drawn by affes, or
¢ defignedly bathe quite nzked, he may be ab.
¢ folved by one fuppreflion of breath, while he
¢ repeats in his mind the moft holy text,

203. * He, who has made any excretion,
¢ being greatly prefled, either. without water
¢ near him, or in water, may be purified by
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¢ bathing in his clothes out of tawn, and by
¢ touching a cow.

204. ¢ For an omiflion of the aé&s, which
¢ the V¢da commands to be conftantly perform-
¢ éd, and for a violation of the duties prefcribed
¢ to a houfekeeper, the atonecment ts fatting one
¢ day.

2035. ¢ He, who fays huth or pith to a RriA-
“ men, ot thou ¢ a fuperior, muft smmediately
¢ batie, eat nothing for the reft of the day, and
¢ appeafe him by clafping his feet with refpett-
¢ ful falutation.

206. ¢ For ftriking a Brdbmen even with a
¢ blade of grafs, or tying him by the neck with
¢ a cloth, or overpowering hin in argument,
¢ and adding contemptuous words, the offender
¢ muft foothe him by falling proftrate.

207. ¢ An aflaulter of a Brd/imen, with intent
* to kill, fhall remain in hell a bundred years;
¢ for acually ftriking him with the ke intent, 3
¢ thoufand:

208. ¢ As many fmall pellets of duft as the
¢ blood of a Brdbmen colle&s on the ground,
¢ for fo many thoufand years muft the thedder
¢ of that blood be tormented in hell.

209. ¢ For a fimple affault, the firft or com-
¢ mon penance muft be performed; for a bat-
¢ tery, the ¢hird or very fevere penance; but
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¢ for thedding blood, witheut killing, both of
* thofe penances.

210. ¢ To remove the fins, for which no
¢ particular penance has been ordained, the
¢ affembly muft award a fit expiation, confider-
¢ ing the ability of the fiancr ¢o perform it, and
¢ the nature of the fin,

211. ¢ THosE penances, by which a man
¢ may atone for his crimes, I now will defcribe
¢ to you; penances, which have been perform-
¢ ed by deities, by holy fages, and by forefathers
¢ of the buman race.

212, * WHEN a twiceborn man performs
¢ the common penance, or that of Praja'paTr,
¢ he muft for three days eat only in the motn-
¢ ing; for three days, only in the evening; for
¢ three days, food unatked dur prefented to bim;
¢ and for three more days, nothing.
 213. ¢ Eating for a whole day the dung and-
¢ urine of cows mixed with curds, milk, cla-
¢ rified butter, and water boiled with cus'a-grafs,
¢ and then fafting cutirely for a day and a night,
¢ is the penance called Séntapana, cither from
¢ the devout man SANTAPANA; or from for-
¢ menting.

214. ¢ A twiccborn man performing the pe-~
¢ nance, called very fevere, in refpect of the com-
¢ mom, muft eat, as before, a fingle mouthful, or
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€ a ball of rice as large as a ben’s egg, for three
¢ times three days; and for the laft three days,
¢ muft wholly abftain from food.

215. * A Brdhmen, performing the ardent
¢ penance, muft {wallow nothing but hot water,
¢ hot milk, hot clarified butter, and hot fteam,
¢ cach of them for three days fucceffively, per-
¢ forming an ablution, and mortifying ail his
¢ members.

216. ¢ A total faft for twelve days and nights,
vy a penitent with his organs controlled and
“his mind attentive, is the penance named pa-
¢ raca, which expiates all degrees of guilt,

217. ¢ If he dimimifh his food by one mouth-
¢ ful each day during the dark fortnight, eating
¢ fifteen mouthfuls on the duy of the oppofition, and
“increafe it i the fume proportion, during the
 bright fortnight, fafling entirely on the day of
¢ the conjunétion, and perform an ablution regu-
* larly at funrife, noon, aud funfet, this is the
¢ chdndrdyana, or the lunar penance:

218. ¢ Such is the penance called ant-fhaped
¢ or marrow in the middle; but, if he perform the
¢ barley-thaped or 4road in the middle, he muft
‘ obferve the fame rule, beginning with the
¢ bright halfmonth, and keeping under com-
* mand his organs of action and fenfe,

219. ¢ To perform the lunar penance of an



AND EXPIATION, 121

¢ anchoret, he muft eat only eight mouthfuls
¢ of forcft grains at noon for a whole month, tak-
¢ ing care to fubdue his mind,

220, ¢ If a Brabmen eat only four mouthfuls
¢ at funrife, and four at funfet, for @ menth,
¢ keeping his organs controlled, he performs
¢ the lunar penance of children,

221, * He, who, for a whole month, eats no
¢ more than thrice eighty mouthfuls of wild
¢ grains, as be happens by any means 20 meet
¢ awith them, keeping his organs in fubjettion,
¢ fhall attain the fame abode with the regent of
# the moon:

222. ¢ The cleven Rudras, the twelve A'di=
4 t_ya_:,' the eight Vafus, the Maruts, or genii of
¢ the winds, and the feven great Rifbis, have
¢ performed this ldnar penance as a fecurity
¢ from all cvil.

2213, ¢ The oblation of clarified butter to fire
¢ muit every day be made by tbe penszent him-
¢ {elf, accompanied with the mighty words
¢ carth, fky, beaven; he muft perfectly abftain
$ from injury to fentient creatures, from falfe~
¢ hcod, from wrath, and from all crooked
$ ways.,

224. ¢ Or, thrice cach day and thrice each
¢ night for a month, the penitent may plunge
¢ into water clothed in his mantle, and at no
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¢ time converfing with a woman, a Sidra, or
‘ an outcaft,

- 225 ¢ LeT him be always in motion, fitting
¢ and rifing alternately, or, if unable #0 be thus
¢ refilefs, tet him {leep low on the bare ground;
¢ chafte as a ftudent of the Veds, bearing the
¢ facred zone and f{laff, fhowing reverence to
¢ his preceptor, to the gods, and to priefts;

226, ¢ Perpetually muft he repeat the gdyair?,
¢ and other pure texts to the beft of his know-
¢ ledge: thus in all penances for abfolution from
< fin, muft he vigilantly employ himfelf,

227. ¢ By thefe expiations are twiceborn
‘ men abfolved, whofe offences are publickly
* known, and are mifchicvous by their example ;
¢ but for fins not publick, the affembly of pricfls
* muft award them penances, with holy texts
¢ and oblations to fire.

228. ¢* By open confeffion, by repeatance,
¢ by devotion, and by reading the fcripture, a
¢ finner may be releafed from his guilt; or by
‘ almfgiving, in cafe of his mability fo perform
¢ the other alls of religion.

229. ¢ In proportion as a man, who has
¢ committed a fin, fhall truly and voluntarily
¢ confefs it, fo far he is difengaged from that
¢ offcnce, like a fnake from his flough ;

230. ¢ And, in proportion as his heart fin-
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¢ cerely loathes his evil deed, fo. far fhall his
¢ vital {pirit be freed from the taint of it,

231. ¢ If he commit fin, and actually repent,
¢ that fin fhall be removed from himj but if
¢ he merely fay, ** 1 will fin thus no more,™
¢ he can only be releafed by an actual abfti=
¢ nence from guilt.

232. ¢ Thus revolving in his mind the cer-
¢ tainty of retribution in a future ftate, let him
* be conftantly good in thoughts, words, and
¢ action,

233. ¢ If he defire complete remiffion of any
¢ foul a& which he has committed, cither igno-
¢ rantly or knowingly, let him beware of com-
¢ mitting it again: for the fecond fault bis pe
f nance muft be doubled.

234. ¢ If, having performed any expiation,
f he feel not a perfeét fatistaétion of confcience,
¢ let him repeat the fame devout aét, until his
$ confcience be perfe@ly fatisfied.

235. ¢ All the blifs of deities and of men is
t declared by fages, who difcern the fenfe of
¢ the /¥da, to have in devotion its caufe, in de-
f votion its continuance, in devotion its full-
¢ nels.

2306. ¢ Devotion is eqyal to the performance of
¢ all duties; it 15 divine. knowledge in a Brd/-
¢ men ; it is defence of the people in a Cfbatriya;
¢ devotion is the bufine(s of zrade and agriculture
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¢in a Vaifya; devotion is dutiful fervice in a
¢ Sidra.

237. ¢ Holy fages, with fubdued paffions,
¢ feeding only on fruit, roots, and air, by deve-
¢tion alone arc enabled to furvey the three
¢ worlds, zerrefirial, ethereal, and cclefiial, peopled
¢ with animal creatures, locomotive and fixed,

238. ¢ Perfe@ health, or unfailing medicines,
¢ divine learning, and the various manfions of
¢ dcities, are acquired by devotion alone : their
¢ efficient caufe is devotion.

239. * Whatcver is hard to be traverfed, what-
¢ ever is hard to be acquired, whatever 1s harg
¢ to be vifited, whatever is hard to be perform-
* ed, all this may be accomplithed by true de-
¢ votion; for the difliculty of deyotion is the
¢ greateft of all.

240. ¢ Even finvers in the higheft degree,
¢ and of courfe the other offenders, are abfolved
¢ from guilt by auftere devotion well-pradlifed.

241. * Souls, that animate worms, and infects,
¢ ferpents, moths, beafts, birds, and vegetables,
¢ attain heaven by the power of devotion.

242, ¢* Whatever fin has been conccived in
¢ the hearts of men, uttered in their fpcech, or
¢ committed in their bodily adls, they {pecdily
¢ burn it all away by devotion, if they preferve
¢ devotion as their beft wealth.

243. * Of a prieft, whom devotion has puri-
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¢ fied, the divine fpirits accept the facrifices, and
¢ grant the defires with ample increafe.

244. ¢ Even BRarMA/, lord of creatures, by
¢« devotion, enaéted this code of laws; and the
¢ fages by devotion acquired a knowledge of the
¢ Védas.

245. ¢ Thus the gods themfelves, obferving
< in this univerfe the incomparable power .of
< devotion, have proclaimed aloud the tran-
¢ fcendent excellence of pious aufterity.

246. ¢ By reading each day as much as pof~
¢ fible-of the P¥da, by performing the five great
¢ facraments, and by forgiving all injuries, even-
< fins of the higheft degree fhall be foon ef-
¢ faced:

247. * As fire confumes in an inftant with his
< bright flame the wood, that has been placed
¢ on it, thus, with the flame of knowledge, a
¢ Brdhmen, who underftands the J'¢de, confumes
¢ all fin.

248. ¢ Thus has been declared, according to
¢ law, the mode of atoning for open fins: now
¢ learn the mode of obtaining abfolution for
¢ fecret offences.

249. ¢ SIXTEEN {uppreflions of the breath,
¢ while the holicft of texts is repeated with the
¢ three mighty words, and the triliteral fyllable,
¢ continued cach day for a month, abfolve even
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¢ the flayer of a Bréhmen from his hidden
< faults.

250. ¢ Even a drinker of fpirituous liquors
¢ is abfolved by repeating cach day the text apa
¢ ufed by the fage CauTsa, or that beginning
¢ with pret7 ufed by Vasisit’HA, or that called
¢ mékitra, or that, of which the firft word is
¢ fuddhavatyah.

251. ¢ By repcating each day for a month the
¢ text dfyavdmiya, or the hymn Stvafancalpa,
¢ the ftealer of gold from a prieft becomes in-
¢ ftantly pure.

252. ¢ He, who has violated the bed of his
¢ preceptor, is clearcd from fecret faults by re-
¢ peating fixteen times a day the text bavifbyan-
¢ tiya, or that beginning with na tamankab, or
¢ by revolving in his mind the fixzeen holy verfes,
¢ called Paurufhba.

253. ¢ The man, who defires to expiate fis
¢ hidden ins, great and fmall, muit repeat once
g day for a year the text ava, or the text
¢ yatcinchida.

254. ¢ He, who has accepted an 1llegal pre-
¢ fent, or eaten prohibited food, may be cleanfed
¢ in three days by repeating the text taratfa-
¢ mandlya.

255, * Though he have committed many
¢ fecret fins, he thall be-purificd by repeating
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* for 2 month the text fimdraudra or the three
‘ texts dryamna, while he bathcs in a facred
< ftream,

256. ¢ A grievous offender muft repeat the
¢ feven verfes, beginning with INDra, for half
‘ a year; and he, who has defiled water with
¢ any impurity, muft fit 2 whole year fubfifting
< by alms.

257. ¢ A twiceborn man, who fhall offer
¢ clarified butter for a year, with efght texts ap-
¢ propriated to eigdt feveral oblations, or with
‘ the text na mé, fhall efface-a fin even of an
‘ extremely high degree.

258. ¢ He, who had committed a crime of
¢ the firft degree, thall be abfolved, if he attend
¢ a herd of kine for a year, mortify his organs,
“and continually repeat the texts beginning
¢ with pdvamdni, living {olely on food given in
¢ charity:

259. ¢ Or, if he thrice repeat a Sanlité of
“ the Fidas, or a large portion of them with all
¢ the mautras and brahmanas, dwelling in a fo-
¢ rcft with fubdued organs, and purified by three
¢ pardcas, he fhall be fet free from all fins how
¢ heinous foever.

260. ¢ Or he thall be releafed from all deadly
¢ fins, if he faft three days, with his members
¢ mortified, and twice a day plunge into water,
* thrice repeating the text aghamarfhana:
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261. ¢ As the facrifice of a horfe, the king
¢ of facrifices, removes all fins, thus the text
¢ aghamarfbana deftroys all offences.

262. ¢ A prieft who fhould retain in his me-
¢ mory the whole Rigvéda, would be abfolved
¢ from guilt, even if he had {lain the inhabitants
¢ of the three worlds, and had eaten food from
¢ the fouleft hands.

264. ¢ By thrice repeating the mantras and
¢ brdbmanas of the Rick, or thofe of the Yaju/b,
¢ or thofe of the Sdman, with the upanifbads, he
¢ fhall perfeétly be cleanfed from every polfible
¢ taint :

264. ¢ As a clod of earth, caft into a great
¢ lake, dnks in it, thus is every finful at fub-
« merged in the triple Féda.

265. ¢ The divifions of the Rich, the feveral
¢ branches of the Y%ju/b, and the manifold
¢ ftrains of the Séman muft be confidered as
¢ forming the triple V¥éda: he knows the Vida,
¢ who knows them collectively.

266. ¢ The primary triliteral {yllable, in
¢ which the three Fedes themfelves are coms
¢ prifed, muft be kept fecret, as another triple
¢ Véda: he kunows the Vede, who diftinéily
¢ knows the myflick Jenfe of that word.



CHAPTER THE TWELFTH.

On Tranfmigratien and final Beatitude.

|

1. <) THOU, who art free from fin, fzid
¢ the devout fages, thou haft declared the whole
¢ fyftem of duties ordained for the four claffes
¢ of men! explain to us now, from the firft
¢ principles, the ultimate retribution for their
¢ deeds.

2. Burigu, whofe heart was the pure effence
of virtue, who proceeded from Menvu himfelf,
thus addreflcd the great fages: ¢ Hear the in-
< fallible rules for zhe frust of deeds in this
¢ univerfe.

3. ¢ AcTIoN, cither mental, verbal, or cor-
« poreal, bears good or evil fruit, as itfelfis good
¢ or evil; and from the actions of men proceed
¢ their various tranfmigrations m the higheft,
* the mean, and the loweft degree:

4. ¢ Of that threefold action, conneéted with
¢ bodily funéions, difpofed in threc clafles, and
¢ confifting of ten orders, be it known in this
¢ world, that the heart is the inftigator,

VOL. VI. K
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« a ball of rice as large as a ber’s egg, for three
¢ times three days; and for the laft three days,
< muft wholly abftain from food.

215. ¢ A Braamen, performing the ardent
¢ penance, muft {wallow nothing but hot water,
¢ hot milk, hot clarified butter, and hot {team,
¢ each of them for three days fucceflively, per-
¢ forming an ablution, and mortifying ail his
¢ members.

16. ¢ A total faft for twelve days and nights,
¢ by a penitent with his organs controlled and
¢ nis mind attentive, is the penance named pa-
¢ raca, which expiates all degrees of guilt.

217. ¢ If he diminifh his food by one mouth-
¢ ful each day during the dark fortnight, eazing
¢ fifteen mouthfuls on the day of the oppofition, and
¢ increafe it /n the Jame proportion, during the
¢ bright fortnight, fafting eutirely on the day of
¢ the conjunction, and perform an ablution regu-
* larly at funrife, noon, and funict, this is the
¢ chandrdyana, or the lunar penance:

218. ¢ Such is the penance called ant-fhaped
¢ or narrow in the middle; but, if he perform the
¢ barley-fhaped or road in the middle, he muft
‘“ obferve the fame rule, beginning with the
¢ bright halfmonth, and keeping under com-
¢ mand his organs of aéion and fenfe.

219. ¢ To perform the lunar penance of an
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11, * The man, who exerts this triple {elf-
command with refpet to all animated crea-
tures, wholly fubduing both luft and wrath,
fhall by thofe meaus attain beatitude.

12. < Uiar fubftance, which gives a power
of motion to the body, the wife call ¢/bétra-

Jnya, cr jivatman, the vital {pirit; and that

body, which thence derives ative functions,
they name dluctdtman, or compofed of elements:

13. ¢ Another internal fpirit, called mabar,
or the great foul, attends the birth of all crea-
turcs 1mbodicd, and thence, in all mortal
forms is conveyed a perception cither pleafing
or painful,

14. ¢ Thofe two, the vital fpirit and reafon-
able foul, arc clofely united with five ele-
ments, but conneéted with the fupremé {pirit,
or divine effence, which pervades all beings
high and low:

15. “ From the fubftance of that fupreme

¢ fpirit are diffufed, e fparks from fre, innu-

3

[

¢

€

€
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mérable vital fpirits, which perpetually give
motion to creatures exalted gnd bafc.

16. ¢ By the vital fouls of thofec mon, who
have committed fins in the body reduced to
afbes, another body, compofed of nerves with
five fenfations, in order to be fuiceptible of
torment, fhall certainly be affumed after
death;

K 2
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1. ¢ And, being intimately united with
¢ thofe minute nervous particles, according to
¢ their diftribution, they fhall feel, in that new
¢ body, the pangs inflicted in each cafe by the
¢ fentence of YAMA.

18. ¢ When the vital foul has gathered the
¢ fruit of fins, which arife from a love of
¢ fenfual pleafure, but muft produce mifery,
¢ and, when its taint has thus becn removed, it
¢ approaches again thofe two moft effulgent
.« eflences the intelleétual foul and the divine [pirit:

19. ¢ They two, clofely conjoined, examinc
¢ without remifiion the virtues and vices of that
¢ fenfitive foul, according to its union with
¢ which it acquires pleafure or pain in the pre-
¢ fent and future worlds.

20. ¢ If the vital {pirit had pra&ifed virtue
¢ for the moft part and vice in a {mall degrec,
« it enjoys delight in celeftial abodes, clothed
¢« with a body formed of pure elementary par-
¢ ticles;

21. ¢ But, if it had generally been addifted
¢ to vice, and feldom attended to virtue, then
¢ fhall it be deferted by thofe pure elements,
¢« and, baving a coarfer body of fenfible nerves, it
¢ feels the painsto which Yama fhall doom it :

22. ¢ Having endured thofc torments ac-
« cording to the fentence of Yama, and its
¢ taint being almoft removed, it again reaches
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thofe five pure elements in the order of their
natural diftribution. '

23. ¢ Let each man, confidering with his
intelleCtual powers thefe migrations of the
foul according to its virtue or vice, info a

“ region of blifs or pain, continually fix his heart

L1

-

-

on virtue.

24. ¢ BE it known, that the three qualities
of the rational foul are a tendency to goodnefs,
to paffion, and to darknefs; and, endued with
one or more of them, it remains inceffantly
attached to all thefe created fubftances:

25. ¢ When any one of the three qualities
predominates in a mortal frame, it renders
the imbodied {pirit eminently diftinguithed
for that quality.

26. ¢ Goodnefs is declared to be true know-
ledge; darknefs, grofs ignorance; paffion, an
cmotion of defire or averfion: fuch is the
compendious defcription of thofe qualities,
which attend all fouls.

27. ¢ When a man perceives in the rcafon—
able foul a difpofition tending to virtuous
love, unclouded with any malignant paffion,
clear as the pureft light, let him recognife it
as the quality of goodnefs:

28. ¢ A temper of mind, which gives un-
eafinefs and produces difaffeGtion, let him
confider as the adverle quality of pafiion,
cver agitating imbodied fpirits:
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29. ¢ That indiftin@, inconceivable, unuc-
countable difpofition of a mind natdrally
fenfual, and clouded with infatvation, let
him know to be the quality of darknefs.

30. ¢ Now will 1 declare at large the va-
rious acls, in the higheft, middle, and loweft
degrees, which proceed from thofe three dif-
pofitions of mind.
31. ¢ Study of {cripture, aufterc devotion,
facred knowledge, corporcal purity, com-
mand over the organs, performance of duties,
and meditation on the divine {pirit, accom-
pany the good quality of the foul:

32. ¢ Interefted motives for atls of religion or
morality, perturbation of mind on flight oc-
cafions, commiffion of aéts forbidden by law,
and habitual indulgence in felfith gratifica-

tions, are attendant on the quality of pai-

fion:

33. ¢ Covetoufnefs, indolence, avarice, de-
traction, athcifin, omifiion of preteribed aéts,
a habit of foliciting fuveurs, and inattention
to neceflary bufinefs, belong to the dark
qualitr.,

34. ¢ Of thofe thrce qualitics, as they appear
in the three times, paft, prefent and future,
the following in order from the loweft may be
confidered as a thort éut certain criterion.

33. ¢ Let the wife confider, as belonging to
the quality of darknefs, every aét which a
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¢ man is athamed of having done, of doing, or
¢ of going to do:

36. ¢ Let them confider, as proceeding from
¢ the quality of paffion, every a&, by which a
“ man feeks cxaltation and celebrity in this
¢ world, though he may not be much afflicted,
¢ if he fail of attaining his object :

37. ¢ To the quality of goodnefs belongs
¢ every act, by which he hopes to acquire di-
¢ vine knowledge, which he is never athamed
¢ of doing and which brings placid joy to his
¢ confcience,

38. ¢ Of the dark quality, as defcribed, the
¢ principal object is pleafurc; of the paffionate,
¢ worldly profperity; but of the good quality,
¢ the chief object is virtue: the laft mentioned
* objefis arc fuperiour in diguity.

39. ¢ Sucw tranfmigrations, as the foul pro-
¢ cures in this univer{e by each of thofe quali-
¢ ties, I now will declare in order fuccinétly,

40. ¢ Souls, endued with goodnefs, attain al-
¢ ways the ftate of deitics; thofe filled with
¢ ambitious paflions, the condition of men; and
¢ thofe immerfed in darkuefs, the nature of
¢ beatls: this is the triple order of tranfmigra-
¢ tion,

41. ¢ Each of thofe three tranf{migrations,
¢ caufed by the fevcral qualities, muft alfo be
¢ confidered as threcfold, the lowelt, the mean,
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¢ and the higheft, according to as many di-
< ftinions of acts and of knowledge.

42. ¢ Vegetable and mineral fubftances,
¢ worms, infeéls, and reptiles, fome very mi-~
¢ nute, fome rather larger, fith, fnakes, tor-
¢ toifes, cattle, thakals, are the loweft forms, to
¢ which the dark quality leads:

43. ¢ Llephants, horfes, men of the fervile
¢ clafs, and contemptible Mch’bas, or barbari-
¢ ans, lions, tigers, and boars, are the mcan
¢ ftates procured by the quality of darknefs:

44. ¢ Dancers and fingers, birds and deceit-
¢ ful men, giants and bloodthirfty favages, are
¢ the hwhcf’c conditions, to which the dark
¢ quahty can afcend,

¢ Phallas, or cudgelplayers, Mallas, or
¢ boxexs and wreftlers, Natzas, or actors, thofe
¢ who teach the ufe of weapons, and thofe who
¢ arc addiéted to gaming or drinking, are the
¢ loweft forms occaﬁoned by the paﬁwnate
¢ quality:

46. ¢ Kings, men of the fighting clafs, do-
¢ meftick priefts of kings, and men {killed in the
¢ war of controverfy, are the middle ftates
¢ caufed by the quality of paflion:

47 ¢ Gandharvas, or aerial muficians, Guhy-
¢ acas and Yacfbas, or fervants and companions
¢ of CuVE'RA, genii attending fuperiour gods,
¢ as the Vidyaharas and others, together with
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various companies of Apfarafes_or nymphs,
are the higheft of thofe forms, which the
quality of paflion attains.

48. ¢ Hermits, religious mendicants, other
Brahmens, fuch orders of demigods as are
wafted in airy cars, geni of the figns and
lanar manfions, and Daityas, or the offspring
of DiT1, are the loweft of ftates procured by
the quality of goodnefs:

49. ¢ Sacrificers, holy fages, deities of the
lower heaven, genii' of the Védas, regents of
ftars not in the paths of the fun and moon, di-
vinities of ycars, Piris or progenitors of
mankind, and the demigods, named Sadhyas,
are the middle forms, to which the good .
quality conveys @/l [pirits moderately endued
with it:

so. < Brauma' with four faces, crcators of
worlds under bim, as MARY cu1 and others, the
genius of virtue, the divinities prefiding over
(two principles of nature in the philofoply of
CariLA) mabat, or the mighty, and avyaia,
or unperceived, are the higheft conditions, to
which, by the good quality, {ouls are exalted.
51. * This triple fyftem of tranimigrations,
in which each clafs has three orders, accord-
ing to actions of three kinds, and which com-
prifes all animated beings, has been revealed
¢ in its full extent:
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52. ¢ Thus, by indulging the fcnfual appe-
¢ tites, and by negleéting the performance of
¢ duties, the bafelt of men, ignorant of facred
¢ expiations, affume the bafctt torms.

§3: ¢ WaarT particular bodics the vital {pirit
¢ enters in this world, and in confequence of
¢ what f{ins here committed, now hear at large
¢ and i order.

§4. ¢ Sinners in the firft degree, having
¢ pafled through terrible regions of torture for
¢ a great number of years, are condemned to
< the following births at the clofe of that period
¢ to cfface all remains of therr fin.

55, ¢ The flayer of a Brdbmen muft enter
€ according to the circumflances of bis crime the
¢ body of a dog, a boar, an afs, a camel, a bull-
¢ a goat,a fheep, a flag, a bird, a Chanddla, or a
* Puccafa.

56. ¢ A prieft, who has drunk ({pirituous
¢ liquor, fhall migrate into the form of a
¢ {fmaller or larger worm or infe@, of a moth,
“ of a fly fecding on ordure, or of fome raven-
¢ ous animal.

§7. ¢ He, who fteals the gold of a prieft,
¢ fhall pafs a thoufand times into the bodics of
¢ {piders, of fnakes and cameleons, of crocodiles
¢ and other aquatick monfters, or of mifchievous
¢ blood fucking demons.

58. ¢ Ie, who violates the bed of his natural
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or fpiritual father, migrates a hundred times
into the forms of grafles, of (hrubs with
crowded ftems, or of creeping and twining
plauts, of vultures and other carnivorous ani-
mals, of Jons and other beafts with fharp teeth,
or of tigers and other cruel brutes.

59. ¢ They who hurt any fentient beings,
are born cats and other eaters of raw flefh;
¢ they, who taftc what ought not to be tafted,
¢ maggots or {mall flies; they, who fteal ordi-
¢ nary things, devourcrs of each other: they
¢ who cmbrace very low women, become reft-
¢ lefs ghofts.

6o. ¢ He, who has held intercourfe with
¢ degraded men, or been criminally conneéted
¢ with the wife of another, or ftolen common
¢ things from a prieft, fhall be changed into a
¢ {pirit, called Brabmardicfhafa.

61. ¢ The wretch, who through covetouf-
¢ nefs has ftolen rubies or other gems, pearls, or
¢ coral, or precious things of which there are
¢ many forts, fhall be born in the tribe of gold-
¢ fmiths, or among birds called hémacaras, or
¢ goldmakers.

62. ¢ If a man fteal grain in the hutk, he
< thall be born a rat; if a yellow mixed metal,
“a gander; if water, a plava, or diver; if
¢ honey, a great ftinging gnat; if milk, a crow;
¢ if exprefled juice, a dog; if clarified butter, an
¢ ichneumon wealel;
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63. ¢ If he fteal flethmeat, a vulture; if any
¢ fort of fat, the water-bird madgu; if oil, a
¢ blatta, or oildrinking beetlc; if falt, a cicada
¢ or cricket ; if curds, the bird valaca;

64. ¢ If filken clothes, the Lird zzeirs; if
“woven flax, a frog; if cotton cloth, the
¢ waterbird creuncha; if a cow, the lizard
¢ gddha ; if molafles, the bird vdgguda;

65. ¢ If exquifite perfumes, a mutkrat; if pot-
* berbs, a peaccek; if dreffed grain in any of
¢ its various forms, a porcupiue; if raw grain,
¢ a hedgehog ;

66. ¢ If he ft-al fire, the bird vaca; if a
¢ houfehold utefinl, an ichneumon-fly; if dyed
¢ cloth, the bird clacora;

67. ¢ 1f a deer or an e¢lephant, he fhall
¢ be born a wolf; if a horfe, a tiger; if roots or
¢ fruit, an ape; if a woman, a bear; if water
¢ from a jar, the bird chdtaca; if carriages, a
¢ camel; if {fmall cattle, a goat,

68. ¢ That man, who defignedly takes away
¢ the property "of -another, or eats any holy
< cakes not firft prefented zo #he deity at a
¢ folemn rite, fhall inevitably fink to the con-
¢ dition of a brute,

69. ¢ Women, who have committed fimilar
¢ thefts, incur a fimilar taint, and fhall be
¢ paired with thofe male beafts in the form
¢ of their females.

70. ¢ Ir any of the four claffes omit, without
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¢ urgent ncceflity, the performance of their
¢ feveral duties, they fhall migrate into finful
¢ bodics, and become flaves to their foes.

7%, ¢ Should a Brdimen omit his peculiar
¢ duty, he fthall be changed into a demon called
“ Uledinuc’ha or with a meuth like a firebrand,
¢ who devours what has been vomited; a Cfha-
¢ triya, into a demon called Catapiitana, who
¢ feeds on ordure and carrion ;

72. * A Vaifya, into an evil being called
¢ Maitracfbagyitica, who eats purulent carcafles;
“and a Sidra, who negleéts his occupations,
¢ becomes a foul imbodied fpirit called Cheild-
¢ faca, who feeds on lice.

73- ¢ As far as wital fouls, addiéted to fen-
¢ fuality, indulge themfelves in forbidden plea-
¢ fures, cven to the fame degree thall the acute-
¢ nefs of their fenfes be ruifed 7n their future
¢ bodies, that they may endure analogdus pains;

74. * And, in confequence of their folly, they
¢ fhall be doomed as often as they repeat their
¢ criminal alts, to pains more and more intenfe
¢ in defpicable forms on this earth.

75- * They fthall firt have a fenfation of
“agony in Tumifra or utter darknef;, and in
¢ other feats of horrour; in 4fipatravana, or
¢ the fwordleaved foreff, and in different places
¢ of binding faft and of rending :

76. ¢ Multifarious tortures await them: they
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¢ fhall be mangled by ravens and owls, fhall
¢ fwallow cakes boiling hot; fhall walk over

¢ inflamed {ands; and ﬂnll feel the pangs of'
¢ being baked like the veffels of a potter

77, ¢ They fhall aflume the forms of beafls
¢ continually miferable, and fuffer alternate af-
¢ flictions from extremitics of cold and of heat,
¢ furrounded with terrours of various kinds :

78. ¢ More than once fhall they lie in differ-
¢ cnt wombs; and, after agonjzing births, be
¢ condemned to fevere captivity, and to fervile
¢ attendance on creatures like themfelves:

79. ¢ Then thall follow feparations from kin<
¢ dred and friends, forced refidence with the
* wicked, painful gains and ruinous loffes of
¢ wealth; friendfhips hardly acquired and at
¢ length changed into enmitics,

&o. ¢ Old age without refource, difeafes at-
¢ tended \with anguith, pangs of innumerable
¢ forts, and, laftly, unconquerable death.

81. ¢ With whatever difpofition of mind a
¢ man fhall perform in this life any aét religious
‘or moral, in a future body endued with the
¢ fame quality, fhall he reccive his retribution.

82. ¢ THus has been revealed to you the
¢ fyftem of punithments for cvil deceds: next’
¢ learn thofe alls of a BrdAmen, which lead to

¢ eternal blifs.

83.- ¢ Studying and comprehending the Péda,
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¢ practifing pious aufterities, acquir'ing divine
¢ knowledge of law and philsfiphy, command
¢ over the organs of fenfc and adlion, avoeiding
all injury to fentient creatures, and fhowing

revereuce to a natural and fpiritual father, arc
¢ the chief branches of duty which enfure final
¢ happinefs.’ _

84. ¢ Among all thofe good aéts performed
in this world, faid the fages, is no fingle a&
held more powerful than the reft in leading
“ men to beatitude:’

-85. ¢ Or all thofe duties, anfiwered Buricuy,
the principal is to acquire from the Upani/Fads
a true knowledge of one fupreme GOD ; that
1s the moft exalted of all {Cicnces, becaude it
enfures immortality:

86. ¢ In this life, indeed, as wel] as the next,
the ftudy of the Véda, to acquire a knowledge
of GOD, 1s held the moft cfficacious of thofe
fix duties in procuring felicity to man;

87. ¢ For in the knowledge and adoration of
¢ one GOD, which the Véda teaches, all the
rules of good condu&, &eforementioned in order,
are fully comprifed.

88. ¢ THE ceremonial duty, preferibed by the
Véda, is of two kinds; one conne€ted with this
world, and caufing profperity on earth; zhe
other abftraéted from it, and procuring blifs
in heaven.
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' 89. “ A religious a&t proceeding from felfifh
¢ views in this world, as a Jacrifice for rain, or
¢ in the next, as a pious oblation in hope of a fu-
¢ ture reward, is declared to be concrete and in-

"< terefted ; but an a& performed with a know-
¢ Jedge of Gop, and without felf love, is called
¢ abftra& and difinterefted. \

go. ¢ He, who frequently performs interefted
¢ rites, attains an equal ftation with the regents
¢ of the lower heaven s but he, who frequently
¢ performs difinterefted aéts of religion, becomes
¢ for ever exempt from e body compofed of the
¢ five elements:

g1. ¢ Equally percciving the fupreme foul
¢in all beings and all beings in the fupremec
¢ foul, he facrifices his own fpirit by fixing it on
< the {pirit of GOD, and approaches the nature
< of that fole divinity, who fhines by his own
¢ effulgence.

g2. ¢ Thus muft the chief of the twiceborn,
¢ though he neglet the ceremonial rites men-
< tioned in the Sdfiras, be diligent alike in at-
¢ taining a knowledge of Gon and in repeating
¢ the Véda:

93. ¢ Such is the advantageous privilege of
¢ thofe, who have a double birth from their na-
¢ tural mothers and from the gayatni their fpiritual
< mother, efpccially of a Brdhmen; fince the
< twiceborn man by performing this duty but
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¢ not otherwife, may.foon acquire endlefs fe~
¢ licity.

.94, ¢ To patriarchs, to deities, and to man-
¢ kind, the fcripture is an eye giving conftant
¢ light; nor could the #¢da Sdftra have been
* made by human faculties; nor can it be mea-
¢ fured by human reafon unaffifted by revealed
¢ gloffes and comments: this is a fure propofition.

95. ¢ Such codes of law as are not grounded
¢ on the Véda, and the various heterodox theo-
< ries of men, produce no good fruit after death;
¢ for they all are declared to have their bafis on
¢ darknefs.

g6. ¢ All fyftems, which are repugnant to
¢ the Véda, muft have been éompofcd by mor-
¢ tals, and fhall foon perith: their modern date
¢ proves them vain and falfe.

g7+ ¢ The three worlds, the four claffes of
¢ men, and their four diftiné&t orders, with all
¢ that has been, all that 1s, and all that will be,
¢ are made known by the Véda:

98. ¢ The nature of found, of tangible and
¢ vifible fhape, of tafte, and of odour, the fifth
¢ obje& of fenfe, is clearly explained in the Péda
¢ alone, together with the three qualities of
¢ mind, the births attended with them, and the
¢ alts which they occafion.

99. ¢ All creatures are fuftained by the pri-
« meval Véda Sdftra, which the wife therefore

VOL. VI. I
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¢ hold fupreme, becaufe it is the fupreme fource
¢ of profperity to this creature, man.

100. ¢ Command of armies, royal authority,
¢ power of infli&ing punithment, and {overeign
¢ dominion over all nations, he only well de-
¢ ferves, who perfeétly underftands the Véda
¢ Sdftra.

101, ¢ As fire with augmented force burns
¢ up even humid trees, thus he, who well knows
¢ the Véda, burns out the taint of fin, which has
¢ infected his fould

102. ¢ He, who completely knows the fenfe
¢ of the Véda Sdfira, while he remains in any
¢ one of the four orders, approaches the divine
¢ nature, even though he fojourn in this low
¢ world.

103. ¢ They, who have read many books, are
¢ more exalted than fuch, as have feldom ftu-
“died ; they, who retain what they have read,
¢ than forgettul readers; they, who fully under-
¢-ftand, than fuch as only remember; and they,
¢ who perform their known duty, than fuch
¢ men, as barely know it.

104. ¢ Devotion and facred knowledge are
¢ the beft means by wiich a Brdbmen can arrive
¢ at beatitude: by devotion he may deftroy
¢ guilt; by facred knowledge he may acquire
¢ immortal glory.

105. ¢ Three modes of proof, ocular demon-
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¢ ftration, logical inference, and the authority
¢ of thofe various books, which are deduced
¢ from the V¢da, muft be' well underftood by
¢ that man, who feeks a diftinét knowledge of
¢ all his duties:

106, * He alone comprehends the fyftem of
¢ duties religious and civil, who can reafon, by
¢ rules of logic agreeable to the Véda, on the
¢ general heads of that fyftem as revealed by
¢ the holy fages.

107. ¢ Thefe rules of conduét, which lead to
¢ fupreme blifs, have been exattly and compre-
¢ henfively declared: the more fecret learning
¢ of this Mdénava Sdf#ra thall now be difclofed.

108. ¢ Ir it be atked, how the law fhall be
“ afcertained, when particular cafes are not
¢ comprifed under any of the general rules, the
¢ anfwer is this: “ That, which well inftruéted
“ Brdhmens propound, fhall be held inconteftible
“ Jaw.” :

" 109. ¢ Well inftruéted Brdhmens are they,
¢ who can adduce ocular proof from the ferip-
¢ ture itfelf, having ftudied, as the law ordains,
“the Pédas and their extended branches, or
¢ Védingas, Miminf2, Nydya, Dhermafifira,
¢ Purdnas:

110. ¢ A point of law, before not exprefsly re-
¢ vealed, which fhall be decided by an affembly
¢ of ten fuch virtuous Brdhmens under one chief,

L2
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‘or, if ten be mot procurable, of three fuch un-
¢ der one prefident, let no man controvert.

111, ¢ The aflembly of ten under a chief
¢ either the king himfelf or a judge appointed by
« him, muft confift of three, cach of them pecu-
¢ liarly converfant with one of the three Védas,
‘ of a fourth fkilled in the Nydya, and a fifth.
¢ in the Mimdnfa philofophy; of a fixth, who
¢ has particularly ftudied the Niruéta; afeventh,
* who has applied himfelf moft affiduoufly to
* the Dhermafdftra; and of three univerfal fcho-
¢ lars, who are in the three firt orders.

112. ¢ One, who has chiefly ftudied the R7g-

< véda, a fecond, who principally knows the
¢ Yajufb, and a third beft acquainted with the
¢ Séman, are the affembly of three under a head,
¢ who may remove all doubts both in law and
¢ cafuiftry.

113. * Even the decifion of one prieft, i
¢ more cannot be affembled, who perfeétly knows
¢ the principles of the Védas, muft be confidered
¢ as law of the higheft authority ; not the opinion’
* of myriads, who have no facred knowledge.

114. ¢ Many thoufands of Brdbmens cannot
¢ form a legal affembly for the decifion of con-
* tefts, if they have not performed the duties of
¢ a regular ftudentthip, are unacquainted with
¢ fcriptural texts, and {ubfitt only by the mame
¢ of their facerdotal clafs.
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115. ¢ The fin of that man, to whom dunces,
¢ pervaded by the quality of darknefs, propound
¢ the law, of which they are themfelves igno-
¢ rant, fhall pafs, increafed a hundredfold, to
¢ the wretches who propound it.

116. ¢ This comprehenfive {yftem of duties,
¢ the chief caufe of ultimate felicity, has been
¢ declared to you; and the Brdhmen, who never
¢ departs from it, fhall attain a fuperiour ftate
¢ above.

t17. ¢ THus did the allwife MeNvu, who
¢ poflefles extenfive dominion, and blazes with
¢ heavenly fplendour, difclofe to me, from his
¢ benevolence to mankind, this tranfcendant
¢ fyftem of law, which muft be kept devoutly
¢ concealed from perfons unfit to receive it.

118, ¢ LeT every Brdhmen with fixed atten-
¢ tion confider all nature, both vifible and invi<
¢ fible, as exifting in the divine fpirit; for,
¢ when he contemplates the boundlefs univerfe
¢ exifting in the divine fpirit, he cannot give
¢ his heart to iniquity:

119. ¢ The divine fpirit alone is the whole
¢ affemblage of gods; all worlds are feated in
¢ the divine fpirit, and the divine {pirit no doubt
“-produces by a chain of caufes and effeiis confifi-
¢ ent with free will, the conneéted feries of adts
“ performed by imbodied fouls.

120, ¢ He may contemplaty the fubtil ether
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¢in the cavities of his body; the air in his
¢ mufcular motion and f{enfitive nerves; the fu-
< preme folar and igneous light, in his digeftive
¢ heat and his vifual organs; in his corporeal
¢ fluids, water; in the terrenc parts of his fa-
¢ brick, earth;

121. ¢ In his heart, the moon; in his audi-
¢ tory nerves, the guardians of eight regions;
¢in his progreflive motion, VisaNv; in his
¢ mufcular force, Hara; in his organs of
¢ {fpeech, AGNI; 1n excretion, MITRA; in pro-
¢ creation, BRAHMA ¢

122. ¢ But he muft confider the fupreme
¢ omniprefent intelligence as the fovereign lord
¢ of them all, by whofe energy alone they exift; a
¢ {pirit, By no means the objeét of any. fenfe, which
¢ can only be conceived by a mind wholly ab-
§ firalted from matter, and as it were {lumbering;
« but which for the purpofe of affifting his medi-
¢ fation, he may imagine more fubtil than the
¢ fineft conceivable effence, and more bright
¢ than the pureft gold.

123. * Him fome adore as tranfcendently
¢ prefent in elementary fire; others, in Menu,
¢ lord of creatures, or an immediate agent in the
¢ creation ; fome, as more diftinétly prefent in
« INDRA, regent of the clouds and the atingfphére;
¢ others, in pure air; others, as the moft High:
¢ Eternal Spirit.,
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124. ¢ It is He, who, pervading all beings in
‘ five elemental forms, caufes them by the
¢ gradations of birth, growth, and diffolution,
¢ to revolve in this world, unti/ they deferve beati-
¢ tude, like the wheels of a car.

12§. ¢ Thus the man, who perceives in his
¢« own foul the fupreme foul prefent in all crea-
¢ tures, acquircs equanimity toward them all,
¢ and thall be abforbed at laft in the higheft ef-
¢ fence, even that of the Almighty himfelf.’

126. HERE ended the facred inftruétor ; and
every twicchorn man, who, attentively reading
this Mdnava Sifire promulgated by Baricu,
fhall become habitually virtuous, will attain the
beatitude which he fecks,
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THE learned Hindus are unanimoufly of opi-
nion, that many laws enalted by Menwv, their
oldeft reputed legiflator, were confined to.the
three firft ages of the world, and have no force
in the prefent age, in which a few of them are
certainly obfolete; and  they: ground their
opinion on the tollowing texts, which are col-
le@ted in a work entitled Mandana ratna pra-
dipa :

I. CraTu: In the Ca/i age a fon muft not
be begotten on a widsw by the brother of the
deceafed hufband; nor muft a damfel, once given
away in marriage, be given a fecond time; nor
muft a bull be offered in a facrifice; nor muft a
waterpot be carried by a_fludent in theology.

1I. VRinaspaTI: 1. Appointments of Ain/-
men to beget children on widows, or married wo-
men, when the bufbands are deceafed or impotent,
are mentioned by the fage MENwv, but forbid-
den by himfelf with a view to the order of the
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four ages: no fuch a& can be legally done ia
this age by any others ¢Aan the bufband.

2. In the firft and fecond ages men were en-~
dued with true piety and found knowledge; fo
they were in the third age; but in the fourth,
a diminution of their moral and ntellestusl
powers was ordained &y their Creator :

3. Thus were fons of many different {orts
made by ancient fages, but fuch cannot now be
adopted by men deftitute of thofe eminent
powers.

III. PARA'SARA: I. A man, who bas held
intercourfe with a deadly finner, muft abandon
his country in the firft age; he muft leave his
town, in the fecond; his family, in the third
age; but in the fourth he nceds only defert
the offender.

2. In the firft age, he is degraded by mere
converfation with a degraded man; in the fe-
cond, by touching him; in the third, by re-
ceiving food from him ; but in the fourth, the
finner alone bears his guilt.

IV. Na'’rapa: The procreation of a fon
by a brother of tée deceafed, the flaughter of cat-
tle in the cntertainment of a gueft, the repaft
on flefhmeat at funeral obfequies, and the order
of a hermit are forbidden or cbfolete in the fourth
age. : :
V. Aditya purdna: x. What was a duty in the



154 GENERAL NOTE.

firlt age muft not # a// cafés be done in the
fourth;. fince, in the Cali yuga, both men and
women are addicted to fin:

2. Such ‘are a ftudentthip continued for a
very long time, and the neceflity of carrying a
waterpot, marriage with a paternal kinfwoman,
or with a near maternal relation, and the facri-
fice of a bull,

3. Or of a man, or of a horfe: and all fpi-
rituous liquer muft in the Calf age be avoided
by twiceborn men; fo muft a fecond gift of a
married young woman, whofe bufband bas died
before confummation, and the larger portion of
an eldeft brother, and procreation on a brother’s
widow or wife.

V1. Smriti: 1. The appointment of a man
to beget a fon on the widow of his brother; the
gift of a'young married woman to another bride-
groom, #f her hufband [bould die while fhe re-
mains a virgin;

2. The marriage of twiceborn men with
damfels not of the fame clafs; the flaughter, in
a religious war, of Brdhmens, who are affail-
ants with intent to kill ;

3. Any intercourfe with a twiceborn man,
who has paffed the fea in a fhip, even though
he have performed an expiation: performances of
facrifices for all forts of men ; and #e meceffity of
carrying a waterpot;
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4 Walking on a pilgrimage till ‘the pilgrim
die; and the flaughter of a bull at a facrifice
the acceptance of {pirituous liquor, even at the
ceremony called Sautrémani;

5. Receiving what has been licked off, at an
oblation to fire, from the pot of clarified butter;
entrance into the third order, or that of a hermit,
though ordained for the firft ages;

6. The diminution of crimes in proportion
to the religious acts and facred knowledge of
the offenders ; the rule of expiation for a Brdf-
men extending to death ;

7. The fin of holding any intercourfe with
finners ; the fecret expiation of any great crimes
except theft; the flaughter of cattle in honour
of eminent guefts or of anceftors ;

8. The filiation of any but a fon legally be-
gotten or given in adoption by Ais parents; the
defertion of a lawful wife for any offence lefs
than atual adultery:

9. Thefe parts of ancient law were abrogated
by wife legiflators, as the cafes arofe at the
beginning of the Cali age, with an intent of fe-
curing mankind from evil.

On the preceding texts it muft be remarked,
that none of them, cxcept that of VRiHAsPATI,
are cited by Curruca, who never feems to
have confidered any other laws of MENU as
reftrained to the threc firft ages; that the Smriz;,
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or facred code, is quoted without the name of
the legiflator ; and that the prohibition, in any.
age, of felf-deferice, even againft Brahmens, is
repugnant to a text of SuMANTU, to the pre-
cept and example of Crrsuna himfelf, accord-
ing to the Mabdbbdrat, and even to a fentence
in the Véda, by which every man is command-
ed ¢0 defend bis own life from all violent aggre{~
fors.



Calcutta, March 1, 1794.

SIR,

THE Inftitutes of Hindu Law have been very
corretly printed, and the whole impreflion has
juft been fent to the Governor and Council,
who will not fail to tranfmit copies for the
King’s library, for yourfelf, and for the Direc~
tors. If I had obtained his Majefty’s leave to
refign my office, nothing would now keep me
here, but the Digeft of Indian Laws, confifting
of nine large volumes, two of which remain
to be collated and ftudied with the learned
Brahmen, who affifts me: he is old and infirm;
but, thould he be able to attend me another year,
or two years at the very utmoft, the whole
work will be finithed, and T fhall copy it dur-
ing my voyage, if the King thall gracioufly per-
mit me to leave India.

I, therefore, intreat you, Sir, to lay before
his Majefty, my humble fupplication for his
gracious permiffion to refign my judgethip in the
year 1795, or (if the Digeft thould not then
be completed) in 1796; it being my anxious
with to pafs the remainder of my life in ftudious
retirement, though devoted, as I ever have been,
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to the ferviee of my King and my Country, and
of that recorded Cc‘)nﬂitution, which is the bafis
of our national glory and felicity.
I have the honour to be, Sir,
your very obedient

humble Servant.
The Right Hon. Henry Dundas, Efy.
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THE

PREFACE

NOTHING more feems neceffary, in order to
explain the obje of the following work, than
barely to cite the late ftatute concerning #be
adminifiration of juftice in BENGAL; by the fe-
wenteenth {eCtion of which it is enaéted, ¢ That
¢ the Supreme Court of Judicature at Fors Wik
« fiam thall have full power to Aear and deters
¢ mine all manner of a€tions and fuits againft
¢ the inhabitants of Calcutta, provided that
“ their snberitance and fucceffion to lands, rents,
& gnd goods, and all matters of contraét and
¢¢ dealing between party and party, fhall be
« determined, in the cafe of Mahomedans, 4y
¢ the laws and ufages of MAHOMEDANS, and,
¢ where only one of the parties fhall be a Ma-
« homedan, by the laws and ufages of z4e de~
“ fendant:” by the twenty-firft {eftion, the proe
vincial courts of Adalet, or Fuftice, are exprefsly
recognifed, and the powers of the governor and
council, as the Sedr Adalet, in determining civil
VOL. VI M
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caufes on appeals from thofe courts, are fully
cftablithed in conformity to the old Mogu/ con-
ftitution,

But it may naturally be afked, how the judges
of the Supreme Court, the provincial councils
and council general, in Indra, or the great court
of appeal in this kingdom, can juftly exercife
their feveral powers in fuits between Mabome-
dan parties, without being at all acquainted with
the lawy by which they are bound to decide.
Perpetual references to native lawygrs muft al~
ways be inconvenient and precarious ; fince the
folidity of their anfwers muft depend on their
integrity, as well as theirlearning ; and at beft,
if they be neither influenced nor ignorant, the
court will not in truth bear and determine the
caufe, but merely pronounce judgement on the
report of other men.

For thefe reafons it appears indubitable, that
a knowledge of Mahomedan jurifprudence (I
fay nothing here of the Hindi learning,) and
confequently of the Janguages wied by Mabome-
dan writcrs, are effential to a complete admini-
ftration of juftice in our Afiatick territories; a
knowledge I mean, though uot equal to that of
the murTI at Conflantinople, yet fufficient for
the purpofe of keeping a check over the native
counfellors, of underftanding and examining
their opinion, and of rejecting or adopting it, as
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it may be oppofed or fupported by their books
of allowed authority, to which they fhould con-
ftantly refer.

A confiderable number of thofe books have
been brought to England by the curious in dif-
ferent ages, and are now repofited in our Aca-
demical libraries: in the Bodleian, efpecially,
we have many treatifes and difertations in .Ara«
bick on wills, inberitances, contraéls, and other
important heads; particularly in the fine col-
le€tion made at A/eppa by the learned Pocock,
from one of whofe moft valuable manufcripts
(n. 33.) this little work has been traced through
tranfparent paper, and engraved with fuch ac-
curacy, that the plates muft have equal autho-
rity in 4fiz with the original pages, which are
near five hundred years old.

The author, a native of Alrahaba, in Mefo-
potamia, was himfelf an 1Mam; and his deci-
fions are, on that account, confidered as bind-
ing by the {ect of A/, which the Indian, as well
as the Perfian, Mahomedans profefs ; but Is-
XO'LMOTAKANNA informs us, that he drew his
knowledge from the fountain head, and has epi-
tomifed the fyftem of Zaid, who was recom-
mended by MasoMeDp himfelf as the fureft in-
terpreter of his laws, and who had been impli-
citly followed by Suariel, the firlt writer on
Mahomedan jurifprudence, in the eghth cen-

M 2
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tury of our era, and compofer of the Ofil,
Principles of law, with other trafts highly va-
lued by the learned of his religion and country.
Hence it is certain, that the Bigyato’! bdihith
may be cited, as a book of authority, in all the
Mufleman courts; and the European reader muft
not be furprifed, to fee fuch a work written in
a kind of loofe metre, and cven in rhyme: a4
lawtraét in verfe conveys, indeed, rather a ludi-
crous idea, fince poctry belongs to imagination,
which law, whofe province is pure reafon,
wholly excludes; but werfe, as numberlefs in-
ftances prove, is not always poetry; and a regu-
tar meafure is {o confiderable an aid to the me-
_mory, that, if the metrical abridgement of Coxg’s
Reports were more accurate, and the couplets a
little fmother, every ftudent fhould be advifed
to get it by heart. - I'mayadd, without enlarg-
ing upon the Agathyrf and the Turdetani, who,
as we are told by Ariffotle and Strabe, had lews
in verfe of the remoteft antiquity, that the Axrco-
RAN itfelf, the great fource of Mahomedan law,
is compofed in fentences not only modulated
with art, but often exaCtly rhymed; fo that in
Afia this apology would have been needlefs.
Verbal tranflatious are generally naked and in-
fipid, wholly deftroying all the neatnefs and
beauty of. the original, yet retaining fo much of
the foreign idiom and manner as to appear
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always uncouth, often ridiculous’; but elegance,
on a fubje& fo delicate as law, muft be facri-
ficed without mercy to exa&nefls ; and for this
reafon I have rendered the Arabian treatife,
line for line, and word for word, with a fidelity
almoft religioufly {crapulous.

As it was never my intention to compofe a
perfe@ work upon the law of inheritancesamong
the Mabomedans, it cannot be reafonably ex-
pefted, that I fhould fubjoin a commentary, or
prefix a long difcourfe: very few marginal notes
were thought neceflary; but, if the brevity of
the original thould make parts of it rather ob-
fcure, the Britifb lawyers in India, for whofe
ufe chiefly this produ@ion was defigned, will
cafily obtain a clear explanation both of the
language and matter from native interpreters.

The _fourth chapter of the A/coran may throw
light, if any be wanted, on the dotrine of the
Jorudb or portions; and, as to the arithmetical
part, it feems of little confequence, as our rules
of #hree, and thofe for the reduétion of fraétions,
are common and familiar to all.

The prefent publication will anfwer, I con-
ceive, another purpofe by no means unimport-
ant; as it will habituate the ftudent of eaftern
languages to the reading of old Arabiar manu-
fcripts ; but, left the hand-writing of the very
learned Saad Al Sivdfi, for that was the name
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of the tranfcriber, thould perplex beginners, I
bave printed the whole tratt, for their fake, in
Roman letters, diftinguithing every confonant
and Jong vowel (the fbort ones are too vague
and indeterminate) by a character invariably
appropriated to it; fo as zo grve every full found
sts own fpecifick fymbol; an advantage, which
hardly any alphabet has, but which all ought ta
have,



Bigyah'o "Ibéhhithi 4n jumali *Imowhrithi
nadh’mo ’lthaikhi 4lim4mi aldalimi
mowiaffiki ’ldeini abei dbdillahi
mohhammedi ’bni 4lei ibni "lhhofafni
&lrahhabiyyi 4lmarafi bi 'bni ’l
motakannah'i rahhamaho allaho tadélal.
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Bifini ’llahi 4lrahhmani alrahheimi wabihi
neftaéino.

[1]
dwwalo m4 neftaftihho "Imekala
bidhicri hhamdi rabbina tadala
falhhamdo lillahi ilai m4 anima
hhamdén’ bihi nejlua ani 'ldini "lama
thomma 4lsalwah’o biddo walfalamo
dlaf nebiyyin’ defnoho 4liflamo
mohhammedin’ khétimi rufli rabbjhi
wadlihi min bidihi wasahhbihi
wanefalo ’llaha lin4 ’li44nah’a
feima tawakhkhaing min 4lib4naha
an medh-hebi ’limami zaidi ’Ifaradh’el
1dh cédna dhéca min 4hammi ’lgaradh’i
1lm4n’ bidnna ’lilmo 40f4 ma &Y’
feihi waalila m4 leho ’l4bdo doéi
wainna hadha ’lilma makhs(s’on’ bima
kad fhada feihi inda culli ’ltilem4
waénna zaid4n' khus's'’a 12 mahh4lah
bim4 hhab4ho sahhibo ’Irifilah
min kaalihi fei fadhlibi monabbeha
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afradh'acom zaildon wandheica behd
facana adlal be-ittib4i ’ltabii

1a fiyyamé wakad nahhdho ’lthafiél
fahaca feihi 4lkatla bi'leijizi
mobarradn’ min kasmah'i ’lalgazi
4{bibo meirathi ’lwarai thcldthah
cullon yofeido rabbaho ‘lwirithah
wahai nicdhhon” wawel4on’ wanafab
m4 badahonna lilmawareithi fabab.

£2] |
wayamnad ’lfhakhsa min 4lmeirathi
whhhidah'on’ min ilalin’ thelathi
rikkon' wakatlon' waakhtiléfo deini
fadfham falaifa ’lfhacco célyakeini
whalwirithuno fef ’Irijali 4fharah
4fmawahom marafah'on’ mufhtaharah
4libno wa’bno ’libni mahma nazala
wa'labo wa’ljeddo leho wain 4la
wildkho min 4yyi "ljehati c4nd
kad 4nzela 'llaho bihi 'lkorana
wibno ’lakhi 'Imodlei 1lathi bi’labi
fafmA meckalin’ laifa bi’lmucadhdhabi
wa’ ldmmo wabno 'limmi min 4beihi
fathcor ledhei ’leijzi waltanbethi
wilzatjo walmétiko dhi ’lwelai
fajumlah’o "ldhuciri hawoléi
walwarithato cullohinna febd
lam yiéth'l onthei gairahonna ’lfherd
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binton’ wabinto ’bnin’ waémmorn’ mufhfikah
wajaddah'on’ wazatGjah'on’ wamotikah
walikhto min 4yyi ljehati cinat
fahadhihi iddatoh4 kad banat

waidlam bidnna ’lirtha nad4iini homé
fardh'on’ watis'eibon” 4lai ma kofim4
falfardho fei nas's ’Icitabi fittah

14 fardh'o fet 'lirthi fiwaha bittah
nisfon' warub6n’ thomma nisfo ’lrubi
-wialthultho walfudfo binas'si 'lfheri
walthulthani wahoma altemamo

fahhfadh” facullo hhifidh’in’ imémo

(31
falnisfo fardh'o khamfah'in’ 4fradi
alzatjo waldnthai min 4latladi
wabinto ’libni inda fakdi ’Ibinti
-walédkhto fet medh-hebi culli muftef
wabidah4 ’lakhto ’llati min alabi
inda 4nfiradihinna min mo#s’sibi
wilrub6 fardha ’lzalji in cina maih
min waladi ’lzatjah’i men kad menaih
wah leculli zavjah'in’ 40 4cthera
m4a Adami ‘ladladi feimA kaddera
walthomno lilzatjah1 walzadjati
ma 4lbeneina 40 mi albenati
411 mia 40l4di ‘tbencini failemel
wibek le-itkari ‘ldurufi waflemel
waélthlthéni lilbenati jemaa
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ma zida 4n wahhidah'i fafemis
waha cadhica lebenati 'libni
fafham mekalei fahma s'ifei ‘Idhihni
wahta lidkhtaini fema yezeido
kadh'ai bihi "lahhraro waldbeido
hadha {dha cunna libmmi waébi

au liabi fadmel bihadha tos'ibi
wialthultho fardh'o ’l6mmi hhaitho l2 weled
wela mina 'ldkhwah1 jemd waaded
cithnaini 4G thintaint a0 thelathi
hecmo ’ldhuciri fethi calinathi
wain yecun zafijon” waémon’ wabbo
fathultho ’Ibakiyo leh4 morattabo
wahacadhai mé zatjah'in’ fasdida
feld tecun mina ’laltmi kaida

[4]
walthultho lilathnaini 40 thintaini
min weledi '16mmi bigairi maini
wahacadhai in catharGa faridaa
fema lchom feima fiw4ho zado
wataftawai ’linitho waldhucuro
feihi cama kad 4Gdh'ahho ’Imefth'iro
wilfudfo fardh’o fehihin’ mina 'lided
ibon’ wadmmon' thomma binto’bni wajedd
walokhto binto 'labi thomma ’ljeddah
waweledo ’1ommi temamo ‘liddah
filabo yeftahhikkoho maa ’lweled
wahacadhai '16mmo betenzeili ’ls'emed
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wah( leh4 aydhéin’ m4a ’l4thnaini
min ikhwah'i 'Imaiti fakis hadhaini
waljeddo mithlo ’14bi inda fakdihi

fei jeza mé yes'eiboho ‘wameddihi
illd idh4 cina hon4ca ikhwah
licatinahom fei ’lkurbi waht i4fwah
wahhucmohim wahhucmoho feyatei
mocammela ’lbayana fei "lhhalati
wabinto ’libni tikhodh alfudfa idh4
cdnat ma4 'lbinti mithal4d yahhtadhai
wahacadhai ’l6khto méa ’lokhti ’llatat
bi4labawaini ya 6khayyo adlata

fain tefiwai nefebo 'ljedd4ti
wacunna cullahonna warithati
falfudfo bainahonna bi2lfawiyyah

fei 'lkifmah i "124dilzh’i “lfheriyyah
wacullo men adlat bigairi wérithi
fema leha hhadh'dh’on’ mina ‘lmawdarithi.

(5]
watafkotho "1bddai bidhati 'lkurbi
fei 'lmedh-hebi ’ladlai fakol lei hhafbet
wakad tenahat kifmah'o ’lforidh’i
bigairi ithcali weld gomudhi
wahhokka an nefhraa fei 'ltis’eibi
biculli kadlin’ mujizin’ mus'cibi
facullo men 4hhraza culla "Imali
mina ‘lkarabati 44 4lmawdlel
40 cina ma yafdh'olo bida ’lfardhi leh
faht akha ’las'dbah’i "lmofadh'dhalch
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¢ilibi wéljeddi wajeddi "ljeddi
walibni inda kurbihi walbddi
walikhi wabni ’lakhi waladimami
wilfayyidi 'Imétiki dhel 'lindimi
wahacadhat bendohom jemcifan’
facun lema 4dhcoroho femeidan’
wama ledheil "1bddi maa 'lkareibi

fei ’lirthi min hhadh"dh"in" wela neseibi
wilikho waldmmo lidmmin’ waébi
aGlaj mina ’Imodlei bithathri ’Inafabi
wa'libno wilikho maa ’linathi
yoés'sibinahinna fel Imeirathi
walaifa fei ’Inifal th'urran” asabah
1ll4 ’Hlatai mennat bi 1tki 'lrakabah
walakhawito in yecun benito
fahonna bidahonna 4s'abito
wa'ljeddo mahhjibon’ Ani "Imeirathi
bi'labi fei Ahhwalihi ’lthelathi
wahacadhai ’bno ’libni bi'libni fela
tabig ini ’lhhacmi ’lfahheihhi madila

(61
watafkoth'o 'ljeddito min culli jiheh .
bi ’l6mmi fahhfadh"-ho wakis m4 4{hbeheh
watafkoth'o "likhwah'o bi'lbeneiné
wabi’labi ’ladnai camé ruweina
40 bibenei "lbeneina hhaitho cantia
ﬁjfyéni feihi 'ljem& wa’lwahhdéno
wayafdh'olo’bno "16mmi bi'lifkathi
bi'ljeddi fahhfadh’-ho Alai thhtiyathi
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wabi ’lben4ti wabenati "libni

fatun bihhifdh"i "lilmi jidd4n’ ménef
thomma ben4to ’libni yefkoth'na metai
hhéza ’lIbenéto althulthaina y4 fetal
ill4 {dh4 4s's'abahonna aldhacaro

min welidi ’libni 4lai m4 dhacar(d
wabidahonna ’lakhawéto "llatai
yodleina bi'lkurbi min 4ljihdti

idha akhadna fardhdhonna wifiya
afkath'na 4ulada ’labi "lbawaciyd

wai'n yecun akho lehonna hhidh'iran’
aasabahonna bathindn’ wadh ahiran’
walaifa ibno’lakhi bi'lmodssabi

men mithlaho 40 fadkaho fei "Inafabi
wain tajid zaljin’ wadmmén’ wérithd
wai khwah'an’ lildmmi hhazd4 *lthulothi
watkhwah'an’ aydh'4n’ libmmi waébi
waaftugrika ’lmalo bifardhi 'Inos'obi
fajilahomo cullohomo lidbmmi
washhfib abihom hhajarén’ fei ’lyammi
wékfim alai 'likhwah' thultha 'ltaricah
wahadhihi ’Imefelah’o "lmufhtaracah

(7]
waldna nebda bi'lladhai 4radnd
fei ’ljeddi wa'likhwahi idh waidn4
failik nahhat ma akalo 'Imifmada
wijma hhawathei ’lcelamati 4jmadd
widlem bidnna ’ljeddo dhi Ahhwili
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onbefca 4nhonna 4laf *ltawilei
fakifimo ’likhwah'i fethonna 1dhi

lam ya6di ’lkafmo &laihi bi’lddhai
fatirah'an’ ydkhodho thulthdn’ cimilan’
in cina bi'lkifmahi inho nézilin’

in lam yecun fethim dhaw fihami
fakna bidydh'ahhei dni {ftif hdmi
watirah'an’ yakhodho thultha ’Ibdkei
bida dhawei ’lforudhi wa’lirzaki
hadhi idh4 m4 Adh’-hhati 'Imok4famah
tenkosho 4ni dhici bi'lmezihhamah
watérah'an’ ydkhodho fudfa ‘lmali
walalfa 4nho nazilan’ bihhali

wahal méa ’linathi inda ’Tkafmi
mithlo 4khin’ fei {fahmihi wa'lhhocmi
whhhfeb benel ’labi ledai "lidadi
warfodh’ benei 1ommi méa ’1ajdadi
wihhcom ilai ’likhwah'i bada ’laddi
hhocmaca fethim inda fakdi ’ljeddi
wildkhto 14 fardh'o méa ’ljeddi leh4
feima 414 mefelah’an’ cammaleha
zaujon waémmon wahomd temamoh4
fadlem fakhairo d6mmah'in dllamoh4
torafo ya sahhi bi'lacdariyyah

wahei bidn tahhfadh’o-ha hhariyyah

[8]
fayofradh’o ’Inisfo leha wa’'lfudfo lch
hhata{ tadli bi’lforadhi ’linojmeleh
thomma ya(iidéni ilai "lmokafameh
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cama madh'af f4hhfadh”-ho wifhcor nidh’imeh
wai'n torid mdrifah’a "thhifabi
letentahaf feihi ilai ’ls'awabi

watirifo ‘lkifmah’a wa’'ltafs'eila
watilim 4lgahhefhha wa’lésla
faftakhriji ’losula fef "lmefayili

wal4 tecun &n hhifdh"ih4 bidhghili
wahai idha fos'sila feiha ’lkadlo
thelethah'on’ yedkholo feih4 *latilo
wab4dah4 arbaih’on’ tem4dmo

I aGla yarahé weld inthilamo
falfudfo min fittahi 4s-homin’ terd
wilthultho wa'lrub6 min athnai Afhara
walthumno in dh'omma ilaihi "lfudfo
faasloho 'Is'adiko fethi 'lhhadfo
arbash’on’ yatbatha ifthrina

yéritoh4 'thhufabo 4jmatiina
fahadhihi ’lthelethah'o "16s"ilo

in caththorat forudh'oh4 tatitilo
fatablogo ’lfittah’'o #kda ’lathareh

fei s irah'in’ mirdfah'in’ muftathareh
watalhhako ’llatai telefha fei 'lithar
fei ’1Aal afradin’ befebihi &fhar
wa’lidado ’Ithalitho kad yatulo
bithumnihi fAidmel bima aklo
wa'lnisfo wa'lbakei awi’lnisfani
dslohomd fer hucmihom athn4ni

VOL. VI. N
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[9]
wa’lthultho min thelethah'in’ yectino
wa’'lrub6 min arbadh'in’ mefnuno
wa’lthumno in c4na famin thcmfmiyah
fahadhihi hai ’l6s'ilo "Ithéniyah
14 yedkholo ’laulo alaiha failemi
thomma afloca ’ltas’-hhethi fethd wakfimi
fai’n tecun min 4s'1iha tasihhhho
fatarco tath'welili 'lhhifabi ribhho
fAath'i cullan’ fahmaho min 4sThi
mocammildn’ att 44yilan’ min AGlihi
wain terai ’lfihima laifa tankafim
slai dhawei *Imeir4thi f4tbA m4 rufim
whithlob thareika 'likhtisri fei “12mal
bi'ldharbi wa’lwafki yojanibca ’lzelel
whrdod ilai "lwafki ’lladhai yowiéfiko
widh'ribho fei '14s'li waanta 'lhhadiko
in cana jinfin’ wihhidin' 4 acthera
fahhfadh” wada 4nca ’ljidila wa'lmira
wai'n terai ’lcathra 4lai ajnafi
fainaha fei Thuemi inda ’Inafi
tohhs'aro fei 4rbadh’in’ 4kfimi
yarifoh4 *Imahiro fei "lahhcami
moméathilon’ min bidiho monéfibo
wabddaho mowafikon' mosahhibo
wa’lr4bid "Imobayino 'lmokhalifo
yonbeica 4n tafseilihinna ’larifo
fakhodh mina 'Imomathilaini wahhid4
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wakhodh mina "Imonifibaini "lzdyida
wakhodh jemeid ‘lidadi Imobayini
wadh'ribho fet "Ithdne{ weld tod4hini

[10]

widh'rib jeme{a *lwafki fef ‘Imowéfiki
wéfloc bidhéca 4nhaja ’lth'ardyiki
whidh'ribho fei ’l4sli lladhal ta4ssilé
waihhsi m4 4ndh'amma wam4 tahhas’s'al
wadkfimho fa'lkafma idh4 s'ahheihho
yérifoho "ladjemo wa'lfageibho
fahadhihi mina ’lhhifdbi jumalo
yétei dlai mithalihinna 'J4malo
min gairi tath'weilin’ weld "Atif4f
fiknA bim4 feihinna fahu cafi
wain yemut 4kharo kabla ’lkifmah
fahhakkiki ’Hfihdmi wéarif kifmah
whjil leho mefalahan” Okhrat lemé
kad bayyana ’ltafs’eila feim4 koddimé
wéandh’or fai'n wéfakati "Ifihdimo
fakhedh hodeita wafkoha temamo
wadhTibho 44 jemeidh4 fei 'lfdbikah
in lam yecun bainahomé mowéfakah
falas-homo ’lokhrai fafei ’Hfihdmi
todhrebo 40 fei wafkih4 temémi
wacullo fahmin' fei jemeii ’lth&niyah
yodh'rebo 40 fei wafkih4 4laniyah
fahadhihi th'areikah'o ’Imoné4fakhah
farka bih4 rutbah’a fadhli thdmikhah

N 2
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wain yecin fel muftahhakki "lméli
khonthain s'ahheihhon bayyana ‘lifhcali
fikfim Alaf "lkalli wa’lyekeini

tahhdh”a bihakki ’lkifmah’i "Imobeini
wahacadha! hucmo dhawati "lhhamli
yobnai alai "lyekeini wa’lakalli

[11]
wain yemut kaGmon' bihadmin’ 41 garak
41 hhadithin’ 4mma ’ljemeid ca’lhharak
walam yecun yélemo hhélo ’Ifabiki
fali yowarrath nafikon’ min nafiki
tabddobom cainnahom ajanibo
wahacadhai ’Iriyyo "lfadeido "ls4yibo
wakad 4tai 'lkaGlo dlai m4 fheina
min kifimahi "Imeirathi ca yebefnzi
Alai th'areiki 'lramzi wa'lifharah
molakhkhas'an’ biddjezi "libarah
fa’lhhamdo lillabi Alai "ltemAmi
hhamd4n’ catheirin’ tomma fei "ldawéimi
wanafalo ‘lifwa 4ni 'ltakseiri
wakhaira ma nimolo fei "lmes’eiri
wagafra ma c4na mina ’ldhonbi
wafatra ma cana mina '10ydbi
waafdh'alo ’Is'alwah’i wa’ltafleimi
4lai "Inebiyyi ‘Imus'th'afai ’lcereimi
mohhammedin’ khairi "l4nidmi ’134kibi
waalihi "lgurri dhawel ’Imenakibi
was ahbbihi "l4fadh’ili labrari
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alsifwah’i "l4mathili 'lakhyAri
wahhafbon4 *laho wanima ’lcifel
dhi ’lizzi wa'lkodrah'i wa’lalth'afa

tummat wa'lhhamdo lillahi
rabbi ’lailemeini wasalwatoho
wafelamoho 4lai fayyidind
mohhammedin’ ilnebiyyi *lommiyi
wailai dlihi wasahhbihi
4lth'ayyibeini 4lth‘ahereini
lailab'o "ljemadh liarbadi liyali
khalauna min fhewali {innah
4thnei 4thari wafebd miyih'i
yetheki bi'llahi tadalai

fakhro ’lfabikanei

afa ’llaho 4nho.






THE DESIRED OBJECT OF THE INQUIRER
CONCERNING ALL THE RULES OF INHERITANCE:
Composed by the learned Skaith, the Imém
Mowaffiks ddein, father of Abdalla,
Mohammed, son of Ali, son of Hosain,

Al Rahabiy commonly called Jbno’!

Motakanna, May Gob be merciful to him !






In the name of God, the Clement, the Mesrcifuls and

from Him we spek assistance.

ll

[1]
FIRST, we open the discourse
With pronouncing the praise of our Lord most High:
Praise then to Gop for what he hath bestowed,
Praise, by which we remove blindness from the sight !
Next, benediction afterwards and salutation
To the Prophet, whose religion is the 1s1.4'm,
MoxaMMED, seal of his Lord’s messengers,
And his family, after him, and his friends!
And let us pray cob for his aid to us
In what we have proposed to explain
From the system of the Imam, zAID ALFARADHI *,
(Since this is among the noblest of purposes)
By learning 3 for learning is the most deserving of efforts
In it, and the worthiest vocation of the pious;
And this branch of knowledge peculiarly belongs to what
Has been openly declared among all the learned
And 21D has unquestionably a just title
To what the lord of the mission conferred on him,
By pronouncing his excellence, clearly saying,
% Za1p will teach you the law O glorious encomium !
He, therefore, best deserves to be followed by the student,
Especially since s:HarFiET takes him for a guide.
This then is his doctrine epitomised

# Furadh'éi, a man skilled in the fardyidk', or sacved ordinances containe
ed in the Alcoran,
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Free from a particle of ambiguity.

The causes of inheritance among men are three;

(The possessor of any one hasithe advantage of succession}
And they are wedlock, collateral relation, and descent :
There is not besides them a single cause of inheritance.

[2]

And any one of three incapacities
Excludes a person from the succession 3
Servitude, and homicide, and a difference of faith :
Understand then ; since doubt is not like certainty.
And those, who inherit among males, are ten; ‘
'Their names are known, and every where mentioned :
‘The son, and the son’s son, however they descend,
And the father, and his father, in the ascending lines
And tlie brother, on whichever side he s*ands,
Since Gog caused the KORAN to descend in his favour;
And thp son of a brother related by the same father,
(Hear now the discourse containing no falsehood)
And the paternal uncle, and such uncle’s son,
(Be thankful to him, who explains concisely and clearly)
And the huysband, and the emancipater nearly connected s
And all the males, who inherst, are these.
And all the inheriting females are seven,
(To no woman, but them, does the law give that title)
The' daughter, and thg son’s.daughter, and the tender

mother,
And the grandmother, and the wife, and the emancipatress,
And the sister, on whichever side she stands : ‘
And this their number rbus appears.
And know, that inheritance is of two sorts, which are
"The sHARE, and the uEiRsH1P * of what is distributable.
Now the shares, by the declaration of the book, are six :
{Besides them is no share in the inheritance)

* Pronounced in India, fers and dvba.  Sce the last words of the rew
port by the Makomedan doctors in the Patna cause,
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A moiety, and a fourth ; next, half a fourth,

And a third, and a sixth, as the law declares,

And two thirds; and these age the whole.

Remember then; for ¢ Every one, who remembers, i§
an IMAM ¥ ”

(3]
A moiety then ir the share of five persons,
The husband, and the female child,
And the ciaughter of a son, on failure of daighters,
And the awhole sister, by the opinion of every MuFT1,
And, after her, the sister, who has the same father;
This when they stand alone without any HEIR.
And a fourth i the share of the husband, if there be with
him
Any children of the wife, who deprive him of miore;
And this s for every wife, or more than one
On failure of children, as it is ordained.
And the eighth & for the wife, or the wives,
Together with sons or with daughters+,
Or with children of sons: learn then,
And remain firm in venerating study, and prosper.
And two thirds are for the daughters all together,
When there are more than one; (hear attentively)
And the same portion is for the daughters of a son :
(Comprehend my discourse with clear discernment)
This also 75 for two sisters, and for what exceeds ¢hat
number ;
The ingenuous and the pious have thus decided :
This, whether they be by the father and the mother,
Or bythe fathey only. (Act by this rule; thou wilt be right)
And the third 7s the mother’s share, when t/ere s no child,

* Asaying, I believe, of Makomed: he meaned a rememberer of his oral
precepts. Hence the name of Hafidh, or Hafiz, was assumed by many
allustrious persons, and, among them, by the celebrated poet.

+ Sce the answer of Mokammed Kdsim to the thirtectth question pro-
poved to him in the Patna cause,
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Nor any asseinblage or number of brethren,

As two brothers, or two sisters, or three;
The rule in this case regards males as well as females.
And, if there be a husband, and a mother, and a father,
" A third of what remains is allotted to her;

And so with a wife : (advance then,

And be not seated apart from the sciences.)

(4]
And a thjrd #s for two males or two females
©Of the mother’s children, without deceit ;
And so, if there be more, and they seek their allotment,
There is no provision for them in what exceeds that share,
And females and males are held equal
In this distribution, as the written law declares.
And a sixth s the share of seven in number,
The father, and the mother, then the son’s daughter,
and the grandfather,
And the sister, daughter of the father, next the grand-
mother,
And the mother’s child: the number is complete.
And the father has a right to it with the children,
And so the mother, by the revelation of the Eternal :
And the same is for her with two
Of the dead man's brothers: give those two a just allotment.
And the grandfather i like the father, on his death,
In the distribution of what accrues to him and relieves him,
‘Except when there are brothers living,
Since they are preferable to him in proximity *;
And their due and his due shall be introduced
With a full'explan'atio‘n in the different cases.
And the son’s daﬁghter takes a sixth, when
She is with a daughter, alike in descent,

® The margin has minko for waki. From this verse it appears, that
the deorees of consanguinity are computed by the Makomedans in the
same manner as by our common lawyers,
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And thus a sister with a sister, who

Is related, O my brother, by the same father.

And, if the relation of the grandmothers be equal,

Both of them are called to the succession ;

And a sixth 7s divided between them equally

By the just and the legal mode of partition.

And every female, who claims through one not inheriting,
Has herself no portion of the inheritance.

[5]

And the distant kinswoman is exeluded by the near
By the better opinions: (say now to me, * Enough.”)
And Aere ends the distribution of the sHARES,
‘Withoyt perplexity or intricacy:

And it is just, that we propound the law of nEirsHI®
With every sentence concise and exact.

Now every one, who appropriates all the estatc,
Among the near descendants or relations,

Or who takes what remains after/the portions,

He is distinguished by the title of HEIR *,

As the father, and the grandfather, and his father,
And the son, in a near and a remote degfee,

And the brother, and the brother’s son, and the uncles,
And the master, who generously manumitted Ais slave,
And thus their sons, all of them:

(Be attentive then to what [ pronounce).

And there @s not to the distant, with the near, kinsman
Any share or portion in the inheritance,

And the brother and the uncle by mother and father
Are preferred to those descended by the half blood.
And the son and the brother with females

Have the heirship over them in the estate:

® See A Nurratizé of the Proceedings in the Patna Cuuse, p. 11. Noie b.
The Arabick verb ds'Yaba primarily signifies fo collect and bind together the
branches of a tree: hpuce the secondary sense, (o constitute the heir and heud
of a./a;mi/g/.
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And there is not among women any heiress
Except her, who.kindly freed the enslaved neclz.
And the sisters, if there be danghters,

Take the residue afier their portions.

And the grandfather is.precluded from inheriting
By the father in «fl his three cases;

And thus the grandson by the son: (do not then
Turn aside, in deviation from the clear rules).

[e]
And the grandmothers on each side are excluded
By the mother: (remember this rule,and decide conform=
ably)
And brothers are exchuded by sons
And by the nearest progenitor, as we are taught,
Or by sons’ sons, when there are any;
A number and one arc in this regpect alike,
And the mother’s son remains in exclusion
By the grandfather (remember this with care)
And by the daughters, and the son’s daughters:
(Be very assiduous in committing knowledge to memory}
Besides, the son’s daughters are excluded, when
The daughters take two thinds, O young man,
Exgcept-when a male has the heirship over them
Of the son’s children, by what they assert:
And, afier them, the sisters, who
Descend in proximity from bot/ sides,
When they take their complete portions,
Exclude the weeping daughters of the dead fathers
And, if they have a brother present,
He has the heirship over them, in private and publick,
And the brother’s son is not the heir over
‘Whoever is equal to, or above, him in descent.
And, if thou find a husband and 2 mother inheriting,
And brothers by the mother, thev take eack a third;
And so 1f there be brothers by the mother and the father,
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And the whole estateis comprised intheallotment of shares,
Place them all to ¢he side of the mother,

And consider their father as a rock in the sea,

And divide among the brethren a third of the estate left,
And this 7s the case of mushtaraca, or parcenary.

p!
And now we will enter upon what we desire
Concerning the grandfather and the brothers, as we pro-
, mised.
Incline then thine ear to what I shall say,
And collect at once the whole purport of my words;
And know, that the grandfather has different cases;
I will inform thee of them successively:
And he.has a share with the brothers in them, when
The division redounds not to any loss upon. him.
And sometimes he takes an entire third,
If there be in the distribution any descendants from him,
And there be not.among them any entitled to shares,
(Be content with my explanation without questions)
And sometimes he takes a.third of the remainder
After those, who have portions and provisions ;
‘This, when the dividend is become
Too diminished for the other share by the press of
clatmants.
And sometimes he takes a sixth of the property,
And there is no descendant from him in tAat case;
And he, with females in the diwision, is
Like the brother in his share and his right.
And reckon the father’s children in the number,
- (And leave the mother’s children with the grandfathers)
And, after that number, give to the brethren
Thy just allotment among them on failure of the grand-
father.
And the sister has no share with the grandfather
In what exceeds the case already concluded ;
The consort and the mother, and these two are all of
them, '
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(Know then, for the best of the sect is hé who knows best)
Are called, O friend, the dedariyyah * ;
And they deserve to be remembercd by thee.

(s}
Half then is given to her, and a sixth to him,
Until there is a remainder after the entire shases,
Then they return to the distribution
As before-mentioned: (recollect it, and thank the author)
And, if thou desire a knowledge of computation,
Thou wilt by its means attain the right proceeding ¢
And thou wilt understand divisions and analysis,
.And wilt be acquainted with integers and fractions ;
Extract then the roots in solving problems 4, V
And be not remiss in committing them to memory;
Now they, when the discourse about them is precisey
Are three, to which a remainder belongs,
And, after them, four complete divisorsg
To which o remainder belongs, nor any fraction §.
Now the sixth, thou wilt see, is from six portions,
And the third and the fourth from twelve
And if to an eighth a sixth be added,
‘I'he new root, concerning which the calculation is just,
Becomes four, which twenty follow,
As arithmeticians universally know §.
And these three roots,
If the shares be many, leave a remainder.
And let six come to the connexion of ten
In the known table commonly delineated [},

% The Arabian lexicographers give this name t6 the Ausband or wife,
the mother, the grandfather, and the whole sister ; possibly, because the rules
of suecession are a little disturbed in favour of them.

1+ By é/lyor root, he must mean the denominator of a fraction.

$ He, probably, considers the whole estate as twelre, which has fowr
divisors, besides unit.

§ In our notation (which the Asaticks, if they are wise, will adopt),
P+i=gh

4§ This paiage 1 do net understand, not knowing the tale to which
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And let that follow, which succeeds it in the series,
In the excess, by distinct progressions, to seventeen
And the third number leaves a remainder

Of its eighth part : (procced then, as I direct)

And half and what ranains, or the two halves,
Their root, in the rule concerning them, & two.

[9]
And the third comes obviously from three;
And the fourth s formed from four;
And the eighth, if it be reguired, is from cight;
And these are the second roots,
To which no refnainder belongs: know this ;-
Then pursue the method of verifying it, and distribute s,
And, if thou hast verified the root,
‘The end of lengthened computation is clear gain.
Give then to each person his share, from his root,
Complete, or broken from its remainder.
And, if thou see that the shares cannot be distribyted
To the partakers of the inheritance, follow what js pre-
" scribed,

And seek the way of compendiousness in the work
By multiplication and proportion : this will remove ecror

' from thee, ’
And restore to the whole quantity what agrees with it,
And multiply it by the root, aud be thou vigilant ;
“Whether there be one denomination or more,
Rememberwell,and dismiss from thee doubt and difculty:
And, if thou see multiplicity in the kinds,
‘Then they, by the rule among men,
Are numerically ranged in four terms,
‘The skilful accountant will know them by the rules;
Tha signilar ferm, after it the proportional,

it refors. The sexagesary tabls, which FFallis exhibise in the seventh
chapter of his Algebra, is coramoaly weed o dria for smultiplisation aad
division. See Cuaxpiy, vol. llL p. 155.

VoL, VI, o
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And, after that, the concordant accompanying,

And the fourth s the discordant separated s

(The intelligent man will inform thee of their distinctions)

Take then from the similars one,

And take from the proportionals the rest,

And take the entire number of discordants,

And multiply them by the second ferm; and be nu:
deceived.

[ro}
And, mix the whole quantity with the concordant,
And pursue by it the plainest of ways;
And multiply it into the root, which thou hast investigated.
And compute what is the sum, and what it amounts to;
And divide it; and, if the division be just,
The illiterate and the eloquent man will equally know it*:
And this is the whole of the computation,
(The work thus proceeds in similar cases)
Without prolixity or digression ;
Be satisfied then with what it eontains; for it is suflicient?,
And if one person die before the distribution,
Make the shares just, and know his proper division ;
And state for him a fresh question, as it
Has been distinctly explained, in what precedes:
And copsider ; and, if the shares agree,
Take them ; thou art right ; the quantity is complete;
And mix it, or all of them, into the preceding,
If there be not an agreement between them,

® The preceding ¥erses contain an awkward rule of practice ; but it
hence appears, that Chardin was mistaken, when he asserted, that neir
ther the Indians nov Persiame of his time were at all acquainted with the
© mmon prmtical rules : soe his chapter on the Persian Arithimtinke,

4 It can only be of yse, a5 an artificial memory, to those who al-
ready know the rufes, but is insufficlent for the teaching of them.
These two or three. pages are very enigmatical ; but I' should not de.
spale of explainiag dliem, if I had leisdre g0 read a few arithmetica
bodlenof the Arab: & Persians. '
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And the new shares into the_former shares

.'Sle blended, or into the entire quantity;

And every share into the aggregate of the second
Is mixed, or into the whole quantity, manifesdy:
And this is the method of mondsakhah* ;

Mount then by it the lofty degrees of excellence.
And, if there be among the claimants of the estate
A real hermaphrodite, removing all doubts,
Distribute to the less evident and to the certain;
Thou wilt allot with justice the clear portion 3
And this is the rule of pregnant women, -

Which is founded on the certain, and the less evtden?.

[11]
And, if many kinsmen die by ruis or drowning;
Or a calamity overwhelming all, a8 fire,
And the case of the survivor be not known,
And one deceased cannot be heir to another deceased,
Reckon them all, as if they were strangensy
And this is the sound and true determination.
And now the discourse hps come to what we-desired
Concerning the distribution of estates, sp that it is made
clear,
By way of short hint and allusion,
Explained in an abbreviation of the sense.
Praise then to cop in perfectionm,
Praise, abundant, complete in eternity;
And let us ask forgiveness for our defects,
And the best of what we hope in the place aspired to,
And pardon for what is passed of our sins,
And a covering for what is passed of our faults
And the fairest of salutations and benisons

» The grammatians, translated by Golius, thus explain the word to

£.dsolh or mondsakhgk : ¢ Mors et successio continua heredum, quae fit

- integri mapente et indivisi hmreditate ;" but the last words convey
&0 adequate idea of the thing.

o 2
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On the prophet, the pure, the illustrious,

Mo AMMED, the best of created beings, the last of prophcts,
And on his family, bright with glorious qualities,

And his compﬁnions, the excellent, the noble,

The spotless, the exalted, the beneficent !

And our sufficient help is op ! O all-sufficient !

Endued with greatness,andwith power,and with clemency

The work is anded. Praise be to cop,
The ruler of worlds! and his blessing
And peace on our lord
MoxaMMED, the Unlettered Prophet,
And on his family and his companions,
The excellent, the unblemished f
On Friday night, one of the four nights
at the close of Skewd! in the year
seven hundred and twelve *
The Transeriber, surnumed
FAXHRO'L $A'BIKA'NI
(ot Excelling kis Predecessors)
confides in Gop Most High -
May cop forgive his sins!

® ¥.C. 1348,
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PREFACE

THE two Mufelman authors, whom I now in-
troduce to my countrymen in India, are Shaikk
Sira'ju’'DDI'N, a native of Sejdvend, and Sayyad
SHARTF, who was born at Furjin in Kbwdrezm
near the mouth of the Oxus, and is faid to have
died, at the age of {eventy-fix years, in the city
of Shirdz: their compofitions have equal au-
thority in all the Mobammedan courts, which
follow the fyftem of Asv’ Hanr'rau, with
thofe of LirtLeTOoN and CokE in the courts at
Wefiminfter; and there is, indeed, a wonderful
analogy between the works of the old Are-
bian and Englifh lawyers, and between thofe of
their feveral commentators; with this differ-
ence in favour of our own country, that Lir-
FLETON is always too clear to need a glofs, and
with this difference in favour of the Araby, that
the fole object of SHARI'F was to explain and
illuftrate his text, without an oftentatious dif-



200 PREFACL.

play of his own erudition ; but, when it is ad-
mitted, that a .defire of extreme brevity has
often made the Sirdjiyyah obfcure, the reader
thould in candour allow, that every author muft
appear to great difadvantage in a literal tranfla-
tion, c(pccxally when his own idiom differs to-
tally from that of his tranflator, ®hen his terms
of art muft be rendered by new words, which
ufe alone can make eafy, and when the fyftem,
which he unfolds to his countrymen, has no re-
{emblance to any other, that the world: ever
knew. In the Sharifiyyah (for that is the po-

ular title of the .rabian comment) we find
ﬁttlc or no obfcurity; and, it there be a fault
in the book, it is a fcrupulous minuteness of
explanation, and a needlefs anxiety to remove
every little cloud, which the rcader bimfelf
might dx(pcrfe by the flighteft exertion of his
intelle€t. Both works were tranflated into Per-
Jian by the order of M. Hastincs; and the
tranflation, which bears the name of Maulavi
Murammep Ka'sim, muft appear exccllent,
and would be really ufeful, to fuch as had not
accefs to the Arabick originals; but the text
and comment arc blended without any dif-
crimination, and both are fo intermixed with
‘the notes of the tranflator himfelf, that it 1s
often impoffible to feparate what is fixed law
from what is merely his own opinion: he has
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alfo erred (though it be certainly a pardonable
errour) on the fide of clearnefs, and has made
his work fo tedioufly. perfpicuous, that it ﬁlls,l
inclufively of a turgid and flowery dedication,
about fix hundred pages, and a faithful verfion
of it in Englfb would occupy a very large
volume.

If the pains, which have been taken to render
my own work as complete. as poffible, be mea-
fured by the fize of it; they muft be thought
very inconfiderable; but in truth no greater
pains could have been taken with any work ;
and it would have been a far cafier tafk to-have
dictated or written a verbal tranflation of the
two comments on my text, than to have made
a careful feleftion of all that is important in
them; for which purpofe T perufed each of
them three times with the utmoft attentigh, and
have condenfcd in little more than fifty. {hort
pages the fubftance of them both, without any
fuperfluous paffage, that 1 thould with to be re-
trenched, and with as much perfpicuity as I
was able to give, in fo fhort a compafs, to a
{yftem in fome parts rather abftrufe: left men
of bufinefs, for whom the book is infended,
fhould be alarmed at firft fight by the magni«
tude of it, 1 have omitted all the minute criti-
cifm, various readings, and curious Arabian li=
terature ; moft of the anecdotes concerning old
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lawyers, nd all their fubtil controverfies with
the arguments on both fides; together with the
demenftrations of arithmetical rules and the
.very long procefles, aftet the prolix method of
the Arabs, in words inftead of figures.  Practi-
cal utility being my ultimate objeét in this work,
I had nothing to do with literary curiofities,
how agreeable foever they might have been in
their proper places ; but, in order to attain that
object by a full explanation of every thing ufe-
ful in my text, I was under a neceflity of retain-
ing the Arabian phrafeology both in law and
arithmetick, and muft requeft the Englifb reader
to difmifs from his mind, while he ftudies the
Sirdjiyyab, thofe appropriated fenfes, in which
many of our words, as keir, inkeritance, roof,
and the like, are ufed in our own fyftems., Oue
Arabich word I was at a lofs to tranflate pre-
cifely in our language without circumlocution :
the chief problem, in the diftribution of eflates
among Mufelman heirs, is to find the leaff num-
ber, by which an eflate muft be divided, fo that all
tbe fhares and the refidue may be legally difiribut-
edwithout a fraftion: this they call integration;
but, if I conld have hazarded fuch a word in
Engilifh, the frequent repetition of it would
have been extremely harth ; and I have gene-
rally called it arrangement or wverification, which
are popular fenfes of the Arabick verbal neun ;
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but the number fought, or, to ufe the Arabian
expreffion, the integrant of the café, 1 have ufu-
ally named the divifor of the eftate.

It will be feen in the Sirdjiyyah, that the {yf-
tem of ZA1p, though in part exploded by ABv
HanN¥FAH, had very powerful fupporters, and
its author is always mentioned in terms of re-
fpett: it is the fyftem, which I publifhed at
London above ten years ago; and I am not fur-
prifed, that, without a native affitant or even a
marginal glofs, I could not-then interpret the
many technical words, which no dictionary
explains, except in their popular fenfes; but,
though my literal verfion of the tract by Armu-
TAKANNA feems for pages together like a ftring
of enigmas, yet the following work makes every
fentence in it perfeétly clear ; and the original,
which was engraved from a very old manu-
fcript, appears to be a lively and elegant epi-
tome of the law of inheritance according to
Za1p, but manifeftly defigned to affift the me-
mory of young ftudents, who were to get it by
heart, when they had learned the rules from
fome longer treatife, or from the mouths of
their preceptors. This may be no improper
place to inform the reader, that, although Arv
Hawnrsan be the acknowledged head of the
prevailing fe&, and has given his name to it
yet {fo great veneration is thown to Asu Yu.
su¥ and the lawyer MunamMmEeD, that, when
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they both diffent from their matter, the Mue/s
man judge is at liberty to adopt either of the twa
decifions, which may feem to him the mare
confonant to reafon, and founded or the better
aythority.

I am ftrongly difpofed to believe, that no
poffible queftion could occur on the Mokamme-
dan law of {ucceffion, which might not be ra-
pidiy and correctly au{wcr:d by the help-of this
work ; but it would be eafy to confirm or in-
validate my opinion by the following method,
Let one capital letter, or more, if neceflary,
feprefem-each of the fharers, refiduaries, and
diftant heirs; and let thofe letters he the ihi.
tials of the feveral words, in aid of the memory,
but fo chefen (as without difficulty they may
be) that all may be di&'crcnt; let them be
placed in alphabetical order, and conpefted by
the fign of addition; let an enumeration bg
then made, by the known rule, of ajl the pofli-
ble cafes, in which they can occur, two and
two, three -and three, and fo forth; let them
accordingly be arranged in tables from the
foweft number to the higheft; and let the thare
or allotment of each be fet above the letter,
in the.place of an exponent, If the queftion
then were propofed, in what manner the pra-
perty of HINpA muft be diftributed among her
daugbter, herx fifter by the fame father only, and
the deugbter of ber fon, the table of the third
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clafs would exhibit this formula D 3 ¢ DF &
+ DS %; or, if AMRU had left his wife, twe
dangbters, and both.bis parents, the formula in
.the fourth table wauldbe.2 D 43 + Fy% + M &,
+ W 2 ; where the denominator of the index
would be the integrant, as the Arabs call it, of
the cafe, and the numerator would point out
the feveral allotments: thus might we con-
ftru@ a fct of tables, mathematically accurate,
in which the legal diftribution, in cvery poffible
cafe, might be feen in a moment without
thought and even without learning ; and fuch
a blind facility, though not very confiftent with
the dignity of fcience, would certainly be can-
venient in pracice. We might alfo arrange the
whole in a fynthetical method (of all the moft
luminous and fatisfa&tory) by beginning with
the fentences of the Koran, as with indubitable
axioms, followed by the genuine oral sazrims
of MunamMMmeD; by fubjoining the points, on
which all the learned have at length agreed,.
and by concluding with cafes deduced from
thofe three fources of juridical knowledge, to
which there fhould be conftant references by
numbers in the manner of geometricians: this
method [ propofe to adopt in the Digeft, from
which I have feparated the Sirdjiyyab, becaufe
it {eemed worthy of being exhibited entire, and
may be confidered as Inftitutes of Arabian Law
oh the important title, mentioned by the Briti/b
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legiflature, of inberitance.and fucceffient to lands,
rents, and geods.

Unlefs I am greatly deceived, the work, now
prefented. to the public, decides the queftion,
which has been ftarted, whether, by the Mogul
conflitution, the fovereign be not the fole proprictor
of all the land in his empire, which he or his pre-
deceffors have not gramted to o fubject, and his
betrs 3 for nothing can be more certain, than
that land, rents, and goods are, in the language of
all Mohammedan lawyers, property altke aliena-
ble and nheritable ; and fo far is the fovereign
from having any right of property in the goods
or lands of his pcople, that even efcheats arc
never appropriated to his ufe, but fall into a
fund for the relief of the poor. SHARIF ex-
prefsly mentions flelds and boufes as inherita-
ble and alicnable property: he fays, that a
boufe, on which there is a lien, fhall not be
fald to defray even funeral expenfes; that, if
a2, man dig a well in bis own field, and another
mao perith by failing into it, he incurs no guilt ;
but, if he bad trefpafled on the field of another man,
and had been the occafion of death, he muft pay
the price of blood; that bui/dings and trees pafs by
a fale-of land, though not converfely; and he al-
ways exprefles what we call property by an em-
phatical word implying dominion. Such dominion,
fays he, may be acquired by the act of parties,
a in the cafe of contraé?s, or, by the a& of
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{aw, as in the cafe of defcents ; and, having ob
ferved, that freedom is the civil exiftence and life
of a man; but flavery, his death and annibslation,
be adds, becaufe frecdom eftablifbes bis right of
property, which chiefly diftinguifbes man from other
animals and from things inanimate ; {o that he
would have confidered fibjects without property.
(which, as he fays_in another place, comprifes
every thing that a man may fell, or give, or leave
for his beirs) as mere flaves without civil lifes yed
SuARrIF was beloved and rewarded by the very.
conqueror, from whom the imperial houfe of:-
Dehli boafted of their defcent. The Kardn
allots to certain kindred of the deceafed fpeci-
fick thares of what he left, without a {yllable in,
the book, that intimates a fhade of diftin&ion
between realty and perfonalty; there is there-
fore no fuch diftinétion, for interpreters muft
make none, where the law has not diftinguifh-
ed: as to MunamMmep, he fays in pofitive
words, that if a man leave either property, on
rights, they go to his lreirs; and SHARIF adds,
that an heir fucceeds to his anceftor’s effate with
an abfolute right of ownerfhip, right of poffeffion,
and power of alienation. Now I am. tully.
perfuaded, that no Mufelman. prince, in any
age or couantry, would have harboured a
thought of controverting thefe authorities.
Had the do&rine lately broached been fuggeft-
ed to the ferocious, but politick and. relicious.
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OMAR, he would in his beft mood have afked
his connfello fternly, whether he imagined
himfelf wifer than Gop and his Prophet, and,
in one of his paffionate fallies, would have
fpurned him as a blafphemer from his prefence,
had he been even his deareft friend or his ableft
general : the placid and benevolent AL1 would
have given a harfh rebuke to fuch an advifer;
and AuraNczr’s himfelf, the bloodieft of af-
faffins and the moft avaricious of men, would
not have adopted and proclaimed fuch an opi-
nion, whatever his courtiers and flaves might
have faid, in their zeal to aggrandize their
mafter, fo a foreign phyfician and philofopher,
who too haftily believed them, and afcribed
to fuch a {yftem all the defolation, of which he
had been a witnefs. Congqueft could have
made no difference; for, either the law of the
conquering nation was eftablithed in India, or
that of the conquered was fuffered to remain:
if the firft, the Korasn and the diffa of MuHAM-
MED were fountains, too facred to be violated,
both of public and private law; if the fecond,
there is an end of the debate; for the old Hin-
dus moft affuredly were abfolute proprietors of
their land, though they called their fovereigns
Lords of the Earth; as they gave the title of
Gods on Earth to their Brdimens, whom they
punifhed, neverthelefs, for #heft with all due fe-
verity, Should it be urged, that, although an
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Indian prince may have no right, in his executive
capacity, to the land of his fubjeds, yet, as the
fole Jegiflative power, he is above control; 1 an
fwer firmly, that Indian princes never had, nor
pretended to have, an unlimited legiflative au-
thority, but were always under the control of
laws believed to be divine, with which they
never claimed any power of difpenfing.

I am happy in an opportunity of advancing
thefe arguments againft a doétrine, which I
think unjuft, unfounded, and big with ruin; for,
in the courfe of nine years, I bave feen enough
of thefe provinces and of their inhabitants, to
be convinced, that, if we hope to make our go-
vernment a blefling to them and a durable be-
nefit to ourfelves, we muft realize our hope,
not by wringing for the prefent the largeft pof-
fible revenue from our Afatick {ubjelts, but by
taking no more of their wealth than the publick
exigencies, and their own fecurity, may ac-
tually require; not by diminithing the znferef?,
which landlords muft naturally take in zdesr
own fail, but by augmenting it to the utmoft,
and giving them affurance, that it will defcend
to their heirs: when their laws of property,
which they hterally hold facred, fhall in prac
tice be fecured to them; when the land-tax
thall be fo moderate, that they cannot have a
colourable pretence to rack their

VOL, VI, P
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when they fhall have a well grounded confi-
dence, that the proportion of it will never be
raifed, except for a time on fome great emer-
gence, which may endanger all they poffefs;
when either the performance of every legal
contrac thall be enforced, or a certain and ade-
quate compenfation be given for the breach of
it; when no wrong thall remain unredrefled,
and when redrefs fhall be obtained at little ex-
penfe, and with all the fpeed, that may be con-
fitent with neceflary deliberation; then will
the population and refources of Bengal/ and Ba-
har continually increafe, and our nation will
have the glory of conferring happinefs on con-
fiderably more than #wenty-four millions (which
is at leaft the prefent number) of their native
inhabitants, whofe cheerful induftry will enrich
their benefa@ors, and whofc firm attachment
will fecure the permanence of our dominion.
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INTRODUCTION.

IN THE NAME OF THE MOST MERCI-
FUL GOD!

PRAISE ¢ to GOD; the Lord of o/ worlds
the praife of thofe who give Him thanks! And
His blefling on the beft of created beings, MU-
HAMMED, and his excellent family! The Pro-
phet of GOD (on whom be his blefling and
peace!) faid: * Learn the laws of inheritance,
“and teach them to the people; for they are
“ one half of ufeful knowledge.” Our learn-
ed in the law (to whom GOD be merci-
ful!) fay:" ¢ There belong to the property of
“a perfon deceafed four fucceffive duties 7o
“ be performed by the magifirate : firft, his fune-
“ ral ceremony and burial without fuperfluity
¢ of expenfe, yet without deficiency; next, the
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“ difcharge of his juft debts from the whole of
“ his remaining effetts; then the payment of
¢ his legacies out of a third of what remains
< after his debts are paid; and, laftly, the diftri-
“ bution of the refidue among his fucceffors, ac<
¢ cording to the Divine Book, to the Traditions,
“and to the Affent of the Learned.” ‘They
begin with the perfons entitled to fhares, who
are fuch as have each a fpecifick fhare allotted
to them in the book of Almighty GOD; then
they proceed to the refiduary heirs by relation,
and they are all fuch as take what remains of
the inheritance, after thofe who are entitled to
fhares; and, 'if there be only refiduaries, they
take the whole property: next to refiduaries for
fpecial caufe, as the mafter of an enfranchifed
flave and his male refiduary heirs; then they
return to thofe entitled to fhares according to
‘their refpe&ive rights of confanguinity; then to
the more diftant kindred; then to the fucceflor
by contrad; then to him who was acknow-
ledged as a kinfman through another, fo as not
to prove his confanguinity, provided the de-
ceafed perfifted in that acknowledgement even
till he died; then to the perfon, to"whom the
whole property was left by will; and laftly to
the publick treafury.
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On Impediments to Succeffion.

IMPEDIMENTsS to fuccefion are four; 1,
{ervitude, whether it be perfe&t or imperfe& ; 2,
homicide, whether punifhable by retaliation, or
expiable; 3, difference of religion; and 4, dif-
ference of country, either actual, as between an
alien enemy and an alien tributary; or qualified,
as between 2 fugitive and a tributary, or between
two fugitive enemies from two different ftates :
now a ftate differs from another by having dif-
ferent forces and fovereigns, there being no
community of protetion between them,

e )

On the Dollrine of Shares, and the Perfons
entitled to them.

THe furud, or fhares, appointed in the book
of Almighty GOD, are {ix: a moiety, a quarter,
an eighth, two thirds, one third, and a fixth,
fome formed by doubling, and Jfome by halving.
Now thofe entitled to thefe fhares are twelve
perfons ; four males, who are the father and the
true grandfather or other male anceftor, how
high foever in the paternal line, the brother by
the fame mother, and the hufband; and eight
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females, who are the wife, and the daughter,
and the fon's daughter, or other female de-
fcendant how low focver, the fifter by one
father and mother, the fifter by the father’s
fide, and the fifter by the mother’s fide, the
mother, and the true grandmother, that is, the
who is related to the deceafed without the
intervention of a falfe grandfather. (A falfe
male anceftor is, where a female anceftor inter-
venes in the line of afcent.) The father takes
in three cafes; 1, an abfolute fhare, which is a
{ixth, and that with the fon, or fon’s fon, how
low foever; 2, a legal fhare, and a refiduary
portion alfo; and that with a daughter, or a
fon’s daughter, how low foever in the degree
of defcent; 3, he has a fimple refiduary title,
on failure of children and fon’s children, or
‘other low defcendants. ' The true grandfather
has the fame intereft with the father, except in
four cafes, which we will mention prefently, if
it pleafe GOD ; but the grandfather is excluded
by the father, if be be living ; fince the father is
the mean of confanguinity between the grand-
father and the deccafed. The mother’s children
alfo take in three cafes: a fixth is the fhare of
one only; a third, of two, or of more: males
and females have an equal divifion and right ;

but the mother’s children are excluded. by
children of the deceafed and by fon’s children,
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how low {oever, as well as by the father and
the grandfather; as the learned agree. The
hufband takes in -two cafes; half, on failure
of children, and fon’s children, and a fourth,
with children or fon’s children, how low foever
they defcend,

| )

On Women,

Wives take in two cafes; a fourth goes to
one or more on failure of children, and fon's
children how low foever; and an eighth with
children, or fon's children, in any degree of
defcent. Daughters begotten by the deceafed
take in three cafes: half goes to one only, and two
thirds to two or more; and, if there be a fon, the
male has the fhare of two females, and he
makes them refiduarics. The fon’s daughters
are like the daughters begotten by the dcceafed;
and they may be in fix cafes: half goes to one
only, and two thirds to two or more, on failure
of daughters begotten by the deceafed; with a
fingle daughter of the deccafed, they have a
fixth, completing (with the daughter's balf),
two thirds; but, with two daughters of the
deceafed, they have no fhare of the inheritance,
unlefs there be, in an equal degrec with, or in a
lower degree than, them, a boy, who makes
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them refiduaries. .As to the remainder between
them, the male has the portion of two females;
and all of the fon’s daughters are excluded by
the fen himfelf. -

If a man leave three fon’s daughters, fome of
them in lower degrees than others, and three
daughters of the fon of another fon, fome of
them in lower degrees than others, and three
daughters of the fon’s fon of another fon, fome
of them in lower degrees than others, as in the
following table, this js called the cafe of zq/bbil.

FIRST SET. SECOND SET. THIRD SET.
Son, Son, Son,
Son, Daughter, Sou, Son,

Son, Daughter, Sdén, Daughter, Son,
Son, Daughter, Son, Daughter, Son, Daughter,

| .
Son, Daughter, Son, Daughter,
|

Son, Daughter.

Here the eldeft of the firft line has none
equal in degree with her; the middle one of the
firft line is equalled in degree by the eldeft
of the fecond; and the youngeft of the firft line
is equalled by the middle one of the fecond,
and by the eldeft of the third line; the youngeft
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.of the fecond line is equalled by the middle one
‘of the third line, and the youngeft of thé third
fet has no equal in degree.—When thou haft
comprehended this, then we fay: the eldeft of
the firft line has a moiety; the middle one of
the firft line has a fixth together with her equal
in degree to make up two thirds; and thofe in
lIower degrees never take any thing, unlefs there
be a fon with thern, who makes them refidu~
aries, both her who is equal to him in degree,
and her who 1s above him; but who is not en-
titled to a fhare: thofe below him are excluded.

Sifters by the fame father and mother may
be in five cafes: half goes to one alone; two
thirds to two or more; and, if there be brothers
by the fame father and mother, the male has
the portion of two females; and the females
become refiduaries through him by reafon of
their equality in the degree of relation to the
deccafed ; and they ta..e the refidue, when they
are with daughters, or with fon’s daughters, by
the faying of Him, on whom be blefling and
peace! ‘¢ Make fifters, with daughters, refi-
“¢ duaries.”

Sifters by the fame father only are like fifters
by ‘the fame father and mother, and may be
in feven cafes: half goes to one, and two thirds
to two or more on failure of fifters by the fame
father and mother; .and with one fifter by
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the fame father and mother, they have a fixth,
as the complement of two thirds; but they have
no inheritance with two fifters by the fame
father and mother, unlefs there be with them a
brother by the fame father, who makes them
refiduaries; and then the refidue is diffributed
among them by the facred rule ““ to the male
“ what is equal to the fhare of two females.”
The fixth cafe is, where they are refiduaries
with dauglhters or with fon’s daughters, as we
have before ftated 7.

Brothers and fifters by the fame father and
mother, and by the fame father only, are all
excluded by the fon and the fon’s fon, in how
low a degree foever, and by the father affo, as it
is agreed among the learned, and even by the
grandfather according to ABU HANIFAH, on
whom be the mercy of ALMIGHTY GOD!
‘And thofe of the half-blood are alfo excluded by
the brothers of the whole blocd.

The mother takes in three cafes: a fixth
with a child, or a fon’s child, even in the loweft
degree, or with two brothers and fifters or more,
by whichever fide they are related ; and a third
of the whole on failure of thofe juft-mentioned ;
and a third of the refidue after the fhare of the
hufband or wife; and this in two cafes, either
when there are the hufband and both parents,
or the wife and both parents: if there be. a



O¥ INHERITANCE. 291

grandfather inftead of a father, then the mother
takes a third of the whole property, though not
by the opinion of ABU YUSUF, on whom be
GO0D’s mercy! for he fays, that in this cafe alfo
fhe has only a third of the refidue. The grand-
mother has a fixth, whether fhe be by the
father or by the mother, whether alone or with
more, if they be true grandmothers and equal
in degree; but they are all excluded by the
mother, and the paternal female anceftors alfo
by the father; and in like manner, by the
grandfather, except the father's mother, even
in the higheft degree; for fhe takes with the
grandfather, fince fhe is not re/ated through him.
The neareft grandmother, or female ancefior,
on cither fide, excludes the more diftant grand-
mother, pn whichever fide fhe be; whether the
nearer grandmother be entitled to a fhare of the
inheritance, or be herfelf excluded. When a
grandmother: has but one relation, as the fa-
ther’s mother’s mother, and another has two
fuch relations, or more, as the mother's mo-
ther’s mother, who is alfo the father’s father’s
mother, ac¢cording to this table,
Mother Mother

d

Mother Father Mother

7

Father - Mother
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then a fixth is divided between them, according
to ABU YUSUF, in maieties, refpet being
had to their perfons; but, according to MU-
HAMMED (on whom be GOD’s mercy!) in.
thirds, refpe being had to the fides.

On Refiduaries,

RESIDUARIES by relation o the deceafed are
three: the refiduary in his own right, the refi-
duary in another’s right, and the refiduary
together with another. Now the refiduary in
his own right is every male, in whofe line of
relation to the deceafed no female enters; and
of this fort there are four claffes; the offspring
of the deceafed, and his root; and the offspring
of his father and of his neareft grandfather, a
preference being given, I mean a preference in
the right of inheritance, according to proximity
of degree. The offspring of the deceafed are
his fons f7/; then their fons, in how low a de-
gree foever: then comes his root, or his father;
then his paternal grandfather, and their pater-
nal grandfathers, how high foever; then the
offspring of his father, or his brothers; then
their “fons, how low foever; and then the off-
{pring of his grandfather, or his uncles: then
their fons, how low foever. Then the firength
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of confanguinity prevails: I mean, he, who has
two relations is preferable to him, who has enly-
one relation, whether it be male or female, ac-
cording to" the faying of Him, on whom be
peace! ¢ Surely, kinfmen by the fame father
“ and mother fhall inherit before kinfmen by
“ the fame father only:” thus a brother by the
fame father and mother is preferred to a brother
by the father only, and a fifter by the fame
father and mother, if the become a refiduary
with the daughter, is preferred to a brother by
the father only; and the fon of a brother by the
fame father and mother is preferred to the fon
of a brother by the fame father only; and the
rule is the fame in regard to the paternal uncles
of the deceafed; and, after them, to the paternal
uncles of his father, and, after them, to the
paternal uncles of his grandfather.

The refiduaries in another’s right are four
females; namely, thofe whofe fhares are half
and two thirds, and who become refiduaries in
right of their brothers, as we have before men-
tioned in their different cafes; but fhe who has
no fhare among females, and whofe brother
is the heir, doth not become a refiduary in his
right; as in the cafe of a paternal uncle and a
paternal aunt.

As to refiduaries together with others: fuch is
every female who becomes a refiduary with
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another female; as a fifter with a daughter, as
we have mentioned before. The laft refiduary
is the-mafter of a freedman, and then his refidu-
ary heirs, in the order before ftated ; according
to the faying of Him, on" whom be -bleffing
and peacc! “ The mafter bears a relation like
% that of confanguinity;”’ but females have
nothing among the heirs’ of a manumittor,
according to the faying of Him, on’ whom be
bleffing and peace! ¢ Women . have nothing
* from their relation to‘freedmen, except when
“ they have themf{elves manumitted a flate; -or
¢ their freedman has manumitted one, or they
¢ have fold a manumiffion to a flave, or their
¢¢ vendee has fold it to his {lave, or they have
« promifed manumiflion after their death, or
* their promifee has promifed it after his death,
“ or unlefs their freedman or freedman’s freed-
“ man draw a relation fo them.”

If the freedman leave the father and fon of
his manumittor, then a fixth of the right over
the property of the freedman vefts in the father,
and the refidue in the fon, according to ABU
YUSUF; but, according to both ABU HANI-
FAH and MUHAMMED, the whole right
vefts in the fon; and, if a fon and a grandfather
of the manumittor be left, the whole right over
the freedman goes to the fon, as all the learned
agree.© When a man poflefles as'his flave.a
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kinfman in a prohibited degree, he manumits
hm, and his right vefts in him; as if there be
three daughters, the youngeft of whom has
twenty dindrs, and the eldeft, thirty; and they
two buy their father for fifty dindrs; and after-
wards their fathet die leaving fome property;
then two thirds of it are divided in thirds
among them, as their legal fhares, and the
refidue goes in fifths to the two who bouglit
their father; three fifths to the eldeft and two
fifths to the youngeft ; which may be fettled by
dividing the whole into forty-five parts,

On_Extlufion.

BxcLusIoN is of two forts: 1. Imperfelt, ot an
exclufion from one fhare, and an admiffion to
another; and this takes place in refpeét of five
perfons, the hufband or wife, the mother, the
fon’s daughter, and the fifter by the fame father;
and an explanation of it has preceded. 2. Perfelt
exclufion: there are two fets of perfons having a
claim to the inheritance: one of which fets is
not excluded entirely in any cafe ; and they are
fix perfons, the fon, the father, the huiband,
the daughter, the mother, and the wife ; but the
other fet inherit in one cafe xad in another cafe

VOL. VI. o
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are excluded. This is groundad on two princi-
ples; one of which is, that “ whoever is related
“ to the deceafed through any perfon, fhall not
« inherit, while that perfon is living;” as a
fon’s fon, with the fon; except the mother’s
children, for they inherit with her; fince the
has no title to the whole inheritance: the fecond
priuciple is, “ that the neareft of 4/ood muft take,”
and who the neareft is, we have explained iz ¢the
chapter on refiduaries. <A perfon incapable of
inheriting doth not exclude any one, a¢ /eqf in
our opinion ; but, according to IBNU MASUUD
(may GOD be gracious to him!) he excludes
imperfe&ly; as an infidel, a murderer, and a
flave. A perfon excluded may, as all the Jearned
agree, exclude otbers; as, if there be two brothers
or fifters or more, on which ever fide they are,
they do not inherit with the father of the de-
ceafed, yet they drive the mother from a third
to a fixth,

On the Divifors of Shares.

Kn~Now, that the fix fhares mentioned in the
book of Almighty GOD are of two forts: of
the firft are a moiety, a fourth, and an cighth;
and of the fecond fort are two thirds, a third,
and a fixth,. as the fradtions are halved and
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doubled. Now, hen any of thefe fhares oc-
cur in cafes fingly, the divifor for each thare is
that number which gives it its name (except
half, which is from two), as a fourth denomi-
nated from four, an eighth from eight, and a
third from three : when they occur by two or
three, and are of the fame fort, then each inte=
gral number is the proper divifor to produce its
fraction, and alfo to produce the double of that
fracion, and the double of that, as fix produces
a fixth, and likewife a third, and two thirds;
but, when half, which is from the firtt fort, is
mixed with all of the fecond fort or with fome
of them, then #he divifion of the eftate mufi be by
fix ; when a fourth is mixed with all of the fe-
cond fort or with fome of them, then the divi-
fion muft be into twelve; and when an eighth
is mixed with all of the fecond fort, or with
fome of them, then it muft be into four and
twenty parts.

On the Increafe.

AUL, or increafe, is, when fome fralion re-
mains above the regular divifor, or when the
divifor is too fmall to admit one fhare. Kunow,
that the whole number of diviforsis feven, four

02
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of which have no increafe, have, two, three,
four, and eight; aiid three of them have an in-
creafe. The divifor, {ix, is, therefore, increafed
by the di/ to ten, either by odd, or by even,
numbers ; twelve is raifed to feventeen by odd,
not by even, numbers; and twenty-four is
raifed to twenty-feven by one increafe only; as
in the cafe, called Mimberiyya (or a cafe an-
fwered by ALI when he was in the pulpit)
which was this, ¢ 4 man left a wife, tweo
dauvghters, and both his parents.” After this
there can be no iucreafe, except according to

IBN MASUUD (may GOD be gracious to
him ) for, in his opinion, the divifor twenty-
four may be raifed to thirty-one; as zf" a man
Jeave a wife, his mother, two fifters by the fame
parents, two fifters by the fame mother only,
and a fon rendered incapable of inheriting.

On the Equality, Proportion, Agreement, and
Difference of two Numbers.

THE temdthul of two numbers is the equality
of one to the other; the redékhul is, when the
fmaller of two numbers exa&tly meafures the
larger, or exhaufts it; or we call it reddkbul,
‘when the larger of two numbers is divided ex-
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actly by the finaller; or we may define it thus,
when the larger exceeds.the fmaller by one
number or more equal to it, or equal to the
larger; or it is, when the fmaller is an aliquot
part of the larger, ag three of nine. The za-.
wadfuk, or agreement, of two nﬁmbcrs is, where
the fmaller does not exactly meafure the larger,
but a third number meafures them both, as
eight and twenty, each of which is meafured by
four, and they agree in a fourth; fince the
number meafuring them is the denominator of
a fraGtion common to both. The tabdyun of
two numbers is, when no third number what-
ever meafures the two difcordant numbers, as
nine and ten. Now the way of knowing the
agreement or difagreement between two differ-.
ent quantities 1s, that the greater be diminithed
by the fmaller quantity on both fides, once or
oftener, until they agree in one point 3 and if
they agree in unit only, there is no numerical
agreement between them; but, if they agree
in any number, then they are [faid to be) mu-
tawdfik in a fraction, of which that number is
the denominator ; if two, in half; if three, in
a third; if four, in a quarter; and {o on, as far
as ten; and, above ten, they agree in a frac-
tion; I mean, if the number be eleven, the
fration of eleven, and, if it be fiftecn, by the
fracion of fifteen, Pay attention to this ru/.
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On Arrangement.

In arranging cafes there is need of feven
principles; three, between the fhares and the
perfons, and four between perfons and perfons.
Of the three principles the firft is, that, if the
portions of all the clafles be divided among
them without a fraétion, there is no need of
multiplicatian, as i/ @ man leave both parents
and two davghters. The fecond is, that, if the
portions of one clafs be fraétional, yet there be
an agreement between their portions and their
perfons, then the meafure of the number of
perfons, whofe fhares are broken, muft be mul-
tiplied by the root of the cafe, and its increafe,
if itbe an increafed cafe, as #f @ man leave both
parents and ten daughters, or a4 weman leave
a bhufband, both parents, and fix daughters.
The third principle is, that, if their portions
leave a fralion, and there be no agreement
between thofe portions and the perfons, then
the whole number of the perfons, whofe fhares
are broken, muft be multiplied into the root of
the cafe, as if @ woman leave her hufband and
five fifters by the fame father and mother. Of
the four other principles the firft is, thar, when
there is a frational divifion between two clafles
or more, but an equality between the numbers
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of the perfons, then the rule is, that one of the
numbers be multiplied into the root of the cafe;
as if zhere be fix daughters, and three grandmo-
thers, and three paternal uncles. The fecond
is, when fome of the numbers equally meafure
the others; then the rule is, that the greater
number be multiplied into the root of the cafe;
as, #f @ man leave four wives and three grand-
mothers and twelve paternal uncles, The third
1s, when fome of the numbers are mutawdfik,
or compofit, with others; then the rule is, that
the meafure of the firft of the numbers be mul-,
tiplied into the whole of the fecond, and the
produét into the meafure of the third, if the
product of the third be mutawdfik, or, if not,
into the whole of the third, and then into the
fourth, and f{o on, in the fame manner; after
which the produét muft be multiplied into the
root of the cafe: as, if @ man leave four wives,
cighteen daughters, fifteen female anceftors,
and fix paternal uncles. The fourth principle
is, when the numbers are mutabdyan, or not
agreeing one with another; and then the rule
is, that the firft of the numbers be multiplied
into the whole of the fecond, and the produtt
multiplied by the whole of the third, and that
produ@ into the whole of the fourth, and the
Jaft product into the root of the cafe; as, #f 4
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man leave two wives, (ix female anceftors, tcn
daughters, and {even paternal uncles.

Seltion.

WHEN thou defireft to know the fhare of
each clafs by arrangement, multiply what each
clafs has from the root of the cafe by what thou
hatt already multiplicd into the root of the cafe,
and the produé is the fhare of that clafs; and,
if thou defireft to know the fhare of each indi-
vidual in that clafs by arrangement, divide what
each clafs has from the principle of the cafe by
the number of the perfons init, then multiply
the quotient into the multiplicand, and the
produét wil/ be the fhare of each individual in
that clafs. Another method is, to divide the
multiplied number by whichever clafs thou
thinkeft proper, then to multiply the quotient
into the fhare of that fet, by which thou haft
divided the multiplied number, and the product
wil/ be the fhare of each individual in that fet:
Another method is by the way of proportion,
which is the cleareft; and it is, that a propore
tion be afcertained for the fhare of each clafs
from the root of the cafe to the number of per-
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fons one by one, and that, according to fuch
proportion from the multiplied #umber, a fhare
be given to each individual of that clafs,

On the Divifion of the Property left among Heirs
and among Creditors,

Ir there be a difagreement between the pro-
perty left and the number argfing from the ar-
rangement, then multiply the portion of each
heir, according to that arrangcment, into the
aggregate of the property, and divide the pro-
duét by the number of the arrangement, but,
when there is an agreement between the ar-
rangement and the property left, then multiply
the portion of each heir, according to the ar-
rangement into the meafure of the property,
and divide the produt by the meafure of the
number arifing from the arrangement: the quo-
tient is the portion of that heir in both methods.
This rule is in order to know the portion of
each individual among the heirs; but, in order
to know the portion of each clafs of them,
multiply what each clafs has, according to the
root of the cafe, into the meafure of the pro-
perty left, then divide the produét by the mea-
fure of the cafe, if there be an agrecment be-



234 THE MOHAMMEDAN LAW

tween the property left and the cafe; but, if
there be a difagreement between them, then
multiply into the whole of the property left,
and divide the produét by the whole number
arifing from the verification of the cafe; and
the quotient wi// be the portion of that clafs in
both methods. Now, as to the payment of
debts, the debts of all the creditors ftand in the
place of the arranging number,

On Subtraétion,

WHEN any one agrees to take a part of the
property left, fubtraét his thare from the number
arifing by the proof; and divide the remainder
of the property by the portions of thofe who
remain; as if a woman leave her hufband, her
mother, and a paternal uncle: now fuppofe that
the hufband agrees to take what was in his
power of his bridal gift to the wife; this is de~
ducted from among the heirs: then what re-
mains is divided between the mother and the
uncle tn thirds, according to their legal thares;
and thus therc will be two parts for the mother,
and one for the uncle.
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On the Return.

THE return is the converfe of the increafe;
and it fakes place in what remains above the
thares of thofe entitled to them, when there 1s
no legal claimant of it: this furplus is returned
to the tharers according to their rights, except
the hufband or the wife; and this is the opinion
of all the Prophet's companions, as ALI and
his followers, may GOD be gracious to them!
And our matfters (to whom GOD be merciful!)
have affented to it; ZAID, the fon of THA'-
BIT fays, that the furplus doth not revert, but
goes to the publick treafury; and to this opinion
have affented URWAH and ALZUHRI and
MA'LIC and ALSHAFII, may GOD be mer-
ciful to them!

Now the cafes on this head are 7 four divi-
fions: the firft of them 75, when there is in the
cafe but one fort of kinfmen, to whom a reture
‘muft be made, and none of thofe who are not
entitled to a return: then fettle the cafe ac-
cording to the number of perfons; as, when the
deceafed has left two daughters, or two filters
or two female anceftors; {cttle it, therefore, by
two. The fecond is, when there are joined u
the cafe two or three forts of thofe, to whom :
retern muft be made, without any of thofe, t
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whom there is no return: then fettle the cafe
according to their fhares; I mean by two, if
there be two fixths in the cafe; or by three,
when there are a third and a fixth in it or by
four, when there are a moiety and a fixth in it;
or by five, when there are in it two thirds and
a fixth, or half and two fixths, or half and a
third. The third 7, when in the firft cafe,
there is any one to whom no return can be
made: then give the fhare of him or her, to
whom there is no return, according to the
loweft denmominator, and if the refidue cxactly
quadrate with the number of perfons, who are
entitled to a return, # 75 well; as if there be a
bufband and three daughters; but, if they do
not agree, then multiply the meafure of the
number of the perfons, if therc be an agreement
between the number of perfons and the refidue,
into the denominator of the fhares of thofe,
to whom no return is to be made: as if there
be a hufband, and f{ix daughters; if not, multi-
ply the whole number of the perfons into the
denominator of the fhare of thofe, to whom
there is no return; and the produt will fet the
cafe right. The fourth is, when, in the fecond
cafe, there are any to whom no return is made:
then divide what remains from the denomi-
nator of the fhare of him or them, who have
no return, by the cafe of thofe, to whom  re-



OF INHERITANCE. 257

turn muft be made, and, if the remainder
quadrate, s s wel/; and this 75 in one form;
that is, when a fourth goes to the wives, and
the refidue is diftrifuted in thirds among thofe
entitled to a return; as if there be a wife, and
a grandmother, and two fifters by the mother’s
fide: but, if it do not quadrate, then multiply
the whole cafe of thofe, who are entitled to a
return, into the denominator of the fhare of him
or her, who is not entitled to it ;> and the pro-
du& will be the denominator of the fhares of
both clafles ; as if there be four wives, and nire
daughters, and fix female anceftors: then mul-
tiply the fhares of thofe, to whom no return
muft be made, into the cafe of thofc, who are
entitled to a return, and the fhares of thofe, ta
whom a return is to be made, into what re-
mains of the denominator of the thare of thofe,
who are not entitled to a return. If there be a
fra@ion in fome, adjuft the cafe by the before-
mentioned principles.

Ox the Divifien of the Paternal Grandfather.

ApuBEcr the Juft (on whom be the grac
of GOD !) and thofe, who followed him, amon;
the companions of the Prophet, fay,  the bre
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¢¢ thren of the whole blood and the brethren by
“ the father’s fide inherit not with the grand-
‘¢ father:” this is alfo the decifion of ABU

HANIFA (on whom be GOD’s mercy!) and
judgments are given conformably to it. ZAID

the fon of THABIT, indeed, afferts, that they
do inherit with the grandfather, and of this opi-
nion are both ABU YUSUF and MUHAM-

MED, as well as MALIC and ALSHAFII,

According to ZAID; the fon of THABIT (on
whom be GOD’s mercy!) the grandfather,
with brothers or fifters of the whole blood and
by the father's fide, takes the beit in two cafes,
from the mukdfamab, or divifion, and from a
third of the whole eftate. The meaning of
mukdfamah is, that the grandfather is placed in
the divifion as one of the brethren, and the
brethren of the half blood enter into the divi-
fion with thofe of the whole blood, to the pre-
judice of the grandfather; but, when the grand-
father has received his allotment, then the half
blood are removed from the reft, as 7f difinhe-
rited, and receive nothing; and the refidue
goes to the brethren of the whole blood; ex-
cept when among thofe of the whole blood
there is a fingle fifter, who receives her legal
fhare, I mean the whole after the grandfather’s
allotment: then, if any thing remains, s goes
to the half blood; if not, they have nothing;



OF INHERSTANCE. 239

and this is the cafe, when @ man leaves a grand-
father, a fifter by the fame father and mother,
and two fifters by the fame father only: 2 this
cafe there remains to thofe fifters a tenth of the
eltate, and the correét denominator s twenty;
but, if there be, in the preceding cafc, one filter
by the fame father only, nothing remains for
her; and if one, entitled to a legal fhare, be
mixed with them, then, after he has received
his fhare, the grandfather has the beft in three
arrangements ; cither the divifion, when 4 wo-
man leaves her hufband, a grandfather, and a
brother ; or a third of the refidue 75 grvesn, when
a man leaves a grandfather, a grandmother,
and two brothers, and a filter by the fame fa-
ther and mother. Or a fixth of the whole
eftate 1s grven, when a man leaves a grandfi-
ther and a grandmother, a daughter, and two
brothers ; and, when a third of the refiduc is
better from the grandfather, and the refidue
has not a complete third, multiply the denomi-
nator of the third into the root of the cafe. If
a woman leave a grandfather, her hufband, a
daughter,’ her mother, and a fifter by the fame
father and mother, or by the fame father only,
then a fixth is beft for the grandfather, and the
rost of the cafe is raifed to thirteen, and the
fifter has nothine. Know, that ZAID, the fon
of THABIT (on whom be GOD's gracc!) has
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not placed the fifier by the fame father and
mother, or by the fame father, as entitled to a
fhare with the grandfather, except in the cafe,
named acdariyyah, and that is, the hufband, the
mother, a grandfather, and a fifter by the fame
father and mother, or by the fame father only;
in which cafe the hufband ought to have a moic-
ty; the mother, a third; the grandfather, a
fixth ; and the fifter, a moiety; then the grand-
father annexes his fhare to that of the fifter,
and, a divifion is made between them by the
rufe * a male has the portion of two females;”
and this is, becaufe the divifion is beft for the
grandfather. The root is regularly fix, but is
increafed to nine ; and a corret diftribution is
made by twenty-feven. The cafe is called ac-
dariyyah, becaufe it occurred on the death of a
woman belonging to the tribe of ACDAR. If,
inftead of the fifter, there be a brother or twdg
fifters, there is no increafe, nor is that cafe an
adariyyah.

On Succeffion to Vefled Interefis.

Ir fome of the fhares become vefted inhe-
titances before the diftribution, as ff" 2 woman
feave her huiband, a daughter, and her mother,
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and the hufband die, before the eftate can be
diftributed, leaving a wife and both his parents,
if then the daughter die leaving two fons, a
daughtcr, and a maternal grandmother, and then
the grandmother die leaving her hufband and
two brothers, the principle in this event is, that
the cafe of the firft deceafed be arranged, and
that the.allotment of each heir be confidered as
dclivered according to that arrangement ; that,
next, the cafe of the fecond deceafed be ar-
ranged, and that a comparifon be made between
what was in his hands, o7 vefied in intereft, from
the firft arrangement, and between the fecond
arrangement, in three fituations; and if, on
account of equality, what is in his hands from
the firft arrangement quadrate with the fecond
arrangement, then there is no need of multie
plication ; but, if it be not right, then fce whe-
ther there be an agreement between the two,
and multiply the meafure of the fecond arrange-
ment into the whole of the firft arrangement ;
and, if there be a difagreement betwcen them,
then multiply the whole of the fecond arrange
ment into the whole of the firft arrangement,
and the produét wi/ be the denominator of both
cafes. The allotments of the heirs of the firft
deceafed muft be multiplied into the former
multiplicand, 1 mean into the fecond arrange-
ment or into its meafure; and the allotments
VOL. VI. R
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of the heirs of the fecond deceafed muft be
multiplied into the whole of what was in his
hands, or into its meafurc; and, if a third or a
fourth die, put the fecond product in the place
of the firft arraggement, and the third cafc in the
place of the fccond, in working; and thus in the
cafe of a fourth and a fifth, and fo on to nfinity.

aees

On Dfﬂaﬂt Kindred.

A pistant kinfman 7 cvery relation, who
is neither a fharer nor a refiduary. The gene-
rality of the Prophet’s companions repeat a tra-
dition concerning the inheritance of diftant
kinfmen ; and, according to this, our mafters
and their followers {may GOD be merciful to
them !} have decided; but ZAID, the fon of
THABIT (on whom be GOD’s grace !} fays:
 there is no inheritance for the diftant kin-
s dred, but the property undifpofcd of is placed
« in the publick treafury;” and with him agree
MALIC and ALSHAFII, on whom be GOD's
mercy! Now thefe diftant kindred are of four
claffes: the firft clafs is defcended from the
deceafed ; and they are the daughter’s child-
fen, and the children of the fon’s daughters.
The fecond fort are they, from whom the de-
ceafed defcend ; and they are the excluded grand-



OF INHERITANCE. 243

fathers and the excluded grandmothers. 'The
third fort are defcended from the parents of
the deceafed ; and they are the fifter’s children
and the brother’s dadghters, and the {ons of bro-
thers by the fame mother only. The fourth
fort are defcended from the two grandfathers
and two grandmothers of the deceafed; and
they are, paternal aunts, and uncles by the fame
mother ozfy, and maternal uncles and aunts. .
Thefe, and all who are related to the deceafed
through them, are among the diftant kindred.

ABU SULAIMAN reports from MUHAM.-
MED the fon of ALHASAN, who reported from

ABU HANIFAH (on whom be GOD’s mer-
cy!) that the fecond fort are the neareft of the
Jour forts, how high foever they afcend ; then
the firft, how low foever they dcfcend; then
the third, how low foevér; and laftly, the fourth,

how diftant focver their degree: but ABU YU-
SUF and ALHASAN the fon of ZIYAD, re-
port from ABU HANIFAH (on whom be the
mercy of GOD!) that the nearelt of the four
forts is the firft, then the fecond, then the third,
then the fourth, like the order of the refidua-
ries; and this 7 taken as a rule for decifion.
According to both ABU YUSUF and MU-
HAMMED, the third fort has a preference
over the maternal grandfather.
R 2
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On the Firft Clafs.

THE beft entitled of them to the fucceflion
is the ncareft of them in degree to the deceafed ;
as the daughter’s daughter, who is preferred to
the daughter of the fon’s daughter ; and, if #he
clatmants arc equal in degree, then the child of
an heir is preferred to the child of a diftant re-
lation; as the daughter of a fon’s daughter is
preferred to the fon of a daughter’s daughter ;
but, if their degrees be equal, and there be not
among them the child of an heir, or, if all of
them be the children of heirs, then, according
to ABU YUSUF (may GOD be merciful to
him!) and AY [HASAN, fon of ZIYAD, the
perfons of the branches arc confidered, and the
property is diftributed among them equally,
whether the condition of the roots, as male or
female, agree or difagree ; but MUHAMMED
(on whom be GOD’s mercy!) confiders the per-
fons of the branches, if the fex of the roots
agree, in which refpeét he concurs with the other
two ; and ‘he confiders the perfons of the roots,
if their fexes be different, and he gives to the
branches the inheritance of the roots, in oppo-
ntion to the two /Jawyers. For inftance, when
@ man leaves a daughter’s fon, and '3 daughter’s
daughter, ¢ben, according to ABY YUSUF and
ALHASAN, the property is diftributed between
them, by the rufe  the male has the portion of
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¢ two females,” their perfons being confidered ;
and, according to MUHAMMED, in the fame -
manner; becaufe the fexes of the roots agree:
and, if 2 man leave the daughter of a daughter’s
fon, and the fon of a daughter’s daughter, t/en,
according to the two firft mentioned lawyers, the
property s divided in thirds between the branches,
by confidering the perfons, two thirds of it being
given to the male, and one third to the female;
but, according to MUHAMMED (on whom be
GOD’s mercy!) the property 75 drvided between
the roots, I mean f4gfe in the fecond rank, in
thirds, two thirds geing to the daughter of the
daughter’s fon, namely, the allotment of her fa-
ther, and one third of it to the {on of the daugh-
ter’s daughter, namely, the thare of his mother.
Thus, according to MUHAMMED (to whom
GOD be merciful!) when' the children of the
daughters are different i fex, the property is
divided according to the firft rank #kat differs
among the roots; then the males are arranged
In one clafs, and the females in another clafs,
after the divifion, and what goes to the males is
colleCted and diftributed according to the higheft
difference that occurs among their children, and,
in the fame manner, what goes to the females;
and thus the operation is continued to the end
according to this fcheme:
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Thus MUIHHAMMED (to whom GOD be
merciful !) takes the fex from the root at the
timce ol the diftribution, and the number from
the branches; as, 7" @ man leave two fons of a
daughter’s daughter’s daughter, and a daughter
of a daughter’s daughter’s fon, and two daugh.
ters of a daughter’s fon’s daughter, in this form:

The Deceafed,

Daughter Daughter Daughter
Son Daughter Daughter
Daughter Son Daughter
Two Daughters  Dayghter Two Sons,

In this cafe according to ABU YUSUF (on
whom be GOD’s mercy!) the property is di-
vided among the branches in {even parts, by con-
fidering their perfons; but, according to MU-
HAMMED (to whom GOD be merciful!) the
property is diftributed according to the high-
eft difference of féx, I mean in the fecond rank,
in fevenths, by the number of branches in the
roots; .and, according to him, four fevenths of
it go to the daughters of the daughter’s fon’s
daughter ; fince that is the fhare of their grand-
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father, and three fevenths of it, which are the
allotment of the two daughters, are divided be-
tween their two children, I mean thofe in the
third rank, in moietics; one moiety to the
daughter of the daughter’sdaughter’s fon, which
is the fhare of her father, and the other moiety
to the two fons of the daughter's daughter’s
daughter, being the fhare of their mother: the
corre&t divifor of the property is, in this cafe,
twenty-eight, The opinion of MUHAMMED
(on whom be GOD’s mercy!) is the more gene~
rally received of the two traditions from ABU
HANIFAH (to whom GOD be merciful!) in
all decifions concerning the diftant kindred ; and
this was the firft opinion of ABU YUSUF;
then he departed from 1, and faid that the reots
were by no means to be confidered,

A Sefton,

OvuRr learned Jawyers (on whom be the mercy
of GOD'!) confider the diferent fides in fuccef-
fion; except that ABU YUSUF (may GOD
be merciful to him!) confiders the fides in the
perfons of the branches, and MUHAMMED
(on whom be GOD’s mercy !) confiders the fides
in the roots; as, when @ man leaves two daugh-
ters of a daughter’s daughter, who are alfo the
two daughters of a daughter’s fon, and the fon
of a daughter’s daughter, according to this
fcheme :
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The Deceafed.

Daughter Daughter Daughter
| I
Daughter Son Daughter
I
Son Two Daughters.

In this cafe, according to ABU YUSUF, the
property # divided among them in thirds, and
then the deceafed is confidered as if he had left
four daughtersand a fon ; two thirds of it, there-
fore, go to the two daughters, and one third to
the fon: but, according to MUHAMMED (to
whom GOD be merciful !) the eftate is divided
among them in twenty-cight parts, to the two
daughters twenty-two fhares ({ixteen in right of
their father and fix fhares in right of their mo-
ther) and to the fon fix fhares in right of his
mother.

[

On the Second Clafs.

He among them, who is preferred in the fuc-
ceflion, is the nearcft of them to the deccafed, on
which fide foever he ftands; and, in the cafe of
equality in the degrees of proximity, then he,
who is related to the deceafed through an heir,
is preferred by the opinion of ABU SUIIAIL,

Sfurnamed ALFERAIDI, of ABU FUDAIL

ALKHASSAF, and of ALI, the fon of ISAI
ALBASRI; but, no preference 7s given to him
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according to ABU SULAIMAN ALJURJANI,
and ABU ALI AL BAIHATHI ALBUSTI.
If their degreces be equal, and there be none
among them, who is related through an heir, or,
if all of them be related through an heir,. then,
if the fex of thofe, through whom they are re-
lated, agree, and their relation be .on the fame
{ide, the diftribution is according to their per-
fons, but if the fex of thofe, to whom they are
related, be different, the property is diftributed
according to the firft rank that differs in {ex, as
in the firft clafs ; and, if their relation differ, then
two thirds go to thofe on the father’s fide, that
being the fhare of the father, and one third goes
to thofe on the mother’s fide, that being the
fhare of the mother: then what has been allot-
ted to each fet is diftributed among them, as if
sheir relation were the fame.

]

On the Third Clafs.

TuE rule concerning them is the {ame with
that concerning the firft clafs; T mean, z4ar he
75 preferred in the fucceflion, who is neareft to
the deceafed: and, if they be equal in relation,
then the child of a refiduary 75 preferred to the
child of a more diftant kinfman; as, 7/ a man
Jeave the daughter of a brother’s fon, and the fon
of a fifter’s daughter, both of them by #le fame
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father and mother, or by the_fame father, or one
of them by the fame father and mother, and the
other by the fame father only: in this cafe the
whole eftate goes to the dauglter of the brother’s
fon, becaufe fhe is the child of a refiduary; and,
if it be by the fame mother only, difiribution is
made between them by the rule, © A male has
* the fhare of two females,” and, by the opinion
of ABU YUSUY (1o whom GOD be mercifult)
in thirds, according to_the perfons, but, by that
of MUHAMMED {immay GOD be merciful to
him!) in moicties according to the roots; and,
if they be cqual in proximity, and there be no
child of a refiduary among them, or 7fall of them
be children of refiduaries, or if fome of them be
children of refiduarics, and {ome of them child-
ren of thofe entitled to fhares, and their relation
“differ, then ABU YUSUF (to whom GOD be
merciful !) confiders the ftrongeft 7z co;gfanguim"-
ty; but MUHAMMED (may GOD be merci-
ful to him!) divides the property among the
brothers and fifters in moieties, confidering as
well the number of the branches, as the fides in
the roots ; and what has been allotted to each
fet is diftributed among their branches, as in the
firft clafs: thus, 7/ @ man leave the daughter of
the daughter of a fifter by #t/e fame father and
mother, fhe is preferred to the fon of the daugh-
ter of a brother by the fame father only, accord-
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ing to ABU YUSUF (to whom GOD be mer-
ciful !} by reafon of the firength of relafion;
but, according to MUHAMMED ({may God be
merciful to him!) the property is divided be-
tween them both in moicties by confideration of
the roots. So, when @ man leaves three daugh-
ters of different brothers, and three fons and
three daughters of different fifters, as in zdis
figure:;

The Deceafed,

Sifter _Sifter__Sifter— Brother__Brother__Brother
Py the fame
Mother—Father--Father--Mother-Father--Father
and Mother and Mother
Ny e

Son Son Son Daughter Daughter Daughter
Daughter Daughter Daughter.

In this café, according to ABU YUSUF, the
property is divided among the branches of the
whole blood, then among the branches by the
fame father, then among the branches by the
{ame mother, according to the rule, “ the male
has the allotinent of two females,” in fourths,
by confidering the perfons; but, according to
MUHAMMED (to whom GOD be merci-
ful!) a third of the eftatc is divided equally
among the branches by the fame mother, in
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thirds, by confidering the equality of their root:
in the divifion of the parents, and the remainder
among the branches of the whole blood in moie-
ties, by confidering in the roots the number of
the branches; one half to the daughter of the
brother, the portion of the father, and the other
between the children of the {ifter, the male hav-
ing the allotment of two females, by confider-
ing the perfons; and the effate is correctly di-
vided by nine. If 2 man leave three daughters
of different brothers’ fons, in this manner:

Tbe Deceafed.
Daughter —— Daughter —— Daughter

[ samend ™ e )
of a Son of a Brother by the fame

Father and Mother —— Father —— Mother

all the property goes to the daughter of the fon
of the brother by the fame father and mother,
by the unanimous opinion of the learned, fince
fhe is the child of a refiduary, and hath alfo the
firength of confanguinity.

On the Fourth Clafs.

TuE rule as to them s, that, when there is
only one of them, he has a right to the whole
property, fince there is noue to obftruét him;
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and, when there are feveral, and the fides of their
relation are the fame, as paternal aunts and pa-
ternal uncles by the fame mother wizh the father,
or maternal uncles and aunts, then the ftronger
of them in confanguinity is preferred, by the
general affent; I mean, they, who arc related
by father and mother, are preferred to thofe,
who are related by the father only, and they,
who are related by the father, are preferred to
thofe, who are related by the mother only, whe-
ther they be males or females; and, if there be
mules and females, and their relation be equal,
then the male has the allotment of two females;
as, if there be a paternal uncle and aunt both by
one mother, or a maternal uncle and aunt, both
by the fame father and mother, or by the: fame
father, or by the fame mother only: and if the
fides of their confanguinity be different, then no
regard Zs fbown to the firength of relation ; as, if
there be a paternal aunt by the fame father and
mother, and a maternal aunt by the fame mo-
ther, or a maternal aunt by the fame father and
mother, and a paternal aunt by the fathe mother
only, then two thirds go to the kindred of the
father, for they are the father’s allotment, and
one third to the kindred of the mother, for that
7s the mother’s allotment ; then what is allotted
to each fet is divided among them, as if the
place of their confanguinity were the fame.
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On their Children, and the Rules concerning them.

THE rule as to them 7 like the rule concerna
ing the firlt clafs ; I mean, thas the beft entitled
of them to the fucceffion is the nearcft of them
to the deceafed on whichever fide he is r\'elatea’;
and, if they be equal in relation, and the place
of their confanguinity be the fame, then he, who
bas the ftrength of blood, is preferred, by the
general affent ; and, if they be equal in degree
and in blood, and the place of their confangui-
nity be the fame, then the child of a refiduary
zs preferred to whoever is not juch ; as, if @ man
leave the daughter of a paternal uncle, and the
fon of a paternal aunt, both of them by the fame
father and mother, or by the fame father, all the
property goeg to the daughter of the paternal
uncle; and, if one of them be by #be fame father
and mother, and the other by the fame father
only, zben all the eftate goes to the claimant,
who has the ftrength of confanguinity, accord-
ing to the clearer tradition ; and tbis by analogy
to the maternal aunt by the fame father, for
though fhe be the child of a diftant kinfman,
yet fhe is preferred, by the firength of confan-
guinity, to the maternal aunt by the fame mo-
ther only, though fhe be the child of an heir;
fince the weight which prevails by itfelf, that
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is, the firength of confanguinity, is greater than
the weight by another, which is the defcent from
an heir. Some of them (the learned) fay, that
the whole eftate goes to the daughter of the pa-
ternal uncle by the fame father, fince fhe is the
daughter of a refiduary; and, if they be equal in
degree, yet the place of their rclation differ, they
have no regard fbown to the ftrength of confan-
guinity, nor to the defcent from a refiduary,
according to the clearer tradition; by analogy
to the paternal aunt by the fame father and mo-
ther, for though fhe have two bloods, and be
the child of an heir on both fides, and her mo-
ther be entitled to a legal fhare, yef the is not
preferred to the maternal aunt by the fame fa-
ther ; but two thirds go to whoever is related by
the father; and their regard is thown to the
firength of blood ; then to the defcent from a
refiduary; and one third goes to whoever is re-
lated by the mother, and therc o0 regard is
fhown to ftrength of confanguinity: then, ac-
cording to ABU YUSUF (may GOD be mer-
ciful to him !) what belongs to cach fet is divid-
ed among the perfons of their branches, with at-
tention to the number of f{ides in the branches;
and, according to MUHAMMED (may GOD
be merciful to him !) the property is diftributed
by the firft line, #4az differs, with attention to
the number of the branches and of the fides in
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the roots, as in the firft clafs; then this rule is
applied to the fides of thc paternal uncles of his
parents and their maternal uncles ; then to their
children ; then to the fide of the paternal un-
cles of the parents of his parents,.and to their
maternal uncles; then to their children, as in
the ca/é of refiduaries.

s
On Hermaphirodites.

To the hermaphrodite, wbofe fex 15 quite
doubtful, s @llotted the fmaller of two fhares, 1
mean the worfc of two conditions, according to
ABU HANIFAH (may GOD be merciful to
him !) and his friends, and this is the doctrine of
the generality of the Prophet’s companions (may
GOD be gracious to them!) and conformable
to it are decifions grven; as, when @ man leaves
a fon, and a daughter, and an hermaphrodite,
then the hermaphrodite has the fhare of a daugh-
ter, fince that is afcertained: and, according to
AAMIR ALSHABI (and this is the opinion of
IBNU ABBAS, may GOD be gracious to them
both !) the hermaphrodite has a moiety of the
two fhares in the controverfy; but zbe two great
lawyers differ in putting in pradlice the do&rine
of ALSIIABI: for ABU YUSUF fays, that
the fon has one fhare, and the daughter half a
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fhare, and the hermaphradite three fourths of a
fhare, fince the hermaphrodite avould be entitled
to a fhare, if he were a male, and to half a fhare,
if he were a female, and this & fettled by Azs taking
half the fum of the two portions; or, we may fay,
he takes the moiety which is afcertdined, toge-
ther with half the moiety'whicﬁ is difputed, fo
that there come to him three fourths of a fhare;

for he (ABU YUSUF) pays attention to the
legal fhare and to the increafc, and he veriftes
the cafe by nine: or, we may fay, the fon has
two fhares, and the daughter one fhare, and the
hermaphrodite a moiety of the two allotments,
and that 75 a fhare and half a fhare. But MU-
HAMMED (may GOD be merciful to him!)
fays, that the hermaphrodite would take twa
fifths of the eftate, if he were a male, and a
fourth of the cftate, if he were a female, and
that he takes a moiety of the two allotments,
and that w:// give him one fifth and an eighth by
attention to both fexes ; and the cafe is rectified
by forty; fince that is the produd of one of the
numbers in the two cafes, which is four, multi-
plied into the other, which is five, and that pro-
duct multiplied by two [which is the number of
the) cafes; and then he, who takes any thing
by five, Aas it muluplied into four, and he, who
takes any thing by four, bas it ruultiplicd intg
VOL. VI s
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five ; fo that thirteen thares go to the herma-
phrodite, and eighteen to the fon, and nine tc
the daughter,

On Pregnancy.
THE longeft time of pregnancy is two years,
according to ABU HANIFAH (may GOD be
merciful to him !) and his companibns; and ac-

cording to LAITH, the fon of SAD ALFAHMI
(may GOD be merciful to him !} three years;
and, according to ALSHAFII (may GOD be
.merciful to him!) four years: but according to
ALZUHRI: (may GOD be merciful to him!)
feven years: and the fhorteft time for it is fix
months., There is referved for the child in the

womb, according to ABU HANIFAH (may
GOD be merciful to him !) the portion ef four
fons, or the portion of four daughters, which-
ever of the two is moft; and there is given to
the reft of the heirs the fmalleft of the portions ;
but, according to MUHAMMED (may GOD
be merciful to him ) there is referved the por-
tion of three fons or of three daughters, which-
ever of the two is moft: ILAITH, fon of SAD,
{(may GOD be gracious to him!) reports this
opinion from him ; but, by another report, tbere
§s referved the portion of two fons; and one of



OF INHERITANCE. 259

the two opinions is that of ABU YUSUF (may

GOD be merciful to him!) 'as HISHAM re-
ports it from him; but ALKHAS'S'AF reports
from ABU YUSUF (may GOD be merciful to
him !) that there thould be referved the fhare of
one {on or of one daughter; and, according to
this, decifions are made; and fecurity muft be
taken, according to his opinion. And, if the
pregnancy was by the deceafed, and the widow
produce a child at the full #me of the longeft
period a/lowed for éregnéucy, or within 1t, and
the woman hath not confefled her having
broken her legal term of abftinence, that child
fhall inherit, and others may inherit from him ;
but, if the produce a child after the longeft #ime
of geftation, he fhall not inherit, nor thall others
inherit from him: and if the pregnancy was
from another man than the decceafed, and fhe,
the kinfwoman, produce a child in fix months or
lefs, he thall inherit; but, if fhe produce the
child after the leaft period of geftation, he fhall
not inherit.

Now the way of knowing the life of the child
at the time of its birth, is, that there be found
in him that, by which life is proved; as a voice,
or {neezing, or weeping, or {miling, or moving
a limb; and, if the fmalleft pars of the child
come out, and he then die, he thall not inhe-

52



260 THE MOHAMMEDAN.LAW

rit; but if the greater part of him come. out,
and then he die, he fhall inherit: and, if he
come out ftraight (or with bis bead firft) then
his breaft is confidered; I mean, if his whole
breatt come out, he fhall inherit; but if he
come out inverted (or with his fect firft) then
his navel is confidered.

The chief rule in arranging cafes on preg-
nancy is, that the cafe be arranged by two fup-
pofitions, I mean by fuppofing, that the child in
the womb is a male, and by fuppofing, that it
is a female: then, compare the arrangement
of both cafes; and, if the numbers agree, mul-
tiply the meafure of one of the two into the whole
of the other; and, if they difagree, then multiply
the whole of one of the two iuto the whole of
the other, and the produét will be the arranger
of the cafe: then multiply the allotment of
him, who would have fomething from the cafe,
which fuppofes a male, into that of the cafe,
which fuppofes a female, or into its meafure;
and then that of him, who takes on the fuppc-
fition of a female, into the cafc of the male, or
into its meafure, as we have direted concern-
ing the hermaphrodite ; then examine the two
prodults of that multiplication ; and whether
of the two is the lefs, that fhall be given to
fuch an heir; and the diffcrence between them
muff be referved from the allotment of that
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beiry and, wheuw the child appears, if he be en-
titled to the whole of what has been referved,
it is well; but, if he be entitled to a part, let
him take that part, and let the remainder be
diftributed among the ather heirs, and let there
be given to each of thofe heirs what was re-
ferved from his allotment: as, when a man
bas left a daughter and both his parents, and a
wife pregnant, then the cafe #s ref?ified by twen-
ty-four on the fuppofition; that the child in the,
womb is a male, and by twenty-feven on the
fuppofition, that it is a female: now between
the two numbers of the arrangement there is
an agrecment in a third; and when the mea-
fure of one of the two is multiplied 1nto the
whole of the other, the product amounts to two
hundred and fixteen, and by that number is the
cafe verified ; and, on-the fuppofition of 1ts male
fex, the wife takes twenty-feven fhares, and
cach of the two parents, thi;ty-ﬁx; but, on the
fuppofition of its female fex, the wife has twen-
ty-four, and cach of the parents, thirty-two;
and twenty-four are given to the wife, and
three thares from her allotment are referved;
and from the allotment of each of the parents
are. referved four thares; and thirtecen fhares
are given to the daughter; fince the part re-
ferved in her right is the allotment of four fons,

according to ABU HANIFAH (may GOD be
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merciful to him!) and when the fons are four,
thien her allotment is one fhare and four ninths
of a thare out of four-and-twenty multiplied
into nine, and that makes thirteen fhares; and
this delongs to her, and the refidue s referved,
which amounts to an hundred and fifteen fhares.
If the widow bring forth one daughter or more,
then all the part referved goes to the daughters ;
and, if the bring forth one fon or more, then
mutt be given to the widow and both parents
what was referved from their fhares ; and what
remains muft be divided among the children:
and, if the bring forth a dead child, then muft
be given to the 'widow and both parents what
was referved from their fhares, and to the
daughter a complete moiety, that is, ninety-
five thares more, and the remainder, which is
nine fhares, to the father, fince he 75 the refi-
duary.

On a Loft Perfon.

A rosT perfon is confidered as living in re-
gard to his eftatc ; o that no one can inherit
from him ; and his eftate is referved, until his
death can be afcertained; or the tcrm for a
prefumption of it has pafled over: now the tra-
ditionary opinions ditfer concerning that term ;
for, by the clearer tradition, ¢ when, not one
“ of his equals in age remains, judgement 'méy
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“ be given of his death;” but HASAN, the

fon of ZIYAD, reports from ABUHANIFAH
(may GOD be merciful to him !) that the tefm
is an hundred and twenty years from the day
on which he was born; and MUHAMMED
fays, an hundred and ten years; and ABU

YUSUF fays, an hundred and five years; and
fome of them, the Jearned, fay, pinety years;
and according to that epinion are decifions made.
Some of the learned in the law fay, that the eftate
of a loft perfon muft be referved for the final
regulation of the' Imam, and the judgement
fufpended as to the right of another perfon, fo
that his thare from the eftate of his anceftors
muft be kept, as in the caf¢ of pregnancy; and,
when the term #s elapfed, and judgement given
of his death, then his eftate goes to his heirs,
who are to be found, according to the judge-
ment on his deceafe; and, what was referved
on his account from the eftate of his anceftor,
is reftored to the heir of his anceftor, from
whofc eftate that thare was referved; fince the
loft perfon #s dead as to the eftate of another.

The principle in arranging cafes concerning
a loft perfon s, that the cafe be arranged on a
fuppofition of his life, and then arranged on a
fuppofition of his death ;-and the reft of the
opcration #s what we have mentioned in the
chapter of pregnancy.
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On an Apofiate.

Wwuen'an apoftate from the faith has died
naturally, or been killed, or pafled iuto a hoftile
country, and the Kdds has given judgement on
his patfage sAsther, then what he had acquired,
at the time of his being a believer, goes to his
heirs, who are believers; and what he has gain-
ed fince the time of the apoftafv is placed in the

publick treaflury, according to ABU HANI-
FAH (may GOD be merciful to him!) but,
according to the two Jawyers (ABU YUSUF
and MUHAMMED) both the acquifitions go
to his believing heirss and, according to AL-
SHAFII (may GOD be merciful to him!) both
the acquifitions are placed in the publick trea-
fury; and what he gained after his arrival in
the hoftile country, that iz confifcated by the
gchcral confent; and all the property of a fe-
male apoftate goes to her heirs, ‘who are Le-
lievers, without diverfity of opinion among our
matters, to whom God be merciful! but an
apoftate fhall not inherit from any one, neither
from a believer nor from an apoftate like him-
fclf, and fo a female apoftate fhall not inherit
from any one ; cxcept when the people of a
whole diftriét become apoftates ajtogether, for
then they inherit reciprocaliy.
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On a Captive.

THE rule conceraning a captive 45 like the
rule of other believers in.regard to inheritance,
as long as he has not departed from the faith;
but, if he has departed from the faith, then the
rule concerning him #s the rule concerning an
apoftate; but, if his apoftafy be not known, nor
his life nor his death, then the rule concerning
him is the rule concerning a loft perfon.

o]

On Perfons drowned, or burned, or overwhelmed
i Ruins, -

WHEN a company of perfons die, and 1t is not
known which of them died firft, they are confi-
dered, as if they had died at the fame moment;
and the eftate of each of them goes to his heirs,
awho are living ; and fome of the deceafed fhall
not inherit from others: this is the approved

opinion. But ALI and IBNU MASUUD. fay,
according to one of the traditions from them,
that fomme cof them fhall inherit from others,
except in what each of them has inherited
from the companion of his fate.



COMMENTARY

THE SIRAYIYYAH,

IN our adminiftration of juftice to Mobamme-
dans according to their own laws, it will be of
no ufe to inquire, what their lcgiflator meant
by declaring, that the low of interitances confti-
tuted one half of juridical knowledge® : if he in-
tended any thing more than a ftrong aflertion
of its importance, he probably had in contem-
plation the two general modes of acquiring pro-
perty, contracts and fucceffion, or the agreement
of parties and the operation of law; and this
explanation of the phrafe, which had occurred
to me on my firft perufal of it, 1s alfo fuggefted

by Sayyad SHARIPF, together "with 2 more

fanciful interpretation, which Mdulavi Kasim
has adopted, that, /ife and death being incident
to our probationary flate in this world, and the

* Page 213.
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law of fucceffion manifefily relating to the dead,
it is properly oppofed to all other laws, which
preferibe the duties and afcertain the rights of
the /iving 5 but we merely take notice of the
fentence, that no part of the Sirdjiyyab may be
unexplained, and proceed to the Sour alts,
which, on the deceafe of a Mokammedan, are
to be fucceflively performed by the magiftrate,
or under his authority.

I. A regard to public decency and conveni-
ence, as well as to publick religion and health,
feems in all nations to require, that the bodies
of deceafed perions be removed out of fight,
with all due fpeed and folemnity, at a moderate
expenfe to be defrayed, even before the pay-
ment of their juft debts, out of the property
left by them, on which no legal claim, from
hypothecation or otherwife, had previoufly at-
tached : but the Mufelman lawyers, who admit,
that the funeral charges muft in the firft place
be defrayed, affign a very whimfical reafon for
fuch a priority ; Jecaufe, they fay, the 7vz%dthg-
Sbeet and other clothes of the dead are analogous to
Suitable apparel worn by the living, and confi-
quently fhould not be liable to the claims of a cre-
ditor. The /Jegal expenfes of burying a Mobam-
medan are very moderate, both in the- numéber
and vg/ue of the clothes, in which the deceafed
is to be wrapped : as more than zhree pieces of
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cloth for a man, or than fve pieces for a wo-
man, would be held a prodigal {uperfluity, and
lefs than thofe, a nijgardly deficiency, of ex-
penfe, fo, if the funcral clothes of AMRU or
Hinpa were dearer than the vefture ufually
worn by them, when alive, it would be a cul-
pable excefs; and if cheapcr, a blameable de-
fe€t; but, if in fa&t they had been ufed to
wear onc fort of apparel on folemn feftivals,
another in vifiting their friends, and a third,
in their own houlfes, the value of their vifiting
drefs muft regulate that of their burial, and
either extreme would be too prodigal or too
parfimonious. Should their debts, indeed, cover
the whole of their propeity, the Jega/ expenfe
of the funeral muft be reduced to the fufficient
expen'e, as it is called ; that is, to fwo pieces
of cloth for AMRru and to 2hree for HINDA : the
names, dimenfions, and ufcs of all the cloths
vfed in funerals, both for men and for women,

are enumerated in Perfian by Maiulavi Kasim;
but it would be ufelefs to mention them; and
it feems only neceffary to add on this arti-
cle, that if deceafed perfons leave no property
whatever, or none without a fpecial lien on it,
the funeral expenfes muft be paid by fuch of
their relations, as would have been compellable
by law to maintain them, when living; and, if
there be no {uch rclations, by the publick trea-
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fury, in which there is always an ample fund
arifing from forfeitures.apd efcheats.

II. After the burial, all-the juft debts of the
deceafed muft pe paid out of his remaining
aflets, as far as they extend; gnd, if there be
many creditors, they mufy be fatished in equal
proportion, except that a debr of bealth, to ufc
the Arabian phrafe, muft be difcharged before
a debt of ficknefs; that is, a d=bt contraéted or
acknowledged, while the party was of found un-
derftanding and body, is preferred, when legally
proved, to one acknowledged in ficknefs, but of
‘which no other evidence is produced. A re-
ligious vow, or promi(¢ of a charitable dona-
tion, as an atonement for fin, conftitutes a debt
tn confecience only; and the fum thus promifed
muft be paid out of a third part of the aflets,
after the legal creditprs have been fatisfied, pro-
vided that it was bequeathed by will; but, if
no will was made, the temporal eflate (hall not
be charged with a mere debt of rcligion.

III. The legacies of a Mufelman, to the pre-
judice of his heirs, muft not exceed @ réird
part of the property left by him, and remain-
ing after the difcharge of his debts: over a
third of fuch refidue he has abfolute power; and
his legatee fhall receive it immediately, whe-
ther a fpecifick thing or certain {fum of money,
or only a fraftional part of his eftate, was be-
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queathed. This is the opinion of SmARIF ;
though a diftinétion," which the text by no
means implies, has been taken between a dezer-
minate and an indeterminate legacy.

IV. We come now to the diffribution of his
eftate, remaining after the payment of debts
and legacies, among his Aeirs (for fo we may
‘call them, although real and perfonal property
are undiftinguithed in the laws of the Arabs)
according to certain rules derived from three
fources, the Kordn, the genuine fyftem of oral
traditions from the legiflator, and thofe opinions
in which the learned and orthodox have gene-
rally concurred *: the order, and proportions, in
which the property of AMRU or HINDA
muft be diftributed, conftitute the principal
fubjet of the work, which we have under-
taken to explain.

1. The firft clafs of beirs are they, who may
be called sbarers, becaufe a certain fbuie of the
eftate is exprefsly allotted to each of them in
the Kordn, and particularly in the fourth chap-
ter of it.

2. Next come they, who may be diftin-
‘guithed by the name of refiduaries, becaufe they
take the refidue after the fbares have been duly
diftributed ; and they are of two forts, refidu-

¥ Page 230
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aries by confanguinity and refiduaries -for fpecial
caufs, the former of whom are prefetred in the
order of {ucceflion; the lattef are the mafters
or miftreffes of enfranchifed flaves, or their
male refiduary heirs. If no fbarers be living,
the refiduaries take the whole; but, if there be
tharers by confanguinity and no refiduaries, a
farther portion of the inheritance reverss to
them, though mever to the widower or to the
widow, while any heirs by blood are alive.

3. On failure of the two preceding clafes,
the diftribution is made among thofe next of
kin, who are ncither fbarers nor refiduaries:
they may be called the diffant kindred.

4. Should none of the diltant kindred be
living and capable of inheriting, the eftate- goes
(unlefs there be a widow or a widower, who
is firft cntitled to 4 fbare) to him, who may be
called the fucceffor by contraci; and of that fuc-
ceffion it is neceffary to give an example: if
AMRU, 2 man of an unknown defcent, fay to
Za1p, ¢ Thou art my kinfman, and thalebe
“ my facceflor after my death, paying for meany
“ finc and ranfom, to which I may become
« liable,” and Za1D accept the condition, it is
a valid contraét by the Arabian law; and, if
ZAa1D alfo be a man whofe defcent is unknown,
and make the fame propofal to AMRru, who
likewife accepts it, the contract is mutual and
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fimilar, and they are fucceflors by contraé? reci-
procally. |

5. If no fuch agreement had been made, but if
AMRU in his life time had acknowledged Za1p,
a2 man of an unknown pedigree, to be his ro-
ther or his uncle; that is, to be related to him
by his fatber or by his grandfather, though in
truth he had no fuch relation, and the bare ac-
knowledgment of AMRU cannot be admitted as
a proof of it, yet, if AMruU die without retract-
ing his declaration, ZAIp is called the acknow-
ledged kinfman by a common anceftor, and {tands
in the f/th clafs of fucceflors, but takes the
eftate before the general divifee.

6. Laft of all comes the perion, to whom the
deceafed had left the whole of his property by
a will duly made and proved; for, thoughthe law
{ecures to his heirs of the five preceding clafles
two thirds of his eftate, yet it {o far refpeéts his
dominton, while he lived, over his own property,
and his w#/ as te the difpofal of it after his de-
ceafe, that it will rather give cffet to an inten-
tion not ftrictly conformable to law (for the
Korédn feems to allow prous bequefts only), than
{uffer his eftate to efcheat; which mutt be the
confequence of his dying without a reprefent-
ative  All fuch efcheats to the fovereign go
towards a fund for charitable ufes; and accord-

ing to the fyftem of Zaip, the fon of Tua-
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81T, which has been fhortly explained in a
former publication, that fund, if it be regularly
eftablifbed, is entitled to the whole eftate on
failure of refiduary heirs, without any rezurn to
the fharers, and to the entire exclufion of the
Sour laft clafles ; but this do&rine {eems quite
exploded.

BerorE we proceed to the law of fbares, it
is proper to take notice of the four impedi-
ments to fucceflion; which are flavery, homi-
cide, difference of religion, and difference of
country, or of allegiance; the laft of which
difabilities relates only to {uch as are not Mu-
Selmans.

1. Slavery, by the Mohammedan law, is either
perfect and abfolute, as when the flave and all,
that he can pofiefs, are wholly at the difpofal
of his matfter, or fmperfect and privileged, as
when the mafter has promifed the flave his
frcedom on his paying a certain fum of money
by eafy inftalments, or, without any payment,
after the death of the mafter: a female flave,
who has borne a child to her mafter, is alfo
privileged ; but in both forts of flavery, as long
as it continues, the flave can acquire no pro-
perty, and confequently cannot inherit. The
Arabian cuftom of allowing a flave to cultivate
a piece of land, or fet up a trade, on his own
account, fo that he may work out his manu-

VOL. VI, T
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miflion by prudence and induftry, and by de-
grees pay the price of his frcedom, may fug-
geft an excellent mode of enfranchifing the
black flaves in our plantations, with great ad-
vantage to our country and without lofs to their
proprietors.

2. Homicide is either with malice prepenfe
and punithable with death, or without proof of
malice, and expiable by redeeming a Mufelman
flave, or by fafting two entire months, and by
paying the price of blood ; or, thirdly, it is ac-
cidental, for which an expiation is neceffary.
Madicisus bomicide, or murder (for, by the beft
opinions, the Arabian law on this head nearly
refembles our own) is committed, when a hu-
man creature is unjuftly killed with a weapon,
or any dangerous inftrument likely to occafion
death, as with a fharp ftick or a large ftone,
or with fire, which has zbe effed?, fays
KA'siM, of the moft dangerous infirument, and,
by parity of reafon, with poifon or by drowning ;
but thofe two modes of killing are not fpecified
by him; and there is a ftrange diverfity of
opinion concerning them : Kkilling without prosf
of malice is, when death enfues from a beating
or blow with a flight wand, a thin whip, or a
fmall pebble, or with any thing not ordinarily
dangerous : accidental death is, when it was
peither defigned nor could have been prevented
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by ordinary care, as if AMRU were to thoot an
arrow at a wild beaft, and the arrow by acci-

dent were to kill Zap, or if MAzIN were to
fall from his terrace upon Zuvtair and kill
him by his fall; in which cafes the flayer
would not be permitted to inherit from the flain.
If, however, a man were to dig a pit, or fix
a large ftone, on the field of another, and the
owner of the field were to be killed by falling
at night into the pity or. running againft the
ftone, the doer of the illegal a@, which was
the primary occafion (but not the caufe) of the
death, muft pay the price of blood, but would
not, it fcems, be difabled from fucceeding to
the property of the deceafed, whom he could
not in ftriGnefs be faid to have killed.

3. An unbeliever fhall never be heir to a be-
liever, nor converfely s but infidel fubjects may
inherit from infidels.

4. The diffcrence between two ftates or
countries confifts in the difference of fove~
reigns, by whom protetion is given to their
refpe&tive fubjeéts, and to whom allegiance is
refpe@ively due from them: this difference is
particularly marked between a country govern-
ed by a Mobammedan power and a country ruled
by. a prince of any other religion; for they are
always, virtually at leaft, in a ftate of warfare,
the firlt being called by lawyers zbe fec? of pease,

T 2
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and the fecond, #he feat of hoftility. A differ-

ence of country, therefore, which excludes
from the right of inheriting, is either affual
and unqualified, as when an elicn enemy refides
in the feat of bofility, or when an alien has
chofen his domicil in the féat of peace, and pays
the tribute exacted from infidels, in which cafe
the #ributary fhall not be heir to the alien enemy
dying abroad, nor converfely, becaufe each of
them owed a feparate allegiance ; or the differ-
encc is qualified*; as when a fugitive enemy -
feeks quarter, and obtains a temporary refi-
dence in the feat ¢f peace, or when two alien
enemies are fugitives from two different hoftile
countries : now, although the #rtbutary and the
fugitive aGually live in the fame kingdom, yet,
fince the fugitive continues a fubjet of the
hoftile power, he remains, as /¢ were, under a
different government, and there is no mutual
right of fucceflion between him and the tri-
butary ; nor, by fimilarity of reafon, between
two fugitives, who leave two diftinct. hoftile
governments, and obtain quarter for a time in
the land of believers, but without any intention
of making it their conftant abode.

Ir none of thefe four incapacities preclude the
heirs of AMRrU from the legal fucceffion to his
eftate, which we will fuppofe already fold and

* Page 215.
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reduced to money of one denomination, the
magiftrate, or his officer, muft proceed to the
diftribution of the fbares; and, as they are a
motety, a _fourth, an eighth, two thirds, onc third,
and a jfixth, of the aggregate fum, it will be
convenient at firft to confider that fum as con-
fitting of twenty-four equal parts, fo that the
thares will be, in whole numbers, zwelve, fix,
three, fixteen, eight, and four.

Tue fharers are twelve perfons, four males
and eight females ; but, before we fpecify their
refpective allotments, it is neceflary to premife
that a grandfather and a grandmotber, according
to the Arabian idiom, fignify a male, and a
female, anceftor in any degree; that a z7ue grand-
father is he, between whom and the deccafed
no female anceftor intervened; that a fa/fe
grandfather is, where the paternal line of afcent
was broken by the intervention of a female;
and that a grandmother alfo is called #7x¢, when
no falfe grandfather intervened betwcen her and
the deccafed : in thort, the only true line of an-
ceftry, according to the Arabs, is an uninter-
rupted fucceflion of paternal forefathers. The
male tharers then are the father, the true grand-
Jather, the brother by the fame mother only, and
the widower : the females are the widow, the
daughter, the female iffue of the fon, the fiffer of
the achole blood, the fifter by the fame father only,
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the fiffer by the fame mother only, the mother
herfelf, and the true grandmotber.

We begin with the males in the order of the
fhares before enumcrated; and, 1. The father
of AMRU or Hinpa takes* a fixt/4 abfolutely,
though a fon of the deceafed be living, or any
male defcendant, who claims. wholly through
males; but, if there be no fuch male defcend-
ant, he becomes @ refiduary beir 3 and, if there
be only a daughter of the deceafed, or a female
defcendant from the fon, he firft has his legal
fhare, or a_fixth, and, when her {hare alfo has
been allotted, he claims the refidue. 2. The
true grandfather is excluded from any fhare by
the 1iving father, ¢hrough whom alone the
grandfather bore a relation to the deceafed;
and, although a fimilar reafon might afterwards
be applied to the mother, and operate to the
cxclufion of her children, yet the father has
the additional ftrength of a double title, both
as a fbarer and a refiduary : but, if the father
alfo be dead, Ais father, or true paternal ancef-
tor, has exaétly the fame intereft, except in four
cafes, which will be prefently mentioned. 3,
A fingle half-brother, by the fame mother
only, takes a fixth, and twa or morc fuch half-
brothers, a ¢hird ; provided that the deceafed

¥ Page 216.
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left neither children, nor male iffue of a fon,
nor a father, nor a true grandfather; by any of
whom the brothers by the fame mother are ex-
cluded ; and this article brings us neceflarily to
one clafs of female tharers; for, in this inftance,
therc is no diftin&tion of fex; both brothers
and [ifiers by thg fame mother only having an
cqual right and an equal fhare in the diftribu~
tion. 4. A moiety of HinpA's cftate, if fhe
die without children, or the iflue of a deceufed
fon, goes to her widower AMruU, who, if the
leave fuch iflue, has no more than a fourth.

As examples of the father’s rights, let us
fuppofe AMruU to have died worth two thou-
fand four hundred pieces of golds leaving his
fathcr ZAa1p, and either a fon or a fon’s fon,
OMmAR: in this cafe the four hundred pieces are
the fhare of Zaip, and OmaRr takes the re-
maining two thoufand; but, if AMRU leave
only his father Za1p and either a daughter, or
fon’s daughter, La1La, the father is firft entitled
to the four hundred pieccs, or fixth part; and,
after Larra has received twelve hundred, or a
moiety of the eftate (which, as we fhall fee, is
her fhare in this cafe), he takes, as refduary,
the eight hundred pieces, which remains; fo
that the property of AMRrU 15 equally divided
between them. Should no relation be left but

Z a1 the father, and Les1D the brother, of the



280 A COMMENTARY ON

deceafed, LEB‘ID is excluded; and the whole
eftate goes to Zarp. If, in the three preced-
ing cafes, the paternal grandfather Sarim had
been left inftead of ZAip, his rights would
have- been precifely the fame; and the only

difference between Zaip and Sarim will ap-
pear from the four following examples, 1.
The paternal grandmother would be excluded
by Za1p her fon, but not by his father, her

hutband, Sarim. 2. If AMru or Hinpa
leave a father Zai1p, a mother SoLMA, and a

widow ZAINEB, or widower HareTH, the
mother takes a #477d part of what remains after

ZAINEB or HareTH has received the legal

thare ; but, if Sarim be fubftituted for Za1p,
the would have a right to a third of the whole
affets, according to the prevailfng opinion, al-
though Asu Yusur thought her entitled, even
in that cafe, to no more than a third of #4e re-
mainder. 3. The brothers of the whole blood,
and thofe by the fame father only, are excluded
from the inheritance by Za1p the father, but
not by the grandfather SarLim, as the beft law-
yers agree, diflfenting on this point from their
mafter ABu HANIFAH. 4. If AMRU had ma-

numitted his flave YAsmin, and died, leaving
his father Za1p and a fon OMAR, a fixth part
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of the right of fucceflion to Ya'smin would
have vefted, according to ABu Yu'sur, in
Za1p, but, if the paternal grandfather Sa’'vim
had been left inftead of the father, the whole
interet would have vefted in the fon: in this
cafe that illuftrious lawyer ultimately diffented
from his mafter and from his fellow-ftudent
MunammeDp, who were both very juftly of
opinion, that, whether ZA1p or SA'LiM were
alive on the death of the manumittor, the
whole right of fucceffion to the manumittee
vefted in OMAR,

Let us proceed to the fhares of the females;
and 1. If Amru die without children, and
without any iffue of a deceafed fon, his widow
Hinpa muft receive a_fourth of his aflets; but
her thare is an e/gbth only *, if any fuch iffue
be living: fhould he leave more widows than
one, they take equal parts of fuch fourth or
eighth; fo that the legal thare of the widower
is always in a double ratio to that of the widow
or widows: as, if Hinpa die worth zwenty-
Jfour thoufand zecchins, her furviving hufband
AmRru muft be entitled either to fwelve or to
Jix thoufand ; and if AMRuU die with the fame
eftate, his widow HINDA muft have either fix
or three thoufand for her fole thare; or, if
Zamnes and ABrA had alfo been legally mar-
ried to AMnru, the three widows muft receive

* Page 217.
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either fwo or one thoufand zecchins each, as
the cafe may happen. 2. One daughter takes a
moiety, and fwo or more daughters have twe
thirds, of theirfather’s eftate; but, if the deceafed
left a fon, the rule, exprefled in the Kordn, is
this: ¢“ to one male give the portion of two
¢ feales;” and the daughters in that cafe are
not propetly fbarers, but refiduary beirs with
the fon, their part of the inheritance being
always in a fubduple ratio to his part, Thus,
if AMRv die worth #wenty-four thoufand pieces
of gold, his only child FaTima takes twelve
thoufand as her fhare; but, if the have three
fifters, Azza, LAaTIFA, and ZUBAIDA, two
thirds of the affets, or fixteen thoufand picces,
are equally divided between the four girls; and
if there be a fon OMAR, he muit receive, in
the firft cafle, fixteen thoufand, while Fa'tima
has eight; and, in the {econd, eight thoufand,
while the and her fifters take each four thou-
fand, pieces. 3. If OMmAR had died before his
father, leaving female iffue, and his father had
then died without any daughter of his own, the
daughters of OMaR would have had precifely
the fame fhares, to which thofe of AMrRU him-
felf would have been entitled; but, had Fa'ri-
Ma been living, the would bave taken 4a/f the
cftate, or fwelve thoufand pieces of gold, and a
fixth only, or four thoufand, the complement of
two thirds or fixteen thoufand, would have



THE SIRAJIYYAH. 283

been equally diftributed among her nicces,
Had Fa'riMa and Azza been at that time
alive, they would have taken their legal fhare,
to the exclufion of their brother’s female iffue,
unlefs the right of that iffue had been fuftained
by a male in an equal, or a Jower degree, who
would have made them refiduarses, * the male
¢ taking, by the rule, the portion of females;”
but a male in a Aigher degree would not have
given them that advantage; and, if OMAR
himfelf had furvived, his daughters would have
been wholly excluded.  The fix cafes, there-
fore, or different fituations, of the female iffue
of OMAR may be thus recapitulated: 1. A
fingle female takes a marety. 2., Two or more
have two thirds. 3. A male in the fame, or a
lower, degrec than themficlves, gives them a
refiduary right in a fubduple ratio to his own.
4. With a daughter of AMRrv, who is entitled
to half, they would have only a fiz¢4, to make
up the regular fharc of the female iffue. 3.
"They are excluded, if AMRU left more daugh-
ters than one, but no male iffue in any equal,
or a lower, degree. - 6. A fon alfo of AMrU wholly
cxcludes them. In the three firft cafes, their le-
gal claims correfpond with thofe of daughters:
but in the three laft their rights are weaker, be-
caufe they are in a remoter degree from the
deceafed.
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The pedigree exhibited in the text* is called
by the Arabs the tafhbib, becaufe, in their
opinion, it fharpens the underftanding, and
captivates the fancy as much as the compofition
of an elegant. love-poem, which the word li-
terally fignifics ; but, without adopting fo wild
a metaphor, we may truly fay, that it is very
perfpicuous, and that no comment, after what
has been premifed, could render it clearer. An
example, however, will thow more diftinétly
than an abftraét rule, in what manner an
cftate 1s divifible, when a male defcendant
gives a refiduary title to a female in the fame,
or in a higher, degree. Call the only fur-
viving male defcendant Omar, and fuppofe
him to be the brother of Amina, who ftands
loweft in the firft fet of females: here the
higheft female in that fet muft receive a mosesy
of the affets; thc next below her takes a fixtk
together with the higheft of the fecond fet, as
the complement of zwo thirds; and the refidue
muft be divided into fve portions, of which
Omar claims zwo and each of the females in
the fame degree, one; but the three females
below them are excluded. If OmaRr be the
brother of Zarr'ra, whom we fuppofe the
loweft of the middle fet, the remaining #bird
of the eftate muft be diftributed in fevenths,

Page 218.
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becaufe there are ffue females, tAree in a higher,
and zwo in an cqual, degree with OMaR, who
tuft always have a double portion; and, if he
be the brother of Una1za, the loweft female
of the #4ird fet (who, on the formmer fuppofi-
tion, would have been excluded), there will
be fix female refiduaries entitled to portions
with OMAR, but in a fubduple ratio; fo that,
if AMRU died worth rwenty-four thoufand du-
cats, the daughter of his fon takes rwelve thou-
fand of them; the two daughters of his fons’
fons receive each #awo thoufand; and, the refi-
due being eight, OMAR is entitled alfo to zwe
thoufand ducats, while Una1zA and the fwve
women, who remain, have each oze thoufand,
which they owe to the fortunate exiftence of
OMAR. 4. * The rights of fifters by the fame
father and mother, and (3.) thofe of fifters by
the fame father only, are explained in the text
with fufficient clearnefs, but it is proper to ob-
ferve, that the fifzh cafe of the firft clafs is com-
prifed in the féventh cafe of the fecond; and
that (6.) the fifters by the {fame mother have
been mentioned in a former fetion. There
will be no ufe in repeating the ingenious argu-

ments of IBNu ABBAs in fupport of his diffent
on many points from other old lawyers, nor the

* Page 219,
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folid anfwers, which have been given to his ob-

jettions ; but a ftory, told by SuARr1¥, may here
be repeated, becaufc it conveys an idea of thé
traditionary Arabian law, and thows from what
fources our cxcellent author derived his doc-

trinc: ‘ Hupuain ufed to relate, that Apv

¢ Musa, being confulted on the diftribution of
€ an heritage among a daughicr, a fon’s daugh-
“ter, and a fiffer, anfwered, the firft muft bave
“a moity; the fecond a fixth; and the third,
¢ what remains 3 but ¢ Confult Isnvu MASLAJ{JD,
¢ added he, and apprize me of his anfwer:”
¢ when IanvU MAst}bD, was confulted, he faid,
¢ that he was prefent, when MusaAMMED him-
¢ felf gave the fame decifion’ and, when that
anfwer was reported to Azuv Musa, he faid,
“ you muft put no queftions to me, as long as
“ that illuftrious lawyer remains with you.”
7. * Although the different rights of thc mother
in different cafes be very clearly explained, yet
her title to a third of the refidue may be illuf-
trated by two examples: firft, if ApurA leave
only her hufband W aMix, her mother S6ADA,
and her father Mazin, half of her eftate goes
to WAMIK, a third of the other half, or a fixth

of the whole, to S6Apa, and the remainder to

* Page 220,
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Mazin; but, fecondly, if WAMIK leave only
his wife ApuraA, his mother ZAINEB and his

father LEBID, the widow takes a quarter of his
property, while ZA1NEB has a third, and Le-

BID two thirds, of the remaining three quarters.
8. In giving an example of the divifion between
two great grandmothers ¥, we may anticipate in
fome degree the arithmetical part of the work,
which will be found extremely clear and inge-
nious. The pedigrec exhibited by SuaRIF is
in this form:

Father Mother Mother
Father Mother
NGHtaats
Father

Now the paternal grandmother’s mother, and
the mother of the paterral grandfather, are to-
gether entitled to a fixth, and the paternal
grandfather’s father to the refidue, of the eftate,
which ought, by the general rule, to be divided
into fiz parts, becaufe fix is the denominator of
the fhare; but, to avoid a fra&tion, we muft

* Page 221.
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obferve the proportion of one, ot the fixth part,
to fwo, or the number of perfons entitled to it;
and, fince one and two are prime to each other,
we muft multiply #wo into /ix, and the produtt
is the number of parts into which the propetty
muft be divided; fo that of fwelve cows or
horfes the great grandfather will have zen, and
each of the great grandmothers, oze.

The great grandfathers are called anceftors in
the fecond, and their fathers, anceftors in the
third, degree, and fo forth; and it muft be re-
marked that in thefc tables the number of female
anceftors, who inherit with the males, is equal
to the number of fuch degrees: thus in the fol-
lowing,

F M M M

F M
F

there are three great great grandmothers, and
the eftate muft be divided into eigbteen parts,
becaufe one and three are prime to each other.
We fuppofe in both pedigrees, that the higheft
line only are left by the dcceafed Amnru; for,
by the text, the nearcft female anceftor excludes
the more diftant; -and, if he leave his father
ZUHAIR, and his paternal grandmother Azza,
with LA¥L A his maternal grandmother’s mother,
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Zuuair takes the whole inheritance; for he
excludes Azz A, and fhe, being nearer in de-
gree, excludes LAILA. '
Let us conclude the fubje& with a cafe put
by SzarIF in illuftration of the pedigree in the
text: ZUBAIDA gave her daughter’s daughter
Mavyvya in marriage to her fon’s fon Basuag,
and the young pair had a fon AMru, who ac-
quired an eftate, and died : now ZuBAIDA was
both paternal and maternal great grandmother
of Amru, and had, therefore, a double relation
to him; but another woman, named Zusra,

had married her daughter Sorma to Farep,
who was the fon of Zusaipa, brother of
ABLa, and father of Basuar; {o that Zunra
was AMRU’s paternal grandmother’s mother,
and had only a {ingle relation ; as it will appear
by the following arrangement of the family :

7ZUHRA ZUBAIDA
SoxMA —~ FA'RED ABLA
BasHAR Mayya
AMRU

The cafe of a ¢riple relation will be no lefs evi-
dent from the following pedigree :

YOL, VI, u
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ZUHRA ZUBAIDA

/1 N\

SoLMA——TFA'RED  ABLA  ZAINEB

/]

BagiAR———o__MAavyva Azza

/

AMmru - Fatima
ZA1D
For, if AMRu, whom in the former cafe we
fuppofed to be dead without iffue, had lived

and married his coufin FaTiMma, by whom he
had a fon Zarp, who died leaving property,
Zusaipa would have a zriple relation to the
deceafed ; firft, as his maternal great grandmo-
ther’s mother ; fecondly, as his paternal grand-
mother’s grandmother; and thirdly, as the mo-
ther of his paternal great grandfather; but
Zunra has only a jingle relation to Zaip,
as grandmother of his paternal grandfather
Basuar.

In both thefe cafes a fixth of the aflets is
divided equally between the fwo female ancef-
tors, by the opinion of Asu YusuF, and, ac-
cording to onc authority, by that of his great
mafter alfo; but his fellow-ftudent Muaam-
‘Mep (whofe arguments, and the anfwers to
them, it is needlefs to add) contended, that
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Zusarpa would be entitled in the firft cafe tc
two-thirds, and in the fecond, to three-fourtbs,
of that fix¢h part, according to the number of
modes, i which fhe was related to AMRU or
ZA1p. ,
No comment could add per{picuity to the
chapter on refiduary beirs *, until we come to
the cafes of inheritaince from enfranchifed
flaves 4, where a fhort clucidation of the text
appears neceffary.  If Avru enfranchife Ner-
G18, and die, leaving a fon Bacr, and a daugh-
ter L.arra; then, on the death of NerGis
without refiduary heirs by blood, his property
goes wholly to Becr, and L aiLa, by the tra-
ditionary rule, takes nothing; but, fuppote
Laica herfclf to manumit her black flave,

Susen, who then purchafes a flave Misc, and

gives him freedom; and fuppofe Susen firft,
and Misc afterwards, to die without refiduary
heirs, in this cafe the eftate of Misc goes to
"LarLa; nor would there be any difference, if
the two manumiffions had been conditioned to
pay a certain fum of money at a certain time.
The cafe of a manumiffion promifed on 'the
death of the miftrefs, has rather more difficulty;
but an example will make it clear: Laira
promifes NErGIs, that, on her death, he thall

* Page 292, t+ Page 225.
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be frce ; but, by the perfuafion of a Chriflian
friend, fhe renounces her faith, and fecks re-
fuge in a hoftile country: now a deliever can-
not be the flave of an infidel; and the Mobam-
medan judge pronounces accordingly, that NrRr-
G1s has gained his freecdom; but Larva, re-
penting of her apoftafy, returns to her native
country and her former belief; after which
Nrercis dies without heirs: Laroa fucceeds
as refiduary to her promifee, as the would have
fucceeded to a flave of NErG1s purchafed after
the decifion of the judge, if a {imilar promife
of manumiflion at his death had been made by
the mafter; and if that fecond promifeec had
died without heirs after her repentance and re-
turn. Should CAFUR, a flave of LarLa, mar-
Iy, with her confent, MERJANA, the freedwo-
man of AMRrU, the fon of that couple would
be born free, becaufe, in refpe& of freedom or
flavery, @ child bas the condition of its mother,
and he bears a relation to AMRvU her manumit-
tor; but thould Larra give CArur his free-
dom, he would drew that rclation from AMRuy,
through himfelf, to I.aira, fo that the would

fucceed to the fon of CArur and MERJANA,
if he died after his parents and without other
heirs of the firlt or fecond clafs : the cafe would

be fimilar, if CAFUR being enfranchifed, had
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bought a flave Misc, and given him in marri-
age to the frcedwoman of Zaip; for, if the
iffue of that marriage had been a fon, born free,

but with a relation to Z A, and if Carur had
then given Misc his liberty, he would have
drawn from Za1p the relation of his freedman’s
child, and transferred it, through himfelf, to
Laira his former miftrefs. This dotrine of a
relation (as the Arabs call it) firft veffed through
the mother and then dewvefled through the father,

founded on 2 decifion of OTuHMAN in the

cafe of Zus AR and RAFI.

We had occafion before, to mention the dif-
ference (according to ABu Yusur) between the
father, and the grandfather, of the manumittor
in regard to their fucceflion, with his fon, to the
property of a freedman; nor can any thing of
moment be added here; but it will be proper to
explain at large the concluding cafe in the chap-
ter of refiduaries, which proves, that the rela-
tion of enfranchifement may arife by the aé# of
lawo as well as by the af? of the party. Let it be
premifed, that marriage is prohibited between
kindred of two clafles; firft, between all thofe
in afcending or defcending lines of confangui-
nity, who arc called zear; fecondly, between
brothers and f{ifters,” and their iflue, or between
nephews or nicces and aunts or uncles, paternal
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or maternal, who are called ntermediate ; but,
between thofe of the third, or diffant, clafs, as
the firlt or other coufins, there is no prohibi-
tion: now, if AMrU or HiNDA purchafe a
kinfwoman or kinfman within either of the pro-
bibited degrees, the flave becomes inflantly
free, and a right of fucceflion vefts in the pur-
chafor, though the mafterfhip began and ended
in one moment. Call the three daughters of

Harern a flave, Zunaipa, SAFIva, AMINA,
who derived freedom from their mother, and

twe of whom, the firft and third, purchafe Ha-
ReTH for fifty picces of gold: he becomes in
that inftant free; and, if he.die leaving pro-
perty, two thirds of it go to his three daughters
as their legal thares, and the refidue belongs to
the two, who procured him liberty; three fifths
of it to Zuraipa, who contributed her #hzrty,
and two fifths to AMiINA, who added her zwen-
¢y, pieces. 'To arrange the diftribution without
fractions, begin with #/7ee, the denominator of
the legal thare: now fwo, its numerator, is
prime to the number of tharers ; and oze is prime
alfo to five, the number of refiduary portions;
but thirty and twenty are compofed to one an-
other, fince 7en meafures thirty by zfree and
twenty by zws ; and five, the fum of thofe tenths,
may be confidered as ftanding in the place of the
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number of refiduaries: again, ffve and three are
prime to each other, and their produét is_fifteen,
which, being multiplied into three, the firft-
nentioned denominator, produces forty-five, the

number of equal parcels, into which HARETH'S
eftate muft be divided; fo that #hirty, or fwo
thirds, may be diftributed in sens to the three
daughters, and ffteen or the refidue, in zbrees to
the fwo, who redeemed their father; Zusaipa

taking in all ninetecn, AMINA fixteen, and Sa-
FIYA, only fen, portions of the inheritance.

This is the calculation of SwariF, and the
grounds of it will prefently appear; but the
operation might have been thortened thus: mul-
tiply the denominator of the kga/ fbare into the
number of fharers, and then multiply the pro-
dud into the denominator of the refiduary por-
tions. '
The chapter of exclufion* is very perfpicuous;
but the cafe of an wnbelieving heir having really
occurred in the time of ALy, we may infert it
as a monument of carly Arabian jurifprudence.
Sorma had embraced the new faith, and died,
leaving her hufband, and two brothers by the
fame mother, who were all three believers,
with a /o7, who continued an infidel: on a dif-
pute concerning the inheritance, Ar: and‘ Zamn

* Page 225.
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gave a moiety to the widower, confidering the
fon as aGually dead, a third to the half-brothers,
and the reft to fuch of the refiduaries as be-

lieved in the Kordn; while IsNu'L MAsuup
infifted, that the fon was dead as to the right of
inheriting, but alive as to the power of exclud-
ing, and thought that he drove the widower
from a moiety to a_fourth part only of SoLmA’s
eftate ; but the former opinion has prevailed,
and in a curious book (for which there muft
have been abundant materials) entitled T'4e Dy/-
Jenfions of the Learned, it is adinitted, that, by
univerfal affent, if AMRU leave a father, who is
either a {lave or an infidel, and a paternal grand-
father, who is both free and a believer, the
father is confidered as dead in Jaw to all pur-
pofes, and the grandfather is hcir to AMru.
We come now to the Arabian method of af-
certaining the {malleft number of parcels, into
which an eftate can be divided, fo as to avoid
fraCtions in the legal diftribution of it: that
number we call the denomiator, or devifor, of
the eftate, though the Arabick word mean litc-
rally the place of coming out; and the problem
is eafily folved by the following rules: if the
two numbers in queftion be prime, multiply
one of them into the other ; if they be compy/fiz
to each other, multiply the meafure of one into
the.fecond, and the produét will be the number
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fought. The whole fection * is as clear as it
could be made in a verbal tranflation; and it
would be fuperfluous to add examples of all the -
cafes, which muft occur to every one, who has
attentively perufed the preceding parts of the
work. ' ’

A cafe, which arofe in the reign of OmaR,
has given occafion to fome debate T: LAtrLa
died, leaving only AMRU her hufband, HinpA
her mother, and Anra her {ifter of the whole
blood. Now the hufband and fifter were each
entitled to a moiety, and the mother, to a third,
of LaiLa’s propesty, which, by the rule then
eflablifhed, could be divided into fix partsionly;
but Arras, a companion of MunAMMED, be-
ing confulted by the Caliph, propofed, that the
regular divifor fhould be fo sncreafed, that of
eight parts AMRU and ABLA might each take
three, and HinpA fwo. The fon of ABBas,
whofe opinions were always rather ingenious
than f{olid, was prefent at the decifion; but,
fearing the bad temper of the Caliph, {fupprefled
at that time his own fentiments: he thought,
that the fiffer, having (as we have feen) a
weaker right, fhould bear the lofs, becaufe,
where different rights concur, tie weakeft invaria-
bly yields; and he faid, that if an arithmetician

% Page 226. + Page 227,
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could number the fands, yet he could never
make fwo halves and a third equal to a wholc;
but his op'mion' has never been adopted, becaufe,
although the /-7 may in fome cafes be re-
moved into a diftin&t clafs of heirs, yet, with a
hufband and a mother of the deceafcd, her fhare
is fixed by pofitive law, and fhe cannot by any
means be deprived of it; fo that the thares of
all the claimants muft be diminithed in exaf?
proportion; for inftance, if the property had
been rwenty-four picces of gold, the mether
would claim ergh#, and each of the other heirs,
twelve ; now thofe claims cannot all be fatisfied,
but cight is to twelve, as_/fx to nne, which will
be the refpe@ive fhares, according to the de-
cifion of ABBAs.

Examples of the divifor /ix increafed to foven
and to nine, or of twelve to thirteen, fifteen, and
Seventeen, would appear cqually ingenious, but
would f{well this commentary to an immoderate
fize: there are two decifions, however, deferv-
ing particular notice, becaufe they were made in
real caules, and have been univerfally\approved.

ZuBAaIpA left her huftband ApNaN, with fwo
Sifters of the whole blosd, two fifters by the fame
mother only, and the mother herlelf; whofe legal
thares, in order as they are mentioned, were
a moiety, two thirds, a third, and a_fixth: it was
impoflible, therefore, to diftribute them out of
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thirty pieces, for inftance, divided into fix equal
parcels; but the judge, named Suurarm, di-
vided the wholc eftate into fex parcels, each con-
fifting of ¢hree pieces, and allotted them to the
claimants in the proportion of their fhares; that
is, to the hufband, tbree parcels, to the fifters
of the whole blood, jour; to the half-fifters,
two; and to the mothet, one; aﬁ'uring ADNAN,
who at firft complained of the judgement, that
OmAaRrR had made a fumilar decifion; and this
cafe acquired celebrity among the Arabs by the
name of SHURAIHIYYA.  The next cafe, which
was anfwered at once by Atri, while he was
haranguing the people in the mimbar, or pulpit,

at CUFa, is fully flated in the text: the fhare
of the widow was, regularly, an ezghth 5 that of
the daughters, zwo #hirds; and that of each pa-
rent, a_fixth, all which cannot be diftributed out
of twenty-four parcels; but Ari pronounced,
that the property of the deceafed fhould be di-
vided into #wenfy-feven equal parts, of which
the widow fhould have #/ree; the daughters
Jfizteen 3 and the two parents, erght, It is re-
corded, that, when the perfon, who confulted
A1, was much diffatisfied with his anfwer, and
afked whether the widow was not legally entitled
to an eighth, the Caliph faid rapidly, it is be-
come a ninth,” and proceeded in his harangue
with his ufual eloquence,
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The arithmetical part of the Sirdsiyya ¥ is very
fimple, and may be found in the firft pages of
all our clementary books; but the difference of
the Arabian idiom occalions a little obfeurity.
The chapter on primes and meafures is founded
on a fimple analyfis: when two nwmbers are
compared, they are cither equal or unequal; if
unequal, cither the fmaller is an aliquot part of
the greater, or they have a common meafure,
which muft either be ¢ alone, or fome num-
bery which the Arabs define amudtitude compofed
of units. When the greateft common meafure
is found by the rule, they confider the two
numbers as agreeing in a fraction, which has
that common meafure for its denominator and
unit for its nuinerator ; but the nature of the Ara-
dick language makes it impoflible to exprefs in a
fingle word the fractions lefs than a fent) : thus
twenty-feven and twenty-four agree, as they ex-
prefs it, in a third; and a third of each number
is called its waf £, or meafure, as nze of twen-
ty-feven, and eight of twenty-four. After this
explanation of the word, which is tranflated #/e
meafure, there will be no difficulty in the fol-
lowing cafes.

I. + AmRu leaves only his father and mother
and ten daughters: now, by the rule, his eftate

* DPuge 228, + Page 2:0.
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fhould be divided into fix parts, becaufe the
thare of each parent is a fixzh, and that of all
the daughters zwo t/irds; but four parts cannot
be diftributed, without a fralion, among fex
perfons; for which reafon we muft multiply
five, which is the meafure of fen, into jix,
‘which is the firft number of parcels, and the
produd thirty is the number of lots, into which
the property of AMgu muft in fa& be divided;
each of his parents taking fve lots, and each of
his daughters o,

1f. Hinpa leaves her hufband, both her pa-
rents, and {ix daughters 3 whofe legal fhares arc
a_fourth, two fixths, and two thirds, of the inhe-
ritaice: now the regular denominator of the
lots would be #twelve, but it is raifed to fiffeen;
and fince eight parcels cannot be diftributed
equally among /ix daughters, the meafure of fix,
or three, is multiplied by fifteen; fo that of
forty-five lots nine may go to the hufband, fwelve
to the parents, and fwenty-four to the daughters,
in exaCt proportion to their firft diftributive
fhares.

It will be very eafly to apply the remaining

rules to all the other examples given by Sira-

yuppiy*; but fince, in the two laft cafes,
which are not likely to occur, the inheritance

* Page 230.
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muft be divided imo 4320 and 5o4o parcels,
the calculation, after the Arabian mode, in
words at length, would be infufferably tedious,
and the reader may make it in figures with
little or no trouble. The latter of thofe two
cafes ¥ is, however, fubjoined; becaule it will
fully explain the fection, in which no examples

are given, SAAD leaves fwo wives, Jix female
anceftors, capable of inheriting together, Zen
daughters, and /even paternal uncles, whofe
fhares of zwenty-four (the root, as they call it, of
this cafe) are three, foury fixteen, and one; for
the uncles can only take what the others leave.
Now by obferving the primes and meafures, and
working according to the rule, we come to 210,
which muft be multiplied by zwenty-four, and
‘the produé gives the {malleft number of par-

cels, into which Saap’s eftate can be duly di-
vided : the produéts of that multiplicand (210)
by 3, 4, 16, give 630, 840, 3360, which are
the allotments of the wrves, female anceflors, and
daughters ; and the allotment of each fharer ap-
pears at once from the following proportions :

Persons. First Shares. MULTIPLICAND. SHARES OF EACH,
‘2t 3 i 210 : 531.
6 : 4 :: 210 : 140.
1o : 16 :: 210 : 336.

¥ Page 232.
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The laft a& of the Mufelizan judge is to make
an a@ual divifion of the ftate*; and we will
fuppofe that LarLa, in the cafe anfwered by

by Aseas, had left ZaiNee and ABLA, two
fifters of the whole blood, with AMmRru, her
hufband, and Hinpa, her mother; and that
her property amounted only to fwenty-frue
gold mokrs : now the root of the cafe is in-
creafcd, as we have feen, from fix to eight,
which is prime to twenty-five; and the pro-
du@s of two, the thare of each fifter, of three,
the fharc of the hufband, and of one, the fhare
of the mother, multiplied by the number of
gold mobrs, are 50, 75, and 25, which, divided
by eight, give the following fhares: to cach
filter, 6 mobrs, 4 rupees; to AMRU, gm, 6 7.}
to HiNnpa, 3m. 2r. Had Lartra’s eftate

been ffty gold mabrs, the diftribution would
have been thus:

M. R.
ZAINEB, . . . . 12, 8.
ABra, . . . . 12, 8.
AMRrRU, . . . . 18, 12.
Hinpa, . . . . 6, 4

It feems needlefs to give examples of the
fimple rules for afcertaining the dividends of
cach c/afs; but the paflage concerning creditors,

M ‘e
* Dage 23,
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at the clofe of the chapter,. is made obfcure by
extreme brevity, and requires a fhort illuftra-
tion. Suppofe the aflets of AMRU to be nine

pieces of gold; his debts, fuve pieces to SAAD,
and fen to AHMED ; here the aggregate of the
debts, fifteen, is compofit to nine, and their
meafures are fiue, and three ; {o that, by the rule
before-mentioned of diftribution among beirs,

AuMEDp will receive fix, and S:\AD, three
pieces ; but, had the debtor left #Airteen, which
would have becn prime to the amount of both
debts, then fifteen, ftanding in the place of the
werification, as they call it, muft be the devifor
of the feveral prodults, arifing from the mul-
tiplication of zen and fve into thirteen, and the
quotients 8% and 4; will be the refpective divi-
dends of AuMED and SAAD,

The pra®ice of fubtratiion* arofe from the
cafe of ABDPUR’RAHMAN and his four wives,

decided in the reign of OTuMAN ; and the fec-
tion concerning it will be made clear by a fuller
explanation of the example in the text. AVe
have feen, that the widower is entitled to a
mozety, the mother to a third, and the uncle, to
the refidue ; {o that, if L.a1LA’s eftate be divided
into_fix parcels, the diftribution may be made
without a fraltion : but if the widower agree to

* Page 234,



THE SIRA'JIYY AR, 805

keep the mabr, or nuptial prefent to his wife,
which he had never actually paid, inftead of his
three fixths of the whole, the remainder, after
dedu&ing the mahr, muft be divided into hree
parts, of which the mother will have zwo, and
the uncle oze. So, if the mother agree to take
a jewel, or other fpecifick thing, in lieu of her
two fixths 3 or the uncle, a flave or a carriage, in
the place of his fxth part, the remainder, which
would be four parts in the firft cafe, and fve in
the fecond, muft go to the other claimants in
proportion to their fhares. Again; if AMRU

leave his mother FATiMA, two fifters by the
fame mother, LATIFA and SoLMA, and the fon

of a paternal uncle, SeLim; here alfo the in-
heritance muft be divided, by the rule, into fix
parts: now, if the deceafed left a female flave
and thirty gold mohrs, and, if SoLma confented
to keep the flave inftead of her legal fhare, or a
fixth, the remainder of the property muft then
be divided into five parcels, fix gold mobrs in

each, of which FATiMa and LAaTIFA muft

receive each one parcel, and SELIM, the three

parcels, which remain. It is obvious, that, if

the firft calculation were made, in the preceding

cafes, on a fuppofition, that the taker of the

fpecifick thing was dead or incapable of inhe-

riting, there would be either a defeé? or an ex-
VOL. VI. X '
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cefi i fome 'of the allotments to the other
claimants.

There is no difficulty in the chapter on the
return*, except what arifes from the Arabick
idiom, to which the reader is probably by this
time habituated ; but it is neceflary to remark,
that, although, by the letter of the Kordn and
the ftrit rules of law, no refurn can be made
to the widower or widsw, yet an equitable prac-
tice has prevailed, in modern times, of return-~
tng to them on failure of fharers by blood and of
difiant kindred. 'The laft cafe in the chapter can
rarely occur; and the refult of the calculation
(which fills ten pages in the Perfian work of

Maulavi Kasim) is, that, of 1440 parcels, the
four widows take (36 X 5 =) 180; the nine
daughters (36 X28=) 1008 ; and the /ix female
anceftors (36 X7=) 252 fothat 45 parts go to
each wideio, 112 to cach daughter, and 42 to
each female anceflor.

The rights of the paternal grandfather have
been more difputed than any other point of
Arabian law ; no fewer than feventy contra-
dictory decifions having been made concerning
-hem in the reign of OmAR ; but the difpute is
10w fettled among the Sunnis according to the

>pinion of Asu HaNIra ; and the chapter on

* Page 235—237.
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divifion feems to have been inferted merely from
refpc@ to Asv YusuF and MuaAMMED, who
diffented on this point from their mafter *: it
is one of the cleareflt chapters in the Sirdjiyyabh,
and will be ufeful to us, if the queftion fhould
arife in a family of Skidhs, who follow, no
doubt, the opinions of Avrr and Zaip. The
cafe called acdariyya, which was decided by the

fon of TuABIT, and has acquired fuch celebrity
in Irak, that it is diftinguithed among the law-
yers of that country by the epithet of a/gharra,
or the Juminous, is a perfpicuous example of the
grandfather’s divifion in a dows/e ratio with the
fifter : the conjecture, formerly hazarded by
myfelf, that it was named acdariyya, becaufe
the rules of inheritance are diffurbed by it in
favour of the grandfather, had occurred, I fee,
to fome Arabs, and is mentioned by SHARIF
without difapprobation.

It will be neceffary to illuftratc by examples
the chapter on fucceffion to vefled bereditary in-
terefts 1: and, firft, we may fuppofe, that Zaip

had two wives, named ZaINEB and LATIFA,
and that Zaines died pofleffed of feparate pro-
perty, leaving her hufband, her mother ZuHra,
and Hinpa, her daughter by her former huf-
band: now the legal fhares, in order as the

* Pagc 237—240. + Page 240—242,
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fharers are named, would be a fourth, a fizth,
and a moicty 5 fo that regularly the eftate thould
be divided into fwelve parts, but it is here di-
vided into four, becaufe there muft be a refurn
to Zuura and HinDa, in the proportion of
their {hares, that is as ome to three; but, when
Za1p has taken his fourth, the three fourths,
which remain, cannot be diftributed in that pro-
portion ; and, fince three and four are prime to
each other, we therefore multiply four, confi-
dered as the number of perfons entitled to a re-
turn, into fowr, the denominator of the huf-
band’s fbare, and the fquare number anfwers
the purpofe of integral diftribution; for of fix-
teen parcels Zarn will be entitled to four, ZuH-
RA to three, and HinDA to zne.

Suppofe next, that Zarp himfelf dies, before
any diftribution actually made, leaving only

LATIF A before-mentioned, his mother Basira,
and his father ABID: here four parts of the
former inheritance having vefted in him, the
diftribution is eafy; one part going to LATIF A,
as her fourth, one alfo to BAsIRA, as her zhird
of the refidue, and two parts to ABID ; in exalt
propartion to their feveral claims on his own
eftate,

Thirdly, fuppofe Hinpa to die befere any
attual diftribution, leaving the before-named
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ZuHRA, her grandmother, ZuBAIDA her
daughter, and two fons, HA'T1F and BAsHAR:
now fhe had a wvefled intereft in nine parts out of
the fixteen, and, her own eftate being divifible
into_fix parts, we obferve, that ze and Jix are
compofit to each other, or agrec, as the Arabian
phrafe is, 7z a third ; {o that a third of fix, or
two, muft be multiplied into fixteen, and the
produ& thirty-two will be the denominator
for both cafes; for of thirty-two parts nine will
veft in ZuHRA (/ix as mother to ZAINEB,
and tbree as grandmother to Hinpa), rwelve in
the two fons, tbree in ZUBAIDA, and eight in
Za1p’s reprefentatives; fince, to afcertain the
thare of each individual, the juft-mentioned
thares out of fixteen muft be multiplied by zwo,
and thofe out of fix, by three, which is here
called the meafure of HinDA's vefted intereft.
Let us fourthly fuppofe, that Zuura alfc
dies before any diftribution, leaving her huf-

band CaaB, and two brothers CaLis and

TArtr. Now her own eftate is arranged by
Jfour, the hufband tak'ing a moiety, and each of
the refiduaries one fourth; but four and nine are
prime to each other ; and four, therefore, mul-
tiplied by zhirty-two, produces an bundred ana
twenty-eight, the denominator of both cafes:
we muft then multiply by four the fhares out of
thirty-two, and by nine the fhares out of jfour
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and the products will be lots of the feveral
claimants ; e/ghs parcels going to LATIF A, fise
teen to ABID, eight to BAsIRA, jforty-eight in
moieties to HATIF and BAsHAR, fwelve to Zu-
BAIDA, eighteen to C:\AB, and eighteern in

‘moieties to CaL1B and T ARIF.

‘We need only add, that, although the con-
clufion of the chapter before us be obfcured by
its extreme concifenefs, yet it plainly means,
that, “ when any number of heirs die fuc-
« ceflively before the diftribution, if the fhares
“ vefted in the laft deceafed do not quadrate
“ with the arrangement of his own eftate, we
“« muft confider all thofe, who died before him,
““ as one deceafed berr, and himielf as the fecond,
¢« and then work by the preceding rules;” to
give more examples would be very ealy, but
the reader would find them infupportably te-
dious. |

All controverfies on the claims of the rex? of
kin, who are neither fbarcrs nor refiduaries, are
now at an end ¥; for it feems to be fettled, that
they fucceed according to the order preferibed
in our text.

I. On the firff clafs of diftant kindred the

docrine of ABu Yusur has far more fimplicity

* Page 2492, 243.
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than that of MurAMMED, in which there is an
appearance of intricacy ; but an attentive reader
will find no difficulty in the cafe reduced to the
form of a table, in which the loweft of the
fix ranks are fuppofed to be the claimants of

AMRU’s eftate ¥ : he will fee, that ABu YUsuF
would divide that eftate into fiffeen parts, giving
one to each of the female, and zawo, by the rule
in the Koran, to each of the male, defcendants;
but that MusamMEeD would arrange it in fixty
parcels, rwenty-four of which would go to the
reprefentatives of ‘the #Ar¢e fons, and thirty-fix
to thofe of the nine daughters; due regard be-
ing paid to the double portion of the male de-
fcendants, fo as to bring the fhares of the fwe/ve
claimants to the following order from the left
hand, twelve, eight, foury nine, three, fix; fix,
two, four; three, two, one. The corrcétnefs of
this method has, it feems, obtained it a prefer-
ence over that of Asu YusuF, whofe pradice,
however, is followed, .on account of its facility,
in Bokhdra and fome other places ; although of
the two different traditions from ABu HANIFA,
that reported by MunAMMED be the more
publickly known and the more generally be-
lieved.

The reader would be unneceffarily fatigued,

* Page 244, 243.
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if we were to exhibit every ftep of the arithme-
tical procefs, by which the eftate of AMRU muft
be diftributed, according to the opinion of Mu-
HAMMED, between his great grandfon by fe-
males only, and his two great granddaughters,
who have the advantage of » male in the line
of defcent *; nor does the feftion concerning
the difference of fides require elucidation.

II. On the fecond clafs, or the grandfathers
and grandmothers, wha are excluded from fhares,
we need only fum up the doétrine of our au-

thor in the words of Ssrar1T:—¢ The degrecs
“in this cafe are either cqual or unequal; if
““ unequaly the ncarer is preferred ; if equal, the
“ preference is given to the perfon claiming
“ through a fharer; if there be an equality in
¢ that refped, the fides muft be the fame or dif-
¢ ferent ; if different, the diftribution muft be
“ made in thirds, the paternal fide having a
‘ double allotment ; if the fame, the fexes of the
“ roots, or anceftors, muft agrec, or not; if
“ they agree, the eftate muft be diftributed ac-
“ cording to the perfons of the branches, or
¢« claimants; if not, according to the firf? rank
“ that differs, as in the preceding clafs .”

III, There feems no difficulty in the chap-
ter § on the third clafs of diftant kindred ; but

* Pagc 247, 248. + Page 249, 1 Page 250.
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it muft be remarked, that although the brothers
and fifters by the fame mother only take equally,
according to the Koran, without any diftinGtion
of fex, yet that exception to the general rule by
no means extends to the 7ffie of fuch brothers
and fifters, o

IV. Although the claims of uncles and aunts,
in three cafes, be clearly explained in the text ¥,
yet it may not be improper to fubjoin an ex-

ample from the commentary of Maulavi Ka-
siM, which the following pedigree will make
more intelligible than his dry ftate of the cafe:

HinDA—AMBU—Szime(—~SunaiL)—Umar

| il |

LEezi'd Zameb  Azza BECR

[ - ad
LN

Zaip,

AmRu, having had by Hinpa a fon, named
LEesip, married Surma, by whom he had a
daughter, named ZAINEB: after AMRU’s death,
SuLma married SunaiL, to whom fhe pro-
duced AzzAa, and after his death, fhe married
UmARr, by whom fhe becamq the mother of
Becr: now ZAaIp was the fon of LEsrs and
Azza; and he died, leaving no heirs but

* Page 253,
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Brcr the brother, by the fame mother, of his
mother AzzA, and ZAINEB, who was his pa-
ternal aunt by the fame father AMru, and his
maternal aunt by the fame mother SuLma. In
this cafe, the property of Za1p muft be divided
into mme parcels, of which the paternal aunt
will have fwo thirds; and the remaining third
will go to the maternal uncle and aunt in the
ratio of fwo to one; fo that ZAINEB, in her
two chara&ers, will be entitled to fevern nint/s.

~ There {ecems no neceflity to expatiate on the
children of uncles and eunts, or on the coufins,
as we fhould call them, in different degrces *;
becaufe the text will be fufhiciently perfpicuous
to thofe, who perfectly underfland the preced-
ing feCtions: but, fince a curious cafe is put by
Suarir, I am unwilling to fupprefs it; cfpe-
cially as it will throw light on the whole fubject
before us. 'T'he father of Amru had a brother,

Z.a1p, and two fifters, ZAINEB and AAISHA,
by the fame father only : his mother alfo had a

brother, HareTH, and two fifters by the fame
father, named HinpA and Astma: firft, his
father and mother died ; then, all his unc/es and
aunts, leaving tife following iffue: Zarp left
two aaughter’s daughters, who were alfo the
daughters of ZAINES's fons; ArsHa, two fons

#* Page 255.
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of her daughter; Harery, two daughter’s
fons, who were alfo the fons of the fon of Hin-
pAa; and Asima, two daughter’s daughters;
as in this pedigree:

Zap.  Zanep, Aa'iswa, HaRern, Hinpa,  Asima,

D. S. D, D. ——8. D,

| ]

D. D. S. S. S. 5. D.D.

AMRvu himfelf afterwards died, with no heirs
but the grandchildren of his uncles and aunts:
In this cafe ABu Yusur would have divided
the inheritance into /7ty parts ; twenty for the
paternal fide ; that is, jive for each of the fons,
and as many for each of the daughters, who
have a double relation; and ze# for the maternal
{ide, or four for each of the {ons, who are dou-
bly related, and ome for each of the daughters:
but MouammED, having dividled AMrU’s
eftate into rthirty-fix allotments, would have
given twenty-four to the paternal, and fwelve
to the maternal fide; that is, fix to each of
Za1p’s granddaughters, as fuch, and four to
cach of them, as granddaughters of ZainEn;

tws to each of Aarsma’s grandfons; three to

each grandfon of HARETH, as fuch; and fwe
more to each of them, as grandfons of HiNDA;
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while one thirty-fixth part would have gone to
each of Asima’s female defcendants. The rea-
fon of thefe different diftributions will appear
from what has preceded; but the arithmetical
procefles would fill many pages, and would be
thought, I am perfuaded, unneceflarily prolix.

On the chapter concerning hermaphrodites *,
I fhall make no particular obfervation; fince
monftrous births are, I truft, extremely rare in
all countries, and the fubject is too fhocking to
be difcuffed without a@ual neceflity ; nor will
it anfwer, I imagine, any ufeful purpofe to re-
late the old Arabian ftories, and ftrange opi-
nions of fome lawyers, concerning the longeft
poflible time of geftationt; which is now

limited, on the authority of AAIsma, one of
MoOHAMMED's wives, to fwo years; and, though
the Mufelmans have traditionary accounts of
three, four, or even fve children produced at
one birth, yet the practice, we find, is to re-
ferve the fhare of oze fon; or that of one daug/-
ter, if, on fuppofition of her birth, the fum
referved would be largerf. The praltice of
refervation for the unborn child is well explain-
ed by the cafe in the text, to which we may
now proceed, fince the reft of the chapter nceds
no illuftration ; unlefs it be neceffary to inform

% Page 256. + Page 258. 1 Page 259, 260,
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the reader, that 2 widow ought by law to ab-
flain for a certain time after her hufband’s
death, from the carefles of any other man ; and,
if fhe freely confefs that fhe has not abitained,
it cannot be certain, that her hufband was the
father of a child born more than fix months
after his death. Let us then {fuppofe AMRU to
die, leaving a daughter Zarnes, his mother
AsuMma, his father LEBID, and his wifc Hin-
DA enfeint*. So that, if a male child be born,
AMRU’s eftate ought regularly to be divided
into fwenty-four parts, but, on the birth of a
female, into rwenty-feven; becaufe, in the firft
cafe, the fhares are an eighth, for the widow,
and a fixth for each of the parents; but, in the
fecond, befides the fhares juft mentioned, the
daughters would have zwo-t/4srds between them,
and it would be the cafe of Mimberiyyat. Now
three is the common meafure of twenty-four and
twenty-feven, and the feveral meafures of thofe
numbers are esghf and nine, either of which,
multiplied into the other who/ number, gives
two hundred and fixteen tor the produ&; and
that, according to what has preceded, is the
number of fhares into which the inheritance
muft be aCually divided. In the firft cafe
Hinpa would have fwenty-feven thares; LEBID

* Page 260. Page 227, 228,
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and Asuma, each thirty-fix; the pofthumous
fon feventy-eight, and Z.A1NEB, his fifter, thirty-
mine; but, in the fecond, the widow would
have fwenty-four ; and each of the parents,
thirty-tws ; while the pofthumous daughter and
her fifter wouldi divide the remainder between
them, each taking fixty-four thares. Should
Jour pofthumous fons be born, nincty-nine thares
would go to the widow and both parents ; while
the remainder would he divided among the
children by the rule before mentioned, ZaINEB
receiving thirteen parts, and each of her bro-
thers tawenty-fix ; but, in the cale of a mifcar-
riage, the danghter would be entitled to'a bun-
dred and eight parts, or a moicty of the whole
eftate, and the 2in¢ parts remaining would go to
LeBIp as refiduary heir.

The time, at which an abfent perfon is pre-
fumed in law to be dead, has varied, we fce, in
different ages*; but the modern pradtice I under-
ftand to be this: if ZAa1D has been fo long ab-
fent, that no man can tell whether he be dead
or alive, and if feventy years have elapied from
the day of his birth, he is prefumed to be dead,
is to bis own property, from the end of that
term, but, as to his hereditary claims on the
property of another, from the day of his abfence;

* Page 262,
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fo that, in the firft cafe, no perfon, dying within
the feventy years, could have inherited any part
of bis eftate; nor, in the fecond, could he inherit
from any one, who died after the day, when he
firft was miffed. Though the arrangement of an
inheritance, on which an abfent perfon may have
a claim, be fufficiently clear from what has juft
preceded, yet a feigned cafe in illuftration of it
will not, perhaps, be thought wholly fuperflu-
ous. If Hinpa then dic at Murfbedabdd, leav-
ing AMRU her hufband, with. two {ifters of the
whole blood, Na’pirA and Saci'na, all refiding
in that city, and a whole brother Zaip, who
has long been abfent and unhcard of, we muft
confider what effe& his life or his death would
have on the inheritance : if he be dead, ARy
muft have a moicty of the cltate, and the fifters
two thirds between them; and, if he be living,
the widower will ftill have a right to his half,
but ZA1p will take twice as much as either of
the fifters. Now, on the firlt fuppolition, the al-
fets of HinpA muft be divided, as we have
fhown, into feven fhares, of which AMrvu muft
have three, and each of the fifters, fwo; but, on
the fecond, into eight parts, four of which go
to the hufband, and fwo to the brother, while
NaDira and Sacr'Na can only have one a
piece; fo that the widower has an intereft in
fuppofing Za1Dp alive, and the fifters, in fup-
pofing him dead: fifty-fix, therefore, or the
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produ& of feven and eight, which ate prime ta
one another, is the number of fhares, into which
the eftate muft be divided ; fwenty-four of them
being delivered to AMRu, and feven to each of
the females, as the leaft fhares to which they can
in either event be feverally entitled; if Zarp
then return to the city, four fhares more go to
AMRru, and fourtcen are the right of the bro-
ther; but, if his death be proved, or prefumed
by lapfe of time, the ecighteen referved fhares
muft be divided equally between Sacr'va and
Na'Dira, to complete their two fevenths, which
the law gives, in that cafe, to each of them.
The Perfian commentator has added three cafes,
in one of which the two firft divifors of the af-
fets are compofit to each other; but the opera-
tion in all of them is too eafy to require an ex-
ample.

In the fe&ions concerning apoftates and pri-
foners of war*, there feems to be no obfcurity;
but it is proper to add, that, as the law is now
fettled, the heirs.of an apoftate, who were in
being at the time of his death, are entitled to
their legal fhares, whether they were born be-
fore or after his apoftafy ; though a hufband or
wife cannot fucceed to an apoftate, becaufe a
change of religion is an immediate diffolution of
the marriage.

* Page 264.
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We are now come to the concluding fection,
which cannot be better illuftrated than by two
feigned cafes from the Perfian and Arabian com-
ments. 1. ZArD and his daughter AsLA were
at fea in the fame fhip, together with Basuagr,
his brother’s fon, and his great nephew AMRU,
fon of BasnAr: the fhip was loft, and all,
who were in it, perithed; fo that which of
them firft died, could never be clearly afcer-
tained. Now Amru_left behind him a wife
and a daughter; and ABLA had an only fon:
in this cafe, by the opinion of Asu HANIFAH
and his followers, the four drowned perfons
are fuppofed to have perifhed in the fame in-
ftant, and their feveral eftates go to their fur-
viving heirs refpeively, according to the rules,
which have been already explained ; but by one
of two traditions from 'Arr, the affets of Zaip
being equally divided, and ABra being fup-
pofed to have outlived her father, the fon takes
one moiety in her right, while the other moiety
is conceived at firft to have vefted in Basuar,
and then in AMRuU, hetween whofe widow and
daughter it is diftributable according to law.
2. Ka'sim and his younger hal-brother Hasan
were drowned in the fame boat, each leaving a
mother, a daughter, and a patron, by whom ¢ach
of them had been manumitted : then, if each of
them left ninety pieces of gold on fhore, the pro-

VoL. VI. Y
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perty of each muft be feverally diftributed, ac-
cording to the HANIFEANSs ; the daughter of
cach taking balf, or forty-five pieces; the mother
a fixth, or fifteen, and the manumittor, as refi-
duary, the thirty pieces which remain; but ac-
cording to AL 1, the younger brother I{asan be-
ing firft confidered as the furvivor, that refidue
wvefts in him, and is then diftributed, in the juft
mentioned ratio ; half of it, or fifteen, going to
his daughter; a fixth, or five pieces, to his mo-
ther ; and Zen, the refidue, to his patron; next,
Ka'sim being fuppofed to have f{urvived, the
fame rule is applicd to him; fo that the daughter
of each takes on the whole fixty; the mother,
twenty ; and the manumittor, fen pieces of gold,
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ESSAY

oN

THE LAW OF BAILMENTS.

In tutelis, societatibus, fiduciis, mandatis, rebusemptisavenditis, conductis-los
catis, quibus vita societas continetur, magni est judicis statuere (presertim.-
cim in plerisque sint judicia contraria), quid quemque cuique prestare

eporteat, )
Q. Scmvovra, apud Cic. de Offic. lik, IIL

Y2






AN

ESSAY

ON

THE LAW OF BAILMENTS.

HAVING lately had occafion to examine with
fome attention the nature and properties of
that contra@, which lawyers call sAaiLMENT,
or, . A delivery of goods on a condition, expreffed
or implied, that they fball be reftored by the bailee
to the bailor, or according to his direltions, as
Joon as the purpofe, for which they were bdiled,
Jhall be anfwered, 1 could not but obferve with
furprife, that a title in our ENcrLisH law, which
feems the moft generally interefting, fhould be
the leaft generally underftood, and the leaft pre~
cifely afcertained. Hundreds and thoufands of
men pafs through life, without knowing, or
caring to know, any of the numberlefs nice-
ties, which attend our abftrufe, though elegant,
{yftem of real property, and without being at
all acquainted with that exquifite logick, on
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which our rules of fpecial pleading are founded;
but there is hardly a man of any age or ftation,
who does not every week and almoft every day
contract the obligations or acquire the rights of a
birer or a letter to hire, of a borrower or alender,
of a depofitary or a perfon depofiting, of a commif-
Sioner or an employer, of a receiver or a giver,
in pledgé; and what can be more abfurd, as
well as more dangerous, than frequently to be
bound by duties, without knowing the nature
or extent of them, and to enjoy rights, of which
we have no juft idea? Nor muft it ever be for-
gotten, that the contradts above-mentioned are
among the principal fprings and wheels of civil
fociety; that, if a want of mutual confidence,
or any other caufe, were to weaken them or
obftru@ their motion, the whole machine would
inftantly be difordered or broken to pieces: pre-
ferve them, and various accidents may ftill de-
prive men of happinefs; but defiroy them, and
thé whole fpecies muft infallibly be miferable.
It feems therefore aftonifhing, that fo important
a branch of jurifprudence fhould have been fo
long and fo ftrangely unfettled in a great com-
mercial country; and that, from the reign of
EL1zABeTH to the reign of ANNE, the doétrine
of bailments thould bave produced more con-
tradicions and confufion, more divetfity of opi«
nion and inconfiftency of argument, than any
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other part, perhaps, of juridical learning; at
leaft, than any other part equally fimple.

Such being the cafe, I could not help imagin-
ing, that a fhort and perfpicuous difcuflion of
this title, an expofition of all our ancient and
modern decifions concerning it, an attempt to
reconcilé judgments apparently difcordant, and to
illuftrate our laws by a comparifon of them with
thofe of other nations, together with an invefti-
gation of their true fpirit and reafon, would not
be wholly unacceptable to the fiudent of Engli/k
law; efpecially as our excellent BrAcksToNnE,
who of all men was beft able to throw the clear-
eft light on this, as on every other, fubje&, has
comprifed the whole dottrine in three para-
graphs, which, without affeting the merit of his
incomparable work, we may {afely pronounce
the leaft fatisfactory part of it; for he reprefents
lending and letting to bire, which are bailments
by his own definition, as contrats of ¢ diftinét
Jpecies ; he fays nothing of employment by com-
miffion; he introduces the doétrine of a diftrefs,
which has an analogy to a pawn, butis not pro-
perly bailed ; and, on the great queftion of re-
Jponfibility for neglect, he fpeaks fo loofely and
indeterminately, that no fixed ideas can be col-
leed from his words*. His commentaries are

* 2. Comm. 452,453, 454
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the moftcorrect and beautiful outline, that ever was
exhibited of any human {cience; but they alone
will no more form a lawyer, than a general map
of the world, how accurately and elegantly fo-
ever it may be delineated, will make a geogra-
pher: if, indeed, all the titles, which he pro-
fefled only to fketch in elementary difcourfes,
were filled up with exadnefs and perfpicuity,
Englifbmen might hLope at length to poflefs a
digeft of their laws, which would leave but little
room for controverly, except in cafes depending
on their particular circumftances; a work, which
every lover of humanity and peace muft anxi-
oufly wifh to fee accomplifhed. The following
effay (for it afpires to no higher name) will ex-
plain my idea of fupplying the omiffions, whe-
ther defigned or involuntary, in the Com-
mentaries on the Laws of ENGLAND.

I propofe to begin with treating the fubje&
analytically, and, having traced every part of it
up to the firft principles of natural reafon, fhall
proceed bifforically, to fhow with what perfect
harmony thofe principles are recognifed and efta-
blifhed by other nations, efpecially the Rgmans,
as well as by our ExoLisn courts, when their
decifions are properly underftood and clearly
diftinguifhed ; after which I thall refume fyn-
thetically the whole learning of bailments, and
expound fuch rules, as, in my humble appre-
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henfion, will prevent any farther perplexity on
this interefting title, except in cafes very pecu-
liarly circumftanced.

From the obligation, contained in the defini~
tion of bailment, to reflore the thing bailed at a
certain time, it follows, that the bailee muft keep
it, and be refponfible to the bailor, if i be loft or
damaged; but, as the bounds of juftice would in
moft cafes be tranfgrefled, if he were made an-
fwerable for the lofs of ‘it without bis fault, he
can only be obliged to keep it with a degree of
care proportioned lo the nature of the bailment;
and the inveftigation of this degree in every par»
ticular contraé is the problem, which involves
the principal difficulty.

There are infinite thades of care or diligence
from the flighteft momentary thought, or’tran-
fient glance of attention, to the moft vigilant
anxiety and folicitudé; but exiremes in this cafe,
as in moft others, are Inapplicable to prqftice:
the firft éxtreme would feldom enable the bailee
to perform the condition, and the fecond ought
not in juftice to be demanded ; fince it would be
harth and abfurd to exact the fame anxious care,
which the greateft mifer takes of his treafure,
from every man, who borrows a book or a feal.
The degrees then of care, for which we are feek-
ing, muft lie fomewhere between thefe extremes;
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and, by obferving the different manners and
chara&ers of men, we may find a certain ftand-
ard, which will greatly facilitate our inquiry;
for, although fome dre exceflively carelefs, and
others exceflively vigilant, and fome through
life, others only at particular times, /yct we
may perceive, that the generality of rational men
ufe nearly the fame degree of diligence in the
conduét of their own affairs; and this care, there-
fore, which every perfon of common prudence and
capable of governing a family takes of bis own
concerns, is a proper meafure of that, which
would uniformly be required in performing
every contrad, if there were not ftrong reafons
for exafting in fome of them a greater, and per-
milting in others a lefs, degree of attention.
Here then we may fix a conftant determinate
point, on each fide of which there is a feries con-
fifting of variable terms tending indefinitely to~
wards the above-mentioned extremes, in propor-
tion as the cafe admits of indulgence or demands
rigour : if the conftrution be favourable, a de-
gree of care lefs than the ftandard will be fuffi-
cient; if rigorous, a degree more will be required ;

and, in the firft cafe, the meafure will be that
| care, which every man of common fenfe, though
abfent and “inattentive, applies to his own af-
fairs; in the fecond, the meafure will be that
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attention, which a man remarkably exaft and
thoughtful gives to the fecuring of his perfonal
property.

The fixed mode or ftandard of diligence I
fhall (for want of an apter epithet) invariably
call ORDINARY ; although that word is equivo-
cal, and fometimes involves a notion of degra-
dation, which I mean wholly to exclude; but
the unvaried ufe of the word in one fenfe will
prevent the leaft obfcurity. The degrees on
each fide of the ftandard, being indeterminate,
need not be diftinguifhed by any precife deno-
mination : the firft may be called LEss, and

the fecond, MORE, THAN ORDINARY dili-
gence.
- Superlatives are exaclly true in mathematicks;

they approach to truth in abftract morality ; but
in pra&ice and adtual life they are commonly
falfe : they are often, indeed, ufed for mere in-
tenfives, as the mosT diligent for vEry diligent;
but this is a rhetorical figure; and, as rhetorick,
like her fifter poetry, delights in fiction, her lan-
guage ought never to be adopted in fober invefti-
gations of truth: for this reafon I would reject
from the prefent inquiry all fuch expreflions as
the utmoft care, all poffible, or all imaginable,
diligence, and the like, which have been the
caufe of many errors in the code of ancient
Romr, whence, as it wili foon be demonitrated,
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they have been introduced into our books even
of high-authority.

Juft in the fame manner, there are infinite
thades of default or neglect, from the flighteft
inattention or momentary abfencc of mind to
the moft reprehenfible fupinénefs and ftupidity:-
thefe are the omiflions of the before-mentioned
degrees of diligence, and are exattly correfpond-
ent with them. Thus the omiffion of that
care, which every prudent man takes of bis own
properly, is the determinate point of negligence,
on each fide of which is a feries of variable
modes of default infinitely diminithing, in pro-
portion as their oppofite modes of care infinitely
increafe; for the want of extremely great care is
an extremely little fault, and the want of the
flighteft attention 'is fo confiderable a fault,
that it almoft changes its nature, and nearly be-
comes in theory, as it exallly does in praclice, a
breach of truft and a deviation from common
honefty. This known, or fixed, point of negli-
gence is therefore a mean between fraud and
accident; and, as the increafing feries con-
tinually approaches to the firft extreme, withoug
ever becoming precifely equal toit, until the laft
term melts into it or vanifhes, fo the decreafing
feries continually approximates to the {econd ex-
treme, and at length becomes nearer to it than
any aflignable difference: but the laft terms be-
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ing, as before, excluded, we muft look within
them for modes applicable to prattice; and thele
we fhall find to be the omiffions of {uch care as
a man of common fenfe, bowever inattentive, and
of fuch as a very cautiousj and vigilant man, re-
{peéively take of their own poffe(fions.

The conftant, or fixed, mode of default I like-
wife call ORDINARY, not meaning by that epi-~
thet to diminith the culpability of it, but wanting
a more appofite word, and intending to ufe this
word uniformly in the fame fenfe: of the two
variable modes the firft may be called GReATER,
and the fecond, LES§, THAN ORDINARY, or the
firlt cross, and the other, sL1GuT neglect,

It is obvious, that a bailee of common honefty,
if he alfo have common prudence, would not be
more negligent than ordinary in keeping the
thing bailed : fuch negligence (as we before have
intimated) would be a violation of good -faith,
and a proof of an intention to defraud and injure
the bailor.

It is not lefs obvious, though lefs pertinent to
the fubje&, that infinite degrees of fraud may be
conceived increafing in a feries from the term
where grofs négleét ends, to a term, where pofi-
tive crime begins; as crimes likewife proceed
gradually from the lighteft to the moft atrocious;
and, in thefame manner, there are infinite degrees
of accident from the limit of extremely flight ne-
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gle& ta a force irrefiftible by any human power.
Law, as a praftical {cience, cannot take notice
of melting lines, nice difcriminations, and eva-
nefcent quantities; but it does not follow, that
negleét, deceit, and accident, are to be confidered
as indivifible points, and that no degrees whatever
on either fide of the ftandard are admiffible in
legal difquifitions.

Having difcovered the feveral modes of dili-
gence, which may joftly be demanded of con-
tralting parties, let us inquire in what particular
cafes a bailee is by natural law bound to ufe
them, or to be anfwerable for the omiffion of
them.

When the contrad is reciprocally beneficial to
both parties, the obligation hangs in an even ba-
‘lance; and there can be no reafon to recede from
the ftandard: nothing more, therefore, ought in
that cafe to be required than ordinary diligence,
and the bailee fhould be refponfible for no more
than ordinary negleft; but it is very different,
both in reafon and policy, when one only of the
contradting parties derives advantage from the
contraét. _ 4

If the bailor only receive benefit or convenience
from the bailment, it would be hard and unjuft
to require any particular trouble from the bailee,
who ought not to be molefted unneceflarily for
his obliging condud : if more, therefore, than
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good faith were exaled from fuch a perfon,
that is, if he were to be made anfwerable for lefs
than grofs neglett, few men after one or twe
examples, would accept goods on fuch terms,
and focial comfort would be proportionably im-
paired.

On the other hand, when the bailce alone is
benefited or accommodated by his contrad, it is
not only reafonable, that he, who receives the
benefit, fbould bear the burden, but, if he were
not obliged to be more than ordinarily careful,
and bound to anfwer even for flight negle&,
few men (for acts of pure generofity and friend-
{hip are not here to be fuppofed) would part with
their goods for the mere advantage of another,
and much convenience would confequently be
loft in civil {ociety.

This diftinction is conformable not only to
natural reafon, but alfo, by a fair prefumption,
to the intention of the parties, which conftitutes

‘the genuine law of all contraéts, when it ‘con-
travenes no maxim of morals or good govern-
ment; but, when a different intention is ez~
preffed, the rule (as in devifes) yields to it; and
a bailee without benefit may, by a fpecial under-
taking, make himfelf liable for ordinary, or flight,
neglect, or even for inevitable accident: hence, as
an agreement, that a man may fafely be difboneft, is
repugnant to decency and morality, and, as no
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man fhall be prefumed to bind himfelf againft
irrefiftible force, it is a juft rule, that every bailec
is refponfible for fraud, even though the contrary
be ftipulated, but that 7o bailee is refponfible
for accident, unlefs it be moft exprefsly fo agreed.

The plain elements of natural law, on the fub-
ject of refponfibility for neglett, having been
traced by this fhort analyfis, I come to the fe-
cond, or bifforical, part of my eflay; in which
I fhall demonftrate, after a few introductory re-
marks, that a perfe€t harmony fubfifts on this
interefting branch of jurifprudence in the codes
of nations moft eminent for legal wifdom, par-
ticularly of the Romans and the Encrisn.

Of all known laws the moft ancient and ve-
nerable are thofe of the Jews; and among the
Mofaick inftitutions we have fome curious rules
on the very fubje&t before us; but, as they are
not numerous enough to compofe a fyftem, it
will be fufficient to interweave them as we go
along, and explain them in their proper places:
for a fimilar reafon, I fhall fay nothing here of
the Attick laws on this title, but fhall pro-
ceed at once to that nation, by which the wif-
dom of ATHENS was eclipfed, and her glory
extinguithed.

The decifions of the old Roman lawyers, col-
le&ed and arranged in the fixth century by the
arder of JusTINIAN, have been for ages, and in



OF BAILMENTS. 337

fome degree flill are, in bad odour among En-
glifbmen > this is an honeft prejudice, and flows
from a laudable fource; but a prejudice, moft
certainly, it is, and, like all others, may be carried
to a culpable excefs.

The conftitution of RoME was originally ex-
cellent; but, when it was Jfettled, as hiftorians
write, by AuGusTUS, or, in truer words, when
that bale diffembler and'cold-blooded affaflin C,
Odtavius gave law to millions of honefter, wifer,
and braver men than himfelf by the help of a
profligate army and an abandoned fenate, the
new form of government was in itfelf ablurd and
unnatural; and the lex regia, which concen-
trated in the prince all the powers of the ftate
both executive and legiflative, was a tyrannous
ordinance, with the name only, not the nature;
of a law*; had it even becn voluntarily conceded,
as it was in truth forcibly extorted, it could not
have bound the fons of thofe who confented to
it; for “ a renunciation of perfonal rights, efpe-
“ cially rights of the higheft nature, can have
“,no operation beyond the perfous of thofe, who
¢ renounce them.” Yet, iniquitous and odious
as the fettlement of the conflitution was, UL-
p1AN only fpoke in conformity to it, when he
faid that “ the will of the prince had the force

*D.1,4 1.
VoL, VI, 7
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% of law ;" that is, as he afterwards explains
himfelf, in the Roman empire; for he neither
neaned, nor could be mad enough to mean, that
the propofition was juft or true as a general
maxim. So congenial, however, was this rule
or fentence, ill underftood and worfe applied, to
the minds of our early NormaN kings, that
fome of them, according to Sir Joun FORTESCUE,
“ were not pleafed with their own laws, but ex-
s erted themfelves to introduce the “civil laws
« of Rome into the government of ENGL AND*;”
and{ohateful was it to our fturdy anceftors, that, if
Joun of Sarispury be credited, ¢ they burned
¢ and tore all fuch books of civil and canon law
¢ a5 fell into their handst:” but this was intem-
perate zeal; and it would bave been fufficient to
improbate the publick, or conftitutional, maxims
of the Roman imperial law, as abfurd in them-
felves as well as inapplicable to our free govern-
ment, without reje&ing the whole fyftem of pri-
vate juri{prudence as incapable of anfwering
even the purpofe of illuftration. Many pofitive
inftitutions of the Lomans are demonfirated by
FoRrTESCUE, with great force, to be far furpafled
in juftice and fenfe by our own immemorial cui-
toms; and the refcripts of SEverus or CARA-
calLa, which were laws, it feems, at Iome,

* DeLaud. Leg. Angl . 33. 34+ Seld. is Fort. ¢. 33.
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“have certainly no kind of authority at Wefimin-
Ster; but, in queftions of rational liw, no caufe
can be afligned, why we fhould not fhorten our
own labour by reforting occafionally to the wif-
dom of ancient jurifts, many of whom were the
moft ingeniousand fagacious of men. What is
good fenfe, in one age, muft be good {enfe, all
circumftances remaining, in another; and pure
unfophifticated reafon is the fame in ITALY and
in ENcLAND, in the mind ofa PAPINIAN and
of a BLACKSTONE.

Without undertaking, therefore, in all in
ftances, to reconcile NrrvAa with ProcuLus,
Laseo with Jurran, and Gartus either with
Cersus or with himfelf, I fhall proceed to ex-
hibit a fummary of the Roman law on the {ub-
je& of refponfibility for neglect.

The two great fources, whence all the deci-
fions of civilians in this matter muft be derived,
are two laws of ULpriaN; the firft of which is
taken from his work on Sabinus, and she fecond
from his tra& on the Edi&t: of both thefe laws
I fhall give a verbal tranflation according to my
apprehenfion of their obvious meaning, and fhall
then ftate a very learned and interefting contro-
verfy concerning them, with the principal argu-
ments on each fide, as far as they tend to eluci-
date the queftion before us.

“Somecontraé@s,faysthegreatwriteron Sadinus
7 2
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“ make the party refponfible for DECEIT ONLY;
“ {ome, for both DECEIT AND NEGLECT. No-
““ thing more than r¢/ponfibility for pEcEIT I$
“ demanded in pEPOsiTS and POSSESSION AT
“ wiLL; both DECEIT AND NEGLECT are in-
“ bibited in cOMMISSIONS, LENDING FOR
“ USE, CUSTODY AFTER SALE, TAKING IN
¢ PLEDGE, HIRING; alfoin PORTIONS, GUAR~
“ DIANSHIPS, VOLUNTARY WORK: (among
¢ thefe soME require even more than ordinary
“ DILIGENCE). ~PARTNERSHIP and UNDI-
“ yIDED PROPERTY make the partner and joint-
« proprietor anfwerable for both pEcEiT AND
“ NEGLIGENCE*.”

“In contra@s, fays the fame author in his
« other work, we are fometimes refponfible for
“ DECEIT ALONE; fometimes, for NEGLECT
¢ aLso; for DECEIT ONLY in DEPOSITS; be-
¢ caufe, {ince NO BENEFIT actrues to the de-
¢ pofitary, he can juftly be anfwerable for no
“ more than DECEIT; but, if a REWARD hap-
* pen to be given, then a refponibility for Ne-
“ GLECT ALSO is8 required; or, if it be agreed

* Contra&tlis quidam poLuM malum DPUNTAXAT recipiunt;
quidam, et DOLUM ET cULPAM. DoLUM tantim DEPOSITUM
¢t PRECARIUMj DOLUM ET CULPAM, MANDATUM, COMMO~
DATUM, VENDITUM, PIGNORI ACCEPTUM, LOCATUM} item
POTISDATIO, TUTELA, NEGOTIA GESTA: (in his Quipam et
DILIGENTIAM). SOCIETAS ¢t RERUM COMNUNIO ¢t DOLUM

ET cuLpaM recipit. D.go. 17.23.
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% at the time of the contra&, that the depofitary
¢ fhall anfwer both for NearLrcT and for Accr-
“ DENT: but, where A BENEFIT accrues to
““ BOTH parties, as in KEEPING A THING
 soLD, as in HPMRING, as in PORTIONS, as in
“ PLEDGES, a8 in PARTNERSHIP, both DE-
““ CE1IT AND NEGLECT make the party liable.
““ LENDING FOR USE, indeed, is for the moft
“ part BENEFICIAL to the BORROWER ONLY;
‘ and, for this reafon, the better opinion is that
“ of Q. Mucus, who thought, that ne fhould
“ be rcfpbnﬁble not only for NEGLECT, but
“ even for the omiflion of more than ordinary
“ DILIGENCE¥X.”

One would fcarce have believed it poflible,
that there could have been two opinions on laws
fo perfpicuous and precife, compofed by the fame
writer, who was indubitably the beft expofitor

* In contraltibus interdum poLum soLuwm, interdum ET
curpaM, praftamus; DoLUM in DEPOsITO; nam, quia
NULLA UTILITAS ejus verfatur, apud quem deponitur, me-
rito DoLus preftatur soLus; nifi forté et MERCES acceflit,
turc enim, ut eft et conflitutum, ET1aM cuLra exhibetur;
aut, fi hoc ab initio convenit, ut ¢t CULPAM et PERICULUM
preftet is, penes quem deponitur: fed, ubi UTRIUSQUE UTI-
LITAS vcr'titur, ut in EMPTO, ut In LOCATO, Ut i DOTE, ut
in PIGNORE, ut in SOCIETATE, €t DOLUS ET CULPA preftatur.
CoxMODATUM autem plerumque soLaM UTILITATEM cOn-
tinet ejus, CUI COMMODATUR ; et ided verior eft Q. Mucux
fententia exiftimantis et cyLPam praftandam et DILIGEN-
TiaM. D.13.6. 5. 2.
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of his own do@rine, and apparently written in
illuftration of each other; the firft comprifing
the rule, and the fecond containing the reafon of
it: yet the fingle paflage extratted from the
book on SaBiNuUs has had no fewer than twelve
particular commentaries in Latin*, one or two
in Greekt, and fome in the modern languages of
Eurork, befides the gencral expofitions of that
important part of the digeft, in which it is pre-
ferved. Moft of thefe I have perufed with more
admiration of human fagacity and induftry than
either folid inftru&@ion or rational entertainment;
for thefe authors, like the generality of commen-
tators, treat one another very roughly on verylittle
provocation, and have the art rather of clouding
texts in themfelves clear, than of elucidating
paflages, which have any obfcurity in the words
or the fenfe of them.  Camranas,indeed, who
was both a lawyer and a poet, has turned the
firtt law of Ulpian into Latin hexameters; and
his authority, both in profe and verfe, confirms
the interpretation, which I have juft given.
The chief caufes of all this perplexity have
been, firft, the vague and indiftint manner in
which the old Roman lawyers, even the moft

* Bocerus, Camranus, D’avezan, D Rro, LE ConTE,
RITTERSHUSIUS, pruAmus, J. Gopgrroi, and others,

+ ‘L he {cholium on Harmenopulus, 1. 6. tit. de Reg. Jur.
n, 15. may be confidered as a commentary on this law.
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eminent, have written on the {ubje¢t; fecondly,

the loofe and equivocal fenfe of the words ni-

LIGENTIA and cuLrPa; laftly and principally,

the darknefs of the parenthetical claufe 1N His

QUIDAM ET DILIGENTIAM, which has pro-

duced more doubt, as to its true reading and fig-
nification, than any fentence of equal length in
any author Greek or Latin. Minute as the

queftion concerning this claufe may feem, and

dry as it certainly is, a fhort examination of it

appears abfolutely neceffary.

The vulgate editions of the pandes, and the
manufcripts, from which they were printed, ex-
hibit the reading above fet forth; and it has ac-
cordingly been adopted by Cujas, P. FaBER,
Lk ConTEe, DoNnELLUS, and mo/? others, as giv-
ing a fenfe both perfpicuous in itfelf and con-
fiftent with the fecondlaw ; but the FLORENTINE
copy has quidem, and the copies, from which
the Bafilica were tranflated three centuries after
JusTINIAN, appear to have contained the fame
word, fince the Greeks have rendered it by a
particle of fimilar import, This variation in
a3 fingle letter makes a total alteration in the
whole do@rine of Urpi1aw; for, if it be agreed,
that diligentia means, by a figure of {peech, a
more than ordinary degree of diligence, the com-
mon reading will imply, conformably with the
fecond law before cited, that * some of the pre-
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« ceding contrads demand that higher degree;”
but the Florentine reading will denote, in con-
tradi@ion to it, that ¢ ALL of them require more
“ than ordinary exertions.”

It is by no means my defign to depreciate the
authority of the venerable manufcript preferved
at Florence; for, although few civilians, I be-
lieve, agree with PoLITIAN, in fuppofing it to
be one of the originals, which were fent by
Fuftinian himfelf to the principal towns of
Italy*, yet it may poffibly be. the very book,
which the Emperor Lorsarivus IL is faid to
have found at Amalfi about the yecar 1130, and
gave to the citizens of Pisa, from whom it was
taken, near three hundred years after, by the
Florentines,-and has been kept by them with fu-
perftitious reverencef: be that as it may, the
copy deferves the higheft refpect; but, if any
proof be requifite, that it is 7o faultlefs tranfcript,
we may oblerve, that, in the very law before us,
accedunt is erroneoufly written for accidunt; and
the whole phrafe, indeed, in which that word
occurs, is different from the copy ufed by the
Greek interpreters, and conveys a meaning, as
Bocirvus and others have remarked, not fup-
portable by any principle or analogy.

* Epift. x. 4. Mifcell. cap. 41. See Graving, lib. i. § 141-
¢ Taurell, Prxf. ad Pand. Florent.
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This, too, is indifputably clear; that the fen-
tence in bis QUIDEM et diligentiam, is ungrams
matical, and cannot be conftrued according to the
interpretation, which fome contend for. What
verb is underftood? Revipiunt. What noun?
Contractis., What then becomes of the words ix
bis, namely contraftibus, unlefs in fignify among?
And, in that cafe, the difference between QU1I-
pEM and QUIDAM vanithes ; for the claufe may
ftill import, that *“ Among the preceding con-
“ tra&s (that is, in soMe of them), more than
¢ ufual diligence is exatted:’" in this fenfe the
Greek prepofition feems to have been taken by
the fcholiaft on HARMENOPULUS; and it may
here be mentioned, that diligentia, in the nomi-
native, appears in fome old copies, as the Greeks
have rendered it; but Accursius, D1 Rio,
and a few others, confider the word as implying
no more than diligence in general, and diftinguifh
it into various degrees applicable to the feveral
contradts, which ULP1AN enumerates. We may
add, that one or two interpreters thus explain
the whole fentence, “ in his contratibus qui-
“ dam jurifconfulti et diligentiam requirunt,”
but this interpretation, if it could be admitted,
would entirely deftroy the authority of the
claufe, and imply, that Ulpian was of a dif-
ferent opinion. As to the laft conjeture,
that only certain cafes and circumflances are
meaned by the word QuipawM, it f[carce dee
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{erves to be repeated. On the whole, I firongly
incline to prefer the vulgate reading, efpecially
as it i1s not conjeftural, but has the authority of
manufcripts to fupport it ; and the miftake of a
Jetter might cafily have been made by a tran-
fcriber, whom the prefaces, the epigram pre-
fixed, and other circumftances, prove to have
been, as Taurelli himfelf admits, a Greed—
‘Whatever, in fhort, be the genuine words of
this much-controverted claufe, I am perfuaded,
that it ought by no means to he ftrained intoan
inconfiftency with the feeond law ; and this has
been the opinion of mgft forcign jurifts from Azo
and ArcraTtdown to HErnEccius and HuBeg;
who, let their diffenfion be, on other points,
ever {o great, think alike in diftinguithing tbree
degrees of neglect, which we may term grofs,
ordinary, and flight, and in demanding refpon-
‘fibility for thofe degrees according to the rule
before expounded.

The law then on this head, Wthh prevailed
in the ancient Roizan cmpire, and ftil} prevails
in Germany, Spain, France, Italy, Holland, con-
ftituting, as it were, a part of the law of nations,
is in fubftance what follows.

Grofs neglect, lata culpa, or, as the Roman
lawyers moft accurately call it, dolo proxima, is
in pradtice confidercd as equivalent to poLus,
or FRAUD, itfelf; and confifts, according to the
beft interpreters, in the omsficn of that care,
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which even inattentive and thoughtlefs men never
Jail to take of their own property: this fault they
juftly hold a violation of good faith.

Ordinary negle®, /fevis culpa, is the want of
that diligence, which the generality of mankind
ufe in thetr own concerns; that is, of ordinary
care.

Slight negle&, levifima culpa, is the omiffion
of that care, which very attentive and vigilant
perfons take of their own goods, or, in other
words, of very exaél diligence.

Now, in order toafcertain the degree of neg-
le&, for which a man, who has in his pofleflion
the goods of another, 1s made refponfible by his
contradl, either exprefs or implied, civilians efta-
blith #/ree principles, which they deduce from
the law of Ulpian on the Edif?; and here it
may be obferved, that they frequently diftinguifh.
this law by the name of 87 uf certo, and the
other by that of Contratus*; as many poems
and hiftories in ancient languages are denomi-
nated from their snitia/ words.

Firft: In contralts, which are beneficial folely
to the owner of the property holden by another,

* Or L. g. §2. ff. Commod, and 1. 23. fF. de reg. jur. In-
ftead of ff, which is a barbarous corruption of the initial let-
ter of mavdixlai, many write D, for Digeff, with more clearnefs
and propriety.
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no more is demanded of the holder than gosd
Jaith, and he is confequently refponfible for
nothing lefs than grofs negleét : this, therefore,
is the general rule in DEPOsITS; but, in regard
to' COMMIssIONS, or, as foreigners call them,
MANDATES, and the #mplied contra® negotiorum
geflorum, a certain care is requifite from ke
natare of the thing ; and, as good faith itfelf de-
mands, that {uch care be proportioned to the
exigence of each particular cafe, the law.pre-
fumes, that the mandatary or commiflioner, and,
by parity of reafon, the negotiorum geflor, eni-
gaged at the time of contracting to ufe a degree
~ of diligence adequate o the performance of the
work undertaken*.

Secondly: In contraéts reciprocally beneficial
to both parties, as in thofe of sALE, HIRING,
PLEDGING, PARTNERSHIP, and the contralt
implied in JOINT-PROPERTY, fuch care is ex-
afled, as every prudent man commonly takes of
bis own goods; and, by confequence, the vendor,
the Airer, the taker in pledge, the partner,
and theco-proprietor, are anfwerable for ordinary
neglect.

Thirdly: In contrats, from which a benefit
accrues only to him, who has the goods in his

# Spandet diligentiam, fay the Roman lawyers, gerende nego-
tio parem. '
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suftody, as in that of LENDING FOR USE, an
extraordinary degree of care is demanded; and
the dorrower is, therefore, refponfible for fight
negligence.

ThlS had been the learning generally, and
almoft unanimoufly, received and taught by the
doctors of Roman law; and it is very remark-
able, that even ANTOINE FAVRE, or Faber,
who was famed for innovation aund paradox,
who publithed two ample volumes De Erroribus
Interpretum, and whom GrAvINA juftly calls
the boldeft of expofitors and the keeneft adverfary
of the praitifers*, difcovered no error in the
common interpretation of two celebrated laws,
which have fo direét and fo powerful an in-
fluence over focial life, and which he muft re-
peatedly have “confidered: but the younger
Gobprrrol of Geneva,'a lawyer confefledly of
eminent learning, who died about the middle of
the laft century, left behind him a regular com-
mentary on the law Contrafius, in which he
boldly combats the fentiments of all his prede-
ceflors, and even of the ancient Romans, and
endeavours to fupport a new fyftem of his
own.

He adopts, in the firft place, the Florentine
reading, of which the ftudent, I hope, has

* Orig. Jur. Civ. lib. i. § 133,
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formed by this time a decided opinion fiom a
preceding page of this effay.

He cenfures the rule comprifed in the law
Si ut certo as weak and fallacious, yet admits,
that the rule, which He condemns, had the
approbation and fupport of MoDESTINUS, of
PavLus, of Arricanvus, of Gaius, and of the
great Parinian himfelf; nor does he fatisfacs
tarily prove the fallacioufnefs, to which he ob-
jets, unlefs every rule be fallacious, to which
there are fome exceptions. e underftands by
DILIGENTIA that care, which a wery attentive
and vigilant man takes of his own property;
and he demands this care in a// the eight con-
traclts, which immediately precede the difputed
claufe: in the fwo, which follow it he requires
no mote than ordimary diligence, He admits,
however, the zhree degrees of neglect above
ftated, and ufes the common epithcts fvis and
leviffima ; but, in order to reconcile his fyftem
with many laws, which evidently oppofe it, he
-afcribes to the old lawyers the wildeft mutab:lity
of opinion, and is even forced to contend, that
ULpian himfelf muft bave changed bis mind.

Since his work was not publithed, I bclieve,.
in his life-time, there may be reafon to fufpeét,
that he had not completely fettled Azs cwn mind ;
and he concludes, indced, with referring the
decifion of every cafe on this head to that moft
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dangerous and moft tremendous power, 2ke 4if-
cretion of the judge*. |

The triple divifion of negleds had alfo beea
highly cenfured by fome lawyers of reputation,
Zasius had very juftly remarked, that negleéts
differed in degree, but not:in Jfpecies; adding,
¢ that he had no objettion to ufe the words
“ Jevis and Jeviffima, merely as terms of prattice
« adopted in courts, for the more eafy diftinétion
“ between the different degrees of care ex-
““ afted in the performance of different con-
¢ tralts§:”" but DoNELLUs, in oppofition -to
his mafter Duaren, infifted that lvis and levy/-
fima differed in found only, not.in fenfe; and
attemopted to prove his aflertion triumphantly
by a regular fyllogifm}; the minor propofition
of which is raifed on the figurative and inaccu-
rate manner, in which pofitives are often ufed
for fuperlatives, and converfely, even by the
belt of the old Roman lawyers. Trueitis, that,
in the law Contraltus, the divition appears to be

* « Foo certé hac in re cenfentibus accedo, vix quidquam
¢ generalitis definiri pofle ; remque hanc ad arbitrium judicis,
¢ prout res eft, referendam.” p. 141

t Zas. Singul. Refp. lib. 1. cap. 2.

1 ¢ Quorum definitiones eedem f{unt, ea inter fe funt
¢ eadem; ewis autem culpax et Jevifime una et eadem defi
 nitio eft; utraque igitur culpa eadem.” Comm. Jur. Civ,
lib. xvi. cap. 7.
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two-fold only, poLUs and CULPA ; which differ
in fpecies, when the firft means aéfual fraud and
malice, but in degree merely, when it denotes
no more than grofs negleé? ; and, in either cafe,
the fecond branch, being capable cf more and
kfs, may be fubdivided into ordinary and flight;
a fubdivifion, which the law S7 u# certo obvioufly
requires: and thus are both laws perfettly re-
conciled,

We may apply the fame reafoning, chang-
ing what thould be changed, to the zriple di-
vifion of diligence; for, when good faith is con-
fidered as implying at leaft the exertion of fight
attention, the other branch, Care, is fubdivi-
fible into ordinary and extraordimary; which
brings us back to the number of degrees already
eftablithed both by the analyfis and by autho-
rity.

Neverthelefs, a {yftem, in one part entirely
new, was broached in the prefent century by an
advocate in the parliament of PAr1s, who may,
probably, be now living, and, poflibly, in that
profeffional ftation, to which his learning and
acutenefs juftly entitle him. I fpeak of M. L
Brun, who publithed, not many years ago,
an Effay on Refponfibility for Negleét*, which he,

* Effai fur la Preflation des Fautes, 2 Paris, chez Saugrain,
1764+



OF BAILMENTS. 333

had nearly finithed, before he had feen the com-
mentary of Godefros, and, in all probability,
without ever being acquainted with the opinion
of Donellus.

This author tharply reproves the zriple divi-
fion of negleéls, and feems to difregard the rule
conce\rning a benefit arifing to boz4, or to one, of
the contra@ing parties; yet he charges Godefroi
with a want of due clearnefs’in his ideas, and
with a palpable mifinterpretation of feveral
laws. He reads in his quidem et diligentiam ;
and that with an air of triumph; infinuating,
that guidam was only an artful conjecture of
Cujas and Le Conte, for the purpofe of eftablifh-
ing their {yftem ; and be fupports Ais own read-
ing by the authority of the Bastrica ; an autho-
1y, whicﬁ, on another occafion, he depreciates.
He derides the abfurdity of permitting negligence
in any contraé, and urges, that fuch permiffion,
as he calls it, is againft exprefs law: ¢ now,
“ {ays he, where a contrat is beneficial to both
< parties, the doors permit fight negligence,
¢« which, how flight foever, is ftill neglgence,
“and ought always to be inbibited.” He
warmly contends, that the Roman laws, pro-
perly underftood, admit only fwo degrecs of di-
ligence; one, meafured by that, which a provi-
dent and attentive father of a family ufes in his
own concerns; another, by that care, which

VOL. VI. AA
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the individual party, of whom it is required, is
accufiomed to take of bis own poffeffions; and he,
very ingenioufly, fubflitutes a new rule in the
place of that, which he rejeCts; namely, that,
when the things in queftion are the sOLE property
of the perfon, to whom they muft be reflored, the
holder of them is obliged to keep them with the
fir/t degree of diligence; whence he decides, that
a borrower and a birerare refponfible for precifely
the fame negle@ ; that a vendor, who retains for
a time the cuftody of the goods fold, is under the
fame obligation, in refpe&t of care, with a man,
who undertakes to manage the affairs of another,
either without his requeft, as a negotiorum geftor,
or with it, as a mandatary: * but, fays he, when
¢ the things arethe JOINT property of the parties
“ contracting, no higher diligence can be required
“ than the fecond degree, or that, which the
“ acling party commonly ufes in bis own affairs;
¢ and 1t is {ufficient, if'be keep them, as be keeps
¢ Ais own.”” 'This he conceives to be the dif-
tinQion between the eight contraéts, which pre-
cede, and the fwo, which follow, the words »
bis quidem et diligentiam. :
Throughout his work he difplays no fmal
fagacity and erudition, but {fpeaks with too muck
confidence of his own decifions, and with toc
much afperity or contempt of all other inter
~ preters from BarrtoLrus to ViNnius.
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At the time when this author wrote, - the
learned M. PoTHtER was compofing fome of
his admirable freatifes on all the different {pecies
of exprefs, or implied, contrafls; and here I
feize with pleafure an opportunity of recom-
mending thofe treatifes to the Engli/b lawyer,
exhorting him to read them again and again ;
for, if his great mafter LitTLETON has given
him, as it muft be prefumed, a tafte for lumi-
nous method, appofite examples, and a clear
manly ftyle, in which nothing is redundant, no-
- thing deficient, he will furely be delighted with
works, in which all thofe advantages are com~
bined, and the greateft portion of which is law
at Weftminfter as wellas at Orleans*: for my own
part, I am fo charmed with them, that, if my
undiflfembled fondnefs for the ftudy of jurifpru-
dence were never to produce any greater benefit
to the publick, than barely the introducion of
PoTHIER to the acquaintance of my country-
men, I thould think that I had in fome meafure
difcharged the debt, which every man, according
to lord Coke, owes to his profeffion.

To this venerable profeflor and judge, for he
had fuftained both charaéters with deferved ap-
plaufe, LE BRuN fent a copy of his little work;

* Qeuvres de M. Pothier, 2 Paris, chez DeByre: 28 vo-
lumes in dusdecimo, or 6 in guarto. 'Uhe illuftrious author died
ia 1572.

A A2
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and M. Porurer honoured it with a fhort, but
complete, anfwer in the form of a General Ob-
Jervation on bis Treatifes*; declaring, at the
fame time, that be would not enter into a literary
contefl, and apologizing for his fixed adherence
to the ancient fyftem, which he politely afcribes
to the natural bias of an old man in favour of opi-
nions_formerly imbibed. 'This is the fubftance of
his anfwer :  that he can difcover no kind of ab-
“ {urdity in the ufual divifion of negle? and di-
“ ligence, nor in the rule, by which different de-
“ grees of them are applied to different con-
‘“ traCts; that to fpeak with ftri¢t propriety,
“ negligence is not permitted in any contrad,
“ but a lefs rigorous conflruclion prevails in fome
¢ than in others; that a hbirer, for inftance, is
¢ not confidered as negligent, when he takes the
“ fame care of the goods hired, which the ge-
“ nerality of mankind take of their own; that
‘¢ the letter to bire, who has his reward, muft be
« prefumed to have demanded at firft no higher
¢ degree of diligence, and cannot juftly complain
¢ of that 7nattention, which in another cafe might
‘ have been culpable; for a lender, who has no
‘ reward, may fairly exa& from the borrower
“ that extraordinary degrec of care, which a very

* It is printed apart, in fourteen pages, at the end of his
treatife on the Aarringe-contraét.
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¢ attentive perfon of bis age and quality would
* certainly have taken; that the diligence, which
“ the INDIVIDUAL party commonly ufes in bis
“ own affairs, cannot properly be the objeét of
« judicial inquiry; for every truftee, adminiftra-
“ tor, partner, or co-proprietor, muft be pre-
¢ fumed by the court, auditors, or commiflioners,
< before whom an account is taken, or a diftri-
“ bution or partition made, to ufe in their own
“ concerns fuch diligence, as is commonly ufed
“ by all prudent men ; that it is a violation of
“ good faith for any maa to take lefs care of an-
¢ other’s property, whichhasbeenintruftedtohim,
‘¢ than of his own; that, confequently, the author
* of the new fyftem demands no more of a
“ partner or a joint-owner than of a depofitary,
¢ who is bound to keep the goods depofited as
 be keeps bis own ; which is direflly repugnant
“ to the indifputable and undifputed fenfe of the
« law Contractus,”’

I cannot learn whether M. LE Brun ever
publifhed a reply, but am inclined to believe that
his fyftem has gained very little ground in
France, ang that the old interpretation continues
univerfally admitted on the continent both by
theorifts and practifers.

Nothing material can be added to PoTHIER’S
argument, which, in my humble opinion, is un-~
anfwerable ; but it may not be wholly ufelefs to



358 THE LAW

fet down a few general remarks on the contro~
ver{y: particular obfervations might be multi-
plied without end.

The only effential difference between the fyf-
tems of GopsFror and LE Brun relates to the
two contra&s, which follow the much-difputed
claufe; for the Swifs lawyer makes the partner
and co-proprictar anfwerable for ordinarynegle&,
and the French advocate demands no more from
them than common bonefly : now, in this refpedt,
the error of the fecond fyftem has been proved
to demonftration; and the author of it himfelf
confefles ingenuoufly, that the other part of it
fails in the article of Marriage-portions*,

In regard to the divifion of neglect and care
into three degrees or fwo, the difpute appears to
be merely verbal ; yet, even on this head, L
BRUN feems to be felf-confuted: he begins with
engaging to prove “ that only fwo degrees of
¢ fault are diftinguithed by the laws of Rome,”
and ends with drawing a conclufion, that they
acknowledge but one degree: now, though this
might be only a flip, yet the whole tenor of his
book eftablithes tzwa modes of diligence, the amif-
Sions of which are as many neglets; exclufively
of grofs neglect, which he likewife admits, for
the culpa leviffima only is that, which he repu-

* See p. 1. m0t¢ 5 and p. 120.
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diates. It is true, that he gives no epithet or
name to the omiffion of his_fecond mode of care;
and, had he fearched for an epithet, he could
have found no other than grofs; which would
have demonftrated the weaknefs of his whole
fyftem*,

The difquifition amounts, in fad, to this: from
the barrennefs or poverty, as LucreTius calls
it, of the Latin language, the fingle word
curra includes, as a generick term, various
degrees or thades of fault, which are fometimes
diftinguithed by epithets, and fometimes left
without any diftin@ion; but the Greek, which
is rich and flexible, has a term expreflive of al-
moft every fhade, and the tranflators of the law
‘Contraftus aGually ufc the words gefuula and
«'uiraz, which are by no means fynonymous, ths
former implying a certain eafinefs of mind or
remiffnefs of attention, while the {fecond imports
a higher and more culpable degree of negli-
gencet.  This obfervation, indeed, feems to fa-
vour the fyftem of Goperror; but I lay no great

* See pages 32. 73- 74 149.

+ Bafilicay 2, 3, 23. See Demofth. 3 Phil. Reifle's edit, L.
112. 3. For leviffima culpa, which occurs but once in the
whole body of Roman law, paluuia feems the proper word in
Greek; and it is aCtually fo ufed in the Bafilica, Go. 3. §. where
mention is made of the Aquilian law, in qué, fays ULpP1aN, ¢f
Levifima culpa vemite D 9s 2. 440
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ftrefs.on the mere words of the tranflation, as I
cannot perfuade myfelf, that the Greek jurifts un-
der Basirius and LEo were perfeéily acquainted
with the niceties and genuine purity of their lan-
guage; and there are invincible reafons, as, I
hope, it has been proved, for rejeing all fyftems
but that, which PoTnizR has recommended and
illuftrated.

I come now to the laws of our own country,
in which the fame diftin&®ions and the fame
rules, notwithftanding a few clathing authorities,
will be found to prevail; and here I might pro-
ceed chronologically from the oldeft Year-book or
Treatife to the lateft adjudged Cafe; but, as there
would be a moft unpleafing drynefs in that me-
thod, I think it better to examine feparately every
diftin& fpecies of bailment, obferving at the fame
time, under exch head; a kind of hiftorical order.
It muft have occurred to the reader, that I might
cafily have taken a wider field, and have extend-
ed my inquiry to every poffible cafe, in which a
man poffeffes for a time the goods of another; but
I chofe to confine myfelf within certain limits,
left, by grafping at too vaft a fubje&, I fhould
at laft be compelled, as it frequently happens, by
accident or want of leifure, to leave the whole
work unfinifhed: it will be {ufficient to remark,
that the rules are in general the fame, by what-
ever means the goods are legally in the hands of
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the pofleffor, whether by delivery from the
owner, which is a proper bailment, or from any
other perfon, by finding¥, or in' confequence of
fome diftin& contra&.

Sir Joun Hovrt, whom every Englifbisan
thould mention with refpec. and from whom no
Englifb lawyer fhould venture to diffent without
extreme diflidence, has taken a comprchenfive:
view of this whole fubject in his judgment on
a celebrated cafe, which fhall foon be cited at
length; but, highly as I venerate his deep learn-
ing and fingular fagacity, I fhall ind myfeclf con-
firained, in-fome few inftances, to differ from
him, and fhall be prefumptuous enough to offer
a corre@ion or two in ‘part of the dotrine,
which he propounds in the courfe of his argu-
ment .

His divifion of bailments into fix forts ap-
pears, in the firft place, a little inaccurate;
for, in truth, his fi/th fort is no more than a
branch of his third, and he might, with equal
reafon, have added a feventh, fince the fifth is
capable of another fubdivifion. I acknowledge,
therefore, but five fpecies of bailment; which I
fhall now enumerate and define, with all the

¥ Doct. and Stud. dial. 2. ch. 38. Iord Raym. go9. 917.

See Ow. 141, 1 Leon. 224. 1 Cro. 219. Mulgrave and
Ogden.

t+ Lord Raym. gr12.
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Latin names, one or two of which lord Hovrr
has omitted. 1. DePosiTuM, which is a naked
‘bailment, without réward, of goods to be kept
for thebailor. 2. MaNDATUM, or commiffion;
when the mandatary undertakes, without recom-
pence, to do fome aét about the things bailed, or
fimply to carry them; and hence Sir HenRY
FincH divides bailment into fwo forts, to keep,
and to employ*. 3. CommopATUM, or loan
forufe; when goods are bailed, without pay, to
be ufed for a certain time by the bailee. 4.
Prenor1 accerTuM ; when a thing is bailed
by a debtor to his creditor in pledge, or as a fe-
curity for the debt. 5. Locartum, or biring,
which is always for a reward; and this bailment
is either, 1. locatio rei, by which the hirer gains
the temporary ufe of the thing ; or, 2. locatio
operis faciendi, when work and labour, or care
and pains, are to be performed or beftowed en
the thing delivered: or, 3. locatio operis mercium
vebendarum, when goods are bailed for the pur-
pofe of being carried from place to place, either
'to a publick carrier, or to a private perfon.

I. The moft ancient cafe, that I can find in
our books, on the doétrine of DerostTs (there
were others, indeed, a few years earlier, which
turned on points of pleading), was adjudged in

* Law, b, 2. ch. 18,
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the eighth of Edward II. and is abridged by
Frrzuersert* It may be called BonioN's
cafe, from the name of the plaintiff, and was, in
fubftance, this: An aftion of detinue was
brought for feals, plate, and jewels, and the de-
fendant pleaded, * that the plaintiff had bailed
“to him a cheft 2o be kept, which cheft was
« locked; that the bailor himfelf took away the
« key, without informing the bailce of the contents;
< that robbers came in the NIGHT, broke open
“ the defendant’s chamber, and carried off the
¢ cheft into the fields, where they forced the
¢¢ lock, and took out the contents; that the defend-
“ ant was robbed at the fame time of his own
“ goods.” The plaintiff replied, ¢ that the
“ jewels were delivered, in a cheft not locked, to
“ be reftored at the pleafure of the bailor,” and
on this, it is faid, iffue was joined.

Upon this cale lord HoLT obferves, ¢ that
¢ he cannot fee, why the bailec fhould not be
“¢ charged with goods in a cheft as well as with
““ goods out ¢of a cheft; for,” fays he, ¢ the
¢ bailce has as little power over them, as to any
¢ benefit that he might have from them, and as
¢« great power to defend them in one cafe as
¢¢ in the otherf.” The very learned judge was

* Mayn, Edward II. 275. Fitz, Abr. #it. Detinue, 59.
+ Lord Raym. 914.
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diffatisfied, we fee, with Sir Epwarp CokE’s
reafon, ‘¢ that, when the jewels were locked up
¢ in a cheft, the bailee was not, in fa&, trufted
“ with them*.” Now there was a diverfity of
opinion, upon this very point, among the great-
eft lawyers of Rome; for it was a queftion,
“ whether, if a box fealed up had been depofited,
¢ the box only fhould be demanded in the ac-
“ tion, or the clothes, which it contained, fhould
“ alfo befpecified ; and TrenaTIUS infifts, that
¢ the box only, not the particular contents of it,

-

¢« muft be fued for; unlefs the things were pre-
“ vioufly fhewn, and then depofited: but LaBeo
¢ afferts,that he, whodepofits the box, depofitsthe
¢ contents of it; and ought, therefore, to demand
¢ the clothes themfelves. What then, if the depo-
<« fitary was ignorant of the contents ¢ Tt feems to
“ make no great difference, fince he took the
« charge upon himfelf; and T am of opinion,
“ {ays UrLprran, that, although the box was
¢ fealed up, yet an altion may be brought fotr
* what it containedt.” This ,relates chiefly
to the form of the libel; but, {urely, cafes may
be put, in which the difference may be very
material as to the defence.  Diamonds, gold, and
precious trinkets, ought, fiom their nature, to be
kept with peculiar care under lock and key: it

* 4 Rep. 84. + D. 16, 3. 1. 41.
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would, therefore, be grofs negligence in a depo-
fitary to leave fuch a depofit in an open anti-
chamber, and ordinary negle&, at leaft, to let
them remain on his table, where they might
poflibly tempt his fervants; but no man can
proportion his care to the nalure of things, with-
out knowing them: perhaps, therefore, it would
be no more than /light negle@, to leave out of a
drawera box or caftket, which was neither known,
nor could juftly be fufpected, to containdiamonds;
and DomaT, who prefers the opinion of TRrE~
BATIUSs, decides, ‘¢ that, in fuch a cafe, the de-
¢ pofitary would only be obliged to reftore the
¢« cafket, as it was delivered, without being re-~
«“ {ponfible for the contents of it.” T confefs,
however, that, anxioufly as I wifh on all occa-
{ions to fee authorities refpected, and judgment
holden facred, Bonion’s cafe appears to me
wholly incomprehenfible; for the defendant,
inftead of having been grofsly negligent (which
alone could have expofed him to an aion),
feems to have ufed at leaft ordinary diligence;
and, after all, the lofs was occafioned by a bur-
glary, for which no bailee can be refponfible
without a very fpecial undertaking. The plea,
therefore, in this cafe was good, and the replica-
tion, idle; nor could I ever help fufpe&ting a
miftake in the laft words alii quod non; although
RicHArRD DE WINCHEDON, or whoever was the
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compiler of the fable to this Year-book, makes 2
diftin@ion, that, “if jewels be bailed to me, and
I put them into a catket, and thieves rob me of
“ them in the night-time, 1 am anfwerable ; not,
« if they be delivered to me in a cheft fealed
“up;" which could never ‘have been law, for
the next oldeft cafe, in the book of Affife, con-
tains the opinion of chief juftice THORPE,
that ¢ a gencral bailee 20 keep is not refponfible,
« if the goods be flolen, without his grofs ne-
“ ole@*;” and it appears, indeed, from FrTz-
HERBERT, that the party was driven to this
Tue, ¢ whether the goods were taken away by
« robbers.”

By the Mofuick inftitutions, * if a man deli-
« vered to his neighbour MoNEY or STUFF f0
“ keep, and it was flolen out of his houfe, and the
«¢ thief could not be found, the mafter of the
¢ houfe was to be brought before the judge, and
“ to be difcharged, if he could fwear, that he
“ had not put his hand unto his neighbour’s
“ goods{,” or, as the Roman author of the Lrx
Dei tranflates it, Nibil fe nequiter geffiffet ; but
a diftin&ion feems to have been made between a

* 29, Aff. 28. Bro. Abr. #it. Bailment, pl. 7.
+ Exod. xxii. 7, 8.

1 Lib. 10. De Depofito. This book is printed in the fame
volume with the Theadofian Code, Paris, 1586,
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flealing by day and a ftealing by night*; and
“ if cATTLE were bailed and ftolen (by day, I
« prefume), the perfon, who had the care of
“ them, was bound to make reftitution to the
“ owner-|;” for which the reafon feems to be,
that, when cattle are delivered fo be kept, the
bailee is rather a mandatary than a depofitary,
and is, confequently, obliged to ufc a degree of
diligence adequate to he charge: now fheep can
hardly be ftolen in the duy-tise without fome
neglect of the fhepherd; and we find that, when
Jacos, who was, for a long time at leaft, a
bailee of a diffcrent fort, as be bad a reward, loft
any of the beafts intrufted to his care, LasAN
made him anfwer for them ¢ whether ftolen by
“ day or ftolen by night}.”

Notwithftanding the high antiquity, as well
as the manifelt good fenfe, of the rule, a contrary
doflrine was advanced by Sir Epwarp CokeE,
in his Reports, and afterwards. deliberately in-
ferted in his Commentary on LiTTLETON, the
great refult of all his experience and learning;
namely, ¢ that a depofitary is refponfible, if the
# goods be ftolen from him, unlefs he accept
« thern fpecially 10 keep as bis own,” whence he
advifcs all depofitaries to make fuch a fpe-

* Gen. xxxi. 39. + Exod. xxii. 12.
1 Gen. xxxi. 39.
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cial acceptance®. This opinion, fo repugnant to
natural reafon and the laws of all other nations,.
he grounded partly on fome broken cafes in the
Year-books, mere converfations on the bench, or
loofe arguments at the bar; and partly on SouTn-
coTE’s cafe, which he has reported, and which
by no means warrants his dedution from it.
As ] humbly conceive that cafe to be law, though
the doltrine of the learned reporter cannot in all
points be maintained, I fhall offer a few remarks
on the pleadings in the caufe, and the judgement
given on them.

SourtHcoTE declared in detinue, that he had
delivered goods to BENNET, {0 be by him sAvELY
kept: the defendant confeffed such delivery,
but pleaded in bar, that a certain perfon sToLE
them out of his pofleflion; the plaintiff replied,
protefting that he had not been robbed, that the
perfon named in the plea was a SERVANT of the
defendant, and demanded judgement; which, on
a general demurrcr to the replication, he ob-
tained. ¢ The reafon of the judgement, fays lord
% CokE, was, becaufe the plaintiff had delivered
“ the goods to be sareLy kept, and the defend-
¢ ant had taken the charge of them upon him-
« felf, by accepting them on sucH a delivery.”
Had the reporter ftopped here, I do not fee

* 4 Rep, 83.b. 1 Inft. 89, a. b.
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what poflible objetion could have been made;

but his exuberant erudition boiled over, and pro-
duced the frothy conceit, which has occafioned

fo many reflettions on the cafe itfeif; namely,

“ that fo KEEP and o kecp SAFELY are one and

the fame thing;”” a notion which was denied to

be law by the whole court in the time of chief

juftice Hort*,

It is far from my intent to {fpeak in deroga-

“tion of the great commentator on L1TTLETON;

fince it may truly be afferted of him, as Quin-
Tir1aN faid of Crcero, that an admiration of
his works is a _fure mark of Jome proficiency in the
Study of the law; but it muft be allowed, that
his profufe learning often ran wild, and that he
has injured many a good cale by the vanity of
thinking to improve them.

The pleader, who''drew the replication in
SouTHCcoTE’s cale, muft have entertained an
idea, that the blame was greater, if a fervant of
the depofitary ftole the goods, than if a mere
Sfranger had purloined them ; fince the defendant
ought to have been more on his guard againft
a perfon, who had fo many opportunities of
ftealing; and it was his own fault, if he gave
thofe opportunities to a man, of whofe honefty
he was not morally certain: the court, we find,

* Lord Raym. gt1. margin.
VOL. VI, BB
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rejeCted this diftin®ion, and alfo held the repli-
cation informal, but agreed, that no advantage
could betaken on a general demurrer of fuch in-
formality, and gave judgement on the fubftan-
tial badnefs of the plea®. If the plaintiff, in-
ftead of replying, had demurred to the plea
in bar, he might have infifted in argument,
with reafon and law on his fide, *¢ that, although
““a general bailee fo keep be refponfible for
“ gross negle& only, yet BENNET had, by a
“ fpecial acceptance, made himfelf anfwerable
“ for ORDINARY negle® ai leaft; that it was
“ ordinary neglet, to let the goods be ffolen out
¢¢ of his poffeflion, and he had not averred, that
“ they were ftolen without bis default; that he
¢ ought to have put them into a fufe place, ac-
« cording to his undertaking, and have kept
« the key of it himfelf; that the jpecial bailee
“ was reduced to the clafs of a conduétor operis,
“ or a workman for bire; and that a tailor, to
« whom his employer has delivered lace for a
« fuit of clothes, is bound, if the lace be ffolen,
¢ to reftore the value of it}.” This reafoning

* 1 Cro. 8135.

+ ¢ Alia et furti ratio; id enim mon cafui, fed levi culpa,
ferme afcribitur.”  Gothefr. Comm. in L. Contraftus, p. 145
See D. 7. 2. §2. 3. where fays the annotator, * Adverfus
latrones parum prodeft cuftodia ) adverfus _furem prodefle po-
teft, (i quis advigilet.” See alfo Porw. Contrat de Louage, n,
429. and Contrat de Pret & ufuge, n. 53, So, by jultice Cor-
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would not have been  juft, if the bailee had
pleaded, as in BoN1oN's cafe, that he had been
robbed by wviolence, for no degree of care can in
general prevent an open robbery: impetis pre-
donum, fays Ureian, a nullo preflantur.

Mr. Juftice PowerL, fpeaking of SourH-
coTE’s cafe, which he denies to be law, admits
that, ¢ if a man does undertake fpecially to keep
“ goods SAFELY, that is a warranty, and will
« oblige the bailee to keep them fafely againft
“ perils, where he bas a remedy over, but not
“ againft thofe where he has 7o remedy over*.”
One is unwilling to fuppofe, that this learned
judge had not read lord CokE’s report with at=
tention ; yet the cafe, which he puts, is precifely
that which he oppofes, for BENNET did under-
take ‘¢ to keep the goods sarrLy;” and, with
fubmiflion, the degree of care demanded, not the
remedy over, is the true meafure of the obliga-
tion ; for the bailee might have his appeal of ros-
bery, yet he is not bound to keep the goods
againft robbers without a moft exprefs agree-
mentf. This, I apprchend, is all that was
meaned by St. GErRMAN, when he fays, “ that,

tefmore, ¢ Si jeo grante byens a un home a garder a mon oeps,
* fi les byens per fon mefgarde font embles, il fera charge a moy
¢ de mefmes les byens, mez s'il foit rebbe de mefmes les byens,
¢ il cft excufable per leley.” 10 Hen. VI 21,

* Ld, Raym. 912, 2 Sho. pl. 166.
B D2
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“ if a man bhave nothing for keeping the goods
« bailed, and promife, at the time of the delivery,
“ to reftore them fufé at bis peril, he is not re-
“ fponiible for mere cafualtics® i’ but the rule
extracted from this paffage, ¢ that a fpecral ac-
¢ ceptance to kecp sarFrLy will not charge the
“ bailee againft the als of wrongdocrs{,” to
which purport HosarT alfo and Croxe are
cited, is too general, and muft be coniined to
a&s of wviolence. ‘

T cannot leave this point, without remarking,
that a tenant at will, whofe intercft, when he has
it rentfree, the Komans called PRECARIUM, ftands
in a fityation exactly parallel to that of a depo-
fitary ; for, although the contralt be for bis bene-
fit, and, in fome inftancces, for brs benefit ondy,
yet he has an znzerg/f in the land till the will 1s
determined, * and, our law adds, it is the folly of
¢ the leflor, if he do not reftrain him by a {pecial
¢ condition:” thence it was adjudged, in the
Countefs of Shrewfbury’s cafe, * that an attion
« will not lie againt a tenant at will generaliy, it
« the houfe be burned through his neglect};”
but, fays juftice Powerr, © had the aétion been
¢ founded on a fpecial undertaking, as that, in
« confideration that the leffor would let him live

* Doél. and Stud. dial, 2. chap. 38.
+ Com. 135. Ld. Raym. gr5.
1 ¢ Rep. 13 b
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“ in the houfe, he would deliver it up in as good
“ repair as it then was in, fuch an a&ion would
¢ have been maintainable. *¥”

[t being then eftablifhed, that a bailee of the
fir/t fort is anfwerable only for a fruud, or for
gr9fs negle®, which is confidered as evidence of
it, and not for fuch ordinary inattentions as may
be compatible with good faith, if the depofitary
be himfelf a carelefs and inattentive man; a
queftion may arife; whether, if proof be given,
that he is, in truth, very thougbtful and vigilant
in bis own concerns, he isnot bound to reftitution,
if the depofit be loft through his neglec, either
ordinary or flight; and it feems eafy to fupport
the affirmative; fince in this cafe the meafure of
diligence is that, which the bailee ufes in bis own
affdirs. It muft however be confefled, that the
charater of the individual depofitary can hardly
be an obje@ of judicial difcuffion: if he be
Jightly or even ordinarily negligent in keeping
the goods depofited, the favourable prefumption
is, that he is equally negle@ful of his own pro-
perty; butthis prefumption, like all others, may
be repclled § and, if it be proved, for inftance,
that, his houfe being on fire, he faved his own
goods, and, having time and power to fave alfo
thofe depoﬁtéd, fuffered them to be burned, he

* I.d. Raym, g11.
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fhall reftore the worth of them to the owner*,
If, indeed, he have time to fave only one of two
chefts, and one be a depofit, the other his own
property, he may juftly prefer his own; unlefs
that contain things of fmall comparative value,
and the other be full of much more precious
goods, as fine linen or fitks; in which cafe he
ought to fave the more valuable cheft, and has a
right te claim indeinnification from the depofitor
for the lofs of his own. 5till farther; if he com-
mit even a grofs negle@ in regard to his own
goods as well gs thofe bailed, by which both are
loft or damaged, he cannot be faid to have violated
good faith, and the bailor muft impute to his
own folly the confidence which he repofed in fo
improvident and thoughtlefs a perfon.
- To this principle, that a depofitary is anfwer-
able only for grofs negligence, there are fome ex-
ceptions. |

Firft,as in Sou THcOTE's cafe, where the bailee,
by a fpecial agreement, has engaged to anfwer
for lefs: * Siquid nominatim convenit,” fays the
Roman lawyer, * vel plus vel minus in fingulis
¢ contradibus, hoc fervabitur quod initid con-
#¢ venit; legem enim contractui dedit];” but the

* Pory. Contrat de Dépéty n. 29. Stiernh. de Fure Sueon,
). 2. ¢ %

+ Bra&t. 99. b. Juftin. Inft. L 3. tit. 15.

1 L. Contratus, 23. D, de reg. jur.
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opinion of CELsUS, that an agreement {o difpenfe
with deccit is void, as being contrary to good
morals and decency, has the affent both of UL-
piaN and our Englifb courts*.

Secondly; when a man fpontaneoufly and
officioufly propofes to keep the goods of another,
be may prevent the owner fiom intrufting them
with a perfon of more approved vigilance; for
which reafon be takes upon himfelf, according to
JuriaN, the rifk of the depofit, and becomes re-
Sponfible at leaft for ordinary neglect, but not for
mere cafualtiest.

Where things are depofited through neceflity
on any fudden emergence, as afire or a thipwreck,
M. Le Brun infifts, © that the depofitary muft
« anfwer for le/s than grofs negle&, how carelels
“ foever he may be in his own affairs ; fince the
« preceding remark, that a man, who repofes con-
« fidence in an improvident perfon, muft impute
“ any lofs to bis own folly, is inapplicable to a
¢ cafe, where the depofit was not optional ; and
« the law ceafes with the reafon of it};” but that
is not the only reafon; and, though it is an ad-
ditional misfortune, for a man in extreme hafte
and deep diftrefs to light upon a ftupid or inat-

* Doct. and Stud. dial. 2. chap. 38.
+ D. 16. 3% 1. 35.
{ De la Preflation des Fautes, p. 77.
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tentive depofitary, yet I can hardly perfuade my-
felf, that more than perfect good faith is de-
manded in this cafe, although a violation of that
faith be certainly more criminal than in other
cafes, and was therefore punithed at Rome by a
forfeiture of the double value of the goods de-
pofited.

In thefe circumftances, however, a benevolent
ofer of keeping'anqther"s property for a time
would not, I think, bring the cafe within Ju-
L1AN’s rule before-mentioned, {o as to make the
perfon offering anfwerable for flight, or even or-
dinary, negligence; and my opinion is confirmed
by the authority of Lapro, who requires no
more than good fuith of a negotiorum geftor, when
«“ affeQione coaltus, ne bona mea diftrahantur,
“ negotiis {e meis obtulerit.”

Thirdly; when the bailee, improperly called
a depofitary, either direftly demands and receives
a reward for his care, or takes the charge of gdods
In confequence of fome lucralive contract, he be-
comes anfwerable for ordinary neglel; fince, in
truth, he is in both cafes a conduélor operis, and
lets out his mental labour at a juft price: thus,
when clothes are left with a man, who is paid
for the ufe of his bath, or a trunk with an inn-
keeper or his fervants, or with a ferryman, the
bailees are as much bound to indemnify the
owners if the goods be loft or damaged through
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their want of ordinary circumipe&ion, as if they
were to receive a flipulated recompenfe fortheir
attention and painsy but of this more fully, when
we come to the article of Liring. |

Fourthly; when the bailee alone rcceives ad-
vantage from the depofit, as, if a thing be bor-
rowed on a future event, and dcpofited with the
intended borrower, until the event happens, be-
caufe the owner, perhaps, is likely to be abfent
at the time, {uch a depofitary muft anfwer even
for flight negligence; and this bailment, indeed,
is rather a loan than a depofit, in whatever light
it may be confidered by the parties. Suppofe,
for example, that Charles, intending to appear at
a mafked ball expedted to be given on a future
night, requefts George to lend him a drefs and
jewels for that purpoele, and that George, being
obliged to go immcdiately into the country, de-
fires Charles to keep the drefs till his return,
and, if the ball be given in the mean time, to
wear it; this feems to be a regular loan, although
the original purpofc of borrowing be future and
contingent.

Since, therefore, the two laft cales are not, in
firic propriety, depofits, the exceptions to the
general rule arc reduced to two only; and the fe-
cond of them, I conceive, will not be rejected by
the Engli/b lawyer, although I recolle@& no de-
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cifion or di¢tum exaltly conformable to the opi-
nion of Jurian.

Clearly as the obligation to reffore a depofit
flows from the nature and definition of this con-
tract, yet, in the reign of Er1zaBETH, when it
had been adjudged, confiftently with common
fen{e and common honefty, ¢ that an acion on
““ the cafe lay againft a man, who had not per-
* formred his promife of redelivering, or deliver-
“ ing over, things bailed to him,” that judgement
was reverfed; andyin the fixth year of JamEs,
judgement for the plaintifl was arrefted in a cafe
exally fimilar*: it is no wonder, that the profef-
fion grumbled, as lord HovT fays, at fo abfurd
a reverfal; which was itfelf moft juftly reverfed
a few years after, and the firft decifion folemnly
eftablifhed .

Among the other curious remains of Atlick
aw, which philologers have coltefted, very little
relates to the contralts, which are the fubje&t of
this eflay; but I remember to have read of Dr-
MOSTHENES, that he was advocate for a perfon,
with whom three men had depofited fome va-
luable utenfil, of which they were joint-owners;
and the depofitary had delivered it to ore of
them, of whofe knavery he had no fufpicion;

* Yelv, 4. 30. 128,
+ 2 Cro. 667. Wheatly and Low.
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upon which the other two brought an aflion,
but were nonfuited on their own evidence, that
there was a third bailor, whom they had not
joined in the fuit; for, the truth not being proved,
DemosTHENES infifted, that bis client could not
legally reflore the depofit, unlefs all three propri
etors were ready to recerve it; and this do&trine
was good at Rome as well as at Athens, when the
thing depofited was in its nature incapable of
partition : it is alfo law, I apprehend, in Weft-
minfter-hall*,

The obligation to return a depofit faithfully
was, in very carly times, holden facred by the
Greceks, as we learn from the ftory of GLavcus,
who, on confulting the oracle, received this an-
fwer ¢ that it was criminal even to barbour a
¢« thought of with-holding depofited goods from
‘ the owners, who claimed them¥;” and a fine
application of this univerfal law is made by an
Arabian poet contemporary with JUsTINIAN,
who remarks, ¢¢ that life and wealth arc only
“ depofited with us by our creator, and, like all
« other depofits, muft in due time be reftored.”

II. Employmentby coemMissioN wasalfo known
to our ancient lawyers; and BRacTon, the beft
writer of them all, expreffes it by the Roman

* D. 16. 3. 1. 36, Bro. Abr. #iz. Bailment, pl. 4.
4+ Herod. VI. 86. Juv. Sa. XIIJ. 1469.
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word, Mandatum; now, as the very eflence of
this contract is the gratuitous performance of it
by the bailee, and as the term commiffion is alfo
pretty generally applied to bailees, who receive
bire or compenfation for their attention and
trouble, I fhall net.{cruple to adopt the word
MANDATE as appropriated in a limited ferfe 1o
the fpecies of bailment now before us ; nor will
any confufion arife from the common acceptation
of the word in the fenfe of a judicial command
or precept, which is in truth only a fecondary
and inaccurate ufage of it.  The great diftinction
then between one fort of mandute and a depofit
is, that the former lics in fefance, and the latter,
fimply in cuflody: whence, as we have already
intimated, a difference often arifes between the
degrecs of care demanded in the one contralt and
in the other; for, the mandatary being confi-
dered as having engaged himfelf, to ufe a degree
of diligence and attention adequate lo the per-A
Sformance of bis undertaking, the omiflion of
fuch diligence may be, according to the nature
of the bufinefs, cither ordinary, or flight, ne-
gle ; although a bailee of this {pecies ought re-
gularly to be anfwerable only for a violation of
good faith. ‘This is the common dorine taken
from the law of ULrian; but there {eems, in
reality, to be no exception in the prefent cafe
from the general rule; for, fince good faith itfelf
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obliges every man to perform bis aftual engage-
ments, 1t of courfe obliges the mandatary to ex-
ert himfelf in proportion to the exigence of the
affair in hand, and neither to do any thinz, how
minute {oever, by which his employer may ful-
tain damage, nor omi? any thing, however in-
confiderable, which the nature of the a& re-
quires®: nor will a want of ability to perforn
the contradt be any defence for the contralling
party; for, though the law ezalls no impoffible
things, yet it may juftly require, that every man
fhall know his own firength, before he undertakes
to do an aél, and that, if he deludeanother by falfe
pretenfions to {kill, he fhall be refponfible for
any injury, that may be occafioned by fuch de-
lufion. If, indeed, an unfkilful man yield to
the prefling inftances of his friend, who could
not otherwife have his work performed, and en-
gage relu@antly in the bufinefs, no higher de-
eree of diligence can be demanded of him than
a fair exertion of his capacity.

It is almoft needlefs to add, that a mandatary,
as well as a depofitary, may bind himfelf by a
Jpecial agreement to be anfwerable even for ‘ca-
{ualties; but that neither the one nor the other
can exempt himfelf by any ftipulation from re-
fponfibility for fraud, or, its equivalent, grofs
neglett.

* Lord Raym. g18.
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A diftin&ion feems very early to have been
made in our law between the nonfefance, and the
misfefance, of a conduétor operis, and, by equal
reafon, of a mandatary ; or, in other words, be-
tween a total failure of performing an executory
undertaking and a culpable negle& in executing
it; for, when an a&tion on the cafe was brought
againft a carpenter, who, having undertaken to
build a new houfe for the plaintiff within a cer-
tain time, had not built it, the court gave judg-
ment of nonfuit; but agreed, that, if the defend-
ant had built the houfe negligently and fpoiled
the timber, an altion againft him would have
been maintainable®.  However, in a fubfequent
reign, when a {imilar a&ion was commenced
againft one Warkins for nof building a mill ac-
cording to his undertaking, there was a long
converfation between the judges and the bar,
which chief juftice BABiNGTON at length inter-
rupted by ordering the defendant’s counfel either
to plead or to demur; but ferjeant RoLF chofe
to plead fpecially, and iflue was taken on a dif-
charge of the agreement.f Juftice MARTIN
objected to the action, becaufe no tort was al-
ledged; and he perfifted warmly in his opinion,

* Yearb. r1. Hen. IV. 33.
+ Yearb. 3. Hen. VI. 36. b. 37. a.  Stath. Abr. tit.
Accions fur le casy pl. 20.
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which feems not wholly irreconcilable to that of
his two brethren; for in the cafes, which they
put, a fpecial injury was {uppofed to be occa-
{ioned by the non-performance of the contraét.

Authority and reafon both convince me, that
MarTIN, into whofe opinion the reporter re-
commends an inquiry, was wrong in his objec-
tion, if he meaned, as juftice CoxaIn and the
chief juftice feem to have underftood him, that
no fuch a&ion would lie for nonfefance,‘ even
though fpecial damage bad been flated. His ar-
gument was, that the action before them founded
in covenant merely, and required a fpecialty to
fupport it; but that, if the covenant had been
changed into a forf, a good writ of trefpafs on
the cafe might haye been maintained: he gave,
indeed, an example of misfefance, but did not
controvert the inftances, which were given by the
other judges.

It was not alledged in either of the cafes juft
cited, that the defendant was to receive pay for the
fefance of his work; but, fince both defendants
were defcribed as affually in trade, it was not
perhaps intended, that they were to work for no-
thing : 1 cannot however perfuade myfelf, that
there would have been any difference, had the
promifes been purely gratuitous, and had a fpecial
injury been caufed by the breach of them. Sup-
pofe, forinftance, that Robert's corn-fields are fur-
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rounded by a ditch or trench, in which the wa-
ter from a certain {pring ufed to have a free
courfe, but which has of late becn obftru&ted by
foil and rubbith; and that, Robert informing his
neighbour Hemry of his intention {peedily to
clear the ditch, Henry offers and undertakes im-
mediately to remove the obftru&ion and repair
the banks without reward, he having bufinefs of
the fame kind to perform on his own grounds :
if, in this cafe, Hemry negle@ to do the work
undertaken, ¢ and the water, not having its na-
« tural courfe, overflow the fields of IRRobert and
¢ {poil his corn,” may not Robert maintain his
a&ion on the cale?  Moft afluredly; and fo in
a thoufand inflances of proper bailments, that
might be fuppofed; where a juft reliance
on the promife of the defendant prevented
the plaintiff from employing another perfon,
and was confequently the caufe of the lofs,
which he fuftained*; for it is, as it ought to be,
a general rule, that, for every damuum injurid
datum, an a@ion of fome fort, which it is the
province of the pleader to advife, may be main-
tained ; and, although the gratuitous performance
of an a& be a bencfit conferred, yet, accord-
ing to the jult maxim of Pavius, Adjuvar nos,
non decipi, beneficio oportett: but the fpecial da-

* Yearb. 19. Hen, VI 40.
+ D13 6017, 3.
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mage, not the afflumption, is the caufe of #his
adtion ; and, if notice be given by the mandatary,
before any damage incurred, and while another
perfon may be employed, that he cannot perform
the work, no procefs of law can enforce the per-
formance of it.

A cafe in Broox, made complete from -the
Year-book, to which he refers, feems direily in
point; for, by chief juftice Finrux, it had been
adjudged, that, *if a man affume to build 4
“ houfe for me by a certain day, and do not
“ build it, and I fuffer damage by his nonfefance,
“ ] fhall have an aion on the cafe, as well as if
“ he had done it amifs * but it is pofiible, that
FinEeux might fuppofe a confideration, though
none be mentioned*,

Actions on this contract are, indeed, very un-
sommon, for a reafon not extremely flattering to
human nature ; becaufe it is very uncommon to-
undertake any office of trouble without compenfa-
tion; but, whether the cafe really happened, or-
the reward, which has actually been ftipulated,
was omitted in the declaration, the queftion,
¢ whether a man was refponfible for damage to
“ certain goods occalioned by hig negligence in.
* performing a GRATUITOUS . promife,” came
before the court, in which lord HorT prefided,
fo lately as the fecond year of queen AnNe; and

* Bro. Abr. tit. A&tion fur Ie Cafe, 72.
VoL, vI. ccC
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a point, which the firft elements of the Roman
law have fo fully decided, that no court of judi-
cature on the continent would fuffer it to be de-
bated, was thought in EnxcrLanD lo deferve,
what it certainly received, very great confider-
ation*.

The cafe was this: Bernarp had aflumed
without pay fafely to remove feveral cafks of
brandy from one cellar, and lay them down fafly
in another, but managed them fo negligently,
that one of the catks was {taved. After the
general iffue joined, and a verdict for the plain-
tiff CocGs, a motion was made in arreft of
judgement on the irrelevancy of the declaration,
in which it was neither alledged, that the de-
fendant was to have any recompenfe for bis pains,
nor that he was a common porter: but the
court were unanimoufly of opinion, that the
aion lay; and, as it was thought a matter of
great confequenee, each of the judges delivered
his opinion feparately.

The chief juftice, as it has before been inti-
mated |, pronounced’ a clear, methodi.al, elabo-
rate argument; in which he diftinguifhed bail-
ments into fr forts, and gave a hiftory of the
principal authorities concerning each of them.

* Ld. Raym. gog—920. 1 Salk.26. Com. 133. Farz.
13- 131. §528.
+ P 301,
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"This argument is juftly reprefented by my learn
ed friend, the annotator on the Firft Inflitute, as
“ a moft mafterly view of the whole fubjeét of
“ bailment*;” and, if my little work be confi-
dered merely as a commentary on it, the ftudent
may perhaps think, that my time and attention
have not been unufefully beftowed.

For the decifion of the principal cafe, it would
have been fufficient, I imagine, to infift, that the
point was not new, but had already been deter-
mined; that the writ in the REGISTER, called,
in the ftrange dialet of our forefathers, De pipd
vini cariandd4-, was net fimilar, but identical ;
for, had the reward been the effence of the ac-
tion, it muft have been inferted in the writ, and
nothing would have been left for the declaration
but the ftating of the day, the year, and other
circumftances ; of which RAsTELL exhibits a
complete example in a writ and declaration for
negligently and improvidently planting- a quickfet
bedge, which the defendant had promifed to
raife, without any confideration alledged ; and ife
fue was joined on a traverfe of the negligence

* Hargr, Co. Litt. 89. b. n. 3. The profeflion muft la-
reent the neceffary fulpenfion of this valuable work.

+ Reg. Orig. 110. a. feealfo 110. b.  Dr equo infirmo fan
mando, and De columbari reparande.

€C2
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and improvidence*. How any anfwer could
have been given to thefe authorities, 1 sm ata
lofs even to conceive: but, although it is needlefs
to prove the fame thing twice, yet other authorie
ties, equally unanfwerable, were adduced by the
court, and {upported with reafons no lefs cogent;
for nothing, faid Mr. Juftice PoweLL emphati-
cally, #s lgw, that is nst reafon; a maxim, in
theory excellent, but in praltice dangerous, as
many rules, true in the abftraét, are falfe in the
concrete; for, fince the reafon of T1F1us may,
and frequeatly does, differ from the reafon of
SEPTIMIUS, no man, who is not 3 lawyer, would
ever know hLow to act, and no man, who is a
lawyer, would in many inftances know what to
advife, unlels courts were bound. by authority, as
firmly as the pagan deities were {uppofed to be
hound by the decrees of fate.

Now the reafon afigned by the learned judge
for the cafes in the Regifier and Year-books,
which were the fame with CoGes aad BERr-
WARD, namely, ¢ that the party’s SPECIAL a/~
“ fumpfit and undertaking obliged him o to do.
“ the thing, that the bailor came to no damage by
his negle&,” feems to intimate, that the omiffion
of the words fa/vo et fecuré would have made a
difference in this cafe, as in that of a depefit; but
I humbly contend, that thofe words are implied,

# Raft. Eatr. 13. b,
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by the nature of a contract which lies in fefance,
agreeably to the diftin@ion with which I began
this article.  As judgement, indeed, was to be
given on the record merely, it was unneceflary,
and might have been improper, to have extended
the propofition beyond the point then before the
court;"but I cannot think, that the narrownefs
of the propofition in this inftance affefts the ge-
neral doftrine, which I have prefumed to lay
down; and, in the ftrong cafe of the fhepherd,
who bad a flock to keep, which he fuffered through
negligence to bg drowned, neither a retvard nor a
Jpecial undertaking are ftated®: that cafe, inthe
opinion of juftice TowNseND, depended upon
the diftinGtion between a bargain erecuted and
executory ; but 1 cannot doubt the relevancy of
an aQion in the facond cafe, as well as the firft,
whenever altual damage is occafioned by the non-
JSefanced-.

There feemslittle neceflity after this, to men-
tion the cafe of PowTuarY and WaLTON, the
reafon of which applies directly to the prefent
fubjet ; and, though it may be objected that the
defendant was ftated as a farrier, and muft be

® Yearb. 2 Hen, VII. 11,

+ Stath. Abr. tit. Aecicis fur le eas, pl. 11. By jultice Paffon,
* £ un ferrour face covenan: ove moy de ferrer mon chival
“ jeo die qe il ne ferra mon chival, uncore jeo averai accior

* {fur mon cas, qar en fon default paraventure men chival ef
§ perie.”
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prefumed to have atted in Ais trade, yet chief
juftice RoLLE intimates no fuch prefumption;
but fays exprefsly, that  an aion on the cafe
“ lies upon this matter, without alledging any con-
“ fideration: for the negligence is the caule of
¢ adtion, and not the uffumpfie*.”

A bailment without reward to carry from place
to place is very different from a mandate to per-
form a work ; and, there being nothing to take
it out of the general rule, I cannot conceive that
the bailee is refponfible for le/i than grofs neg-
le@, unlefs there be a fpecial acceptance: for in-
ftance, if Stepben defire Philip to carry a dia-
mond-ring from Briflo/ to a perfon in London,
and he put it with bank-notes of his own into a
letter-cafe, out of which it is ffolen at an inn, or
feized by a robber on the road, I’bilip fhall not
be anfwerable for it; although a very careful, or
perhaps a commonly prudent, man would have
kept it in his purle at the inn, and have concealed
it fomewhere in the carriage; but, if he were to
fecrete bis own notes with peculiar vigilance, and
either leave the diamond in an open room, or
wear it on his finger in the chaife, I think he
would be bound, in cafe of a lofs by ftealth or
robbery, to rcftore the value of it to Stepben:
every thing, therefore, that has been expounded

* 1 Ro. Abr. 10,
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in the preceding article concerning depofits, may
be applied exa tly to this fort of bailment, which
may be confidered as a fubdivifion of the fecond
fpecies.

Since we have nothing in thefe cafes analogous
to the judgements of infamy, which were often
pronounced at Rome and Athens, itis hardly ne-
ceflary to add, what appears from the fpeech of
Cicero for S. Roscius of Ameria, that * the
“ ancient Romans confidered a mandatary as in-
“¢ famous, if he broke his engagement, not only
« by altual fraud, but even by more than ordi-
« nary negligence*.”’

As to exceptions from the rule concerning the
degree of neglet, for which a mandatary is re-
fponfible, almoft all, that has been advanced be-
fore in the article of depofits, in regard to a {pc-
cial convention, a voluntary offer, and an intereft
accruing to both parties, or only to the bailee,
may be applied to mandates: an undertaker of a
work for the benefit of an abfent perfon, and
without bis knowledge, is the negotiorum gefior of
the civilians, and the obligation refulting from

* ¢ In privatis rebus, fi quis rem mandatasis non modo ma-
« litiofiks gefliffet, fui queftisaut commodi caufd, verliimetiam
% negligentiiss, eum majores fummum admififle dedecus exifti-
* mabant: itaque mandati conftitutum eft judicium, non minus

“ irpe quim furti.”  Pro S. Rofc. p. 116. Glafg.
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his implied contra@ has been incidentally men-
tioned in a preceding page.

III. On the third fpecies of bailment, which
is one of the moft ufual and moft convenient in
civil fociety, little remains to be obferved; be-
caufe our own, and the Roman, law are on this
head perfeftly coincident. I call it, after the
French lawyers, loan for ufe, to diftinguifh it
from their loan for confumption, or the MuTvUM
of the Romans; by which is underftood the
lending of money, wine, corn, and other things,
that may be valued by number, weight, or mea-
fure, and are to be reftored only in equal value
or quantity*: this latter contracl, which, accord-
ing to St. GErmaN, is moft properly called a
loan, does not belong to the prefent fubject ; but
it may be right to remark, that, as the fpecifick
things are not to be returned, the abjolute pro-

¥ Do&. and Stud. dial. 2. ch. 38. Bra&. 99. a. b. In
Ld. Raym. 916. where this paffage from Braflon is cited by
the chief juftice, mutuam is printed for commodatan ; but what
‘then can be made of the words ad 1prsam reffituendam ? There
is certainly fome miftake in the paffage, which mufl be very
ancient, for the oldeft M3. that I have feen, is conformable to
Tottel's edition. 1 fufpeft the omiflion of a whole line after
the word preciunz, where the manufeript has a full point; and
poffibly the fentence omitted may be thus fupplied from Fuf-
tinian, whom Braflon copied: At is, qui mutuum accepit,
¢ obligatus remanet,” fi forte incendio, &c. Inf. 3.13. 2.
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perty of them is transferred to the borrower,
who mutft bear the lofs of them, if .they be de-
ftroyed by wreck, pillage, fire, or other inevi-
table misfortune. Very different is the nature
of the bailment in queftian; for a horfe, a cha-
riot, a book; a greyhound, or a fowling-piece,
which are lent for the ufe of the bailee, ought to
be redelivered fpecifically ; and the owner muft
abide the lofs, if they perifh through any acci-
dent, which a very careful and vigilant man could
not have avoided. = The negligence of the bor-
rower, who alone receives benefit from the con-
tra&, is conftrued rigoroufly, and, although
Slight, makes him liable to indemnify the lender;
nor will his incapacity to exert more than ardinary
attention avail him on the ground of an impeffi-
bility, * which the law, fays the rule, never de-
“ mands ;" for that maxim relates merely to
things abfolutely impoffible ; and it was not only
very poffible, but very expedient, for him to have
examined his own capacity of performing the
undertaking, before he deluded his neighbour by
engaging in it: if the lender, indeed, was not
deceived, but perfe&tly knew the quality, as
well as age, of the borrower, he muft be fup-
pofed to have demanded ao higher care, than
that of which fuch a perfon was tapable ; as, if
Paullend a fine horfe to a raw youth, he cannot
exa@ the fame degree of management and cit-
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cumf{pection, which he would expe@ from a
riding-mafter oran officer of dragoons*.

From the rule, that a borrower is anfwerable
for flight negle&, compared with the diftin@ion
before made between {fimple theft and robberyt,
it follows, that, if the borrowed goods be ftolen
out of his pofleffion by any perfon whatever, he
muft pay the worth of them to the lender, un-
lefs he prove, that they were purloined notwith-
ftanding his estraordinary care. The example,
given by Jurran, is the firlt and beft that oc-
curs : Caius borrows a filver ewer of Titius, and
afterwards delivers it, that it may be fafely re-
ftored, to a bearer of fuch approved fidelity and
warinefs, that no event could be lefs expefied
‘than its heing ftolen; if, after all, the bearer be
met in the way by {coundrels, who contrive to
Sealit, Caius appears to be wholly blametefs, and
Titius has {uffered damnum fine imjurid. It feems
hardly neceflary to add, that the fame care, which
the bailee is bound to take of the principal thing
bailed, muft be extended to {uch acceffory things,
as belong to it, and were delivered with it:
thus a man, who borrows a watch, is refponfible
for /light neglect of the chain and feals.

Although the laws of Rome, with which thofe

* Dumoulin, txalk. De eo quod interefl, n. 185,
++ See p. 370. and notet.
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of England in this refpect agree, moft exprefsly
decide; that a borrower, ufing more than -ordi-
nary diligence, fball not be chargeable, if there be
a force whick -be cannot refifi*, yet Puren-
porF employs much idle reafoning, which I am
not idle enough to tranferibe, in fupport of a new
opinion ; namely, * that the borrower ought te
 indemnify the lender, if the goods lent be de-
“ ftroyed by fire, fhipwreck, or other inevitable
¢ accident, and without bis fault, unlefs bis own
« perifth with them:” for .example, if Paul lend
William a horfe worth thirty guineas to ride
from Ozford to. London, and William be attacked
on a heath in that road by highwaymen, who
kill or feize the horfe, he is obliged, according
to PurennoRF and his annotator, to pay thirty
guineas to Paul. The juftice and good fenfe of
the contrary decifion are evinced beyond a doubt
by M. PoTuIER, who makes a diftinction be-
tween thofe cafes, where the loan was the occa-
fion merely of damage to the lender, who might
in the mean time have fuftained a lofs from
other accidents, and thofe, where the loan was
the fole efficient caufe of his damaget; as if
Paul, having lent his horfe, fhould be forced in
the interval by fome prefling bufinefs to bire an-

* D. 44. 7. 1. 4. Ld. Raym. g16.
t+ Poth. Prét & Ufage, n. §5. Puf. with Barbeyra’’s notes,

B.5s. C. 4 §6.
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other for himfelf; in this cafe the borrower ought,
indeed, to pay for the hired horfe, unlefs thelender
had voluntarily fubmitted to bear the inconveni-
ence caufed by the loan; for, in this fenfe and in
this inftance, a benefit conferred fbould not be
injurious to the benefaclor. Astoa condition pre-
Jumed to be impofed by the lender, that he would
not abide by any lofs occafioned by the lending,
it feems the wildelt and moft unreafonable of
prefumptions: if Pau/ really intended to impofe
fuch a condition, he fhould have declared his
mind; and I perfuade myfelf, that William
would have declined a favour fo hardly ob-
tained.

Had the borrower, indeed, been imprudent
enough to leave the high road and pafs through
fome thicket, where robbers might be {uppofed
to lurk, or had he travelled in the dark at a very
unfeafonable hour, and had the horfe, in either
cafe, been taken from him or killed, he muft
have indemnified the owner; for irre/iftible force
is no excufe, if a man put himfelf in the way of
it by his own rathnefs. This is nearly the cafe,
cited by St. German from the Summa DBofella,
where a /oan muft be meaned, though the word
depofitum be erroneoufly ufed¥; and it is there
decided, that, if the borrower of a horfe will im-

* Do?. and Stnd. where before cited.
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prudently ride by a ruinous boufe in manifeft
danger of falling, and part of it aually fall on
the horfe’s head, and kill him, the lender is en-
titled to the price of him; but that, if the houfs
were in good condition and fell by the violerice
of a fudden hurricane, the bailee fhall be dif
charged. For the fame, or a fironger, reafon, if
William, inftead of coming to Lendon, for which
purpofe the horfe was lent, go towards Bath, o,
baving borrowed him for a week, keep him for
a month, he becomes refponfible for any ascident,
that may befall the horfe in his journey to Bath,
or after the expiration of the week*.

Thus, if Charles, in a cafe before patt, weae
the mafked habit and jewels of George at the
ball, for which they were borrowed, and be
robbed of them in his return home at the ufual
time and by the ufual way, he cannot be com-
pelled to pay George the value of them; but ie
would be otherwife, if he were to go with the
jewels from the theatre to a gaming-houfe, and
were there to lofe them by any cafualty what-
ever. So, in the inftance propofed by Gaius
in the digeft, if filver utenfils be Jent to a man
for the purpofe of entertaining a party of friends
at fupper in the metropolis, and he carry them
into the country, there can be.no doubt of his ob-

* L4. Raym. 9t5. + P.377.
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ligation to indemnify the lender, if the plate be
loft by accident however irrefiftible.

There are other cafes, in which a borrower
is chargeable for inewitable mifthance, even when
he has not, as he legally may, taken the whole
rifk upon himfelf by exprefs agreement. For
‘example, if the houfe of Caius be in flames, and
he, being able to fecure one thing only, fave an
urn of his own in preference to the filver ewer,
which he had borrowed of Titius, he thall make
the lender.a compenfation for the lofs; efpecially
if the ewer be the more valuable, and would con-
fequently have been preferred, had he been
owner’ of them both: even if his urn be the
more precious, he muft either leave it, and bring
away the borrowed veffel, or pay Titius the va-
lue of that, which he has loft; unlefs the alarm
was fo fudden, and the fire {o vielent, that no
deliberation or fele@ion could be juftly expe&~
ed, and Caius had time only to fnatch up the firft
utenfjl, that prefented itfelf.

Since opennefs and honefty are the foul of con~
tracts, and fince ¢ a {uppreflion of truth is often
¢ as culpable as an exprefs falfehood,” 1 accede
to the opinion of M. PoTHIER, that, if a foldier
were to borrow a horfe of his, friend. for a ‘battle
expe@ed to be fought the next morning, and
were lo conceal from bim, that bis own borfe was
as fit for the fervice, and if the horfc; fo bor-
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rowed, were flain in the engagement, the lender

ought to be imdemnified; for probably the dif-

fimulation of the borrower induced him to lend
the horfe; but, had the foldier openly and:
frankly acknowledged, that be was unwilling to
expofe bis own borfe, {ince, in cafe of a lofs, he-
was unable to purchafe another, and his friend,
neverthelefs, had generoufly lent him one, the
lender would have run, as in other inftances,
the rifk of the day.

If the bailee, to ufe the Roman expreflion, be:
IN MORA, that is, if a legal demand have been;
made by the bailor, he muft an{wer for any ca-
fualty that happens afier the demand; unlefs in
cafrs, where it may be ftrongly prefumed, that
the fame accident would have befallen the thing
bailed, even if it had been reftored at the proper
time; or unlefs the bailee have legally tendered the
thing, and the bailor have put himfelf in mord by
refufing to accept it: this rule extends of courfe-
to every fpecies of bailment.

“ Whether, in cafe of a valued loan, or, where
“ the goods lent are eftimated at a certain price,
¢ the borrower muft be confidered as hound in
“ all events to reftore either the things lent or.
“ the value of them,” is a queftion, upon which
theciviliang are as much divided, as they are upon
the celebrated claufe in the law Contraltus: five
or fix commentators of high reputation enter
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the lifts againft as many of equal fame, and each
fide difplays great ingenuity and addrefs in this
juridical tournament. D’Avezan fupports the
afhivmative; and PoruiEr, the negative; but the
fecand opinion feems the more reafonable. The
word PERICULUM, ufed by Urpran, is in itfelf
equivocal : it means buzard in general, proceed-
ing either from accident or from negleé?; and in
this latter fenfe it appears to have been taken by
the Roman lawyer in the paffage, which gave
Birth to the difpute. = But, whatever be the true
interpretation of that pafiage, I cannot fatisfy
myfelf, that, eitherin the Cuftomary Provinces of
’FRANCE, or in ENGLAND, a borrower can be
chargeable for all events withoul bis confent une-
quivocally given: if William, indeed, had faid to
Paul alternatively, “I promife, on my return to
“ Oxford, either to veftore your horfe or to pay
« you thirty guineas,” he muft iz all events have
performed onc part of this' disjunétive obliga-
tion*; but, if Paul had only faid, ¢ the horfe,
« which I lend you for this journey, is fairly
¢ worth. thirty guineas,” no more could be im-
plied from thofe words, than a defign of pre-
venting any future difficulty about the price, if
the horfe fhould be killed or injured through an
emiffion of that catraordinary diligence, which the
pature of the contract required.

* Palm. 551..
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Befides the general exception to the rule ¢on-
cerning the degrees of negle&, namely, Si quid
convenit vel plus vel minus, another is, where
goods are lent for a ufe, in which the lender has
a common intereft with the borrower: in this cafe,
as in other bailments reciprocally advantageous,
the bailee can be refponfible for no more than
ordinary negligence; as, if Stepben and Fhilip
invite fome common friends to an entertainment
prepared attheir joint expence, for which purpofe
Pbilip lends a fervice of plate to his coinpanion,
who undertakes the whole management of the
feaft, Stephen is obliged only to take ordin.ry care
of the plate; but this, in truth, is vather the
innominate contratt do ut facias, than a proper
loan.

Agreeably to this principle, it muft be decided,
that, if goods be lent for the fo/e advantage of
the lender, the borrower is anfwerable for grofs
neglet only; as, if a paffionate lover of mufick
were to lend his own inftrument to a player in
a concert, merely to augment his pleafure from
the performance; but here again, the bailment
is not {o much a loan, as a mandate; and, if the
mufician were to play with all dpe {kill and ex-
ertion, but were to break or hurt the infirument
without any malice or very culpable negligence,
he would not be bound to indemnify the ama-
teur, as he was not in want of the inftrument,

VOL. VI. DD
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and had no particular defire to ufe it. If, indeed, a
poor artift, having loft or fpoiled his violin or flute,
be much diftrefled by this lofs, and a brother-
mufician obligingly, though voluntarily, offer to
lend him his own, I cannot agree with Drs-
PEIsSSES, a learned advocate of Montpellier
and writer on Roman law, that the player may
be lefs careful of it than any other borrower : on
the contrary, he is bound, in confcicnce at leaft,
to raife his attention even to a higher degree;
and his negligence ought to be conftrued with
rigour.

By the law of Moses, as it is commonly
tranflated, a remarkable ditin&ion was made be-
tween the lofs of borrowed cattle or goods, hap-~
pening in the abfence, or the prefence, of the
owNER; for, fays the diviae legiflator, « if a
“ man borrow aught of his ncighbour, and it be
“ hurt or die, the owner thereof not being with it,
¢ he fhall furely make it good; but, if the owner
« thereof be with it, he fhall not make it good*:”
now it is by no means certain, that the original
word fignifies the owner, for it may fignify the
poffeffor, and the law may import, that the bor-
rower ought not to lofe fight, when he can pof-
fibly avoid it, of the thing borrowed; but, if it
was intended, that the borrower fhould always

* Exod. xxii. 14, 15.
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anfwer for cafualties, eacept inthe cafe, which muft
rarely happen, of the owner’s prefence, this excep-
tion feemsto prove, that no cafualties were meaned,
but fuch as extraordinary care might have pre-
vented; for I cannot fee, what difference could
be made by the prefence of the owner, if the
force, productive of the injury, were wholly ir-
refiftible, or the accident inevitable.

An old Athenian law is preferved by De-
MOSTHENES, from which little can be gathered
on account of its generality and the ufe of an am-
biguous word*; it is underftood by PeTiT as
relating to guardians, mandataries, and commif-
fioners; and it is cited by the orator in the cafe
of a guardianthip. The Athenians were, pro-
bably, fatisfied with fpeaking very generally in
their laws, and left their juries, for juries they
certainly had, to decide favourably or feverely,
according to the circumftances of each particular
cafe. ‘

IV. As to the degree of diligence, which the
law requires from a pawnee, | find myfelf again
obliged to diffent from fir EpwaRrD Cox e, with
whofeopinionafimilarliberty hasbeforebeentaken
inregard to a depofitary; for that very learned mag

® Tipl v xabupiii Tig dpaiwg SpAionaTNyy wowes &y avTds fXn. Rt'f//(’t".r edi.
tion, 855. 3. Here the verb xabupiias, may imply flizht, o
ardinary, negle&; or even fraud, as Petit has rendered it
DD2
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lays it down, that, ¢ if goods be delivered to
‘ one as a gage or pledge, and they be flolen,
‘ he fhall be difcharged, becaufe be hath a pro-
“ perty in them ; and, therefore, he ought to
“ keep them 7o otherwife than bis own*.” 1
deny the firft propofition, the reafon, and the
conclufion. '
Since the bailment, which is the {ubje& of the
prefent article, is beneficial to the pawnee by fe-
curing the payment of his debt, and to the pawnor
by procuring him credit, the rule, which natu-
ral reafon prefcribes, and which the wifdom of
nations has confirmed, makes it requifite for the
perfon, to whom a gage or pledge is bailed, to
take ordinary care of it; and he muft confequently
be refponfible for ordinary negle&t. This is
exprefsly holden by BRacton; and, when I rely
on his authority, I am perfectly aware, that he
copied JusTINIAN almoft word for word, and
that lord Hovrr, who makes confiderable ufe of
his treatife, obferves three or four times, ¢ that
*¢ he was an old author];” but, although he had
been a civilian, yet he was alfo a great com-
mon-lawyer, and never, I believe, adopted the
rules and expreflions of the Romans, except
when they coincided with the laws of England

* 1 Inft. 89. a. 4 Rep. 83. b. + Brat. 99. b
} Ld. Raym. 915, 916. g19.
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in his time: he is certainly the Zef? of our juri-
dical claflicks; and, as to our ancient authors, if
their do&rine be not law, it muft be left to mere
hiftorians and antiquaries ; but, if it remain un-
impeached by any later decifion, it is not only
equally binding with the moft recent law, but
has the advantage of being matured and ap-
proved by the colletted fagacity and experience
of ages, The dorine in queftion has the full
affent of lord HorT himfelf, who declares it to
be « fufficient, if the pawnee ufe true, and ordi-
“ nary, diligence for reftoring the goods, and
‘¢ that, fo doing, he will be indemnified, and,
““ notwithftanding the lofs, fhall refort to the
“ pawnor for his debt.” Now it has been
proved, that ¢ a bailee cannot be confidered
“ as ufing ordinary diligence, who fuffers the
“ goods bailed to be taken by ftealth out of his
¢ cuftody®*;” and it follows, that ‘¢ a pawnee
% fhall not be difcharged, if the pawn be {imply
“ flolen from him; but if he be forcibly robbed
« of it without bis fault, his debt fhall not be
« extinguifhed.

The paffage in the Romun inftitutes, which
BracToN has ncarly tranfcribed, by no means
convinces M. Le BrRUN, that a pawnee and a bor-
rower ate not refponfible for one and the fame
dcgree of ncgligence; and it is very certain, that

* P, 370. notet.
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ULr1an, fpeaking of the Actio pignoratitia, ufes
thefe remarkable words: * Venit in bac altione
¢ et dolus et culpa uT in commodato, venit et cuf-
“ todia; vis major non venit.” To folve this
difficulty, NoonT has recourfe to a conjetural
emendation, and fuppofes uT to have been in-
advertently written for AT; but, if this was
a miftake, it muft have been pretty ancient,
for the Greek tranflators of this fentence ufe
a particle of fimilitude, . not .an adverfative:
there feems, however, no occafion for {o hazard-
ous amode of criticifm. ULpran has not faid,
“ talis culpa qualis in commodato;” nor does
the word uT imply an erafl refemblance: he
meaned, that a pawnee was an{werable for neg-
lect, and gave the firft inftance, that occurred, of
another contra@, in which the party was like-
wife anfwerable for negleét, but left the fort or
degree of negligence to be determined by his
general rule; conformably to which he himfelf
exprefsly mentions PIGNUs among other con-
tra&ts reciprocally ufeful, and diftinguithes it from
comMopATUM, whence the borrower Jfolely de-
rives advantage*.

It is rather lefs ealy to an{wer the cafe in the
book of A[fife, which feems wholly fubverfive of
my reafoning, and, if it ftand unexplained, will
break the harmony of my fyftem+; for there, in

* Before, p. 370. t 29 Afl. pl. 28.
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an a&tion of detinue for @ thamper, which had
been bailed by the plaintiff to the defendant, the
bailee pleaded, ¢ that it was delivered to him
“in gage for a certain fum of money; that he
“ had put it among his other goods; and that all
¢ together had been ffolen from him:” now, a¢-
cording to my doérine, the plzintiff might have
demurred to the plea; but he was driven to re-
ply, ¢ that he tendered the money beforethe fteal-
“ ing, and that the creditor refufed to accept it,”
on which fa& iffue was joined; and the reafon,
affigned by the chief juftice, was, that, * if a
““ man bail goods to me #o keep, and [ put them
« among my own, I {hall not be charged, if they
“ be flolen.”” To this cale I anfwer: firft, that,
if the court really made no difference betweena
pawnee and a depofitary, they were indubitably
miftaken ; for which aflértion I have the autho-
rity of BrRacTow, lord HorT, and St. GER-
MaN, who ranks the taker of a pledge in the
fame clafs with a birer of goods* ; next, that in
a much later cafe, in the reign of Hen. VI.
where a biring of cuftody feems to be meaned, the
diftin&ion between a fhejt and a robbery is taken
agreeably to the Roman law+; and, laftly, that,
although in the firi& propriety of our Englifblan~-
guage, to fteal is to take clandeftinely, and to rob

* Dofk. and Stud. dial 2. ¢h. 38.
t+ Before, p. 370. notcts



408 THE LAW

is to feize by violeace, correfponding with the
Norman verbs embleer and robber, yet thofe words
are fometimes ufed inaccurately; and I always
fufpected, that the cafe in the book of Affife re-
lated to a robbery, or a taking with force; a {uf-
picion confirmed beyond any doubt by the judi-
cious Broox, who abridges this very cafe with
the following title in the margin, ‘* Que ferra
“ al perde. quant les biens font 70bbes*:” and, in
a modern work, where the old cafes are referred
to, it appears to have been fettled, in conformity
to them and to reafon, ¢ that if the pawn be laid
“ up, and the pawnee be 70bbed, he fhall not be
¢ anf{werable{:” but lord Coxe fcems to have
ufed the word ffolen in its proper fenfe, becaufe
he plainly compares a pawn with a depofit.

If, indeed, the thing pledged be taken openly
and violently through the fault of the pledgee, he
thall be refponfible for it; and. after a fender and
refuful of the money owed, which are equivalent
to atlual payment, the whole property is inflantly
revefted in the pledgor, and he may confequently
maintain an a&ion of troverf: it is faid in a
moft ufeful work, that by fuch tender and refufal
the thing pawned ¢ ceafes to be a pledge and
« becomes a depofit§;” but this muft be an error

# Abr. zit. Bailment, pl. 7. + 2 Salk. 522.
1 29 AR pl. 28, Yelv. 179,  Ratcliff and Davis.
§ Law of N I’rius, 72
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of imprefli n; for there can never be a depgfit
without the owner’s confent, and a depgfitary
would be chargeable only for grofs negligence,
whercas the pawnee, whofe fpecial property is
determined by the wrongful detainer, becomes
liable in all poffible events to make good the
thing loft, or to relinquifh his debt*.

The reafon, given by Cokr for his dodrine,
namely, ¢ becaufe the pawnee has a property in
“ the goods pledged,” is applicable to every other
fort of bailment, and proves nothing in regard
to any particular fpecies ; for every bailee has a
temporary qualificd property in the things, of
which pofleflion is delivered to him by the
bailor, and has, therefore, a pofleffory action or
an appeal in his own name againft any ftranger,
who may damage or purloin themt. By the
Roman law, indeed, *‘ even the poffeflion of the
“ depofitary was holden to be that of the perfon
¢ depofiting ;" but with us the general bailee
has unqueftionably a limited property in the
goods intrufted to his care: he may not, how-
ever, #f¢ them on any account without the con-
fent of the owner, either exprefsly given, if it
can poflibly be obtained, or at leaft firongly pre-
fumed; and this prefumption varies, as the thing
is likely to be better, or worfe, or not at all af-

* Ld. Raym. 917.  t Yearb. 21 Hen. VIL 14.b. 15. a.
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fected, by ufage; fince, if Caius depofit a fetling-
dog with Titius, he can hardly be fuppofed un-
willing, that the dog fhould be ufed for par-
tridge-{hooting, and thus be confirmed in thofe
habits, which makc him valuable ; but, if clothes
or linen be depolited by him, one can fcarce
imagine, that he would fuffer them to be worn;
and, on the other hand, it may juftly beinferred,
that he would gladly indulge Tiftius in the li-
berty of ufing the books, of which he had the
cuftody, fince even moderate care would prevent
them from being injured. la the fame manner
it has been holden, that the pawnce of goods,
which will be impaired by ufage, cannot ufe
them ; but it would be otherwife, I apprehend,
if the things pawned aGually required exercife
and a continuance of habits, as fporting-dogs and
horfes: - if they cannot be hurt by being worn,
they may be ufed, but at the peril of the pledgee;
as, if chains of gold, car-rings, or bracelets, be
left in pawn with a lady, and {he wear them at a
publick place, and be robbed of them on her re-
turn, fhe muft make them good: ¢ if fhe keeps
« them in a bag,” fays a learned and refpetable
writer, *“ and they are flolen, fhe thall not be
¢ charged*;” but the bag could hardly be taken
privately and quictdy without her omiflien of or-

* Law of Nifi Prius, 72.
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dinary diligence; and the manner, in which
lord HoLT puts the cafe, eftablilhes my fyf
tem, and confirms the an{wer juft offered to the
cafe from the Year-book; for, ‘¢ if {he keep the
jewels,” fays he, ¢ lockedup in her cabinet, and
“ her cabinet be broken open, and the jewels taken
« thence, the will not be anfwerable*.” Again;
it is faid, that, where the pawnee is at any ex.
penfe to maintain the thing given in pledge,
as, if it be a horfe or a cow, he may ride the
horfe moderately, and milk the cow regularly,
by way of compenfation for the charget; and
this do¢trine muft be equally applicable to a ge-
neral bailee, who ought neither to be injured nor
benefited in any refpect by the truft undertaken
by him; but the Roman and French law, more
agreeably to principle and analogy, permits in
deed both the pawnee and the depofitary to milk
the cows delivered to them, but requires them
to account with the refpective owners for the
value of the milk and calves, deduting the rea-
fonable charges of their nourithmentf. It fole
lows from thefe remarks, that lord CokEk has af-
figned an inadequate reafon for the degree of di-
ligence, which is demanded of a pawnee; and
the true reafon is, that the law requires nothing
extraordinary of him.

* Ld. Raym. g:7. + Ow. 124.
1 Poth, Dépdt, n. 47.  Nuntiffement, n. 35
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* But, if the receiver in pledge were the only
bailee, who had a fpecial property in the thing
bailed, it could not be logically inferred, . that,
““ therefore, he ought to keep it mercly as bis
« own:” for, even if Caius have an abfolute un-
divided property in goods, jointly or in common
with Septimius, he is bound by rational, as well
as pofitive, law to take more care of them than
of bis own, unlefs he be in fa&t a prudent and
thoughtful manager of his own concerns ; {ince
every man ought to ufe ordmary diligence in af-
fairs, which intereft another as well as himfelf:
« Aliena negotia,” fays the emperor CoNsTAN-
TINE, * exaflo oflicio geruntur®.”

"The conclufion, therefore, drawn by {ir Ep-
wARD Cokk, is no lefs illogical than his pre-
mifles are weak ; but here I muft do M. Leg
Brun the juftice to obferve, that the argument,
on which his whole {yftem is founded, occurred
likewife to the great oracle of Englifb law;
namely, that a perfon, who had a property in
things committed to his charge, was only obliged
to be as careful of them as of bis own goods ;
which may be very true, if the fentence be predi-
cated of a man ordinarily careful of his own;
and, if that was Lx BRuN’s hypothefis, he has
done little more than adopt the fyftem of Gope-

* C. 4. 3521,
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rrol, who exalts ordinary diligence from a
partner and a co-proprietor, but requires a bigher
degree in eight of the ten preceding contra&s.

Pledges for debt are of the higheft antiquity:
they were ufed in very early times by the roving
Arabs, one of whom finely remarks, « that the
¢« life of man is no more than a pledge in the hands
“ of Deftiny;” and the falutary laws of Mosks,
which forbade certain implements of hufbandry
and a widow’s raiment to be given in pawn, de-
ferve to be imitated as well as admired. The
diftin&ion between pledging, where pofleflion is
transferred to the creditor, and hypotbecation,
where it remains with the debtor, was originally
Attick ; but {carce any part of the Athenian laws
on this {ubje& can be gleaned from the ancient
orators, except what relates to bottomry in five
fpeeches of DEMOSTHENBS.

I cannot end this article, without mentioning
a fingular cafe from a curious manufeript pre-
ferved at Cambridge, which contains a colleGtion
of queries in Turkifh, together with the decifions
or concifeanfwers of the MurT1 at Confantinople:
it is commonly imagined, that the Turks have a
tranflation in their own language of the Greek
code, from which they have fupplied the defe&ts
of their Tartarian and Arabian jurifprudence®;

% Duck de Auth. Jur. Civ. Rom. [, 2. 6.
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but I have not met with any fuch tranflation,
although I admit the conjefture to be highly
probable, and am perfuaded, that their numerous
treatifes on Mahomedan law are worthy on many
accounts of an attentive examination. The
cafe was this: * Za/d had left with Amru divers
“ goods in pledge for a certain fum of money,
« and {ome ruffians, having entered the houfe of
« Amru, took away his own goods together
¢ with thofe pawned by Zaid.” Now we muft
neceflarily fuppofe, that the creditor had by bis
own fault given occafion to this robbery ; other-
wife we may boldly pronounce, that the Turks
are wholly unacquainted with the imperial laws
of ByzanTtiuMm, and that their own rules are
totally repugnant to natural juftice; for the party
proceeds to afk, ‘“‘whether, jince the debt became
“ extinft by the lofs of the pledge, and fince the
“ goods pawned excceded in value the amount
« of the debt, Zaid could legally demand the
“ balance of Amru;”’ to which queftion the
great law-officer of the Otbman court anfwered
‘with the brevity ufual on fuch occafions, Or-
MAZ, It cannot be*. This cuftom, we muft con-

* Publ, Libr. Cambr. MSS. Dd. 4. 3. See Wotton, LL.
Hywel Dda. Iib. 2. cap. 2. § 29. note x. It may poffibly be
the ufage in Turkey to flipulate * vt amifho pignoris liberet de-
¢ bitorcm,” as in C. 4. 24- 6.
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fels, of propofing cafes both of law and confci-
ence under feigned names to the fupreme judge,
whofe anfwers are confidered as folemn decrees,
is admirably calculated to prevent partiality and
to fave the charges of litigation,

V. The laft fpecies of bailment is by no
means the leaft important of the five, whether
we confider the infinite convenience and daily
ufe of the contra& itfelf, or the variety of its
branches, each of which fhall now be fuccindtly,
but accurately, examined.

1. Locatio, or locatio-conduétio, REI, is a
contra&, by which the hirer gains a tranfient
qualified property in the thing hired, and the
owner acquires an abfolute property in the fti-
pend, or price, of the hiring; fo that, in truth,
it bears a ftrong refemblance to the contra& of
emptio-venditio, or sALE; and, {ince it is advan-
tageous to both contralling parties, the harmo-
nious confent of nations will be interrupted, and
one objet of this eflay defeated, if the laws of
England fhall be found, on a fair inquiry, to de-
mand of the hirer a more than ordinary degree of
diligence. In the moft recent publication, that I
have read on any legal fubjedt, it is exprefely
faid, * that the hirer is to take al/ imaginable
“ care of the goods delivered for hire*:” the

* Law of Nifi Prius, 3d edition correlted, -2.
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words a// imaginable, if the principles before efta-
blithed be juft, are too ftrong for prattice even
in the ftri& cafe of borrowing; but, if we take
them in the mildeft fenfe, they muft imply an
extraordinary degree of carc; and this doftrine,
I prefume, is founded onthat of lord HorT in the
cafe of Cocas and BerNarD, where the great
judge lays it down, ¢ that, if goods are let out
¢ for a reward, the hirer is bound to the urmosT
« diligence, fuch as the mosT diligent father of
« g family ufes*.” " It may feem bold to contro-
vert fo refpeCable an opinion ; but, without in-
fifting on the palpable injuftice of making a bor-
rower and a birer anfwerable for precifely the
Jame degree of negled, and without urging, that
the point was not then before the court, I will
engage to fhow, by tracing the doltrine up to
its real fource, that the dicfum of the chiet
juftice was entirely grounded on a gramma-
tical miftake in the tranflation of a fingle Latin
word.

In the firft place, it is indubitable, that his
lordthip relied Jolely on the authority of Brac-
ton; whofe words he cites at large, and imme-
diately fubjoins, ¢ whence it appears, &e.” now
the words, « talis ab eo defideratur cuftodia,
“ qualem DILIGENTISSIMUS paterfamilias {uis

* Ld. Ra'ym. g16.
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“ rebus adhibit,” on which the whole queftion
depends, are copied exattly from JusTINFANY,
who informs us in the proeme to his Inftitutes,
that his decifions in that work were extracted
principally from the Commentaries of G aivus; and
the epithet diligentiffimus is in fact ufed by this
ancient lawyer -}, and by bim alone, on the fub-
jet of hiring: but Garus is remarked for writ-
ing with energy, and for being fond of ufing
Juperlatives, where all other writers are {atisfied
with pofitivest ; fo that his forcible manner
of exprefling himfelf; in this inftance as in fome
others, mifled the compilers employed by the
Emperor, whofe words Tneornrrus rendered
more than literally, and BracTon tranfcribed;
and thus an epithet, which ought to have been
tranflated ordinarily diligent, has been {fuppofed
to mean extremely careful. By re&tifying this
miftake, we reftore the broken harmony of the
pandefls with the inflitutes, which, together with
the code, form one conneéled work§, and, when
properly underftood, explain and illuftrate each
other; nor is it neceffary, I conceive, to adopt the
interpretation of M. De FERRIERE, who ima-

* Brad. 62. b. Juftin. Intt. 3. 25. §. where Theophilus has
§ oprden imypenigaToer.
4 D 1g. 2. 25. 7. 1 LeDBrun,p.g3. § Burr. 426
VOL. vi. E E
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gines,' that both Justinran and Garus are
ipeaking ounly of cafes, which from their nature
demand extraordinary care *..

There 15 no authority then againft the rule,
which requires of a Airer the fame degree of
diligence, that a// prudent men, that is, the ge-
nerality of mankind, ufe in keeping their own
goods; and the juft diftin@ion bitween dor-
rowmg and Airing, which the  Fewi/h lawgiver
emphatically makes, by faying, &if it be an
hired thingy # came for its Airet,” remains
cftablithed by the concurrent wifdom of nations
in all ages.

If Casus therefore hire a horfe, he is bound
to ride it as moderately and treat it as carefully,
as any man of commion difcretion would ride and
treat his own horfe; and if, through his negli-
gence, as by leaving the door of his ftable open
‘at night, the horfe be flolen, he muft anfwer for
it; but not if he be robbed of it by highway-
men, unless by his imprudence he gave occa-
fion to the robbery, as by travelling at unufual
hours, or by taking an unufual road: if, indeed,
he hire a carriage and any nuimber of horfes,
and the owner fend with them his poftilion or
coachman, Carus is difcharged from all atten-
tion to the horfes, and remains obliged only to

“ Iufl vol. V. p. 138 + Exod. xxil. 13.
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take ordinary care of the glaffes and infide of
the carriage, while he fits in it.

Since the negligence of afervant, affing under
his mafter's direciions exprefs or impled; is the
negligence of the mafter, it follows, that, if the
Jervant of Caius injure or kill the horfe by rid-
ing it immoderately, or, by leaving the ftable-
door open, fuffer thieves to fteal it, Caius must
make the owner a compenfation for his lofs*;
and it is jult the fame, if he take a ready-fur-
nithed lodging, and his guefts, or fervants,
while they a& under the authority given by
him, damage the furniture by the omiflion of
ordinary care. At Rome the law was not quite
fo rigid; for PompoNius, whofe opinion on
this point was generally adopted, made the
mafter lable, only when he was culpably neglhi-
gent in admitiing carelefs guefts or fervants, whofe
bad qualitics he ought to have known 1 : but
this diftin@ion muft have been perplexing
enough in practice; and the rule, which, by
making the head of a family anfwerable indif-
criminately for the faults of thofe, whom he
receives or employs, compels him to keep a vi-
gilant eye on all his domefticks, is not only
more fimple, but more conducive to the pub-
lick fecurity, although it may be rather harth

* Salk. 282, Ld. Raym. 619. + D.1g. 2. 11
EE2
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in fome particular inftances®. It may here be
obferved, that this is the ouly contra&, to which
the French, from whom our word dailment was
borrowed, apply a word of the fame origin;
for the letting of a houfe or chamber for hire is
by them called 4az/ & loyer, and the letter for
bire, bailleur, that is, bailor, both derived from
the old verb dazller, to deliver; and, though
the contralts, which are the fubjet of this
effay, be generally confined to moveable things,
yet it will not be improper to.add, that, if m-
moveable property, as an orchard, a garden, or
a farm, be letten by parol, with no other ftipu-
lation than for the price or rent, the leflee is
bound to ufc the fame diligence in preferving
the trees, plants, or implements, that every pru-
dent perfon would ufe, if the orchard, garden,
or farm, were his own.

2. Locatio oPERIS, which is properly fubdi-
vifible into two branches, namely, factends, and
mercium vebendarum, has a moft extenfive influ-
ence in civil life ; but the principles, by which
the obligations of the contracting parties may be
afcertained, are no lefs obvious and rational,
than the objets of the contrall are often vaft
and important -}-.

* Poth. Lowuage, n. 193.

+ It may beufeful to mention a nicety of the Latin language
in the application of the verbs Lcare and conducere : the em-
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If Titius deliver filk or velvet to a tailor for
a fuit of clothes, or a gem to a jeweller to be
fet or engraved, or timber to a carpenter for
the rafters of his houfe, the tailor, the engrav-
er, and the builder, are not only obliged to
perform their feveral undertakings in a work-
manly manner™®: but, fince they are entitled ts a
reward, either by exprefs bargain-or by impli-
cat';on, they muft alfo take ordinary care of the
things refpectively bailed to them: and thus, if
a horfe be delivered either to an agifting farmer
for the purpofe of depafturing in his meadows,
or to an hoftler to be drefled and fed in his
ftable, the bailees are anfwerable for the lofs of
the horfe, if it be occalioned by the ordinary
negle&t of themfclves or their {fervants, It has,
indeed, been adjudged, that, if the horfe of a
gueft be fent o paflure by the owner’s defire, the
innholder is not, as_fuch, refponfible for the lofs

ployer, who gives the reward, is lcator operis, but conductor
operarum; while the party employed, who receives the pay, is
Iscator operarum, but conduflor operis. HEeixecc, .in LPand.
par. 3. § 320. So, in Horace,
“ Tu fecanda marmora
¢ Loras’—
which the ftonchewer or mafon conduxit.

* 1 Ventr. 268. erroneoufly printed 1 Vern, 268, in all
the editions of Bl. Comm. 11. 452. ‘The innumerable multi-
tude of inaccurate or idle references, in our beft reports and
law-tralts, is the bane of the ftudcat and of the prac-
tifer.
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of him by #beft or accident ¥ ; and, in the cafe
of MosLey and FosseT, an ation againft an
agifter for keeping a horfe fo negligently that it
was flolen, is faid to have been held maintain-
able only by reafon of a fpectal aflumption t;
hut the cafe is difterently reported by RocrLE,
who mentions no fuch reafon; and, according
to him, chief juftice PopaAM advanced gene-
rally, in conformity to the principles .before
eftablithed, that, ¢ if a man,to whom horfes are
¢ bailed for agiftment, lrave open the gates of
¢ hiy field, in confequence of which negle&t
“ they ftray and are flofen, the owner has an
¢ altion againft him:" it is the fame, if the
innkeeper fend his guefl’s horfe to a meadow of
bis own accord, for he is bound to kecp fafely
all fuch things as his guelts depofit within bis inn,
and fhall not difcharge himfelf by his own aé&t
frcm that obligation ; and, even when he turns
out the horfe by order of the owner, and reccives
pay for his grafs and care, he is chargeable,
furely, for ordinary negligence, as @ bailee for
hire, though not as an innkeeper by the general
cuftom of the realm. [t may be worth while
10 inveftigate the reafons of this geweral cuftom,
which in truth means no morc than common law,
concerning innholders*,

# 8 Rep. 2. Cayl’s cale.  + Mo. 543. 1 Ro. Abr. 4.
1 Reg Orig. 105, a. Noy, Max. ch. 43.
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Although a ftipend or reward in money be the
effence of the contraé called Jocatio, yet the fame
refponfibility for negle&t is juftly demanded in
any of the smnominate contraéls, or, whenever a
valuable confideration of any kind is given or
ftipulated.  This is the cafe, where the contralt
do ut des 18 formed by a reciprocal baslment for
ufe, as if Rober? permit Henry to ufe his plea-
Sure-boat for a day, in confideration that Henry
will give him the ufe of his charior for the fume
time; and fo in ten thoufand inftances, that
might be imagined, of doudle bai/ments: this too
'is the cafe, if the abfdlute property of one thing
be given as an equivalent for the temporary or
limited property of another, as if Charles give
George a brace of pointers for the ufe of his
Junter during the feafon. The fame rule is ap-
plicable to the contract facio ur facias, where
two perfons agree to perform reciprocal works ;
-as if a mafon and a carpenter have each refpec-
tively undertaken to build an edifice, and they
mutually agree, that the firft fhall finith all the
mafonry, and the fecond all the wood-work, in
their refpective buildings; but, if a gold{mith
make a bargain with an archite® to give him a
quantity of wrought plate for building his houfe,
this is the contralt do wr facias, or facio ut des,
and, in all thefe cafes, the bailees muft anfwer
for the omiffion of ordinary diligence in preferv-
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ing the things, with which they are intrufted:
fo, when Facob undertook the care of Laban’s
flocks and herds for no lefs a reward than his
younger daughter, whom he loved fo paffion-
ately, that feven years were in his eyes like a
few days, he was bound to be juft as vigilant,
as if he had been paid in fhekels of filver.
Now the obligation is precifely the fame, as
we have already hinted *, when a man takes
upon himfelf the cuftody of goods in confe-
quence and confideration of anather gainful con-
traf; and, though an innholder be not paid in
money for fecuring the traveller’s trunk, yet the
gueft facit ut faciat, and alights at the inn, not
folely for his own refrefhment, but alfo that
his goods may be fafe: independently of this
reafoning, the cuftody of the goods may be
confidered as acccffary to the principal contradt,
and the money paid for the apartments as ex~
tending to the care of the box or portmanteau ;
in which light Gaius 4nd, as great a man as
he, lord HoLrT, feem to view the obligation;
for they agree, ‘*that, although a bargeman
« and a mafter of a fhip receive their fare for
*« the paffage of travellers, and an innkeeper
“ his pay for the accommodation and enter-
« tainment of them, but have no pecuniary re-
¢« ward for the mere cuflody of the goods be-

* . 377, 375
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longing to the paflengers or guefls, yet they
are obliged to take ordinary care of thofe
goods; as a fuller and a mender are paid for
“ their fkill only, yet are anfwerable, ex Jocato,
for ordinary negle@, if the clothes be loft or
“ damaged®.”

In whatever point of view we confider this
bailment; nd more is regularly demanded of the
bailee than the care, which every prudent man
takes of his own property; but it has long been
holden, that an snkesper is bound to reftitution,
if the trunks or parcels of his guefts, committed
to him either perfonally or through one of his
agents, be damaged iz kis inn, or flolen out of it,
by any perfon whatever t; nor fhall he difcharge
himfelf from this refponfibility by a refufal to
take any care of the goods, lecaufe there are
Sufpecled perfons in the houfe, for whofe condust
he cannot be anfwerablef : it is otherwife, in-
deed, if he refufe admiffion to a traveller, be-
.caufe he really has no room for him, and the
traveller, neverthelefs, infift upon éntering, and
place his baggage in a chamber without the
keeper’s confent §.

Add to this, that, if he fail to provide honeft
Jervants and honeft inmates, according to the
confidence repofed in him by the publick, his
* D. 4.9. 5.and 12 Mod. 487.

+ Yearb. 10 Hen. VII. 26. 2 Cro. 189.
1 Mo. 78. § Dy. 158. b. 1 And. 29.



426 THE LAW

negligence in that refpe@ is highly culpable,
and he ought to anfwer civilly for their alts,
even if they fhould rob the guefts, who fleep in
his chambers *. Rigorous as this law may {eem,
and hard as it may aCtually be in one or two
particular inftances, it is founded on the great
principle of publick utility, to which all private
donfidcrations ought to yicld; for travellers,
-who muft be numerous in a rich and commer-
cial cousntry, are obliged to rely almoft impli-
citly on the good faith of innholders, whofe
education and morals are ufually none of the
beft, and who might have frequent opportuni-
ties of aflociating with rufhans or pilferers,
while the injured gueft could feldom or never
obtain legal proof of fuch combinations, or
even of their negligence, if no attual fraud had
been committed by them. = Hence the Preator
declared, according to PompoNius, Ais defire
of fecuring the public from the difbonefly of fuch
men, and by his edic? gave an altion againft
them, if the goods of travellers or paflengers
were loft or hurt by any means, except damno
fatak, or by inevitable accident; and ULP1AN
intimates, that even this feverity could not re-
ftrain them from knavifh practices or fufpicious
neglect.

* 1 Bl Comm. 430. + D.4.9.1.and 3.



OF BAILMENTS. 427

In all fuch cafes, however, it is competent
for the innholder to repel the prefumption of his
knavery or default, by proving that hc took or-
dinary care, or that the force, which occafioned
the lofs or damage, was truly 7rrefiftible.

When a private man demands and receives a
compenfation for the bare cuflody of goods in
his warehoufe or ftore-room, this is #of proper-
ly a depofit,-but a biring of .care and attention :
it may be called /ocatio caffodize, and might have
been made a diftinét branch of this laft fort of
bailment, if it had not feemed ufelefs to multi-
ply fubdivifions; and the bailee may ftill be de-
nominated locator opere, fince the vigilance and
care, which he /ots out for pay, are in truth a
mental operation. 'Whatever be his appellation,
either in Englifb or Latin, he is clearly refpon-
fible, like other interefted bailees, for ordinary
negligence; and, although St. GErmAN feems
to make no difference in this refpe&t between a
kecper of goods for bire and a fimple depsfitary,
yet he ufes the word pErauLT, like the cuL=-
ra of the Romans, as a generical term, and
leaves the degree of it to Le afcertained by the
rules of law™,

In the fentence immediately following, he
makes a very material diftinétion between the
two contralls; for, ‘“if a man, fays he, have

Y
* Doét. and Stud. where before cited.
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““ a certain recompenfe for the keeping of goods,
and promife, at the time of the delivery, 7o
“ redeliver them fafe at bis peril, then he fhall
“ be charged with a// chances, that may befall;
but, if he make that promife, and Aave
“ nothing for keeping them, he is bound to 7o
' cafualties, but fuch as are wilful, and happen
“ by bis own default :” now the word PERIL,
like periculum, from which it is derived, is in
itfelf ambiguous, and fometimes denotes the
rifk of inevitable mifchance, {ometimes the das-
ger arifing from a want of due circumfpestion ;
and tbe fironger fenfz of the word was taken in
the firlt cafe againft bin, wha uttered ity but, in
the fecond, where the conftru&ion is favour-
able, the milder feufe was juftly preferred*.
Thus, when a perfon, who, if he were wholly
uninterefled, would be'a mqndafary, undertakes
for a reward to perform any work, he muft be
confidered as bound ftill more firongly, #0 4/z a
degree of diligence adequate to the performance of
it: his obligation muft be rigoroufly conftrued,
and he would, perhaps, be anfwerable for flighs
negle@, where no more could be required of a
mandatary than orfinary exertions. This is the
cafe of commiflioners, factors, and bailiffs, when
their undertaking Zies in fefance, and not fimply

¥ Sce before, p. 370.
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in cuflody : hence, as peculiar care is demanded
in removing and raifing a fine column of gra-
nate or porphyry, without injuring the fhaft or
the capital, Garus feems to exact more than or-
dinary diligence from the undertaker of fuch a
work for a ftipulated compenfation®. Lord
Cok E confiders a faor in the light of a _fervans,
and thence deduces his obligation; but, with
great fubmiffion, his reward is the true reafon,
and rbe nature of the bufinefs is the jult meafure,
of his duty t; which cannot, however, extend
to a refponfibility for mere accident or cpen reb-
berytl ; and, even in the cafe of thef?, a faltor
has been holden excufed, when he fhowed,
¢ that he had /a/d up thc goeds of his principal
“ in a warehoufe, out of which they were
“ flolen by certain malefadtors to him un-
“ known§.” .

Where fki/l is required, as well as care, in
performing the work undertaken, the bailee for
#ire muft be fuppofed to have engaged himfelf
for a due application of the neceffary art: it is
his own fault, if he undertake a work above his
ftrength ; and all, that has before been advanced
on this head concerning a mandatary, may be
applied with much greater force to a conductor

*D.o1g. 2 5. + 4 Rep.84. Ld. Raym. 918,
t 1 Inft. 89, a. § 1 Vent. 121. Vere and Smith,
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operis faciendi®, 1 conceive, however, that,
‘where the bailor has not been deluded by any
but Himfclf, and voluntarily employs in onc
art a man, who openly exercifes another, his
folly has no claim to indulgence ; and that, un-
lefs the bailee make falfe pretenfions, or a fpe-
czal undertaking, no more can fairly be de-
manded of him than the beft of his ability .
The cafe, which Sapr relates with elegance
and humour in his Gu/lylan or Rofe-Garden,
and which PurrxDORF cites with apprcba-
tion], 15 not inapplicable to the prefcnt fubjett,
and may ferve as a fpecimen of Mabomedan law,
which 1s not fo d:ffercnt from ours, as we are
taught to imagine: ¢ A man, who had a dil~
¢ order 1n his eyes, called on a farrier for a re-
¢ medy; and hc applied to them a medicine
¢ commonly ufed for 4z patients : the man loft
¢ his fight, and brought an action for damages;
¢ but the judge faid, “ No adtion lies, for, if
¢ the complainant had not himfelf been an afs,
“ he would never have employed a farrier
¢ and SADI proceeds to intimate, that, ‘{ if a
« perfon will employ a common mat-maker to
“ weave or embroider 2 fine -carpet, he muft
« impute the bad workmanthip to his own
“ folly§.”

* Spondet, {ay the Roman lawyers, peritiam artis.
+ P. 381, 1 De Jure Nat. et Gent. lib. 5. cap. 5.6 3.
§ Rofar. Polit. cap. 7. There are numberless tralls in
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In regard to the diftin@tion before-mentioned
between the nonfefance and the misfefance of a
workman®, it is indifputably clear, that an ac-.
tion lies in both cafes for a reparation in da-
mages, whenever the work was undertaken for
a reward, cither a@ually paid, exprefsly ftipu-
lated, or, in the cafe of a common trader,
ftrongly implied ; of which BLACKsTONE gives
the foillowing inftance: “ If a buslder promifes,
« undertakes, or aflumes to Cazus, that he will
“ buiid and cover his houfe within a time li-
< miied, and fails to do it, Ce7us has an ation
¢ on the cafe againft the builder for this breach
¢ of his exprefs promife, and fhall recover a
« pecuniary fatisfaction. for the injuiy fuftained
¢ by fuch delay+.” The lcarned author mean-
ed, I prefume, u common builder, or fuppofed a

S

confideration to be given; and for. this reafon I
forbore to cite his do@rine as in point on the
fubje& of an altion for the nonpzrformance of

~

a mandataryd.
Before we leave this article, it feems proper
to remark, that cvery bailee for pay, whether

Arabick, Perfian, and Turkiyh, on every branch of jurif
prudence; from the beft of which it would not be difficult
to extract a complete fyftem, and to compare it with our
own ; nor would it be lefs eafy, to explin in Perfian or
Arabick Tuch parts of our Englifh law, as either coincide
with that of the Afaticks, or are manifeltly preferable to it.
+ P.382, &c. 1 3Comm.157. 1 P. 383,384, 385.
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condulor rei or conduélor operis, muft be fup-
pofed to know, that the goods and chattels of
his bailor are'in many cafcs difirainable for rent,
if his landlord, who might otherwifc be thame-
fully defrauded, fiad them on the premiffes™ ;
and, as they cannot be diftrained and fold with-
out his ordinary default at Jeaff, the owner has
a remedy over againft him, and muft receive a
compenfation for his lofst: even if a depofitary
were to remove or conceal 47 own goods, and
thofe of his depofitor were to be {cized for rent~
arrere, he would unqueftionably be bound to
make reftitution ; but there is no obligation in
the bailce to fugge/t wife precautions againft in~
evitable accident ; and he cannot, therefore, be
obliged to advife infurance from fire; much less
to infure the things bailed without an authority
from the bailor.

It may be right alfo to meution, that the dil-
tinction, before taken in regard to Joans}, be-
tween an obligation to reftore the fpecsfick things,
and a power or neceflity of returning others
equal in value, holds good likewife in the con-
trals of Airing and depofiting : in the firft cafe,
it is a regular daslment; in the fecond, it be-
comes a debf. 'Thus, according to ALFENUS
in his famous law, on which the judicious

* Burr. 1498. &c. + 3. BL. Comm. 8. 1P 392.
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ByNgERSHOEK has learnedly commented, ¢ if
“ an ingot of filver be delivered to a filver-
“ {mith to make an urn, the whole property is
“ transfcrred,r and the employer is only. a credi-
“ zor of mectal equally valuable, which the
¢ workman cngages to pay in a certain thape¥*:”
the {inith may confequently apply it to his own
ufe; but, if it perifh, even by unavoidable mif-
chance or irrefiftible violence, he, as owuer of
it, muft abide the lofs, and the creditor muft
have his urn in due'time. It would be other-
wife, no doubt, if the fame filver, on account
of its peculiar finenefs, or any uncommon
metal, according to the whim of the owner,
were agrecd to be /pecifically redelivered in the
form of a cup or a ftandifh,

3. Locatio operis MERCIUM NVEIENDARUM
is a contra®, which admits of many varietics
in form, but of none, as it {cems &t lengthito
be fettled, in the fibfantial oblightions of the
bailee.

A carrier for bire ought, by the rule, to be
refponfible ‘only for ordinary neglett; and, in
the time of Hevry VIIT. it appears to have
been generally holden, * that a common cartier
¢ was chargeable, in cafe of a lofs by robbery,
¢ only when he had travelled by ways danger-

+ D. 19. 2. 31, Bynk. O4f. Fur. Rom. lib. VIII,
VOL. VI FF
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% ous for robbing, or driven by night, or at any
* inconvenient hour*:’ but, in the commer-
cial reign of EL1ZABETH, it was refolved, upon
the fame broad principles of policy and conve-
nience that have been mentioned in the cafe of
innholders,  that, if a common carrier be robbed
“ of the goods delivered to him, he fhall an-
“ {wer for the valué of them+.”

Now the reward or Aire, which is confidered
by fir EpwaRrp CoxE as the reafon of this de-
cifion, and on which the principal firefs is often
laid in our own times, makes the carrier liable,
indeed, for the omiflion of ordinary care, but
cannot extend to rrefiflible force; and, though
fome other bailees have a recompenfe, as Jators
and workmen for pay, yet, cven in Woodliefe's
cafe, the chief juftice admitted, that robbery
was a good plea for a fadfor, though it was a
bad one for a carrier : the true ground of that
refolution is the publick employment exercifed by
the carrier, and the danger of his combining
with rebbers to the infinite injury of commerce
and extreme inconvenience of fociety 1.

The modern rule concerning a common carrier
is, that * nothing will excufe him, except #be

* Poct. and Stud. where often before cited.
1 1 Inft. 89. 2. Mo. 462. 1Ro. Abr.2. Woodliefe and.
Curties:

1 Ld. Raym. g17. 12 Mod. 487.
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“ alt of Gobp, orof the King's enemies* ;' but
a momentary attention to the principles muft
convince us, that this exception is in truth part
of the rule itfelf, and that the refponfibility for
a lofs by robbers is only an exception to it: a
carrier is regularly anfwerable for negle@, but
not, regularly, for damage occafioned by the at-
tacks of ruffans, any more than for Aoftile vio-
lence, or unavoidable misforiune ; but the, great
maxims of policy and good government make- it
neceflary to exeepr from this rule the cafe of
robbery, left confederacies thould be formed be-
tween carricrs and defperate villains with little
ar no chance of deteion.

Although the A¢of. God, which the ancients
too called @ &iev and Vim divinam, be an ex-
preflion, which long habit has rendered familiar
to us, yet perhaps, on that very account, it
might be more proper, as well as more decent,
to fubftitute in its place imevitable accident : reli-
gion and reafon, which can never be at va-
riance without certain injury to one of them,
affure us, that < not a guft of wind blows, nor
“ a flath of lightning gleams, without the
* knowledge antd guidance of a fuperintending
“ mind;” but this doCtrine lofes its dignity
and fublimity by a technical application of it,

* Law of Nifi Prius, 70, 71.
FF2
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which may in fome inftances border even upon
profanenefs ; and law, which is merely a prac-
tical fcience, cannot ufe terms too popular and
perfpicuous.

In a recent cafe of an attion againft a carrier,
"it was holden to be no excufe, “ that the- {hip
¢ was tight, when the goods were placed on

»

¢ board, but that a rat, by grawing out the
“ oakum, had made a fmall hole, through
¢ which the water had gufhed*;” but the true
reafon of this decifion is not mentioned by the
reporter: it was in fa& 4z leafl ordinary negli-
gence, to let a rat do fuch mifchief in the vef-
fel ; and the Roman law has, on this principle,
decided, that, * fi fullo vecftiménta polienda
“ acceperit, eaque mures roferint, ex locato te-
“ netur, quia debuit ab hac re caveret.”
Whatever doubt there may be, among civi~
lians and common-lawyers, in regard to a cafet,
the contents of which are concealed from the DF.-
POSITARY I, it fecms to be generally underftood,
that.a common carrier is anfwerable for the lofs
of a box or parcel, be he ever (o jgnorant of its
contents, or be thofe contents ever fo valuable,
unle/s he make a fpecial acceptance§: but grofs
Jraud and impsfiton by the bailor will deprive

* 1 Wils. part 1. 281. Dale and Hull.
4+ D. 19. 2,13. 6. 1 Before, p. 362, 364, 366.
§ 1 Stra. 145. Titchburn and White.
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him of his action, and if there be proof, that
the parties. were apprized of each other’s inten-
tions, although there was no. perfonal commu-
nication, the bailee mzy¥ be confidered as a _fpe-
ctal acceptor: this was adjudged in a very mo-
dern cafe particularly circumftanced, in which
the former cafes in Fentric, Alleyne, and Car-
thew, are examined with liberality and wifdom;
but, in all of them, too great ftrefs is laid on
the reward, and too little on the important mé-
tives of public utility, which alone diftinguifh
a carrier from other bailees for hire*

Though no {ubftantial difference 1is affign-
able between carriage by /and and carriage by
water, or, in other words, between a waggon.
and a barge, yetit foon became neceflary for the
courts to declare, as they did in the reign of
James L., that a common hoyman, like a com-
mon waggoner, is refponfible for goods com-
mitted to his cuftody, even if he be robbed of
them 1 ; but the reafon faid to have been given
for this judgement, . namely, becaufe be had Afs
hire, is not the true one; fince, as we have be-
fore fuggefted, the recompenfe could only make

* Burr. 2298. Gibbsr and Paguton. See 1 Vent. 238. AllL
93. Carth. 48s. '

t Hob. ca. 30. 2 Cro. 330. Rich and Kneeland, ¢ The
“ firfl cafe of the kind, fhid lord Holt, to be found in our
“ books.” 12 Mod. 480.
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him liable for temerity and imprudence, as if a
bargemafter were rathly to fhoot a bridge, wben
the bent of the weather is tempeftuous ; but not
for a mere cafualty, as if a hoy in good condi-
tion, fhooting a bridge af @ proper time, were
driven againft a pier by a fudden breeze, and
overfet by the violence of the thock*; nor, by
parity of reafon, for any other force too great
to be refiftedt: the publick employment of the
hoyman, and that diffruft, which an ancient
writer jutly calls the fnew of wifdom, are the
real grounds of the law’s rigour in making fuch
a perfon refponfible for a lofs by robbery.

All, that has juft been advanced concerning
a land-carrier, may, therefore, be applied to a
bargemafter or boatman ; but, in cale of a tem-
peft, it may fometimes happen, that the law of
setfon and average may occafion a difference.
Barcroft’s cafe, as it is cited by chief juftice
RoLLE, has fome appearance of hardthip: “a
“ box of jewels had been delivered to a ferry-
“ man, who knew not what it contained, and, a
¢ fudden ftorm arifing in the paffage, he threw
“ the box into the fea; yet it was refolved, thar
“ he fhould anfwer for it £:” now I cannot help

» 1 Stra, 128. Amies and Stevens.

+ Palm. 548. W. Jo. 159. See the dofktrine of inevitable

accident moft learnedly difcufled in Defd. Heraldi Animady.
in Salmafii Obfery. in Jus Att. et Rom. cap. xv.

1 All 93.
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fufpeQing, that there was proof in this cafe of
culpable negligence, and probably the cafket was
both fmall and light enough, to have been kept
longer on board than other goods; for, in the
cafe of Gravefend barge, cited on the bench by
lord CokeE, it appears, that the pack, which was
thrown overboard in a tempeft, and for which
the bargeman was holden not anfwerable, was of
great value and great weight; although this laft
circumftance be omitted by RoiLLg, who fays
only, that the mafter of the veflel had no informa-
tion of its contents™.

The fubtilty of the human mind, in finding
diftin@ions, has no bounds; and it was imagined
by fome, that, whatever might be the obligation
of a barge-matfter, there was no reafon to be
equally rigorous in regard to the mafter of a /bip;
who, if he carry goods for profit, muft indubita«
bly anfwer for the ordinary negleét of himfelf or
his mariners, but ought not, they faid, to be
chargeable for the violence of robbers: it was,
however, otherwife decided in the great cafe of
Mors and Slew, where « eleven perfons armed
« came on board the fhip in the river, under
“ pretence of impreffing feamen, and forcibly
« took the chefts, which the defendant had en-
“ gaged to carry;” and, though the mafter was

#* 2 Bulftr. 280. 2. Ro. Abr. §67.
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éntirely blamelefs, yet fir MaTTuEw HaLE
and his brethren, having heard both civilians and
common-lawyers, and, among them, Mr, HovrT
for the plaintiff, determined, on the principles
juft before eftablifhed, that the bailor ought to
recover®, This cafe was frequently mentioned
afterwards by lord Hor T, who faid, that * the
¢ declaration was drawn by the greateft pleader
“in England of his timet.”

Still farther: fince neither the element, on
which goods are carried, nor the magnitude and
Jorm of the carriage, make any difference in the
refponfibility of the bailec, one would hardly
have conceived, that a diverfity could have been
taken between a /etfer and any other thing. Our
common law, indced, was acquainted with no
fuch diverfity ; and a private poft-mafter was
precifely in the fituation of another carrier ; but
the ftatute of CHarLEs Il. having eftablifhed a
general pott-office, and taken away the liberty of
fending letters by a private poftf, it was thought,
that an alteration was made in the obligation of
the polt-mafler gemeral; and, in the cafe of
Lanc and Cotton, three judges determined, againft
the fixed and well-fupported opinion of chief
juftice Hort, ¢ that the poft-mafter was not

* 1 Ventr. 190. 238, Ruym. 220,
+ L. Raym. g22.
1 12Cha. IL ch. 35. Sec the fubfequent flatutes.
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“ anfwerable for the lofs of a letter with exche-
¢ quer-bills in it*:” now this was a cafe.pf or-
dirary negle, for the bills were ffo/en out of the
plaintiff’s letter in the defendant’s officet ; and,
as the mafter has a gr'eat Jalary for the difcharge
of his truft; as he ought clearly to anlwer for the
alts of his clerks and agents ; as the ftatute, pro-
fefledly enacted for fafety as well as difpatch,
could not have been intended to deprive. the
fubject of any benefit, which he before enjoyed;
for thefe reafons, and for many others, I helieve
that CicEro would have faid, what he wrote on
a fimilar occafton to TREBATIUS, *“ Ego tamen
«“ sc.evorz aflentior].” It would, perhaps,
have been different under the [flatute, if the poft
had been robbed, cither by day or by night,

* Carth. 48y. 12 Mod. 482.

t+ In addition to the authorities, before cited, p. 370. note
(+), for the diftin&ion between a lofs by flealth and by robbery,
fee Dumouliny tral. De eo quod intereff, note 184. and Ro-
SELLA cAsSUUM, 28.b. 'This laft is the book, which 8z. Ger-
man improperly calls Summa Rofella, and by mifquoting
which he mifled me in the paflage concerning the full of a
boufe, p. 396. 'The words of the author, Trovamala, are
thefe: “ Domus tua miinabatur ruinam; domus corruit, et in-
“ terficitequum tibicommedatum; certénon poteit dicicafusfor-
< tuitus; quia difigentifimus repariflet domum, vel ibi non ha-
¢ bitiffet; 0 autem domus son minabatur ruinam, fed impetu
« tempefatis valide corruit, non eft tibi imputandum.”

} Epift. ad Fam. VII. 22.
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when there is a neceflity of travelling, but even
that queftion would have been difputable; and
‘here I may conclude this divifion of myeffay, with
obferving, in the plain but emphatical language of
St. German, “ that all the former diverfities be
¢ granted by fecondary conclufions derived upon
¢ the law of reafon, without any flatute made i
“ that bebalf; and, peradventure, laws and the
“¢ conclufions therein be the more plain and the
“ more open; for if any flatute were made there-
« in!1 think verily, more doubts and queftions
« would arife upon the flatute, than doth now,
¢ when they be only argued and judged after
‘¢ the common law¥.”

Before 1 finifh the hiflorical part of my eflay,
in which I undertook to demonftrate, *¢ that a
«¢ perfe@ harmony {ubfifted on the interefting
* branch of jurifprudence in the codes of nations
““ moft eminent for legal wifdom¥,” 1 cannot for-
bear adding 4 few remarks on the inftitutions of
thofe nations, who are generally called barbarous,
and who feem in many inftances to have de-
ferved that epithet: although traces of found
reafoning and folid judgement appear in moft of
their ordinances.

By the ancient laws of the Wisieoras,
which are indeed rather obfcure, the “keeper ot

* Dok, and Stud. dial. 2. chap. 38. laft fentence. .
+ P33
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“ a horfe or an ox for bire, as well as a birer for
“ ufe, was obliged, if the animal perifbed, to re-
“ turn another of equal worth:¥ the law of the
Baiuvarians on this head is nearly in the fame
words; and the rule is adopted with little altera-
tion in the capitularies of CHARLEMAGNE and
Lewirs the Pious*, where the Mofaick law be-
fore cited concerning a borrower may alfo be
foundt. In all thefe codes a depofitary of gold,
filver, or valuable trinkets, is made chargeable,
if they are deftroyed by fire, and bisown goods
perith 70t with them; a circumftance, which
fome other legiflators have confidered as conc/u-
five evidence of grofs negle& or fraud: thus, by
the old Britifbtratt, called the book of Cynawa,
a‘perfon, who had been robbed of a depofit, was,
allowed to clear himfelf by making oath, with
compurgators, that he had no concern in the rob-
bery, unlefs be bad faved bis own goods; and it
was the fame, I believe, among the Britons in
the cafe of a lofs by fire, which happened with-
out the fault of the bailee ; although HowEeL the
Good feems to have been rigorous in this cafe,
for the fake of publick fecurityf. There was

¢ Yindenbrog, LL. Wifigoth. lib. 5. tit. §.§ 1, 2, 3. and
LL. Baiuvar. tit. 14. § 1,2, 3,4 Capitul. lib. §. § 204.

+ Capitul. 1ib. 6. § 22. Exod. xxii. 14, 15.

1 LL. Hywel Dda, lib. 3. cap. 4. § 22. and lib. 3. caps
3-§ 40. Secalfo Stiernk. De Jur. Sveon. p. 236, 257,
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one regulation in the northern code, which
have not feen in that of any other mnation:
if precious things were depofited and flo/en, time
was given to fearch for the thief, and, if he could
not be found within the time limited, a moiety
of the value was to be paid by the depofitary
to the owner, * ut damnum ex medio uterque
¢ fuftineret*.”

Now I can {carce perfuade myfclf, that the
phrafe ufed in thefe laws, /i id perierit, extends
to a perithing by sncvitable accident ; nor can I
think, that the old Gothick law, cited by STIERN-
Hoox, fully proves his affertion, that < a de-
< pofitary was refponfible for irre/iflible force ;”
but I obferve, that the military law-givers of the
north, who entertained very high notions of
good faith and honour, were more {tri&¢ than
the Romans in the duties, by which depofitaries
and other truftees were bound: an exa& con-
formity could hardly be expetted between the
ordinances of polithed ftates, and thofe of a pco-
ple, who could fuffer difputes concerning bail-
ments to be decided by combat; for it was the
Emperor Freprrick Il, who abolithed the
trial by battle in cafes of contefted depofits, and
fubftituted a more rational mode of prooft.

# LL. Wifgatk, Iib. g tie. 5.8 3
t LL. Lengbard. Tibe 20 tits 55. ¢ 35, Conftit. Neapol. lib,

2. tit. 344
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I purpofely referved to the laft the mention
of the HinDU, or Indian code, which thelearns
ing and itduftry of my much-efteemed> friend
Mr. HaLHED has made acceflible to Furspeant,
and the PErs1an tranflation of which I have had
the pleafure of feeing: thefe laws, which muft 72
all times be a fingular obje& of ‘euriofity, aré
now of infinite importance-; fince the happinefs
of millions, whom a feries of amazing events
has fubjefted to a Britifb power, depends on a
ftrict obfervance of them.

It is pleafing to remark the fimilarity, or ra-
ther identity, of thofe conclufions, which pure
unbiafled reafon in al} ages and nations {eldom
fails to draw, in fuch juridical inquiries as are
not fettered and manacled by po/fizzve inftitution;
and, although the rules of the Pundits conccrn'i'ug
Succeffion to property, the punifbment of offences,
and the ceremonies of religion, arc widely differ-
ent from ours, yet, in the great {fyltem of con-
tradts and the common intercourfe between man
and man, the PooTke of the Indians and the
DicEesT of the Remans are by no means diffi-
‘milar*,

* o« Hxee omnia, fays -GroTIus, Romanis quidem con-
¢ gruunt legibus, fed non ex illis primitus, fed ex aguitate za-
 turali, veniunt: quare cadem apud alias quoque gentes
“ reperire eft.” De Jure Belli ac Pacis, lib. 2. cap. 12.

§ 13
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Thuys, it.isordained by the fages of Hinduftén,
that *<.4.depofitor _fhall carefully inquire into
« the charalter of his intended depofitary; who,
« if he undertake to keep the goods, fhall pre-
¢ ferve them with care and artention ; but thall
“ not be bound to reftore the value of them, if
“ they be fporled by unforefeen accident, or burned,
“ or flolen; uNLESS he conceal any part of them,
*¢ that has been faved, or unlefs Zis own effecis
“ be fecured, or unlefs the accident happen after
““ his refufal to redehver the goods on a de-
“ mand made by the depofitor, or while. the de-
¢« pofitary, againft the nature of the truft, pre-
“ fumes to wake /¢ of them:” in other words,
“ the bailec is made anfwerable for fraud, or
« for fuch negligence as approaches to it*.

So, a borrewer 15 declared ‘to be chargeabls
even for cafualty or wiolence, if he fail to return
the thing after the completion of the bufinefs,
for which he borrowed it ; but not, if it be ac-
cidentally loft or forcibly feized, before the ex-
piration of the time, or the conclufion of the af-
fair, for which it was lent} : in another place,
it is provided, that, if a pledge be damaged or
loft by unforcfeen accident, the creditor fhall ne-
verthelefs recover his debt with intereft, but the

% Gentos Laws, chap. IV. See before, p. 373.
4 Same chapter. See before, p. 507



OF BAILMENTS. 447

debtor fhall not be entitled to the value of his
pawn*; and that, if the pledgee #/2 the thing
pledged, he fhall pay the value of it to the
pledgor 1n cafe of its lofs or damage, whilft he
ufes itt.

In the fame manner, if a perfon 4ire a thing
for ufe, or if any metal be delivered to a work-
man, for the purpofe of making veflels o> orna-
ments, the bajlees are holden to be difcharged,
if the thing bailed be deftroyed or {poiled by
natural misfortune or the injuflice of the ruling
power, UNLEss it be kept after the time limited
for the return of the goods, or the performance
of the work{.

All thefe provifions are confonant to the prins
ciples eftablifhed in this effay; and I cannét
help thinking, that a clear and concife treatife,
written in the Perfian or Arabian language, on
the law of Contracls, and evincing the general
conformity between the Afiatick and Européan
fyftems. would contribute, as much as any regu-
lation whatever, to bring our Englifh law into
good odour among thofe, whofe fate it is to
be under our dominion, and whofe happinefs
ought to be a ferious and continual obje¢t of our
care.

# Chap. I. Sc&. 1. Before, p. 415. 416.
1 Chap. L. Seét. II.  Before, p. 4049.
$ Chap. IV. and Chap. X. Before, p. 418, 421.
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Thus have I proved, agreeablyts my une
dertaking, that the plain elements of natural law,
on the fubject of BAILMENTS, which have been
traced by a fbort analy/is, are recoguifed-and con-
firmed by the wifdom of nations#; and I hatten
to the third, or fynthetical, part of my workyin
which, from the nature of* it, moft of the def-
aitions and rules, already given, muft be repeated
with little variation in form, and none i fub-
Sflance: it wasat firft my defign, to fubjoin, with
a few alterations, the Syuop/is of DELRIO; but
finding, that, as BYNKERSHOTX exprefles him-
felf with an hoveft pride, I dad letfure fometimes
fo write, but never to copy, and thinking it un-
jult to embelhth any production of mine with
the inwventions of another, I changed my plan;
and fhall barely recapitulate the do&trine ex-
pounded in the preceding pages, obferving the
method, which logicians call Symthefrs, and in
which all fciences ought to be explained.

I. 'Fo begin then with definstions: 1. Barn-
MENT is a delivery of goods intrufl, on a contract
expreffed or implied, that the truft fhall be duly
executed, and the goods redelivered, as foon as the
time or ufe, for which they were bailed, fball bave
elapfed or be performed.

2, DEPOSIT is a batlment of goods 2o be kept
Jor the bailor without a recompenfe.

Before, p. 328 and 337.
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3, MANDATE is a bailment of gods, with-
out veward, to be carried from place to place, ot
to have fome aét performed about them

4. LENDING FOR USE is a bailment of a thing
for a certain time o be ufed by the borrower
without paying for if.

5. PLEDGING is a baslment of goods by a
debtor to his creditor o be kept till the debt be
difcharged.

6. LETTING TO HIRE is 1. a buslhent of A
THING fo be ufed by the hiter for a compenfation
in money; or, 2. a lerting out of WORK and LA
BOUR to be done, or CARE and ATTENTION t0
be befowed, by the bailee, on tbe goods bailed,
and that for a pecuniary recompenfe; or, 3. of
CARE and PAINS in carrying the things delivered
from one place to another for a [flipulated or i
plied reward.

. INNOMINATE BAILMENTS are thofe,
where the compenfation for the ufe of a thing,
or for labour and attention, is not pecuniary, but
cither 1. the reciprocal ufe or the gift of fome
other thing; or, 3. work and pains, reciprocally
undertakens or, 3. the ufe or gift of another
thing in confideration of care and /lebour, and
converfely.

8. ORDINARY negled? is the omiffion of that
care, which every man of common prudence, and

VOL. VI GG
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capable of governing a family, takes of Ais own

concerns.

9. Gross neglect is the want -of that care,
which every man of common fenfe, bow inattentive
Joever, takes of bis own property.

1o. SLIGHT neglect is the omifion of that
diligence, which very circumfpect and thoughtful
perfons ufe in fecuring their own goods and
chattels.

1. A NAKED CONTRACT is a contratt
made without confideration or recompenfe.

II. The rules, which may be confidered as
axioms flowing from natural reafon, good mo-
rals, and found policy, are thefe:

1. A bailee, who derives 5o benefiz from his
undertaking, is refponfible only for GRross ne-
gleét. ,

2. A bailee, who @lone receives benefit from
the bailment, is refponfible for SLIGHT ne-
gle&.

3. When the bailment is deneficial to both
parties, the bailee muft an{wer for oORDINARY
negleét.

4. A SPECIAL AGREEMENT of any bailee to
anfwer for more or lefs, is in general valid.

§. ALL bailees are anfwerable for actual
FRAUD, cven though the contrary be fispulated.

6. No bailee fhall be charged for a lofs by
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inevitable ACCIDENT or irrefiftible FORCE, ex-
cept by fpecial agreement.

7. RoBBBRY by force is confidered as' srre-
fiftible ; but a lofs by private sTEALTH i§ pré-
Jumptive evidence of erdinary negle&.

8. Gross negle® is a violation of good faith,

9. No action lies ta compel performance
of a naked contraél.

10. A reparation may be obtained by fuit for
every DAMAGE occafioned by an INjJURY.

11. The negligence of a serVANT, acting by
his mafler’s exprefs or implied order, is the neg-
ligence of the MASTER.

III. From thefe rules the following propefi-
ons are evidently deducible ¢

1. A peposiTARYIisrefponfible only for GRross
neglet ; or, in other words; for a viclation of
good faith.

2. A DEPOSITARY, whofe chara&er is
known to his depofitor, thall not anfwer for mere
negle?, if he take no better care of his own goods,
and ¢hey alfo be fpoiled or deftroyed.

3. A MANDATARY #o carry is refponfible
only for aross negle®, or @ breack of good
Jasth,

4. A MANDATARY fo perform a work is
bound to ufc a degree of diligence adequate to tha
perfirmance of it.

5. A man cannot be compelled by acTION

6GG2
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to perform his promife of engaging ina DEPOSIT
or a MANDATE.

6. A reparation may be obtained by fuit for
DAMAGE occafioned by the nonperformance of a
promife to become a DEPOSITARY Of @ MAN-
DATARY.

7. A BORROWER FOR USE is refponfible for
SLIGHT negligence.

8. A pAwNEE is anfwerable for ORDINARY
neglett.

9. The HIRER of a THING is an{werable for
ORDINARY negleét.

1o0. A workMAN for HIRE muft anfwer
for orDINARY ncgleft of the goods bailed,
and apply a degree of SKILL equal to his un
dertaking.

r1.. A LETTER to HIRE of his CARE and
ATTENTION is refponfible for oRDINARY neg-
ligence. '

12. A CARRIER for HIRE, by Jand or by wa-
ter,is anfwerable for oRDINARY neglect.

1V. ‘To thefe rules and propofitions there are
fome exceptions :

5. A man, who fpontancoufly and offcioufly
engages to eep, or to carry, the goods of an-

- other, though without reward, mutt anfwer for
sLIGHT neglect.

2. If a man, through flrong perfuafion and
with reluctance, undertake the execution of a
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MANDATE, no more can be required of him
than a fair exertion of his ability.

3. ALL bailees become refponfible for loffes
by CASUALTY or VIOLENCE, after their refufal
to return the things bailed on a LAwruL DE-
MAND.

4. A BorRROWER and a HIRER are an{wer-
able in ALL EVENTS, if they keep the things
borrowed or hired after the flipulated time, or
ufe them differently from their agreement.

5. A DEPOSITARY and a2 PAWNEE are an-
fwerable in ALL EVENTS, if they /e the things
depofited or pawned.

6. An INNKEEPER is chargeable for the
goods of his gueft within bis inn, if the gueft
be robbed by the fervants or inmates of the
keeper.

7. A COMMON CARRIER, by land or by
water, muft indemnify the owner of the goods
earried, if he be RoBBED of them.

V. It is mo exception, but a corollary, from
the rules, that ¢ every bailee is refponfible for a
“ Jofs by ACCIBENT or FORCE, however inevi-
““ table or irrefiftible, if it be occafioned by that
“ degree of negligence, for which the nature of
“ his contra¢t makes him generally anfwera-
$ ble;” and I may here conclude my difcuffion
of this important title in jurifprudence with a
general and obvious remark ; that ¢ a// the pre-
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¢ ceding rules and propofitions may be diverfi~
“ fied to mfinity by the circumflances of every
¢ particular cafe ;" on which circumftances it is
on the contiment the province of a_judge appoint-
cd by the fovereign, and in ENcLAND, to our
conftant honour and happinefs, of a jury freely
chofen by the parties, finally to decide: thus,
when a painted ¢arsoon, pafted on canvas, had
been depofited, and the bailee kept it fo near a
damp wall, that it pecled and was much in-
jured, the qucftion “ whether the depofitary
¢ had been guilty of GrRoss neglect,” was pro-
perly left to the jury, and, on a verdit for
the plaintiff, with pretty large damages, the
court refufed tg grant a2 new trial*; but it was
the judge, who determined, that the defendant
was by /aw refponfible for grofs negligence
only; and, if it had been proved, that the bailec
had kept Aés own piQures of the fame fort in the
fame place and manner, and that they foo had
been fpoiled, a new trial would, I conceive, have
been granted; and fo, if no more than sLiGuT
negleét had been committed, and the jury had,
neverthelefs, taken upon themfelves to decide
- agajnft law, that a bailee without reward was
refponfible for it.

Should the metbod ufed in this little tradt be
approved, I may pofiibly not want inclination,

* 2 Stra. 1099. Mytton and Cock.
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if I do not want leifure, to difcufs in the fame
form every branch of Englifh law, csvil “and eré-
minal, private and publick ; after which it will
be eafy to feparate and mould into diftinét
works, the three principal divifions, or the ana-
lytical, the hifforical, and the [ynthetical, parts.
The great fyftem of jurifprudence, like that
of the Univerfe, confifts of. many fubordinate
fyftems, all of which are conne¢ted by nice
liks and beautiful dependencies; and each of
them, as I have fully perfuaded myfelf, is re-
ducible to a few plain elements, either the wife
maxims of national policy and general conveni-
ence, or the pofitive rules of our forefathers,
which are feldom deficiet in wifdom or utility :
if Law &e a fcience, and really deferve fo fub-
lime a name, it muft be founded on principle,
and claim an exalted rank in the empire of
reafon; but, if it be merely an unconneéted feries
of decrees and ordinances, its ufe may remain,
though its dignity be leflened, and He will be-
come the greateft lawyer, who has the ftrongeft
habitual, or artificial, memory. In praltice,law
certainly employs fwo of the mental faculties;
reafon, in the primary inveftigation and deci-
fion of points entirely new; and memory, in
tran{mitting to us the reaton of fage and learned
men, to which our own ought invariably tc
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yield, if not froma begoming modeity, at leaft
from a juft attention to that objet, for which
all laws are framed, and all {ocieties inftituted,
THE GOOD OF MANKIND.,



ADVERTISEMENT.

AFTER 1 had finithed the preceding trad, to
the {atisfa&ion of feveral friends, but not to my
own, I was informed, that the learned Currs-
T1aAN Tromasius had publithed a differtation
on the fame fubje&t with the following title:
De Ufu Praético Doftrine difficillime Juris Ro-
mani de Culparum Preflatione in Contraétibus 3
HarLz, mpcev.  The fame of the author, and
the high applaufe, which the very fenfible
Bynkerfbock beftows on him, imprefled me with
a moft favourable idea of his work, and with a
ftrong defire to procure it; but, to my extreme
difappointment, I cannot find it in any library,
publick or ‘private, in the Metropolis or in either
of our Univerfities : T have fent for it, however,
to Germany, and, when I receive it, fhall take
a fincere pleafure, either in correting fuch er-
sors, as it may enable me to detet in my eflay,
or in confirming the fyftem, which I have
adopted, by fo refpetable an authority.
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AN INQUIRY

INTO
THE LEGAL MODE

oF

SUPPRESSING RIOTS.

IT has long been my opinion, that, in times of
national adverfity, thofe citizens are cntitled to
the higheft praife, who, by perfonal exertions
and alive valour, promote at their private
hazard the general welfare; that the fecond rank
in the fcale of honour is due to thofe, who, in
the great council of the nation, or in other af-
femblies, legally convened, propofe and enforce
with manly eloquence what they conceive to be
falutary or expedient on the occafion ; and that
the third place remains for thofe perfons, who,
when they have ncither a neceffity to act, nor
a fair opportunity to fpeak, impart in writing
to their countrymen fuch opinions as their rea-
fon approves, and fuch knowlege as their painful
refearches have enabled them to acquire.
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With thefe reftritions, the fword, the tongue,
and the pen, which have too often been em-
ployed by the worft paflions to the worft pur-
pofes, may become the inftruments of exalted
virtue ; inftruments, which it is not the right
only, but the duty, of every man to ufe, who
can ufe them; paying always a facred regard
to the laws of that country, which he under-
takes to defend, to advife, or to enlighten.

A fenfe of this duty and a confcioufnefs of this
right have impelled me, with no views, as it will
be readily believed, of ambition or intereft, much
lefs from any faltious motive, to take up that
inftrument, which 1 have flated as the leaf} ho-
nourable of the three, and to prefent the pub-
lick with a few confiderations on a {ubjeét no
lefs interefting at the prefent hour than impor-
tapt to all future ages.

Having unhappily been a vigilant and indig-
nant {peQator of the late abominable enormities ;
having feen the fenate befieged, and the fenators
infulted ; the laws of our country defied, and the
law of nations violated; having beheld the
houfes of our trueft patriots and moft refpetable
magiftrates either deftroyed, affailed, or menaced;
having paffed a whole night encircled by the
blazing habitations of unoffending individuals,
and by the flames of thofe edifices which pub-
lick juftice had allotted to various clafles of of-
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fenders s having lamented over a great metro-
polis expofed for many days to the fury of a licen-
tious rabble; having believed the nobleft -cog-
mercial City in the world to be in danger 6fa
fecond conflagration; having in vain fought ac-
cefs to the courts at Weftminfter in full -term,
and to the houfes of parliament infull feflion;
having, in a word, been witnefs to horrors, alk
the concurrent caufes of which are not eafy to
be known, and all the confequences of which are
lefs eafy to be predicted ; I could not but fee at
length, with a mixed fenfation, between anguifh
and joy, the vigorous and triumphant exertions
of the e€xecutive power; and I admitted the nes
ceffity of thofe exertions, whilft I deplored it.
Every well-difpofed man, and lover of tran-
quillity, muft have rejoiced, that, on the - ninth
of June, the peaceable and terrified inhabitants of
this noble Capital might enjoy repofe; that the
valuable effe@s, which many had removed, and
fome had even buried, might be replaced ; that
the artifan might refume his implements, and the
ftudent, his books; that juftice had reafcended
her feat; and that order was fucceeding to con-
. fufion, harmony to difcord; but every honefl
man and lover of his country muft have grieved
that a whole week was then before us, in which
the neceflary adjournment of the Commons
who would otherwife have been deliberating or
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the ftate of the metrdpolis and th kmgdom,
had left us under a power, which, whatever it
might be in form and in cffe@, was in truth and
fubftance, dictatorial.

In this awful interval a queftion occurred to
me, which muft naturally have prefented itfelf
to many others:  Whether the ftill-fubfilting
“ laws and genuine conftitution of ENcLAND
“had not armed the c¢/vi/ flate with a power
« fufficient, if it had been previoufly underftood
¢« and prepared, to have fupprefled ever fo for-
« midable a riot without the intcrvention of the
“ military.”

If no fuch powet legally exifted in the ftate,
our fyftem, I thought, muft be defedtive in a
moft cflential point; fince no people can be
really and fubftantially free, whofe freedom is
o precarious,. in the true fenfe of the word, as
to depend on the protection of the foldiery; and
even our protectors, who for feveral days poflibly
could not, but certainly did not,act at all, might
have been neceffarily called away, in the moft
dangerous moment, to defend our coafts and
maritime towns: if, on the other hand, fuch a
power of felf-protettion did exift, our laws, 1
concluded, muft have been difgracefully ne-
glected, and ought to be reftored to full vigour

and encrgy.
A very fhort inquiry enabled me to anfwer
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This then, it Jealt to my own fatistaction, in
the affirmative ; and it is the refult of this in-
quiry, which I now requefl the public té accept
with the indulgence due to an occafional produc-
tion, and with the attention due to a fubject of
general importance.

This then is the propofition, which I under-
take to demontftrate: ¢ That the common, and
“ ftatute, laws of the realm, in force at this day,
“ give the civil ftate in every county a pawer,
¢ which, if it were perfectly underftood and
“ continually prepared, would effeGtually quell
“ any riot or infurrection, without afiftance from
“ the mulitary, and even without the modern
* riot-act.”

To this propofition I thall ftrictly, and, as far
as I am able, logically confine myfelf ; avoiding
all parade of legal or antiquarian learning, and
omitting all fuch difquifitions,as might anfwer
the purpofe of oftentation, which I difdain, but
not of utility, which alone I feek: fhould the
curious and intelligent reader be defirous of in-
veftigating the powers of magiftrates and of courts
in recording riots and punithing rioters, and of
tracing the hiftory of our ancient and modern
laws for the prefervation of publick tranquillity,
from that of king Ina to that of GeEorgr the
Firft, he will receive ample information from
the various books of authority, which I fhall

VoL, VI, HH
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hive ocealion to cite in the courfe of my argu-
ment,

It is in every one’s mouth, that, on all violent
breaches of the peace, the fheriff of the county
is not only authorized but commanded to raife
the Poffe Comitatis, and forcibly to fupprefs the
tumult ; but, if moft of thofe, who ufe this ex-
preflion, will examine their own minds, they will
prefently perceive, that they utter words, which
convey to them no diftin&t idea, and that the
power of the county, like many other powers in
nature and jurifprudence, is very ill afcertained,
and very imperfectly comprehended. Logicians
give us an admirable rule, bat we fhould feek
“ after a clear, precife and complete conception of
“ things, as they really exift in their own nature
“ and in all their parts, and fbould not always
“ imagine that there are ideas, becaufe there are
« words*.:” let us apply this rule to the cafe be-
fore us, and endeavour to form a luminous,
fixed, comprehenfive notion of the power in
queftion; without fuppofing that we compre-
hend it, merely becaufe we know, that, befides
its Latin name, it is called in Norman French,
Poiar del Countee, and fometimes, Aide del
paist.

We cannot begin our inveftigation under a

Watts, part 1. chap. vi. + Crompt, 124.
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more certain or more refpetable guide, than
Chiief Juftice FiNeux, whofe words I fhall trana
{cribe from that moft venerable repofitory of
genuine Engli/h .wifdom, the Year books*:
“ At the beginning,” fays that learned Judge,
¢ all the adminiftration of juftice was in one
“ hand, namely, in the Crown ; then, after the
“ multiplication of the people, that adminiftra-
“ tion was diftributed into counties, and the
“ power was committed to a deputy in each
“ county, namely, the Vifcount, or Sheriff; who
“ was the King’s deputy to preferve the peace;
¢ and thus it is, that all people muft, in obe-
¢ dience to him, be ready in defence of the
“ realm, when enemies come: thus too was he
“ affigned to be a confervator of the peace, to
 punith malefactors, to defend the realm when
“ enemies invade it, to be attendant on the King
* in war-time, and to caufe all penple in his
‘¢ county to go with ‘the King to defend the
“ land againft enemies.”

Who the people are, that the laws of England
required, and ftill require, to be ready and obe-
dient to the fheriff on all occafions of publick
difturbance, we learn from the judicious anti-
quary, LAMBARD, who cites and adopts the
opinion of Mr. Marrow delivered in a work,

* 12, Hen. VIL 149.
HH 2
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which 1 fuppofe to. have been a reading on the
ftatute 13 Hen. IV. His opinion was, ¢ that the
¢ juftices of the peace, fheriff or under fheriff,
“ ought to have the aid and affiftance of all
“ knights, gentlemen, yeomen, labouters, fer-
“ vants, apprentices, and likewife of wards, and
% of other young men above the age of fifteen
“ years; becaufe all of that age are bound to
“ have barnefs, or armour, by the ftatute of
“ Winchefter*.’. |

What effe&t the fubfequent repeal of the fta-
tutes of armour might have on the reafon
affigned by Mr. Marrow for his opinion, it is
needlefs to inquire ; for it feems obvious, that the
ftatutes of Jamzs 1. removed the neceffity only,
and not the propriety, of having arms, or, to ufe
the very words of the old act, armure pur la pees
garder; and the doéirine in Lambard is gene-
rally underftood tobe lawf. The paflage above-
eited appears, however, to have mifled the great
commentator on the laws of England, who fcems
to have colle&ed from it, that none were bound
to obey the fummons of the fheriff, but perfons
under the degree of nobility} ; whereas the patent
of affiftance, cited by Dalton||, commands ba-
rons, earls, and dukes, to be auxiliantes et re.

* Lamb. Eiren. 316. + Dalt. c. g5.
1 1 Comm. 344. 4 Comm. 122. IC.1.
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Jpondentes to the theriff in all things belonging
to his office.

The power of the county, therefore, includes
the whole avil ftate, from the duke to the pea-
fant; while the military ftate, as fuch, forms no
part of that power, being under a different com-
mand, and fubje&t to a different law; but, as
every foldier in England is at the fame time a
citizen, he is authorized and perhaps bound,
when under no particular_orders or at no parti-
cular ftation, to exert himfelf; likc any other good
fubject, in the fuppreflion of tumults, the pre-
vention of felony, and the apprehenfion of the
rioters or felons, This T mean: when the fol-
diery, not being upon military duty, happen to be
prefent at a riot, and in their civil capacity forci-
bly fupprefs it, their a& is not only legal but
Jaudable ; and the colour of their clothes, or the
nature of their arms, make no kind of difference;
but, when they are in trutb called out by the
executive magiftrate, and are in falf no more
than inftruments in the hands of their com-
manders, their acs can only be juflified by that
Necesst1y which always defends what itcompels,
which for the time fuperfedes all pofitive law,
but of the real exiftence of which their country
muft afterwards judge, unlefs the legiflature
fhould, in their wifdom, be pleafed to declare it.
For this diftinétion I can produce no written au-
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thority; but it feems. confonant to reafon as well
as truth.

This power of the county, of which we may
now begin to form a diftin& idea, is mentjoned,
as well known and well underftood, in a va-
riety of ftatutes, which were confirmatory of the
common Jaw; and fome parts of which [ fhall
cite in the original languages, how barbarous or
inelegant {foever they may appear to a claffical
eye.

The ftat. Weftm. 1. c. 17. ordains *“qe le vif
s¢ counte ou le bailiff, prife ove luy poyer de fon
# countee, ou de fa baille, voit eflayer de faire le
« plevin des averes a celuy qe prit les averes.”
And that of Weftm. 2. c. 39. is more peremp-
tory in cafes of refiftance to the execution of
civil procefs: ¢ Multoties etiam dant refponfum,
“ quod non potuerunt profequi przceptum regis
«¢ propter refiftentiam poteftatis alicujus magna-
“ tig, de quo caveant vicecomites de cztero, quia
* hujufmodi refponfio multum redundat in de-
¢ decus domini regis; et, quam cito ballivi fui
¢ teftificantur, quod invenerunt hujufmodi re-
« fiftentiam, ftatim omnibus omiflis, affumpta
« fecum poffe comitatis fui, eant in proprid per-
¢ foni ad faciendam executionem.” By the 17
Rich. II. ¢c. 8. it is enacted, that, in cafe of any
tumult or diforder, ¢« a pluis toft qe vifcontz
#¢ et autres miniftres le roi poent ent avoiy
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“ coniffance, ove la force del countee et pais, ou
“ tiel cas aviegne, ilz mettent deftourbance en-
“ contre fiel malice ove tout lour poair, et
“ preignent tielx meflefours, et les mettent en
“ prifane tanqe due execution de leie foit fait
“ de eux, et qe touz feignurs et autres liges du
‘ rolalme foient entendantz et aidantz, de fout
“ lour force et poarr, as vifcontz et miniftres avant
“ ditz.”

Again: by the 13 Hen. IV. c. 7. “.Ordeig-
“ nez eft et eftabliz, qe, {i aucun riot affemblee
“ ou rout des gentz encontre la loie fe face en
‘¢ aucune partie del roialme, les juftices de paix,
“ trois ou deux de eux a meyns, et le vifcont
* ou fouth vifcont del countee, ou tiel riot affem-~
“ blee ou rout {e ferra enapres, veignent ove le
“ poair del countee, {i befoigne ferra, pur eux
¢« arefter, et eux areftent.”  In the conftruction
of this laft ftatute it has been holden*, that, al-
though it fpeak of three or two juftices at leaft,
yet one jultice may raife the power and fupprefs
a riot; for itis abeneficial law, {aid FinEUX, and
was enacted for the prevention of mifchief, which
might enfue, if a juflice were to wait for others.
It has alfo been adjudged, that, under the word
minifters, in the ftat. 17 Rich. II. c. 8. juftices
of peace are comprifed }; and fo are conflables,

* 14 Ilen. VIL 10. Crompt. 46. b. 1 Crompt. 46. a.
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by-the opinion of Fitzberbert cited by Crompton,
and confirmed by the Year book 1 Hen. VIL
10; wheret islaid down, that  conftabularii
“ ville fuper affraiam poffunt levare populum.”

We may therefore conclude, that, in all cafcs
of tumult and infurreétion, the theriff, or other
minifter, may and ought to make proclamation,
commanding all fuch perfons, as conftitute the
power of the county, to affemble and affift him*;
or he may fend a particular warning or fummons,
for the fame purpofe, to every individual of the
poffe, who muft attend {uch fummons under
pain of a heavy fine and imprifonment ; for, by
the ftat. 2 Hen. V. ¢, 8. it is provided, “ qe
¢ les lieges du roi efteantz fufficeantz pur tra-
¢ vailler en le countee, ou tielx routes affemblez
‘¢ ou riotes font, {oient afliftantz as juftices, com-
< miflioners, vifcont, et foutz-vifcont, de mefine
“le countee, qant ilz ferront reafonablement
« garniz, pur chivacher, ove les ditz juftices,
¢ commiffioners, et vifcont ou foutz-vifcont en
“ aide de refiftence de tielx riotes routes et al-
¢ femblez fur peine demprifonement et faire fyn
“ et ranceon al roi:” And the offence of ne-
gle@ting to join the power of the co‘unty, after
fuch reafonable warning, is ranked by Six #illiam

* Dalt. c. 95.
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Blackfione under the clafs of contempts againft dhe
king’s prerogative*,

Having fixed our ideas concerning the rature
of this legal power, the mode of raifing it, and
the punithment of a criminal negle& to join it,
let us confider, firft, by the help of reafon only,
what corollaries neceflarily follow the dotrine,
which we have expounded; and, next, inquire
whether authority and reafon, which lord Coke

jultly calls the two faitbful witneffes in matter of
law+, coincide on the queltion before us; as
they indubitably will, unlefs either our previous
ratiocination be illogical, or ghe minds of ancient
and modern lawyers have taken a bent from the
prejudices of their refpeciive ages.

From the obligation of the fheriff, or other
minifter, to affemble the power of his county for
the fuppreflion of any rebellion, infurre&ion,
riot, or affray, and for the repelling of invading
enemies; from the duty incumbent on every
man of fufficient years and ftrength to affociate
himfelf with the power fo affembled, and from
the principles of natural juftice, which will nei-
ther require men to do impoffible things, nor refufe
them the means of performing what they are com-
manded to perform; from thefe obligations and
thefe principles it inftantaneoufly follows: Firft;

4 Com. 122. 4 1 Inft. Pref.
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‘That the fheriff or other peace-officer is bound
to raife fuch a power as will effeCtually quell the
tumult either really exifting or juitly feared.

Secondly; That the power {o raifed may and
muft be armed with fuch weapons, and aét in
fuch order, as fhall enable them totally to fup-
prefs the riot or infurreion, or to repel the in-
vaders.

Thirdly; That, in the ufe of fuch weapons,
the power may juftify the charging, wounding, or
even killing, the rioters or infurgents, who per-
fit in their outrages, and refufe to furrender
themfelves.

Fourthly ; That the power of every county
ought at all times, but efpecially in times of
danger, to be prepared for attending the ma-
giftrate, and to know the ufe of fuch weapons,
as are beft adapted to the fuppreilion of tumults.

Fifthly; That, fince the muftet and bayonet
are found by experience to be the moft cffe€tual
arms, all perfons, who conftitute the power of a
county, are bound to be competently fkilled in
the ufe of them.

Sixthly ; That, fince the only fafe and certain
mode of ufing them with effet is by acting in
a body, it is the duty of the whole civil ftate to
know the platoon-exercife, and to learn it in
companies.
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As no authority, according to CHARRON, can
ftand without reafon, fo we find, by conftant ex-
perience, that no reafon can furmount the paf-
fions and prejudices of men without the aid of
authority; and I am happy in believing, that
both of them perfe&ly coincide in fupport of the
foregoing propofitions : firft, therefore, I fhall
prove them by citing cafes, which have been fo-
lemnly adj dged, together with the opinions of
learned lawyers, whofe works are much refpected
in our courts of juftice; and, next, I fhall in-
quire, whether thofe cafes and opinions have
been over-ruled or fhaken by any fublequent de-
cifions, or a&ts of the legiflature.

The earlieft refolution upon the fubject, that
has occurred to me, wasin a cafe, which the
very learned and judicious Brook thought worthy
of note* in his time, and which, in the prefent
time, deferves peculiar attention. It is reported
in Froneh in the firft page of the Year book 3
Hen. VIL and it is manifeftly the fame with
that afterwards abridged in an imperfeét Latin
note printed, out of its place, in the tenth page
of the fame book ; though Brook feems to have
confidered them as different, or rather not to
have cbferved their identity; for, in the title of
his Abridgement juft alluded to, he gives them

*
* Bro. Abr. zit. Office et Officer. 23.
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in feparate articles, without melting both parts
of the Year book together, as,I propofe to do;
by which means 1 fhall extra@ the whole cafe
and form one confiftent flate of it.

- Joun Deins had been outlawed in the county
of Suffolk for felony; and, having brought a
writ of error to reverfe the outlawry, had ob-
tained a Non Moleflando, which he delivered to
the efcheator, Fobn Lenthorp; who, neverthe-
lefs, feifed and took away his effects. Upon this,
Deins replevied; and Epmund BEDINGFIELD,
the fheriff, iffued his precept to Thomas Gire,
his bailiff, jurus et conus, together with Roger
Hopton, Edmund Heningham, and three other
perfons, directing them to take the goods of the
plaintiff out of the efcheator’s pofleflion: accord-
ingly, the bailiff and his party took forcibly from
Lentborp an hundred (heep, which they delivered
to Deins; and, in order to make dclivery of the
goods and cattle which remained, they affembled
all the inhabitants of five adjacent vills; who, in
number- three hundred, arrayed in a warlike man-
ser, and armed with brigandines, jackets of mail,
and Guns, united and affociated themfelves, and
marched* to the place where the cattle were de-
tained ; but did not proceed to any other aét of

violence.

¥ Mods guerrino arraiati f¢ univerunt et affociaverunty et iter

fuum arripucrunty 3 Hen, V1L 3. 10,
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For this imagined breach of the peace, and
military artay, an indiétment was preferred in
the King’s Bench againft the plaintiffin replevin,
the fheriff and his bailiff, and the perfons who
had aflifted them; but the court unanimoufly ad-
judged, that the indi€tment was void;  founding
their judgement, as it feems, on the weafons
advanced by ferjeant Keble, whofe argument it
may be proper to ftate at large.

¢ As to the plaintiff in replevin, faid he, no
“ wrong was committed by him; for the elchea-
“ tor, when he took the goods, after the Non
“ Moleftando had been delivered to him, ated
“ unlike an officer ; fince it was his duty, in that
“ inftant, to furceafe his procefs: Deins, there-
« fore, was perfedly juftified in complaining to
“ the fheriff, and muft confequently be dif-
¢ charged from this indi¢tment.

‘¢ Nor did the theriff tranfgrefs his duty in exe-
“ cuting the replevin; for, when the party came
¢ to him, he could not know, whether he was an
* outlaw or not; or whether or no the efcheator
*“ had feifed the cattle in the King’s right; which
‘¢ ought to have been thown by the King's offi-
“ cer. 'The bailiff too muft be difcharged; for
‘ the fervant is in the fame condition with the
 mafter; and, as the fheriff cannot do every
“ thing himfelf, his deputy muft have the fame
¢ power with him.
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¢ In regard to his affembling three hundred
¢ men, that was no illegal aét*; for every man is
¢« bound to affitt the fheriff and his bailiff; to
¢ fupport him in executing the King's writs;
«t.and to give him aid in ail cafes of need; and
« this by common law and common reafon, not-
« withftanding the ftatutes of Weftminfter the
“ firft and fecond. So, if any man refufe to af-
¢« {ift the fheriff at his requef?, he thall be fined,
« whether it be to execute procefs, or to appre-
« hend felons.”

The Court agreed, that the bailiff had as good
a right to raife the power as the fheriff himfelf;
becaufe it is all one office and one authority.

It was urged,  that, if men affemble with
¢ arms and do nothing, it fhall be intended, that
“ they aflembled with a bad defign;” but it was
anfwered, that in fome cafes the prefumption
might be juft; in others, not: thus the ufe of
armour on particular occafions, as on Midfum-
mer eve in Londort, and at other times for {port,
is not punithable ; and, here, the caufe of the
affembly appears, namely to evecute a replevin.
Even if they had ated, yet their affembly was
lawful in the beginning ; and fuch affemblies are
not illegal as are not o the terror of the people of

® Ceo neft incontre la ley: So Breok veports his werds, 1:t.
Riots, 2.
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our lord the king; which words ought to be in
every indiGment for an unlawful affembly.

Another point was touched upon by the king's
ferjeants : ¢ that the fheriff cannot take with
“ him /o many armed men, but only a reafonable
“ party;” to which it was anfwered, that, if he
were fo reftrained, he might bein great jeapardy
and peril of his life; and for this reafon, bz may
lake as many as be pleafes at bis own difcre-
tion,

Laftly, it was arguedonthe ftatute of Weftm. 2.
c. 39*, that the fheriff might raife the power of
his county after complaint made, and not before;
but the judges held, that he might raife it before
by the common law.

This cafe (which, for convenience in citation,
I fhall call Bedingfie/d's Cafe), is irrefiftibly
ftrong in fupport of my fir/ and fecond corolla-
ries; for, although there feems to have been fome
doubt at firft in the minds of the judges, as it was
merely the execution of civil procef, yet, if the
armed men had marched in array for the purpofe
of apprebending felons, there would have been no
debate on the legality of the act; and, after an
argument at the bar, the former doubt was en-
tirely removed.

* The ftatute of Mar/bridge, c. 21. feems here to be meant;

the words poff querimoniam faflam not being ufed in fat.
Weftm. 2.
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* The next is the cafe of a riot at Drgyton Baffet
in Staffordfbire, determined in the Star-chamber
in the twenty-fourth of Elizabeth, and cited more
than once by Crompton*; who fays that the court
refolved, 1. That, if the two juflices, neareft to
the place where the riot is committed, da not att
as they are required by ftat. 13 Hen. 1V. c. 17.
each of them fhall pay an bundred pounds; and
the other juftices of the fame county, where the
tumult was, fhall be fined for not fupprefling it,
if there was any default in them. 2. That the
fheriff and juftices of peace may take as many
men in armour as are neceflary, wiTn GUNs,
and fo forth, and kil the rioters, if they will not
yicld themfelves; for the ftat. 13Hen.IV. c. 17.
fays, that they MusT arreft them; and, if the juf-
tices, or any of their company, kill any of the

rioters, who will not furrender themfelves, it is
no offence in them.

This cafe of Drayton Baffet, which is alfo
cited and approved by Sir Matthew Halet,
inconteftably demonftrates my third corol-
lary. v

In the 34th or 43d of Elizabeth (for the date
is differently reported by fome tranfpofition of
the figures) the doltrine in Bedingfield’s cafe

* Crompt. 46. b. 124. b. t 1 H.P. C. 495.
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was fully recognized and eftablithed by the deci-
fion. ia the cafe of St. Jobn*, or: Gardener—]-,.
which, being fubfequent to the ftat. 133 Hen,
VIIL. c. 6. prohibiting the ufe of band-guns,
clearly fhows, that no alteration in the ancient
law was made by that prohibition.

The cafe was this: Gardener had obtained a
judgement againft S¢. Fobn, and procured a writ
of execution dire@ed to the theriff of Bedford,
who made a warrant to Gardener’s own brother
as a fpecial bailiff; but, refiftance being juftly
feared, the bailiff armed himfelf with a dagge,
or thort gun. It happened that S& Jobn was a
jutice of peace for Bedford/bire, and feems
to have had that Uttle learning, which, in
law rather more than in poetry, is a dan-
gerous  thing, efpecially when it is coupled
with knavery; for, baving notice how the
bailiff was armed, he contrived to have him
fcifed by his fervants, and brought before himfelf
as the neat juftice; when, by colour of his office
and the ftatute of Henry VIII. he committed
the officer, who came to arreft him, until he
thould pay ten pounds, one moiety to the queen,
and another to the informant. The bailiff hav-
ing removed himfelf by habeas corpus, and the
whole matter being difclofed to the court, it was
refolved, ¢ that the fheriff or any of his mi-

* 5. Rep. 71. 72 + Cro. Eliz. 821, 822.
VOL. VI, I1
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“nifters, in execution of juftice, may: carry
“ dagges or band-guns, or other weapons inva-
“ five or defenfive, the fame not being reftrained
# by the general prohibition of the ftatute; for,
“if it were, 10 juflice would be adminifiered.”

By ftronger reafon fuch weapons may be‘car-
ried for the purpofe of fupprefling riots, appre-
hending felons, or repelling invaders. It may
here be obferved, that the ftatute of Hen, VIII.
was enacted for the prevention of mifchief, that
might be occafioned by the ufe of little hand-
guns, which mightbe carried fecretly and kill on
a fudden; but guns of a proper length were not
prohibited.

The Cufe of Arms, or BURTON’s cafe, next
'prcfehts itfelf to our examination: it is of very
high authority, and fo appofite to the obje® of
our inquiry, that I fhall make no apology for
citing it in the very words of the learned re-
porter*: Upon an aflembly of all the juftices
 and barons at Serjeant’s Inn this Fafter term
“ (39 Eliz.), on Monday the 1 5th of April, this
¢ queftion was moved by Anderfon; Chief Juf-
« ticc of the Common Bench; Whether men may
s« garm themfelves to fupprefs riots and rebellions,
“ orto refift enemies, and endeavour of themfelves

“ to fupprefs or refift fuch difturbers of the peace
“ and quict of the realm; and, upon good deli-

* Poph. 121, 122,
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¢ baration, it was refolved by them all, that every
« juftice of peace, fheriff, and other minifter, qr
% OTHER SUBJECT OF THE KING, where fuch
“ accident happens, may do it; and, to fortlfy
“ this their refolution, they perufed the ftatute of
 Northampton, 2 Edw. 1Il. c. 3. which enafls,
“ that none be fo hardy as to come before the king’s
 juftices or other minifters of the king in the exe
“ ecution of their office with force and arms, nor to
“ bring force in affray of the peace, or toride orgo
« armed by night or day, EXCEP'T the fervants of
“ the king in bis prefence, or the miniflers of the
“ king in the execution of bis precepts, or of their
« office, and thofe who are in their company affift-
“ ing them, OR UPON CRY MADE FOR WEA-
" poNS To KREP THE PEACE, and this im
“ places where accidents happen, upon the pe-
“nalty in the fame flatute contained; where-
“ by it appeareth, that, upon cry made for wea-
“ pons to keep the peace, EVERY MAN, where
¢ fuch accidents happen, for breaking the peace,
“ may by law arm bimfelf againft fuch evil-doers;
“ but they took it to be tbe more difcrete way for
« every one in fuch a cafe to be affiftant to the
< juftices, theriffs, or other minifters of the king
“ in the doing of it.”

Highly as the authority of Sir Fobn Pophazs
deferves to be refpected, it is to be wifhed, that
Lord Anderfonhimfelf had given us a full account

112
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of his own opinion with that of the other judges ;
but he has left us no more than a {hort note* to
the fame effe¢t with the preceding report. This
cafe alfo is cited by Hale+, and the very words
in Popham are tranfcribed by Sir Yobn Kelyng
‘n his report of Lymerick’s cafe}. 1thinkita
ftrong proof of my fourth corollary, refpefling
the neceflity of being prepared at all times to
"keep the peace; but, if a particle of doubt on that
head can remain, it will be diflipated at once by
the ftatute of Weftm. 1.c¢. g. by which, as it is
eited by Crompton§, * purveu eft, qe touz con-
s tinualment foient preflez et apparaillez al maun-
¢ dement et al fomons des vifcountes, et a/ crye
¢ del pais de fuire et darefter felons, gant meftier
¢ ferra, a auxibien dedeins fraunchifes come de-
¢ hors; ct ceux, qe ceo nc fefront, et de ceo
“«foient atteintz, l¢ roi prendra a cux grave-
'« ment;” whence it fhould feem, that ALL suB-
jecTs, who are not continually prefl, or ready,
‘for the orders of the fheriff on an alarm in the
‘couritry, are expofed to the royal difpleafure and
to a fevere pénalty; and the word pref? (which
'in modern times has been either ignorantly or
dntentionally confounded with the participle paf-
five of the verb to prefs) is ufed for prepared by
Chief Juftice FINIEUX in a paflage before cited:

* 2And.6y. ¢ 11LP.C. g3 1 Kel 76. §124.2
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Iam aware, however, that communiglment is the
ufual readitig; which will give a fenfe rather
lefs forcible, “ that all men generally fhall .be
‘¢ ready and accoutred af the fummons of tlie
“ fheriff;” but this amounts to the fame-thing;
for how can a man be armed .and apparelled
in an inflant on a fudden alarm, unlefs his
weapons and accoutrements were previoufly at
hand ?

The opinions of the learned, which torm tng
fecond branch of my proofs, can add little weight
to_four cafes of fuch authority, as thofe of Beding-
field, Drayton Baffet, St. fobn, and the Cafe of
Arms: indeed, thefe cafes feem to have been
the guides of Lambard and Dalton, Hale and
Hawkins ; who all agree, that « it is referred to
‘ the difcretion of the fheriff, under-fheriff, or
¢ other perfon authorized to raife the poffe, how
“ many men they will affemble, and how they
« fhallbe armed, weaponed, or otherwife furnithed
¢ for the bufinefs*;” that * private perfons may
‘¢ arm themf{elves in order to fupprefs a riot, and
¢ that all, who attend the_juftices in order to
¢ quell a tumult, may.take with them fuch wea-
“ pons as fhall enable them to do it ¢ffectually+;
“ that, laftly, in executing.procefs or'a,pprehend-
“ing rioters, they may, by the common law,

* Lamb. Eiren. 317. Daly. ¢. 95, + 1 Hawk. P. C. c. 65.
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* beat, wound, or kill, any of the opponents or
« infurgents, who fhall refift thern®;” all which
opinions are fupported by folemn decifions, and
are, in truth, the conclufions of natural reafon
from the fimpleft and fureft premifles.

The fifth and fizth propofitions, which I con-
fider as fimple corollaries, are founded in part on
extrinfick affumptions, drawn from hiftory and
experience: they may therefore, even by the
rules of law, admit of proof from the authority
of men, * quibus in arte fud credendum eft ;"
and the following citation from Mr. WinD-
HAM's elegant introdution to his Plan of Dif-
cipline for the Norfolk Militia will be thought as
convincing as any paflage in Fitzherbert or
Brook. ¢ About the beginning of this century,
“ fays he, the troops in Europe were univerfally
¢ armed with firelocks; o which, much about
“ the fame time, the bayonet being added, pikes
¢ alfo were laid afide. When the ufe of fire-
* arms began to be generally eftablifhed, the ne-
“ ceffity of @ great regularity and uniformity, in
¢ the manner of ufing thofe arms, became appa-
* rent: it was foorr di{overed, that thofe troops,
¢ which could make the brifkeft fire, and’fuftain
‘“ 1t longeft, had a great fuperiority over others
¢ lefs expert; and, likewife, that the effcacy and

* Lamb. Eiren 312, 1 Male, H.P.C 49;.
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“ power of fire did not confift in random and feat-
““ tering fhots made without order, but in the fire
““ of @ body of men at once, and that properly timed
“ and direcled. 1t was therefore neceffary to ex-
«« ercife the troops in loading quick, and firing to-
*¢ gether by the word of command; but, as the
¢ aukwardnefs, careleflnefs, and rathnefs, of
“ young foldiers (if left to themfelves) muft oc-
“ cafion frequent accidents, and zbe lofs of many
 of their own party, by the unfkilful manner of
¢ ufing their fire-arms, efpecially in the hurry of
“ an engagement, it became a matter of 7ndifpen-
‘¢ fable neceffity to teach foldiers an unzform me-
“ thod of performing every ation that was to be
¢ done with the mufket, that they might all do
““ it in the moft expeditious and Jafeft manner.”
Should any doubt be raifed as to the legality
of affembling for this purpofe, and fhould the
words of Sir Matthew Hale, whom of all men
I refpeét the moit, be oppofed to me, that,
¢ where people are affembled in great numbers
¢ armed with weapons offenlive, or weapons of
 war, if they march thus armed in a body, if
** they have chofen commanders or officers, if
“ they march cum wvexillis explicatis or with
“ drums or trumpets, and the like, it may be
* confiderable, whether the greatnefs of their
‘ numbers, and their continuance together doing
“ thele alls, may not amount to more guerrine
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¢ grraiati, or a levying of war*,” which may be
conftrued an encroachment on the prerogative of
the crown?; the anfwer is no lefs obvious than
decifive, in the language of BractoN, that,
Voluntas et propofitum diftinguunt maleficial ; that,
the intent being good, the aét cannot be bad;
and that Beding field’s cafe is an exprefs authority
for the legality of ¢ marching armed in a body
€ more guerrino arraiatzy’ even for the purpofe
of executing a civil procefs, to which there is
jult expeation of violent refiftance. So. ne-
ceffary, indeed, is order and difciplinein direGting
the exertions of an armed affembly, that the fta-
tutes 3 and 4 Edw. V1. c. 5. and 1 Mary, c. 12.
(which are no longer in force, but were the mo-
dels of the well-known riot-act) exprefsly au-
thorize the fheriffs, juftices, mayors, and bailifls,
¢ to raife power and array them in manner of war
¢ againft the rioters:” and here I may again ap-
ply thofe found maxims, to which I before al-
luded: 1. That the law requires 10 unpoffible
things; but it is impoflible to join the power
and {upprefs a riot effectually, without being at
leaft moderately fkilled in the ufe of fire-arms,
and ready i the common evolutions. 2. That,
awhen the law permils or enjoins the performance
of any act, all the means.of performing it are alfs

* 1 HP.C 131, + 31Inft. 9. L3 14§13
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permitted or enjoined; but the law doth permit
and command every fubject of this realm to arm
himTelf and ufe his arms with effect for the fup-
preflionof tumults : the conclufion, in both forms
of reafoning, follows too clofely and too evi-
dently to admit of a doubt.

That the four cafes, on which I have relied,
have never been fhaken by any later decifion,
appears from the uniform recognition of their
authority by the beft modern writers : indeed,
nothing lefs than an a& of the legiflature could
juftly over-rule unanimous and well-confidered
refolutions; but no a& whatever has in any de-
gree affeted them; and the common law, which
in general is the perfection of human wifdom,
happily in this inftance has ftood like a rock amid
the confli of ftatutes rolling upon ftatutes.

Neither of the ftatutes of Weftminfter had any
effect on the decifion in Bedingfield’s cafe; nor
was that of St. Febn at all influenced by the
{ubfequent prohibition of hand-guns; nor the
Cafe of Armsby the ftatute of Northampton; and
though the a& of queen Mary was continued
during the life of Elizabeth, yet Sir Matthew
Hale obferves, that, “ the cafe of Draylon
 Baffet was not within that ftatute, nor de-
“ pending on it*.” In the fame manner ferjeant

* 1 H.P.C. 49;5.
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Hawkins remarks, in conformity to Hale and to
reafon, which will very feldom be found at va-
riance, ®that the flat. 1. Geo. 1. c. §. commonly
< called the riot-a&, being wholly in the afhrm-
“ ative, cannot be thought to take away any part
“ of the authority in the {upprefling of a riot,
“ which was before that time given either to
“ officers, or private perfons, by the common law
“ or by ftatute*.” :

Having fhown the nature and extent of the
Poffe Comitatuum, and proved that it is required
by law to be equal in its exertion to a well-difci-
plined army, | have eftubiifhed the propofition,
which 1 undertook to demonftratet: ¢ That the
« common and ftatute laws of the realm, in force
¢ at this day, give the ¢/l ftate in every county
¢ a power, which, if it were perfecily underftood
« and continually prepared, would effeCtually
¢ quell any riot or infurrection, without affift-
““ance from the military, and cven without the
¢ modern riot-a&t.”

One fide, therefore, of the diftrefling alterna-
tive, to which I was reduced, concerning the
precarioufnefs of Englifb Freedomy, is happily
removed; but the other fide remains,  that our
¢ laws have been difgracefully negleted, and
“ ought to be reftored to full vigour and
“ energy.

* ; P.C.c 65 + P 4o, * P. 46,
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To what fatal caufe muft we afcribe a negle&
fo ﬁ}arheful and {o dangerous? 1 anfwer boldly,
yet, I hope, without arrogance, fince 1 ufe the
very words of BLacksToNE, “to the vaft ac-
< quifition of force arifing from the riot-att and
¢¢ the annual expedience of a ftanding army*;"”
which has induced a difpofition, cherifhed by the
indolence natural to man, and promoted by the
exceflive voluptuoufnefs of the age, to look up
folely for protecion to the executive power and
the foldiery; a difpofition, which muft inftantly
be thaken off, if any {park of virtue remain in
our bofoms; for, although we are happy in a
prince, who ‘ will never harbour a thought or
¢ adopt a perfuafion in any the remoteft degree
« detrimental to the liberty of Britaint,” yetin
free ftates a military power muft ever be an ob-
je& of jealoufy; and, fince our excellent confti-
tution will be claimed by our pofterity as their
beft inheritance, we muft act with a provident
care, left, two centuries hence, the fable of the
horfe thould be verified in our delcendants, who
may be in need of protection againft their pro-:
tectors, and be forced to carry harnefs, not-
withftanding the repeal of the ftatute of Win-
chefter.

For the hiftory of the riot-aét, {o laboured and

* 4 Comm. 434 + 1-Bl. Comm. 237.
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fo ineffectual, I muft refer my rcader to the in-
comparable author, whom 1 fo frequently cite,
the commentator on the laws of England; who
exprefles his jealoufy and difapprobation of it
with no lefs delicacy than wifdom*: in refpedt
to the number of zapital felonies created by it,
which Blackffone feems highly to have difap-
proved, I fhall fay nothing, as it is not my pre-
fent fubject ; but I may, with all due reverence
for the legiflature in the firt year of GEorgE
the Firft, obferve, that the a¢t was a bad copy
of a bad model, the flatute of Mary; that there
feems to have been no occafion to make it per-
petual, much lefs to enlarge it; that it is in fome
parts lable to dangerous mifinterpretation ; that
it has been found wholly inadequate to the end
propofed by it; and that the third claule of it was
in great meafure unneceflary, as it only aflirms
 our ancient law, which had pretty well guarded
“ againft any violent breach of the peacef.”
Confirmatory ftatutes are always attended with
the danger of fuperfeding the ufe, and obliterat-
ing the remembrance, of the common law,
which they confirm, and which the wifdom of
ages had before {ufficiently eftablithed.

As to the bett mode of refloring our laws to
their full vigour and energy, and of providing for

4 Comm. 147, + 4 Bl Comm. 147,
43 4 !
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our future defence, I fhall certainly fubmit it to
the difcretion of my countrymen who are bound
by thofe laws; and fhall only fuggeft to them
the following plan; after premifing, in the
words of ferjeant Hawkins, < that, although
¢ private perfons may arm themfelves in order to
“ {upprefs a riot, and may confequently ufe arms
“in the fupprefling of it, if there be a neceflity
* for their fo doing; yet it fecms to be extremely
“ hazardous for private perfons to proceed to
“ thofe extremities in CORLNON cafes, left, under
< the pretence of keeping the peace, they caufe a
“ more enormous breach of it ; and, therefore,
“ fuch violent methods feem only proper againft
SUCH RIOTS AS SAVOUR OF REBELLION, for
the fupprefling of which no remedies can be

AR 2]

too fevere®.

[

-
-

-

¢

THE PLAN.

I.

Let all fuch perfons in every county of Enc-
LAND as are included in the power of that coun-
ty, and are of ability to provide themfelves with
arms, and pay for learning the ufe of them, be
furnithed each with his mufket and bayonet, and
their neceflary appendages.

* 1 Hawk. P. C.c. 63.



494 LEGAL MODE OF
11.

Let feveral companies be formed, in every
county, of fixty fuch men or more, voluntarily
aflociated for the fole purpofe of joining the pow-
er, when legally fummoned, and, with that view,
of learning the proper ufe of their weapons,
ftreet-firing, and the various evolutions neceflary
in action.

I11.

Let the companies be taught, in the moft pri-
vate and orderly manner, for two or three hours
early every morning, until they are competently
fkilled in the ufe of their arms: let them not,
unneceflarily, march through ftreets or high-
roads, nor make any the leaft milizary parade,
but confider themfelves entirely as part of the
civil fate.

Iv.

Let each member of a company, when he has
learned the ufe of his arms, keep them for the
defence of his houfe and perfon, and be ready to
join his company in ufing them for the fuppref-
fion of riots, whenever the theriff, under-theriff,
or peace officer fhall raife the power, or there
thall be a cry made for weapons to leep the peace.

V.

Let the cawtion, prefixed to this plan, be di-
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ligently obferved, and the law, contained in the
precedingcitations, be held ever facred: nor letany
private perTon prefume to raife the power of the
county*, which is the province of the fheriff, -
under-theriff or magiftrate; although a cry for
weapons to keep the peace may be made in cafes
of extreme neceffity, and in them only, by private
perfons.
V1.

If any mark of diftin&ion in drefs fhall be
thought expedient, that the feveral companies
may know each other, in the forcible fuppref-
fion of a riot, let fuch a regulation be feverally
referred, with any other rules that may be ne-
ceflary, to a committee chofen out of cach com-

pany.

The great advantages of fuch aflociations are
fo apparent, that I fhall forbear at prefent to ex-
patiate on them; but fhall be fatisfied with ap-
plying to them what PuLTon fays of the old
tilts and jufts, « that the caufe, beginning, and
¢t end thereof do tend do the laudable exercife of
¢ true valour and manhood, and to the encou-
¢ ragement and enabling of the actors therein to
« defend the realm and the peace thereof-};”
and with obferving, in the words of the ftat. 33.

* 1 Hale, H.P. C. 6o1. + De Pace, 25. b.
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Hen. VIIL c. 6, that the mufket may now be
made, what the long bow was formerly,  the
« furety, fafeguard, and continual defence, of
¢ this realm of England, and an ineftimable
¢ dread and terror to the enemies of the fame.”

Obje&ions will certainly be raifed; for who
can propofe a meafure, however {alutary, to
which no man will obje&? I expe&t them,
however, chicfly from thofe, whofe indolence
may induce them rather to {eck protettion from
a power able to crufh them, than to protect them-
felves by joining a power provided by free and
equal laws; or from thofe, who, as MiLTON
fays, ¢ have betaken themfelves to ftate-affairs
< with fouls fo unprincipled in virtuc and true
« generous breeding, that flattery, and court-
¢ fhifts, and tyrannous aphori{ms, appear to
«¢ them the higheft points of wifdom. ” To fuch
men it will be fufficient to give this general an-
fwer; that, as there is no neceflity of applying
cither to the executive, or to the legiflative,
power for permiflion to obey the laws, we are
not to debate on vague notions of expedience,
groundlefs jealoufies, or imaginary confequences:
the fole queftion is, whether the doltrine ex-
<« pounded in thefe pages be lawe 3 if it be, there
1s no room for deliberation, fince it is a maxim,
that no man muft think himfelf wifer than the law,
which is the gathered wifdom of many ages; and
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fo favourable is the common law of ENGLAND to
the rights'of our fpecies, which it is unhappily
become the fathion to deride and vilify, that, if
any man will broach a pofition in favour of ge-.
nuine, rational, manly freedom, I will engage
to fupply him with abundant authorities in fup-
port of it.

I perfuade myfelf, that infinite good muft re-
fult from the general adoption of my plan; and
that no poflible evil can be mixed with it, as
long as the cautions and reftrictions before fug-
gefted fhall be duly obferved, and our excellent
conftitution be kept in its juflt balance at that
nice point, which is equally removed from the
pernicious extremcs of republican madnefs, ari{-
tocratical pride, and monarchical folly; nor have
I any fcruple to confefs, that, as every foldier in
ENGLAND is at the fame time a citizen, I wifh to
fee everycitizen able atleatt, for theprefervation of
publick peace, to act as afoldier: when that fhall
be the cafe, the LIBERTY oF BR1TAIN will ever
be unaflailed; for this plain reafon—it will be
unaffailable.

The fecurity, and confequently the happinefs,
of a free people do not confift in their belief,
however firm, that the executive power will not
attempt to invade their juft rights, but in their
confcioufnefs that any fuch attempt would be
wholly ineffectual.
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ADVERTISEMENT.,

[ —

HAVING been informed, that parts of my Speech
on the 28th of May at the London Tavern were
thought obfcure, yet important, I have endeavoured
to recollect what I thentook the liberty to fay, and
have confented to let the argument go abroad m ils
rude and unpolifbed fiate. What offence this pub-
lication may give, either in parts or in the whole,
is the laft and leaft of my cares: my firft and
greateft is, to fpeak on all occafions what I con-
ceive to be juft and true.



A

SPEECH

THE RIFORMATION OF PARLIAMENT.

MY LORD MAYOR,

SO far am I from rifing to intimate the flighteft
fhade of diffent from this refpetable and unani-
mous affembly, or the minuteft difapprobation of
the two refolutions propofed, that I defpair of
finding words fufficiently firong to exprefs my
joy and triumph at the perfe¢t harmony, with
which the firft of them has already pafled, and
to which the fecond will, T truft, be thought
equally entitled: but, on the laft reading of the.
propofition now before you, it ftruck me, that,
although it was in fubflance unexceptionable, yet
it might eafily be improved in form by the in-
fertion of two or three words referring to the
, preceding refolution, and thus be rendered more
conducive to our great objet of generally de-
claring our concurrent fenfe, and avoiding any
chance of difunion upoa fpecifick points. Every
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propofition, intended to meet with univerfal con-
currence, ought to have three diftinguithing pro-
perties; it thould be juft, fimple, comprehenfive:
without juftice, it will be rejected by the wife
and good; without fimplicity, it will involve
complex matter, on which the wifeft and the
beft may naturally differ; and without compre-
henfivenefs, it will ncver anfwer any purpofe of
confequence and extent. The firft refolution,
“ that petitions ought to be prepared for a more
“ complete reprefentation of the people,” has all
of thefe properties in an eminent degree : itis fo
juft, that, if this meeting had been ten times as
large, there would not have been one diffentient
voice on that ground; fo fimple, that it aflords
no fcope or, fubject for cavil; fo comprehenfive,
that, when the houfe of commons have the peti-
tions before them, it will give room for every
particular plan, which the ingenuity of any mem-
ber, duly tempered by wifdom, yet actuated by
true patriotifm, can fuggeft. ~

Ought not the fecond propofition, < that the
“ fenfe of the people thould be taken this fum-
“ mer in order to prepare their feveral petitions,”
to be fomewhat reftrained in the geuerality of
the expreflion? It is juft, but rather foo compre-
henfive: the fenfe of the people is a -phrafe of
meafurelefs compafs, and may include their fe-
veral opinions, however fpecifick, however dif-
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cordant. 'This is the very evil, which we are
anxious to prevent; fince we all agree, that ng
particular mode of reformation fhould be pre-
feribed to the houle, left they fhould reje&, for
no other reafon, fome good plan, which, if left
to the operation of their own minds, they may
probably adopt.  Might not the fentence be thus
corredted, ¢ that the fenfe of the people fhould
““ be taken on the preceding refolution?” Bug
this I offer as a mere {uggeftion to wifer heads,
and will not trouble the affemnbly by fhaping it
into a motion: indeed, if both refolutions be
taken together, and it be underftood, that we
mean to recommend petitions on the genera/
ground, in_order to thun that fatal rock, diverfity
of fentiment on particulars, I delire no more, and
am very little folicitous about accuracy of ex-
preffion; hoping at the fame time, although the
Jive circles here affembled have no right or pre-
tenflon to take the lead in the natipn, yet that
the other counties, diftriéts, and towns in Grea¢
Britain will approve our idea, and not difdain to
follow our example: in that event I fmile at the
thought of a mifcarriage, and am confident, that,
with concurrence, perfeverance, and moderation,
the people of England muft prevail in a claim fo
effential to their liberty, and to the permanence
of an adminiftration, who profefs to govern with
their confidence.
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Here I thould regularly ceafe; efpccially, as 1
now labour under the preffure of the epidemical
complaint, which alone can have prevented this
meeting from being as numerous as it is refpec-
table: it could not prevent my attendance, for,
in health or in ﬁckncfs, 1 am devoted to your
fervice ; and 1 fhall never forget the words of an
old Roman, L1 ArR1Us; who, when the liberties
of his country were in imminent danger, and
when a real friend to thofe liberties was condol-
ing with him on his illnefs at {o Clltlcdl a -time,

raifed himfelf on his couch, feifed the hand of
his friend, and faid, If you bave wiy bufine/s wor-
thy of yourfelves, Iam well.

It vas not in truth my defign to have fpoken
at all this evening; but, fince | have rifen to
explain a fudden thought, I will avail myfelf of
your favourable attention, and hazard-a few
words upon the general queftion itfclf: on the
{malleft intimation of your withes, I will be fi-
lent. Numbers will have patience to hear, who
have not time to read; befides, that it is always
eafier to fpeak than to write; and, as to myfelf,
a very particular and urgent occafion, which calls
me for fome months from England, will de-
prive me of another opportunity to communicate
my fentiments in either form, until the mo-
mentous ahje& before us thall be made certainly
attainable through the concord, or for ever loft
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and irrecoverable through the diflagreement, of
the nation,

The only /pecious argument, that [ have any-
where heard, againft a change in the parlia-
mentary reprefentation of the people, is, that,
““ a conflitution, which has ftood for ages, ought
¢ not to be altered.”

This objeCtion appears on a fuperficial view fo
plaufible, and applies itfelf fo winningly to the
hearts of Englifbmen, who have an honeft preju-
dice for their eftablithed fyftem, without having
in general very diftinct ideas ofit, that a detection
of the fophifm, for fuch I engage to prove it; be-
comes abfolutely neceflary for the promotion of
your glorious enterprife,

I will ritk your impatience; for, though Iam
aware, that allufions to hift: ry and interpretations
of old ftatutes are not very proper in addrelles
to popular affemblies; yct, when popular af-
femblies take upon them, as they juftly may, to
at and refolve upon conftitutional points, they
are bound to feek or to reccive information, left
their adions fhould be rath and their refolutions
ill-founded. A power exerted through paflion
or caprice, without a deep knowledge of the bu-
finefs in hand, and a fair application of the in:el-
lectual faculties, is a tyrannical power, whether it
be regal, ariftdcratical, or popular; and the pre-
valence of any fuch power, by the overbearing
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firength of king, nobles, or people, would form
an immediate Zyranny, and in a moment fubvert
the conftitution.

That conftitution, which, I perfuade myfelf,
will not be fubverted, conf{ifts of form and fpirit,
of body (if 1 may fo exprefs myfelf), and of
foul: but, in a courfe of years, the form is apt
to deviate fo widely from the fpirit, that it be-
comes expedient almoft every century to reftore
its genuine purity and lovelinefs. The objec-
tion, which I undertake to remove. is {ophiftical,
either by defign or through ignorance; for the
propofition is true in one fenfe of the word con-
Shitution, and falfe in the other; and the fenfe, in
which it is true, is inapplicable to the queftion. It
is true, that the /pirit of the conftitution ought
fot to be changed: it is falle, that the form ought
not to be correted; and 1 will now demonttrate,
¢ that the fpirit of our conflitution requires a
« reprefentation of the people, nearly equal and
¢ nearly univerfal.”  Such as cannot or will not
follow me in the premiffes, both can and will (of
I greatly deceive myfelf) bear away the conclu-
fion in their memory; and it is of higher im-
portance than they may imagine.

‘There has been a continued war in the confti-
tution of Eugland between two jarring princi-
ples; the evil principle of the feudal {yftem with
his dark auxiliaries, ignorance and falfc philofo-
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phy; and the good principle of increafing com-
merce, with her liberal allies, true learning and
found rcafon. 'The firft is the poifoned fource
of all the abominations, which hiftory too faith-
fully records: it has blemithed and polluted,
wherever it has touched, the fair form of our
conflitution, and for ages even contaminated the
fpirit.  While any dregs of this baneful fyf-
tem remain, you cannot juflly boaft of general
freedom: it was a fyftem of niggardly and par-
tial freedom, enjoyed by great barons only and
many acred men, who were perpetually infulting
and giving check 1o the king, while they racked
and harrowed the people.  Narrow and bafe as
it was, and confincd exclufively to landed pro-
perty, it admitted: the loweft frecholders to the
due enjoyment of that ineftimable right, without
which it is a banter toxall @ man five; the right
of voting inthe choice of deputies to affift in
making thofe laws, which may affe® not his
property only, but his life, and, what is dearer,
his liberty ; and which are not laws, but tyran-
nous ordinances, if impofed on him without his
fuffrage given in perfon or by deputation. This
I conceive to have been the right of every {ree-
holder, even by the feudal polity, from the carlieft
time; and the ftatute of HENrY 1V. I believeto
have been merely declaratory: an alt which
pafled in the feventh year of that prince, near
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four hundred years ago, ordains, that, < all
“ they, who are prefent at the county court, as
« well fuitors duly fummoned for the fame caufc,
« gs others, fhall proceed to the election of their
« kmghts for the parliament.” Al fiitors, you
fee, had the right; and alf fieebolders were
Suitors in the court, however low the value of
their frecholds. Obferve all along, that onc
pound in thofe days was equal to ten at leaft in
the prefent time. Here then is a plain declara-
tion, that minutenefs of real property created no
harth fufpicion of a dependent mind ; for a harfh
fufpicion itis, and, by proving too much, proves
nothing.

What caufed the abfurd, yet fatal, diftintion
between property, perfonal and real? The fen-
dal principle. 'What created another odious dif-
tintion between free and bafe holdings, and
thus excluded copyholds of any value? The feu-
dal principle. What introduced an order of
men, called villuins, transferable, like cattle, with
the land which they ftocked? The feudal prin-
ciple. 'What excludes the holders of beneficial
leafes? Thefeudal principle. What made per-
fonalty, in thofe times, of little or no eftimation?
The feudal principle. What raifed the filly no-
tion, that' the property, not the perfon, of the
fubjeét, was to be reprefented ? The feudal prin-
uple. What prwcnted the large proviiion in
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the a&t of ITenry 1V. by which all freeholders
were declared eleors, from, being extended
to all holders of property, however denominated,
however inconfiderable? The fameinfernal prin-
ciple, which then fubdued and &tifled the genuine
equalifing {pirit of our conftitution. Now, if
we find that this demon was himfelf in procefs
ot time {ubdued, as he certainly' was by the ex-
tenfion of commerce under Elizabeth, and the
enlarged conceptions which extended commerce
always produces, by the revival of learning,
which difpelled the darknefs of Gorbick igno-
rance, and by the great tranfactions of the lalt
century, when the true theory and genuine prin-
ciples of freedon were unfolded and illuftrated,
we {hall not hefitate to pronounce, that, by the
Jpirit of our confiitution, all Evglifbmen, having
property of any kind on quantiry, are entitled to
votes in chufing parliamentary delegates. The
Jform foon reccived a cruel blemithy for, in the
eighth of HEnry VI, the property of fuitors
/qualiﬁed to vote, was reftrained to * for/y thil-
“lings a year above all charges,” that is, to
twenty pounds at leaft by the prefent value of
money. [ agree with thofe, who confider this
a as bafely ariftocratical, as a wicked invafion
of clear popular rights, and therefore in a high
degree unconftitutional : it is alfo a difgracefu
confeflion of legiflative weaknefs ; for the evil
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pretended to be remedied by it, was, that the
county ele@tions were tumultuary. What!
could not the wifdom of the legiflature fuggett
a mode of preventing tumult, if the laws already
fubfifting had been infufficient for that purpole,
without fhaking the obligation of all futurc laws,
by narrowing the circle of thofe, who, bcing
affe®ted by them, ought by natural equity to
affift in framing them? Ridiculous and inde-
fenfible !

In the favelfth of CHaRLES 1]. the mighty fa-
brick of the feudal fyftem was fhaken from its
bafis; but, though its ramparts were overfet, its
connexions and covered ways deftroyed, and its
very foundations convulfed, yet the ruins of it
have been found repicte with mifchicf, and the
mifchief operates, even while I fpeak.

-At the Revolution, indeed, the good fpirit of
the conftitution was called forth, and its fair
principles expanded: it is only fince that aufpi-
cious event, that, although we may laugh, when
lawyers call their vaft aflemblage of fenfe and
fubtilty the perfeition of bhuman <eifdom, yet we
thall deride-no man, who aflerts the conftitution
of England to be in theory the moft perfe@ of
human fyftems—in theory, not in pratice; for,
although you' are ciearly entitled to all the ad-
vantages, which the principles of the conflitution
give you, whil: you claim thofe advantages by
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cool and decent petition, yet, either from fome
unaccountable narrownefs in the managers of the
Revolution, or from the novelty and difficulty
of their fituation, they left their noble work fo
unfinithed, and the feudal poifon fo little exter-
minated, that, to ufe the words of your favourite
poet, * they fcotched the fnake, not killed it.”
Who could have imagined, that, in the eig/hteenth
of GrorGe Il. the flatute of flenry VI. would
have been adopted and almoft tranfcribed? Who
could have dreamed, that, in the sbirzy-firft of the
fame king, the laft a& would have been recited
and approved, with a declaration added, that no
tenant by copy of court roll fhould vote at an
ele@ion for knights of the fhire under peﬁﬁlty of
fifty pounds? It was the accurfed feudal prin-
ciple, which fuggefted thefe Jaws, when the faireft
opportunity prefénted. itfelf of reﬁovating the
conftitution.  Another gale has now {prung up;
and, unlefs you catch it while it blows, it will be
gone for ever.

I have proved, unlefs I delude myfelf, <“that the
“ fpiricof our conftitution requires areprefentation
“ of the people nearly equal and nearly univer-
¢ fal.” Carry this propofition home with you,and
keep it as an an{wer to thofe, who exclaim “ that
‘ the conftitution ought not to be changed.” I faid
nearly univerfal; for I admit, that our conflitu-
tion, both in forin and {pirit, requires_fome pro-
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perty in*eletors, either real or perfonal, in pot-
feffion or in a&ion ; but I confider a fair trade
ar profe/ffion as valuable property, and an Englifh-
_ma;z, who can fupport himfelf by honeft induftry,
though in a low ftation, has often a more inde-
pendent mind than the prodigal owner of alarge
encumbered cftate.  'When Pryane. {peaks of
every inbabitant and commaner, to whom he fup-
poles that the right of voting originally belonged,
I cannot perfuade myfelf, thut he meaned to in-
clude fuch z\ls, having nothing at all, and being
unable or unwilling to gain any thing by art or
labour, were fupported by alms.

If modern authorities be demanded in aid of
my opinions, [ fhall only mention the great
judge, Sir William Bilackflone,and | mention him
the more willingly, becaufe he never profeffed de-
mocratical fentiments, and, though we admire
him as the {yftemarical arranger of our laws, yet
we may faiily doubt the popularity of his poli-
tical notions: neverthelefs, he openly allows in
his Commentary,  that the [pirit of our confti-
“ tution is in favour of a more complete repre-
“¢ fentation of the people.” This too is allowed
by the very man, who, in another trad, intimates
an opinion, * that the value of freeholds them-
« felves fhould be greatly advanced above what
“ is now required by law ta give the proprictor
“ a voice in county ele@ions.” I told you, that
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all reafoning from the ftatute of Hewry VI,
proved too much, and, confequently, nothing;
for, who now would bear the idea of 'difqualify-
ing thofe eleGtors of Surry and Middlefex, whofe
frecholds were not of the annual value of twenty
pounds?

I hear a murmur among you, and perceive
other marks of impatience. Indulge me a mo-
ment, and [ will defcend; but let me not be mif-
apprehended. I do not propofe to conclude
with a {pecifick motion: it is my deliberate opi-
nion, confirmed by my obfcrvations on the event
of your affociations #o reduce the influence of
the Crown, that your petitions and refolutions
muft be wvery general. In_my own mind 1
go along with you to the full length of your
withes. If the prefent fyftem of reprefentation
be juftly compared toa tree rotten at the heart,
I with to fee removed cvery particle of its rotten-
nefs, that a microfcopick eye could difcern. I
deride many of the fafhionable doctrines: that
of virtual reprefentation I hold to be affua/ fol-
ly; as childith, as if they were to talk of negative
reprefentation, and to contend, that it involved
any pofitrve idea. Subftitute the word delegation
or deputation, inftead of reprefentation, and you
will inftantly fee the abfurdity of the conceit.
Docs a man, who is virtually, not aétually, rs-
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prefcnted, delegate or ‘depute any .perfon to
make thofe laws, which may -affe® his pro-
perty, his freedom, and his life? None; for
he has no fuffrage. How then is he repre-
fented according to the principles of our con-
ftitution?  As well might a Roman tyrant have
urged, that all his vaflals were reprefented in
his perfon: he was augur and high prieft; the
religious flate was, therefore, reprefented by
him: he was tribune of the people; the po-
pular part of the nation wecre, therefore, re-
prefented : he was conful, dictator, mafter of
the horfe, every thing he pleafed; the civil
and miljtary ftates were, therefore, concen-
trated in him; the next dedu@ion would
have been, that the flaves of his empire
were free men. There is no end of ab-
furdities deducible from fo idle a play upon
words.

That' there may be an end of my addrefs
to you, which has been too long for the place
and occafion, but too thort for the fubjed,
I refume my feat with a full conviétion, that,
if united, and dependent on Yourfelves alone,
you muft fucceed; if difunited, or too con-
fident in others, you muft fail. Be per-
fuaded alfo, that the people of England can
only expet to be the happieft and moft



OF PARLIAMENT. $15

glorious, while they are the freeft, and can
only become the freeft, when they thall be
the moft virtuous, and moft enlightened, of
nations.

b A AR
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TO * % % ¥

London, May 14, 1782.

SIR,

I TAKE the liberty of fubmitting to your
ferious attention the Plan of National Defence
lately fuggefted by government, compared with
a different plan now approved, though fubjett
to revifion, by a Company of Loyal Englifbmens
of which I have the honour to be Onc. You
will inftantly fee, that the fr/? plan was nobly
conceived by fome great mind, and intended for
the nobleft purpofes; but that, in the detail,
it appears to be Znnovating, harfh, unconfti-
tutional, and big with alarming confequences ;
too expenfive for the treafury, who have no
treafures to lavith, and too diffrufiful of a ge-
nerous and fpirited people, who would vigorsufly
Sfupport a government that facerely confided in
them. The fecond plan you will find (and we
pledge our honours to prove) already fanc-
tioned, and even required, by Law, agreeable to
the Conftitution, and calculated to preferve it;
not too expenfive to 7¢a/ patriots, who will
hardly be niggards at fuch a moment as this;
and not at all dangerous to fo wife and juft a
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government as the prefent. If nothing can raife
a manly fpirit, and excite a liberal emulation, in
Enghfh gentlemen, yeemen; and traders, but
the adtual defcent of three united armies on
‘our coafts, they will 4er vainly folicit that pro-
te@ion for their houfes and families, which they
now have in their own hands, on a glorious in-
vitation from the Firft and Beft of Magiftrates.

I am, &ec.
A VOLUNTEER.

P. S. Give me leave to obferve, that the
Lords-Lieutenants, as fuch, have no more to
do with this great bufinefs than the bench of
Bithops.



HEADS OF A PLAN

For raifing Corps in feveral principal Towns in
Great Britain, inchfed in a Letter from the
EARrRL of SHELBURNE #o the CHier Ma-
GiSTRATES of feveral Cities and Towns.

1ft. THE principal towns in Great Britain
to furnith one or more battalions each, or a cer
tain number of companies cach, in proportion
to their fize and number of inhabitants.

2d. The officers to be appointed from among
the gentlemen of the neighbourhood, or the inha-
bitants of the faid towns, either by commiffion
from his Majefty, or fromthe Lord-Lieutenant of
the County, upon the recommendation of the
Chief Magiftrate of the town in which the Corps
are raifed.

3d. They are to be poffeffed of fome certain
eftate in land or money, in proportion to their
rank.

4th. An Adjutant or Town-Major in each
town to be appointed by his Majefty.

sth. A proper number of Serjcants and Cor-
porals from the army to be appointed for the
Corps in each town. in proportion to their
pumbers,

6th. The faid Serjeants and Corporals, as well
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as the Adjutant or Town-Major, to be in the
Government pay.

7th, The men to exercife frequently, either
in battalions, or by companies, on Sundays, and
on Holidays, and alfo after their work is over in
the evenings.

8th. Arms, accoutrements, and ammunition,
to be furnifhed at the expence of Government, if
required.

gth. Proper magazines, or ftorehoufes, to be
chofen or ereCted in cach town, for keeping the
faid arms, &ec.

1oth. The arins and accoutrements to be deli-
vered out at times of exercife only, and to be
returncd into the forehoufes as foon as the ex-
ercifc is finithed. .

11th. The Adjutant or Town-Major to be
always prefent at exercife, and to {ec that the
men afterwards march regularly, and lodge their
arms in the {torehoufes.

12th. Proper penalties to be inflitted on fuch
as abfent themfelves from excrcifes, as alfo for
difobedience of orders, infolence to their officers,
and other diforderly behaviour.

13th, The above Corpsnot to be obliged, on
any account, or by any authority whatever, to
move from their refpeive towns, except in
times of actual invafion or rebellion.
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14th. His Majefty fhall then have power to
order the faid corps to march to any part of
Great Britain, as his fervices may require.

15th. They are, on fuch occafions, to a&t
cither feparately, or in conjun@ion with his Ma-
jefty’s regular forces, and be under the com-
mand of fuch General officers as his Majefty fhall
think proper to appoint.

16th. Both officers and men to receive full
pay as his Majefty’s other regiments of foot from
the day of their march, and as long as they fhall
continue on fervice out of their towns.

17th. They are to be fubject to military dif-
cipline, in the fame manner as his Majefty’s re-
gular forces, during the faid time of théir being
called out, and receiving government pay.

18th. All officers who fhould be difabled in
aétual fervice to be entitled to half-pay, and all
non-commiflioned officers and private men, dif-
abled, to receive the benefit of Chelfea Hofpital,

1gth. The widows of officers killed in the
{crvice to have a penfion for life.

2oth. The time of fervice to be named.



SKETCH OF A PLAN

For raifing a Conflitutional Force in the Towns,
Cities, and Counties of Great Britain; being an
Anfwer, Article by Article, to the Plan an-

nexed.

1ft. AGREED, with this addition—And other
Battalions, or Companies, to be alfo voluntarily
formed out of the Hundreds;Tythings, and Hame
fets, of each county, in proportion to its extent and
populoufnefs.

2d. The Officers, and, in - fome compames,
the men, to entol themfelves, from among the
Gentry, Yeomanry, and Subftantial Houfeholders,
and the Officers to be commiffioned refpetively
by rhe High Skeriff, and Chicf Magifirate, pf each
county and fown.

3d. The ranks of the Officers to be propor-
tioned to their contributions to a fund raifed for
purpofes mentioned in {ubfequent articles.

4th. An Adjutant or ‘Town-Major in each
county or town, to be elected by the Officers,

sth, Agreed, for the purpofe of drilling the
men, until a certain number of the wslunte r«
can be qualified to adt as Serjeants and Cor.
porals,
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6th. The faid Drill-Serjeants and Corporals
from the army to continue in the pay of govern-
ment; but the Adjutants and Town-Majors to
be paid, §f tbey defire pay, out of a fund volun-
tarily. raifed for that purpofe in the feveral coun-
ties and towns.

~th. Agreed.

8th. Arms, Accoutrements, and Ammunition,
to be furnithed at the expenfe of zke counties and
towns, if required; or of the oficers, if they are
generoufly difpofecs
" gth. The faid arms, &c. to be kept by each
man, in bis own houfe, for his /gal proteftion.

1oth. Rejected.

11th. The gffcers to take care, after exercxfe,
that the men march regularly, and return home
with their arms.

12th. -Agreed, with this addition—A fet of
Laws, or Articles, to be drawn up by the Offi-

cers, and fibfCribed or openly confented to by the

men, after a diftinét reading and explanatzon of
each article. ¢ Confenfus facit Legem.”

13th. Agreed, the words counties or being in-
ferted after the word refpediive.

14th. The bigh fheriff of each county, and
chief magifirate of cach town, fhall then (on
due notice to government) have power to
prder the faid corps to march to any part of
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Great Britain, as the publick fervice may re-
quire.
 15th. Agreed, in cafe of e®¥nal invafiory but
in riots the magifirates to call ont their refpec~
tive corps: and, as to rebeHion, or civil war,
(which Gob avert!) no {pecifick provifions can
be made for fo dreadful and improbable an
event.

16th. The counties and towns to pay the
men who require it; but fuch, as enrol them-
felves without pay, to wear fome mark of dif~
tin@ion, and the officers to ferve at z/eir own
expenfe.

17th, Agreed, in cafe of affual invafion only;
but the words, and receiving government pay, to be
omitted.

18th. Officers difabled in actual fervice to be
rewarded by a new order (as a ftar and ribband,
orange coloured or mixed), or by an eulogiun pro-
claimed and recorded by the fheriffs of their fe-
veral counties, or the chief magifirates of their
corporate fow#s; and the men to receive a com-
fortable fubfiftence at their own homes, with
a fixed annuity for lfe out of the voluntary
fund. ’

1gth. The widows and children of Officers and
Men killed in the fervice againf? invaders to have

alfo penfions for life.
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20th. The companies called out as above
to be difcharged ipf6 faifo, as foon as the
wnvaders ave repelled, or the partscular fervice
terminated,

A Company of Lovar Excrisn
GENTLEMEN,



PRINCIPLES OF GOVERNMENT,

A DIALOGUE

BETWEEN

A GENTLEMAN AND A FARMER.,



ADVERTISEMENT.

A SHORT defence hath been thought ne-
ceflary, againft a violent and groundlefs attack
upon the FLINTsHIRE COMMITTEE, for having
teftified their approbation of the following Dia-
logue, which hath been publickly branded with

- the moft injurious epithets; and it is conceived,
that the fure way, to vindicate this little Tra&
from fo unjuft a charater, will be as publickly
to produce it. The friends of the Revo-
lution will inftantly {ee, that it contains no prin-
ciple, which has not the fupport of the higheft
authority; as well as the cleareft reafon.

If the do@rines which it flightly touches, in
a manner fuited to the nature of the Dialogue,
be ¢ {editious, treafonable, and diabolical,” Lord
Somers was an incendiary, Locke a traitor, and
the Convention- parliament a pandemonium; but,
if thofe names are the glory and boaft of Eng-
land, and if that convention fecured our liberty
and happinefs, then the doctrines in queftion are
not only juf and rational but conflitutional and

falutary; and the reproachful epithets belong
wholly to the {fyftem of thofe, who fo grofsly
mifapplicd them.




THE

PRINCIPLES OF 'GOVERNMENT.

F. WHY fhould humble men, like me, fign
or fet marks to petitions of this natured It is
better for us Farmers to mind our hufbandry,
and leave what we canuot comprehend to the
King and Parliameat.

G. You can comprehend more than you ima-
gine ; and, as a_free member of a free flate, have
higher things to mind than you may conceive,

F. If by free you mean out of prifon, 1 hope
to continue {o, as long as I can pay my rent ta
the 'fquire’s bailiff; but what is meant by a free
Slate?

G. Tell me firft what is meant by a club in
the village, of which 1 know you to be a
member. '

F. It is an aflembly of men, who meet afte:
work every Saturday to be merry and happy for
a few hours in the week.

G. Have you no other objet but mirth?

F. Yes; we have a box, into which we con.
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tribute .equally from our monthly or weekly
favings,and out of which any members of the
club are to be relieved m ficknefs or poverty; for
the parifh officers are {ocruel and infolent, that
it were better to ftarve than apply to them for
relief!

G. Did they, or the ’{quire, or the parfon,
or all togecther, compel you to form this fo-
ciety ¢

F. Oh! no—we could not be compelled;
we formed it by our own choice.

G. You did right——But have you not fomc
head or prefident of your club !

F. The maftcr for each night is chofen by
all the company prefent the week before.

G. Does he make laws to bind vou in cafe of
il temperor mifbehaviour:?

F. He make laws! Ile bind us! No; we
have all agreed to a fet of equal rules, which
are figned by every new comcr, and were writ+
ten in a ftrange hand by young Spelman, the
lawyer’s clerk, whofe uncle is a member.

G. What fhould you do, if any one member
were to infift on becoming perpetual mafter, and
on altering your rules at his arbitrary will and
pleafure ?

F. We fhould expel him.

G. What, if he were to bring a ferjeant’s
guard, when the militia are quartered in your
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neighboarhood, and infift upen‘yeur obeying
him?

E. We fhould refift, if we could; it not, the
fociety would be broken up.

G. Suppofe that, with his ferjeant’s guard, he
were to take the money out of the box or out of
your pockets?

F. Would not that be a robbery ¢

‘3. I am feeking information from you. How
thould you a& on fuch asd oacafion?

F., We fhould fubimit, perhaps, at that time;
but thould afterwards try to apprehend the
robbers.

G. What, if you cauld not apprehend them?

F. We might kill them, I fhould think;
and, if the King would not pardon us, God
would.

G. How could you either apprehend them,
or, if they refifted, kill them, without a fufficient
force in your own hands{

F. Oh! we are all good players at fingle ftick,
and each of us has a ftout cudgel or quarter-faff
in the corner of his room.

G. Suppofe that a few of the club were to
domineer over the reft, and infift upon making
laws for them——

F. We muft take.the {fame courfe; except
that it would be eafier to reftrain one man, than

VOL. VI. M M
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a fiuniber; but w .fhould be the majority with
juftice on ouride.

GG. A word or two on another head. Some
of you, I prefume, are no great accountants.

F. Few of us underftand accounts; but we
traft old Li/ly the fchoolmafter, whom we be-
lieve to be an honeft man ; and he keeps the
key of our box.

G. If your money fhould in time amount to
a large fum, it might not perhaps be fafe, to
keep it at his houfe or in any private houfe.

“FF.~WhHere elfe fhould we keep it?

G. You might chufe to put it into the funds,
or to lend it the ’fquire; who has loft fo
much latcly at Newmarket, taking his bond or
fome of his fields as your fecurity for payment
with intereft.

F. We muft in that cafe confide in young
Spelman, who will foon fet up for himfelf, and,
if a lawyer can be honeft, will be an honeft
lawyer.,

G. 'What power do you give to Ly, or
fhould you give to Spe/man in the cafe fup-
pofed?

F. No power. We fhould give them both
a due allowance for their trouble, and fhould
expe a faithful account of all they had done
for us.
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G. Honeft men may change their nature.
What, if both or either of them were to deceive
you.

F. We fhould remove them, put our truft in
better men, and try to repair our lofs:

G. Did it never occur to you, that every ftate
or nation was only a great c/ub £

F. Nothing ever occurred to me on the fub-
je&; for I never thought about it.

G. Though you never thought before on the
fubje&, yet you may be able to tell me, why
you fuppofe men to have aflembled, and to have
formed rations, communities, or Jlates, which all
mean the fame thing.

F. In order, I thould imagine, to be as happy
as they can, while they live.

G. By happy do you mean merry only?

F. To be as merry as they can without hurt-
ing themfelves or their neighbours, but chiefly
to fecure themfelves from danger, and to relieve
their wants. :

G. Do you believe, that any King or Emperor
compelled them fo to aflociate?

F. How could one man compel a multitude?
A King or an Emperor, I prefume, is not born
with a hundred hands.

G. Whenaprince oftheblood fhall inany coun-
try be fo diftinguithed by nature, I fhall then, and

MM 2
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then only, conceive him to be a greater man than
gou. But might not an army, with a King or
General at their head, have compelled them to
arfemble ?

F. Yes ; but the army muft have been formed

by their own chaice. One man or a few can
never govern many without their conf nt.

G. Suppofe, however, that a multitude of
men, affembled in a town or city, were to chufe
a King or Governor, might they not give him
high power and authority?

F. To be fure; but they would never be {o
mad, I hope, as to give him a power of making
their /a10s.

G. Who elfe thould make them?

F. The whole nation or people.

G. What, if they difagreed ?

F. The opinion of ‘the greater number, as in
our village-clubs, muft be taken and’ prevail.

G. What could be done, if the foctety were
fo large, that all could not meet in the fame
place ?

F. A greater number muft chufe a lefs.

G. Who thould be the chufers?

F. All, who are not upon the parifb. In our
club, if a man afks relief of the overfeer, he ceafes
to be one of us, becaufe he muft depend on the

overfeer.
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G. Could not a few men, one n feven for
inftance, chufe the affembly of law-makers as
well as a larger number?

F. As conveniently, perhaps; but I would
not f{uffer any man to chufe anaother, who was
to moke laws, by which my money or my life
might be taken from me.

G. Have you a freelold in any county of forty
fhillings a year?

F. I have nothing in the world but my cattle,
implements of hufbandry, and houfehold goods,
together with my farm, for which I pay a fixed
rent to the 'fquire.

G. Have you a vote in any city or borough?

F. 1 have no vote at all; but am able by my
honeft labour to fupport my wife and four chil-
dren; and, whilft I aét honeftly, I may defy the
Jaws. '

G. Can you be ignorant, that the Parliament,
to which members are fent by this county, and
by the next market-town, have power to make
new laws, by which you and your family may
be ftripped of your goods, thrown into prifon,
and even deprived of life?

F. A dreadful power! I never made i mqm..
ries, having bufinefs of my own, concerning the
bufinefs «f Parliament, but imagined, that the
laws had been fixed for many hundred years,
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G. The common laws, to which’'you refer,
are equal, juft, and humane ; but the King and
Parliament may alter them, when they pleafe.

F. The King ought, therefore, to be'a good
man, and the Parliament to confift of men equally
good.

G, The King alope can do no harm; but who
muft judge the goodnefs of Parliament-men ?

F, All thofe whofe property, freedom, and
lives may be affe¢ted by their laws.

G, Yet fix men in feven, who inhabit this
kingdom, have, like you, ne votes; and the pe-
tition, which I defired you to {ign, has nothing
for its obje&, but the reftoration of you all to
the right of chufing thofe law-makers, by whom
your money or your lives may be taken from
you.  Attend, while I read it diftin&ly.

F, Give me your pen—I never wrote my
name, ill as it may be written, with greater ea-
gernefs,

G. I applaud you, and truft, that your ex-
ample will be followed by millions. Another
word before we part. Recolle@@ your opinion
about your club in the village, and tell me what
ought to be the confequence, if the King alone
were to infift on making laws, or on altering
them at his will and pleafure.

F. He too muft be expelled.
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G. Oh! but think of his ftanding army and
of the militia, which now are his in {ubftance,
théugh ours in form.

F. If he were to employ that force againft the
nation, they would and ought to refift him, or
the ftate would ceafe to be a flate.

G. What, if the great accountants and great
lawyers, the Lillys and Spe/mans, of the nation
werc to abufe their truft, and cruelly injure; in-
ftead of faithfully ferving, the publick?

-F. We muft requeft the King to remove
them, and make trial of others, but none fhould
implicitly be trufted.

G. But what, if a few great lords or wealthy
men were to keep the king himfelf in fubjedlion,
yet exert his force, lavifh his treafure, and mif-
ufe his name, {o as to domineer over the people,
and manage the Parliament.

F. We mutt fight for the King and ourfelves.

G. You talk of fighting, as if you were fpeak-
ing of fome ruftick cngagement at a wake; but
your quarter-ftaffs would avail you little againft
bayonets.

F. We might eafily provide ourfelves with
better arms. _

G. Not fo eafily; when the moment of re-
fitance came, you would be deprived of all
arms ; and thofe who fhould furnith you with
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them, or exhort you: to take them up, would be
called traitoms,-and probably put to death.

'F. We ought always, therefore, to be ready;
and keep-each of us a ftrong firelock in the cor-
ner of his bed-room.

G. That would be legal as well as rational.
Arc yon, my honeft friend, provided with a
mufket ?

F. I will contribute no more to the club,and
purchafe a firelock with my favings.

G. It is not neceffary I have two, and
will make you a prefent of one with complete

accoutrements.
F. I accept it thankfully, and will converfe

with you at your leifure on other fubje&ts of
this kind.

G. In the mean while, {fpend an hour every
morning in the next fortnight in lcarning to
prime and load expeditioufly, and to fire and
charge with bayonet firmly and regularly. I
fay every morning ; becaufe, if you exercife 700
late in the evening, you may fall into fome of the
legal fnares, which have been fpread for you
by thofe gentlemen, who would rather fecure
game for their table, than 'liberty for the na-
tion.

F. Some of my ncighbours, who have ferved
in the militia, will readily teach me; and, per-
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haps, the whole village may be perfuaded to pro-
cure arm3, and learn their exercife.

G. It cannot be expelted, that the villagers
fhould purchafe arms, but they might eafily be
fupplied,if the gentry of the nation would {pare
a litgle from their vices and luxury.

F. May they turn to fome fenfe. of honour
and virtue !

G. Farewell, at prefent; and remember,
“ that a free ftate is only a more numerous and
« more powerful club, and that he only is a free
# man, who is member of fuch a ftate.”

F. Good morning, Sir! You have made me
wifer and better than I was yefterday; and yet,
methinks, I had fome knowledge in my own
mind of this great {ubjeé, and have been a poli«
tician all my life without percciving it.



THE CHARACTER.

OF

JOHN LORD ASHBURTON.

e —
e ————

TuE publick ate here prefented not with a fine
picure, but a faithful portrait, with the charac-
ter of a memorable and illuftrious man, not in
the ftyle of panegyrick on a monument, but in
the. language of fober truth, which friendfhip
itfelf could not induce the writer to violate.
Joun Dunning (2 name to which no title
could add lufire) pofleffed profeflional talents
which may truly be called inimitable; for, be-
fides their fuperlative excellence, they were pe-
culiarly his own; and as it would fcarcely be
poffible to copy them, fo it is hardly probable that
nature or education will give them to another.
His language was always pure, always elegant;
and the beft words dropped eafily from his lips
into the beft places with a fluency at all times
aftonifhing, and, when he had perfect health,
really melodious: his ftyle of fpeaking confifted
of all the turns, oppofitions, and figures, which
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the old Rhetoricians taught, and which Czero
frequently pra&ifed, ‘but which the auftere and
folemn fpirit of Demofihenes refufed to adopt
from his firft mafter, and feldom admitted into
his orations, political or forenfick.

Many at ‘the bar and on'the sbench thought
this a vitiated ftyle; but; though diffatisfied as
criticks, yet, to the confufion of all critici{m,
they were tranfported as hearers. That faculty,
however, in which nomortal ever furpaffed him,
and which “all found irrefiftiple, was his wit.
This relieved the weary, calmed the refentful,
and animated the drowfy: this drew fmiles even
from fuch as were the objes of it; fcattered
flowers over 'a defert; and, like fun-beams
fparkling on a lake, gave fpirit and vivacity to
the dulleft and teaft interefting caiife. Not that
his accomplifhments, as an advocate, confifted
principally in ‘volubitity of {peech or livelinefs
of raillery. He was endued with an intelle&,
fedate, yet penetrating; clear, yet profound;
fubtle, yet firong. His knowledge too was equal
to his imagination, and his memory to his know-
ledge. He was no lefs deeply learned in the fub~
lime principles of jurifprudence and the particu-
lar laws of his country, than accurately fkilled in
the rhinute, but ufeful, pra@ice of all our differ-
ent courts. In the nice condu& of a complicated
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caufe, no particle of evidence could efcape
Bis vigilant attention, no fhade ‘of argu-
ment could elude his comprehenfive reafon.
Perhaps the vivacity of his imagination fome-
times prompted him to fport where it would
have been wifer to argue; and, perhaps, the
exalinefs of his memory fometimes induced him
to an{wer fuch remarks as hardly deferved no-
tice, and to enlarge on {fmall circumftances which
added little to the weight of his argument: but
thofe only who have experienced can, in any
degree, conceive the difficulty of exerting all
the mental faculties in one inftant, when the
leaft deliberation might lofe the tide of ation ir-
recoverably. The people feldom err in appre-
ciating the character of {peakers; and thofe cli-
ents who were too late to engage DUNNING on
their fide, never thought themfelves fecure of
fuccefs, while thofe againft whom he was en-
gaged were always apprehenfive of a defeat.

- As aJawyer, he knew that Britain could only
be happily governed on the principles of her
conftitution, or publick law; that the regal
power was limited, and popular rightsafcertained
by it; but that the ariftocracy had no other power
than that which too naturally refults from proper-
ty, and which laws ought rather to weaken than
fortify: he was, therefore, an equal fupporter of
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juft prefogative,and of national freedom, weighs
ing both in the noble balance of -our recorded
conftitution. An able and afpiring ftatefman,
who profefled the fame principles, had thewif~
dom to folicit, and the merit to obtain, the friend-
fhip of this great man; and a connection, planted
originally on the firm ground of fimilarity in
political fentiments, ripened into perfonal affec-
tion which nothing but death could have dif-
folved or impaired. Whether in his minifterial
{tation he might not fuffer a few prejudices in-
fenfibly to creep on his mind, as the beft men
have fuffered becaufe they were men, may admit
of a doubt; but,if even prejudiced, he was never
uncandid, and though pertinacious in all his
opinions, he had great indulgence for fuch as
differed from him.

His fenfe of honour was lofty and heroick;
his integrity ftern and inflexible; and though he
had a ftrong inclination to {plendour of life, with
a tafte for all the elegancies of fociety, yet no
love of dignity, of wealth, or of pleafure, could
have tempted him to deviate, in a fingle inftance,
from the ftraight line of truth and honefty. He
carried his democratical principles even into fo-
cial life, where he claimed no more of the con-
verfation than his juft fhare, and was always
candidly attentive, when it was his turn to be a
hearer. His enmities were ftrong, yet placable;
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but his friendthips were eternal; and if his affec-
tions ever fubdued his judgment, it muft have
been~ in cafes, where the fame or intereft of a
friend were nearly concerned. The veneration
with which he conftantly trecated his father,
whom his fortunes and reputation had made the
happieft of mortals, could be equalled only by
the amiable tendernefs which he fhewed as a
parent. He ufed to {peak with wonder and ab-
horrence of Swift; who was not athamed to leave
a written declaration, * that he could never be
fond of children;” and with applaufe of the
caliph, who, on the eve of a decifive battle,
swhich was won by his wvalour and wifdom,
amuied himfelf in his tent with fecing his chil-
dren ride on his fcymitar, and play with his
turban, and difmiffed a general, as unlikely to
treat the army with -Jenity, ; who durft reprove
him for fo natural and innocent a recreation.
For fome months before his death, the nurfery
Had been his chicef delight, and gave him more
pleafure than the cabinet could have afforded:
but this parental affetion, which had been a
fource of fo much felicity, was probably a caufe
of his fatal illnefs. IHe had loft one fon, and
expelted to lofe the other, when the author of
this painful tribute to his memory parted from
hime with tears in his eyes, little hoping to fee
him again in a perifhable ftate.—As he perceives,
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without affe@ation, that his tears now fteal from
him, and begin to moiften the paper on which
he writes, he reluGantly leaves a fubje&, which
he could not foon have exhaufted; and when he
alfo fhall reﬁgn his life to the great Giver of it,
he defires no other decoration of this humble
grave-ftone than this honourable truth:

With none to flatter, none to recommend,
DUNNING approv’d and mark’d him as a friend.

END OF THE SIXTH VOLUME,

T. Davisen, Printer, Whiteftiars.
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